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EpA has received a $L00,OOO payment from the Glen Cove Industrial
Development Agency pursuant to a 1,999 ProspecÈive Purchaser
Agreement, and expects shortly Lo receive a $325,000 payment
pursuant to a consent decree wiÈh the Glen Cove ÐeveÏopment
Company and VilLage Green Realty at Garvies PoinÈ, Inc.
(following Èhe entry of that consent decree by the court). For
purposes of settlement with the recipients of this letter, we are
prepared at this time to allocaLe one-third of the aforementioned
ç425, OOO (i_. e._, $1,4L ,666 .67) toward our past costs, leaving a
balance of $13,304,464.56 in unreimbursed past costs (as of the
dates set forth i-n footnote 2 above).3

Pursuant Eo Section L07 (a) of CERCLA, 42 U.S.C. S 9607 (a), demand
is hereby made for payment of $13,304,464.56, plus any interest
recoverable under law and any additional- Site costs paid
subsequent to the dates referenced in footnote 2. Pursuant to
section 1-07(a) of cERcLA, interest on EPA¡s past costs of
$13,304,464.56 will accrue from the date of t.his letter, and
interest on any additionaL costs will accrue from the date of
expenditure.

The RA consent decree would take into account EPA's Superfund
Reform relat.ing to orphan shares, described in an EPA

Headquarters guidance document dated ,June 3, 1996, entitled
"Interim Guidance on Orphan Share Compensation for Settlors of
Remed.lal Design/Remedial Action and Non-Time CriticaL Removals. "
Under t.hat reform, when EPA enters into future RA settlements,
EpA intends to compensate the settling PRPs for a portion of the
shares of responsibility which are specifically attributable to
known PRPs Èhat are insolvent or defuncL, if any. Such
compensation will- take the form of forgiveness of alL or a
porlion of EPArs past costs at the given site and/or reduction of
liability for EPA's future oversight costs.

In applying the interim orphan share guidance to this Site, wê

have determined that a smalL orphan share appears to exist in
that five generaÈor parties who contributed hazardous substances
to the Site appear to be defunct or insolvent.a Alt.hough we have

3The remainder of the ç425,000 - i.e., $283,333.33 - will be
placed in a Superfund "Special Account" relating to the Site. EPA

may make this money available to parties that set,tle for the R-4., if
appropriate.

a The five generator parties which we believe to be defunct or
insolvent are DelÈa Carbide, H.R. Taylor Company, Hogen Industries,
Powder-Tech, and Tungsten Alloy Manufacturing Company.
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not conducted an allocation of liability for this Site, w€
beLieve that under an allocation, Èhese five parties would be
assigned a small share. This is because of t.he significant
number of other PRPs at t,he Site, âs well as the fact that the
available Site records appear to indicate that these five parties
sent a relaÈively smal1 amount of material to the SiEe. Sole1y
for purposes of applying Ehe orphan share reform, we estimate
that the combined allocable share of these five parties is about
2.52. The amount of orphan share compensation we can offer at.
this Site, under the L996 guidance referenced above, is then
calculated by multiplyíng 2.5? by the sum of : (a) EPA's
outstanding past costs ($13,304,464.56); (b) our estimate of the
amount of our future remedial action oversight cost.s ($500,000)s;
and (c) the ROD's estimate of the total present worth cost of the
remedy (ç28,000,000) . This works out to be $1,045,1-l-1.61- (2.54 x
$41-,804,464.56). In the RA consent decree, wê would be willing
to waive that amount of our past costs.

PLease note that our offer t.o waive $1-,045,1-11-.6L of our past
costs is contingent upon you entering into an RA consent decree
with EPA for the Site. If an RA consent decree is not finalized
and signed, EPA will pursue recovery of a}l of its past costs.
Please also note that our offer to waive some of our past costs
as part of an RA settlement should not be construed as a finding
of legaI divisibility and wil-l not, be admissible in evidence in
any proceeding.

$Iíthin sixty (60) calendar days from the date of your receipt of
t,his letter, please send your written response to this special
notice letter, including your good faith proposal, âs discussed
above, and your response t,o EPA's cost recovery demand to:

Edward A1s
Remedial Project Manager
U.S. Environmental- Protection Agency Region II
Emergency and Remedial Response Division
290 Broadway, 2O'n Floor
New York, New York l-0007-1866.

and

s We make this estimate purely for purposes of calculating the
orphan share compensation. By necessity, the $500,000 figure is
only a rough estimate; it is not binding on EPA.
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,James Doyle
U.S. EnvironmenÈa1 Protectj-on Agency Region II
Office of Regional CounseL
290 Broadway, LTth FLoor
New York, New York 10007-L866.

In order that a seLt,l-ement may be reached and finalized within
3,20 days of your receipt of this letter, it is imperative that
any discussions concerning the performance of the R-4, and the
reimbursement of EPArs past cosÈs begin as early as possible. If
you are interested in formulating a settlemenÈ with the United
States regarding the selected RA at the Site and EPA's past
costs, please notify EPA in writing of your intention to enter
into formal negotÍations with EPA, and send such notification to
the above-named EPA representatives withÍn twenty-one (21)
cal-endar days from the date of your receipt of thie letter. In
addition, EPA is prepared to meeL with you to discuss this matter
on April 12, 2000 in EPA's offices in New York City. Please
contacÈ Mr. Doyle at (21-2) 637-3165 to confirm your attendance at
this meeÈing.

As you are aware, EPA has provided the services of an Alternative
Dispute Resolution speciaList to convene Èhe PRPs in order to
promote their internal settl-ement discussions. The specialist,
Mr. Robert Fisher, of RESOLVE, Inc., may be contacÈed aÈ (202)
965-6207.

If your t.echnical representatives have questions regarding the
remedy, Site conditions, or the like, they may contact Mr. AIs of
my staff at (212) 637-4272. otherwise, please direct all
questions regarding this letter and the encLosed consent decree
to Mr. Doyle at (2]-2) 637-3L65.

Vfe appreciate your immediate attention to this matter.

Sincerely yours,

A)//,*û¿Ú/-
Richard L. Caspe, P.E., Director
Emergency and Remedial Response Division

Enclosures

Michael O'Too1e, Jr., NYSDEC
Charles Su11ivan, Jr., Esq., NYSDEC
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Mark Barash, Esq., USÐOI
Andrew Raddant, USDOI
Tony Giedt, Esg., NOAÄ
Lisa Rosman, NOAA
Peter Kautsky, USDOJ
Linda Marino, U.S. Attorney,s Office,
RoberÈ Fisher, RESOLVE

EDNY



LIST OF ADDRESSES

Adamas Carbide Corporation
c/o Kennametal Tnc.
c/o Buchanan Ingersoll, PC
One Oxford Center
301 Grant Street, 20t}: Floor
Pit,tsburgh, PA 15219-1410
Attn: Robert W. Thomson, Esq
Tel: 4I2-562-1695
Fax: 4I2-562-1041
Email : thomsonrw@bipc. com

Advanced Metallurgty, fnc.
c/o Stradley, Ronon
2600 One Commerce Sguare
Philadelphia, PA 19103
ALtn: Andy Levine, Esq.
Tel-: (215) 564-8073
Fax: (2L5) 564-8]-20
Email : alevine@sLradley. com

Alloy Carbide Company
Cerametals Division
c/o Landman Corsi Ballaine & Ford p.C,
120 Broadway, 27th Floor
New York, NY 10271-0079
Attn: William G. Bal_Iaine, Esg.
Tel-: (2I2) 238-4800
Fax: (2t2) 238-4848

Alloys, fnc.
c/o McGovern Noel & Benik
159 Millburn Avenue , 2nd Fl_oor
Millburn, N,J 07041
Attn: Karen A. Mignone, Esq.
Tel-: (973) 376-4255
Fax: (973) 376-9554
Email : kam-mnb@worldnet. att.net

American National Carbide
Company
915 South Cherry Street
Tomball, TX 77375
Attn: D- Greg St,roud,
Executive Vice presidenÈ and
General- Counsel-
Tel-: (281) 35r-7165
Fax: (281) 255-9333

Carbidie, Inc.
c/o Buchanan Ingersoll, PC
One Oxford Center
301- Grant Street
20th Floor
Pittsburgh, PA 15219-1410
Attn: Robert Vü. Thomson, Esq
TeL: (4I2) 562-]-695
Fax: (+tZ) 562-I04I
Email- : thomsonrw@bipc. com

Chi Mei Corporation
c/o Lebson & Mueller, p.C.
26 Franklín Street
Tenafly, NJ 07670
Attn: Gregory K. Mueller, Esq
Tel-: (201) 567 -4969
Fax: (20r-) 567-4793

City of Gl-en Cove, New york
c/o Twomey, Latham, Shea c Kelley
33 Ï¡üest Second St.reet.
Riverhead, NY 11901
Attn: Stephen B. Latham, Esq.
Te]: (5r6) 727-21,80
Fax: (516) 727-J,'767
Email : slatham@suf folklaw. com

Commercial Metals Company
P.O. Box 1046
7800 SLemmons Freeway
Da}las, Texas 7522L-J_046
At.tn: James L. Aubuchon, Esq.
Senior Attorney

Contacts, Metals and Welding,
fnc. d/b/a CMVí, Inc.
c/o Locke Relmo1ds
1000 Capital Center South
201- North Illinois Street
fndianapolis, fN 46204
Attn: David M. Hasket.t, Esq.
Te1: (317) 237-3830
Fax: (3fz) 237-3900
Email : dhaskett@locke. com
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County of Nassau, New York
c/o Offíce of the CounEy Attorney
Nassau County Executive Building
One West Street
Mineola, NY 1150L-4820
Attn: SLeven Hansen, Deputy
County Attorney
Tel: (516) 571-6081
Fax: (516) 571--6604

Cy¡:rus Amax Minerals Company
c/o Beveridge & Diamond, P.C
1350 I Street., NW

Suite 700
Washington, DC 20005-3311
Attn: Don Patterson, Esq.
Tel: (202) 789-6032
Fax: (202) 789-6190
Email- : dpatterson@bdl-aw. com

Duramet Corporation
Cerametal Group
11350 Stephens
Warren, MI 48089-1833
Attn: f rvin .T. Schulte,
President
Tel-: (810) 759-2280
Fax: (810) 759-1657

Electrical Contacts, Ltd.
5]-9 22nd Avenue
Hanover, Ontario, Canada N4N 3T6
ALt.n: Peter A11en,
President
Tel: (519) 364-1-878
Fax: (519) 364-4626
peter. allen@e-c- I . com

Ex-Cell-O Machine Tool
c/o Textron Inc.
40 Westminst,er Street
Providence, RI 02903
Attn: Larry O'Connell, Esq.
Tel: (401-) 457 -2389
Fax: (401) 457-2460

FansLeel-, Inc.
VR/Wesson Company, subsidiary of
Fansteel, Inc.

Hydro Carbide Corporation,
subsidiary of Fansteel, Inc
c/o McBride Baker & Coles
500 Vlest. Madison SLreet
40th Floor
Chicago, IL 60661-2511
At.tn: Mark J. SLeger, Esq.
TeI: (3I2) 715-5753
Fax: (312) 993-9350
Email: steger@mbc. com

General Carbide Corporation
c/o Law Offices of Harry F.
Klodowski, Jr.
Suite 332L, Grant Building
330 Grant Street
Pittsburgh, PA 15219 -2202
Attn: Stephen C. Smith, Esq.
Tel: (4L2) 28]--6845
Fax: (4L2) 28I-42t2
Email : 7465I.52S@compuserve. com

General Electric Company
c/o Young, Sommer LLC
Plaza Office Center
122 South Swan Street
Albany, NY 12210
Attn: Dean S. Sommer, Esq
Tel: 5L8-472-]-776
Fax: 578-472-L774
Email : lawyers@wizvax.net

General Services AdminisLration
U.S. Ðepartment of Commerce
U.S. Department of the Treasury
c/o U.S. Attorney's Office for
Eastern District of New York
One Pierrepont Plaza
Brooklyn, NY 11201
AtEn: Artemis Lekakis, Esg.
AssistanL United States Attorney
Tel: (718) 254-6096
Fax: (718) 254-608I
Email : artemis . Iekakis@usdoj . gov
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Hughes Christensen Company
c/o ,Jones Jain, L. L. P.
1110 Vermont Avenue, NTri

Suite 1150
Washington, DC 20005
Attn: SÈephen C. .Jones, Esq.
Tel: (202) 955-3610
Fax: (202) 955-3611
Email : scjones@jonesjain. com

Kennametal Inc-
c/o Buchanan fngersoll, PC
One Oxford Center
301 Grant StreeE
20th Floor
Pit.tsburgh, PA 15219-1410
Attn: Robert Thomson, Esq.
Tel: (4I2) 562-1695
Fax: (412) 562-I04L
thomsonrvü@bipc. com

KuliLe Tungsten CorporaEion
c/o Hughes Hubbard c Reed LLp
One Battery Park Plaza
New York, New York 10004 -1482
Attn: Susan Millington CampbelJ_, Esq
Tel- : (2I2) 837 - 607 0
Fax: (212) 299-6070
Email : campbelsøhugheshubbard. com

Minmetals, fnc.
c/o ir'lilson, Elser, Moskowitz,
Edelman ç Dicker
150 East 42nd Street
New York, NY 10017
Attn: Michael Case, Esq.
Tel: (2L2) 490-3000 X2677
Fax: (2]-2) 490-3038

Multi Metals Division
Vermont. American Corporation
National CiLy Tower
Suite 2300
101 South Fifth Street
Louisville, KY 40202
Attn: ,Ju1ia P. Hagan,
Vice PresidenÈ and General_ Counsel_
TeI: (SOZ) 625-2000
Fax: (SOZ) 561-0034
Email : julia.hagan@vermontamerican.com

Philips Elmet Corporation
c/o Philips Electronics North America
1251 Avenue of the Americas
New York, NY 10020-1104
Att.n: Deborah Hurwitz,
Legal Assistant - EnvironmenLaf
Tel: (2L2) 536-0s00
Fax: (2I2) 536-0595

Sandvik Inc.
c/o Morgan, Lewis & Bockius,
1701 Market Street
Philadelphia, PA 19103-292L
Attn: John J. McAleese, IfI
Tel: (215) 963-5094
Fax: (215) 963-5299
Email : mca15094@m]b. com

LLP

Teledyne, Inc. /allegheny
Teledyne Inc.
c/o Kirkpatrick & Lockhart LLp
Henry W. OLiver Building
535 Smithfíe1d Street
PiLt.sburgh, PA L5222-23l-2
Attn: .Tohn E. Beard, IfI, Esq.
Tel: (472) 355-6451
Fax: (+tZ) 355-6501
Email: jbeard@kl.com

Valenite-Modco Limited
c/o Milacron Inc.
2090 Florence Avenue
Cincinnati, Ohio 45209-]-O2S
Attn: P. Michelle Bevan, Esq
Senior Attorney
Tel: 513-487-5985
Fax: 513-487 -5969

Vista Met.als, Inc.
c/o Law Offices of Harry F.
Klodowski, Jr.
Suite 332I, GranÈ Building
330 Grant Street
PiLtsburgh, PA 15219 -2202
Attn: Stephen C. Smith, Esq.
Tel: (qtZ) 28I-6845
Fax: (4!2) 28t-42t2
Email : 7 465L. 52S@compuserve. com
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W. R. Grace 6. Co .

6401 PopLar Avenue, Suite 301
Memphis, TN 38119-4840
Attn: David W. CIearY, Esq.
Senior Environmental Counsel
Tel: (901) 820-2039
Fax: (901) 820-2059
Email : david.w. clearY@grace. com

Wah Chang Smelting and Refining
Company of America, fnc.
c/o Whitman Breed Abbott & Morgan LLP

One Gateway Center
Newark, NJ 07102-5398
Attn: David A. Roth, Esq.
TeI: (973) 62I-576I
Fax: (973) 623-4640
Email: droth@wbam.com
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COST HISTORICAL STJMMARY FOR SITE 02.4L
LI TUNGSTEN, GLEN COVE, NY

$13,446,131.23

$1,112200.25

$1 1,698,1 15.62

45,000.00

$48,115.03
$450.11

Totals

$539,060.84
$3,189.38

Package #-2

301,978.50

$3,734,754.81

0.00

7,549.48
180.35

3,242,824.36

$179,496.83
2,725.29

Package #-1

$9,711 ,376.42

45,000.00

810,221.75

8,455,291.26

$359,564.01
464.09

40,565.55
269.76

)ateqories

State CooPerative Agreements

lndirect Costs

uartersHead

Travel
Regional

Contracts/Purchase Orders

uartersHea

Payroll
Regional

Total
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UNTTED STATES DISTRICT COURT

EASTERN DISTRICT OF NEI/Ù YORK

UNITED STATES OF AMERICA,

Plaintiff,

against

IINSERT NAMES OF PARTIES],

Defendants.

DRAFT #1 3/L1lOO
ST'BJECT TO ET'RTHER REVIEW

CONSENT DECREE

Civil Action No.

-X

-X

I. BACKGROUND

A. The United States of America ("United States" ) , on

behalf of the Administrator of the United States Environmental

Protection Agency (*EPA" ) , filed a complaint in this matter

pursuant to Sections 106 and L01 of the Comprehensive

Environmental Response, Compensati-on, and Liability Act

(*CERCLA" ), 42 U.S.C. SS 9606, 9607 .

B. The United States in its complaint seeks, inter alia:

(1) reimbursement of costs incurred by EPA and the Department of

Justice for response actions at the Li Tungsten Superfund Site

("Site") in the City of Glen Cove, Nassau County, New York,

together with accrued interest; and (2) performance of response

work by the defendants at the Site consistent with the National

Contingency Plan, 40 C.F.R. Part 300 (as amended) (*NCP").

C. In accordance with the NCP and Section IzI(f) (1) (F) of

CERCLA, 42 U.S.C. S 9621' (f ) (1) (F) , EPA notified the State of New



York (the "State") on March _, 2000 of negotiations with

potentially responsible parties regarding the implementation of

the remedial action for the Site, and EPA has provided the State

with an opportunity to participate in such negotiations and be a

party to this Consent Decree.

D. In accordance with Section 722(j) (1) of CERCLA, 42

U.S.C. S 9622(j) (1), EPA notified the U.S. Department of the

Interior and the National Oceanic and Atmospheric Administration

on _, 2000 of negotiations with potentially responsible

parties regarding the refease of hazardous substances that may

have resulted in injury to the natural resources under Federal-

trusteeshj-p and encouraged the trustee (s) to participate in the

negotiation of this Consent Decree.

E. The defendants that have entered into this Consent

Decree ("Settling

Plaintiff arj-sing

in the complaint,

threatened release

Defendants" ) do not admit

out of the transactions or

any liabiJ-ity to the

occurrences alleged

nor do they acknowledge that

of hazardous substance (s) at

the release or

or from the Site

constitutes an imminent or substantial endangerment to the public

health or wel-fare or the environment. The Settling Federal

Agencies (" Settling Federal- Agencies" ) do not admit any liability

arising out of the transactions or occurrences alleged in any

counterclaim asserted by Settling Defendants.

2



placed the

C . F. R. Part

Register on

JuIy 2I, 1989 to conduct

facility. In addition,

at the Site from 1995 to

s 9605, EPA

forth at 40

owners onfacility property

action at the Li

F. Pursuant to Section 105 of CERCLA, 42 U.S.C

Site on the National Priorities List, set

300, Appendix B, by publication in the Federal

October 14, 1992. 51 Fed. Reg. 47180.

G. After contamination was discovered at the Site, EPA

entered into an Administrative Order on Consent (Index No. II

CERCLA-90215) with the Li Tungsten

a removal

EPA performed

1998. EPA's

Tungsten

further removal- activi-ties

removal activities

involved, among other things, the extraction and decontamination

of numerous tanks and the demolition of several- buildings at the

Site.

H. In L993, EPA commenced a Remedial Investigation and

Feasibil-ity Study (*RI/FS" ) for the Site pursuant to the NCP.'

EPA completed the. RI for the Site in

report for the Site was prepared by

it was finalized in July of 1'999.

I. Pursuant to Section ILl of

of 1998. A draft FS

in December of 1998, and

CERCLA, 42 U.S.C. S

May

EPA

published notice of the completion of the

plan for remedial action on JuIy 28, 1999,

l-ocal ne\^rspaper of general

opportunity for written and

proposed plan for remedial

FS and of the

in Newsday,

circul-ation. EPA provided an

oral comments from the public on the

action. A copy of the transcript of

9617, EPA

proposed

a major

3



the public meeting is available to the public as part of the

adminj-stratj-ve record upon which the Regional Administrator based

the sel-ection of the response action.

J. The decision by EPA on the remedia] action to be

implemented at the Site is embodied in a final Record of Decj-sion

("ROD" ) , executed on September 30, 1999, oû which the State had a

reasonable opportunity to review and comment and on which the

state has gi-ven its concurrence. The ROD incl-udes a

responsiveness summary to the public comments. Notice of the

finaL plan was published in accordance with Section 117 (b) of

CERCLA.

K. Based on the information presently availabl-e to EPA, EPA

be.Iieves that the Work (as defined below) will be properly and

promptly conducted by Settling Defendants if conducted iñ

accordance with

appendices.

L. SolelY

Remedial- Action

the requirements of this Consent Decree and its

by Settling Defendants shall consti-tute a response

or ordered bY the President.

M. The Parties recognize, and the

Consent Decree finds, that this Consent

Court by entering this

Decree has been

and implementation of

for the purposes of

selected by the ROD

Section 113 (j )

and the Work to

faith

of CERCLA, the

be performed

action taken

negotiated bY the Parties in good

this Consent Decree will exPedite the cleanup of the Site and

4



i^¡i11 avoid prolonged and complicated Iitigation between the

is fair, reasonable, and inParties, and that this

the public interest.

NOVü, THEREFORE, it

1. This Court has

Consent Decree

is hereby Ordered,

II. JURISDICTION

jurisdiction over

28 u.S.C. SS 1331

Adjudged, and Decreed:

the subject matter of

this action pursuant to and 1345, and 42 U.S.C

SS 9606 , 9601, and 9613 (b) . This Court also has personal

lurisdiction ovel Settling Defendants. SoIeIy for the purposes

of this Consent Decree and the underlying complaint, Settling

Defendants waive all objections and defenses that they may have

to jurisdiction of the Court or to venue in this Distríct.

SettJ-ing Defendants shal-l not challenge the terms of this Consent

Decree or this Court's jurisdiction to enter and enforce this

Consent Decree.

IIT. PARTIES BOUND

2. This consent Decree applies to and is binding upon the

United States and upon Settling Defendants and their successors

and assigns. Any change in ownershj-p or corporate status of a

Settling Defendant, including, but not l-imited to, any transfer

of assets or real or personal property, shalI in no way alter

such Settling Defendant's responsibilities under this Consent

Decree.

5



3. Settling Defendants shall provide a copy of this Consent

Decree to each contractor hired to perform the Vüork required by

each person representing any SettJ-ing

the Site or the Vlork and shall
this Consent Decree and

Defendant with resPect

condition alL contracts

to

to

of the VÍork required

shall nonetheless be

entered into hereunder upon performance

of the ïüork in conformity with the terms of this Consent Decree '

Settling Defendants or their contractors shall provide written

notice of the Consent Decree to all subcontractors hired to

perform anY Portion

Settling Defendants

that their contractors and subcontractors perform the Vüork

accordance with this Consent Decree ' Vqithcontemplated

regard to the

Decree, each

in a contractual rel-ationship with Settlíng Defendants within the

meaning of section 107 (b) (3) of CERCLA, 42 U.S.C. s 9607 (b) (3) '

TV. DEFINITIONS

4.Un]-essotherwiseexpresslyprovidedherein,termsused

in this consent Decree whi-ch are defined in GERCLA or in

regulations promulgated under cERcLA shall have the meaning

assigned to them in cERcLA or in such regulations. v{henever

terms listed bel-ow are used in this consent Decree or in the

appendices attached hereto and incorporated hereunder, the

following definitions shall apply:

by this Consent Decree.

responsibLe for ensuring

herein in

activitiesundertakenpursuanttothisConsent

contractor and subcontractor shall be deemed to be

6



"Captain's Cove ProPertY" shall

approximately 23 acres in size known

Condominium Inactive Hazardous Vlaste

mean the parcel

as the Captain's Cove

Disposal Site, located

Li Tungsten ProPertY ontheapproximatelY 1,000 feet west of

Garvj-es Point Road, as dePicted

Appendix A. The CaPtain's Cove

#1-30-032 on the New York State

Vüaste Disposal Sites.
*CERCLA" shall mean

Response, ComPensation'

u.s.c. ss 9601-9615-

on the map attached hereto as

Property is designated as Site

Registry of Inactive Hazardous

trr'e Comprehensive Environmental

and Liability Act of 1980, âs amended, 42

"Consent Decree" shall mean this Decree

attached hereto (listed in Section XXIX) ' In

conflict between this Consent Decree and any

Consent Decree shall control.

and all- appendices

the event of

appendix, this

'. Day', shal-l mean a caf endar day unless expressly stated to

be a working day. "Vüorking day'' shall mean a day other than a

saturday, sunday, or Federal holiday. In computing any period of

time under this consent Decree, where the l-ast day would faLl on

a saturday, sunday, or Federal holiday, the perj-od shall run

unt.il the close of business of the next working day.

..EpA,, shaII mean the United States Environmental- Protection

Agency and any successor departments or agencj-es of the United

States.

7



"Future Response CoStS" shatl mean aIl costs, incJ-uding, but

not limited to, direct and indirect costs, that the united states

incurs in reviewj-ng or developing pIans, reports and other items

pursuant to this Consent Decree, verifying the VÙork, oT otherwise

implementing, overseeing , oT enforcing this Consent Decree,

including, but not l-imited to, payroll costs, contractor costs'

travel costs, Iaboratory costs, the costs incurred pursuant to

Sections vII, IX (including, but not limited to, the cost of

attorney time and any monies paid to Secure access and/or to

secure or implement institutional controls, includi-ng, but not

Iimitedtortheamountofjustcompensation),XV,and Paragraph

include all-87 of Section xxl. Future Response costs shall also

Interim ResPonse Costs,

Costs that has accrued

period

date of

and alL fnterest on the Past ResPonse

S 9607 (a) during thepursuant to 42 U.S.C

from March 2OOO ldate of special notice letter] to the

entry of this Consent Decree '

(a) all payroll and

in connection with the

including direct and

States with resPect

" Interim Response Costs" shal-I mean

indirect costs that the United States paid

site between september 12,1999 and the effective date of this

Consent Decree; (b) aII other response costs that the United

states paid in connection with the site between September I'7 '

lggg and the effecti-ve date of this consent Decree; (c) alt

indirect costs, incurred bY the

to the Site Prior to the effective
costs,

United

I



date of this Consent Decree but paid after

Interest that accrues on the aforementioned

"Interestr" shall- mean interest at the

that date; and (d) all

costs.

rate specified for

theestablished under SubchaPter A of

U.S. Code, compounded on October 1

interest on investments of the Hazardous Substance Superfund

98 of Titl-e 26 ofChapter

of each year, in accordance

with 42 U.S.c. S 9607 (a) '
..Li Tungsten Property'' shall- mean the former Li Tungsten

FaciÌity property, encompassing approximately 26 acres, f,ocated

at 63 Herbhilf Road in the City of GIen Cove, âs depicted on the

map attached hereto as APPendix A

"Municipal Sewage Sludge" shall mean any solid, semi-solid'

or Iiquid residue removed during the treatment of municipal- waste

water or domestic Sewage, and may include resj-due removed, âfI or

in part, during the treatment of wastewater from manufacturing or

processing operations, provided that such residue has essentially

the same characteristics as residue removed during the treatment

of domestic sewage.

.'Municipal Solid ll{aste" shall- mean household waste and solid

waste coll-ected from non-residential sources that is essentially

the same as househol-d waste. VÍhile the composition of such

wastes may vary considerably, municipal solid waste generally is

composed of large volumes of non-hazardous substances (e.9.' yard

waste, food waste, glass, and aluminum) and can contain sma11

9



amounts of other wastes as

regulated under Subtitle D

Recovery Act (*RCRA" ) .

"National ContingencY

OiI and Hazardous Substances Pollution

typicatly may be accepted j-n landfills

of the Resource Conservation and

Plan" or "NCP" shalÌ mean the National

Part 300, and any

mean the New York State Department of

Environmental Conservation and any successor departments or

promulgated Pursuant

codified at 40 C.F.R

*NYSDEC" sha1l

to Section 105 of

State.

shall- mean a portion

arabic numera.I or an

Contingency PJ-an

CERCLA, 42 U.S.C. S 9605,

amendments thereto.

of this Consent Decree

upper case l-etter.

States and Settling

agencies of the

" ParagraPh"

identified bY

" Parties"

Defendants.

Site

that

shall mean the United

an

" Past Response

indirect costs that

with the Site through

costs that the United

Costs" shaIl mean: (a)

the United States Paid

September 11, 1999;

all payroll and

at or in connection

(b) all other response

connection with theStates paid

16, t999;

at or in

through SePtember

has accrued on the

and (c) all

aforementioned costs

Interest, if âny,

through March '

2OOO [one daY Prior to SNLI.

" Performance Standards" shall mean the

other measures of achievement of the goals

Action, set forth in the "Remedial Actions

cleanup standards and

of the Remedial

Objectives" Section of

10



the ROD, the "Compliance lrlith ARARs" portion of the "Statutory

Determinations" Section of the ROD, and Table 15 of the ROD.

" Plai-ntif f" shal1 mean the United States.

DisposaL Act, as amended,

as the Resource42 U.S.C. SS 6901 et seq. (also known

Conservation and Recovery Act) .

"RD Order" shall mean Administrative Order on Consent, Index

Number CERCLA 02-2000-2013, issued by EPA on March _, 2000

regarding the performance of the Remedial Design of the remedy.

"Record of Decision" or "ROD" shall- mean the EPA Record of

Decision relating to the Li Tungsten Site signed on September 30,

L999, by the Regional Administrator, EPA Region fI, or her

deJ-egate, and all attachments thereto. The ROD is attached as

Appendix B.

"Remedial Action" shafl mean those activities, except for

Operation and Maintenance, to be undertaken by Settling

Defendants to implement the ROD, in accordance with the SOIIü and

the final Remedial Design and Remedial Action Vüork Plans and

other plans approved by EPA.

"Remedi-al Action Work PIan" shal-l- mean the document

developed pursuant to Paragraph 11 of this Consent Decree and

approved by EPA, and any amendments thereto.

"Remedial Design" shall- mean those activities to be

undertaken by the Respondents to EPA's RD Order to develop the

11
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final plans and specifications for the Remedial- Action pursuant

to the Remedial Design Vüork P-l-an.

..Remedial Design Reports" shal-l mean those documents

developed pursuant to Paragraph 26 of the RD Order and approved

by EPA, and anY amendments thereto'

..section" shall mean a portion of this consent Decree

identified bY a roman numeral '

" Settling Defendants" shall mean

Appendix C.

" Settling Federal Agencies" shall

agencies, and instrumentalities of the

those Parties identified in

mean those dePartments'

United States identified

cfaims which have been or

regard to this Site as

in Appendix D, which are

against

Consent

resolvJ-ng

them with

Decree.

any

could be asserted

provided in this

" Site" shal-1 mean (1) the Li Tungsten Property, and (2) any

portion of the CaPtain's

residuals exist -

Cove Property where radj'oactive ore

"State" shall mean the State of New York'

.. Statement of [¡Íork" oT * SOW" shall mean the statement of

work for implementation of the Remedial Action and operation and

Maintenance at the site, âs set forth in Appendix E to this

Consent Decree, and any modifications made in accordance with

this Consent Decree.

.. supervising contractor" shal-l- mean the principal contractor

L2



shall mean the United St.ates of America,

including all of its departments, agencies, and

instrumentalities, which includes without limitation EPA,

Settling Federal Agencies, and any federal natural resources

trustee.

"Waste Material-" shall mean (1) any "hazardous substance/'

retained by Settling

impJ-ementation of the

"United States"

under Section

pollutant or

Defendants to supervise and direct the

Work under this Consent Decree.

101(14) of CERCLA' 42 U.

contaminant under Section

S. c. S 9601 (14\ ; (2)

101 (33) of CERCLA,

waste" under Section

any

42

U.S.C. S 9601(33); and

L004(21) of RCRA, 42 U

" üJork" shal-l mean

(3) any "solid

s.c. s 6903(2'7).

all activities Settling Defendants are

required to perform under this Consent Decree (including the

securing and implementation of institutional controls), except

those required by section xXV (Retention of Records) .

V. GENERAL PROVTSIONS

5. Objectives of the Parties

The objectives of the Parties in entering into this Consent

Decree are to protect public health or welfare or the environment

at the Site by the implementation of response actions at the Site

by Settling Defendants, to reimburse response costs of the

Plaintiff , and to resolve the cl-aims of Pl-aintiff against

Settling Defendants and the claims of Settting Defendants which

l-3



have been or could

with regard to this

6 Commi tments

Vüork

and al-l work Plans

and schedules set forth herein or develoPed

specifications '
Settling

Consent Decree.

have been asserted against the United States

Site as provided in this Consent Decree.

Settlino Defen ants and Settlinq Federal
Açrencies

a. settì-ing Def endants shal-l- f inance and perf orm the

in accordance with this Consent Decree, the ROD' the SOW,

and other pIans, standards,

to

by

thisDefendants and aPProved bY EPA pursuant

also reimburse the United States forSettling Defendants shall

past Response costs and Future Response costs as provided in this

rei-mburse theConsent Decree. Settling Federal- Agencies

EPA Hazardous Substance Superfund for Past

Future Response Costs, as provided in this

b. The obligations of Settling

shall

Response Costs and

Consent Decree

Defendants to finance

and perform the work and to pay amounts owed the united states

under thj-s Consent Decree are joint and several-. In the event of

the insolvency or other fai1ure of any one or more Settling

Defendants to implement the requirements

the remaining Settling Defendants shall-

requirements.

of this Consent Decree,

complete aIl such

'7. Como 'i ance tlÍith AppÌicable Law

All activities undertaken by Settling Defendants pursuant to

this Consent Decree sha1l be performed in accordance with the

requirements of all applicable federal and state laws and

l4



regulations. Settling Defendants must also comply with aÌ1

applicable or relevant and appropriate requirements of all-

Federal and state environmental laws as set forth in the ROD and

the SOûi. The activities conducted pursuant to this Consent

Decree, if approved by EPA, sha1l be considered to be consistent

with the NCP.

8. Permits

a. As provided in Section 121(e) of CERCLA

300.400(e) of the NCP' no permit shall- be required for

portion of the Iiüork conducted entirely on-site (i.e.'

contamination or in close proximity toareal extent of

contamination and necessaly for implementation of the

and Section

any

within the

the

Work) .

V{here any portion of the Vfork that is not on-site requires a

federal- or state permit or approval, Settling Defendants shatl

submit timely and compfete applications and take all other

actions necessary to obtain all such permits or approvals "

b. settling Defendants may seek relief under the

provisions of Section XVIII (Force Majeure) of this Consent

Decree for any delay in the performance of the VÍork resulting

from a failure to obtain, or a delay in obtaining, âDY permit

required f or the h7ork.

c. This Consent Decree is not, and shall not be

construed to be, a permit issued pursuant to any federal- or state

statute or regulation.

1-5



9

a. AI1 aspects of the

Defendants Pursuant to Sections

of the

VI. PERFORMANCE OF THE VüORK BY SETTLING DEFENDANTS

scl ect i on of Suoervisinq Contractor.

Work to be performed by Settling

VI (Performance of the Work bY

Settling Defendants), VTI (Remedy Review) ' VÏÏI

Assurance, Sampling and Data Analysis) ' and XV

Response) of

supervasaon

this Consent Decree shall be under

Supervising

disapproval

Contractor, the

(Quality

( Emergency

the direction and

selection of which

shall be subject to by EPA Settling Defendants'

other contractors andSupervising Contractor, as well as al-1

subcontractors who engage in the "practice of engineering" at the

Site on behalf of Settling Defendants, as the "practice of

engineering" is defined at Section 720I of the New York State

Education Law, must comply with all applicable New York State

J-egal requirements regarding the practice of professj-onal

engineering within the State of New York, includj-ng, but not

limited to, all applicable requirements of the New York State

Education Law and Articl-es 15 and 15-A of the Business

Corporation Law. lfithin 10 days after the lodging of this

Consent Decree, Settling Defendants shall notify EPA in wrj-ting

of the name, tit1e, and qualifications of any contractor proposed

to be the Supervising Contractor. EPA will issue a notice of

disapproval- or an authorization to proceed. If at any time

thereafter Settling Defendants propose to change a Supervising

16



contractor, settling Defendants shall give such notice to EPA and

must obtain an authorization to proceed from EPA before the new

Supervising Contractor performs, directs, oT supervises any VÍork

under this Consent Decree.

b. If EPA disapproves a proposed Supervising

Contractor, EPA witl notify Settling Defendants in writing'

settling Defendants shall submit to EPA a list of contractors

(which does not incl-ude the contractor previously disapproved by

EpA), including the qualifications of each contractor, that would

be acceptable to them within 30 days of receipt of EPA's

disapproval- of the contractor previously proposed. EPA will

provide written notice of the names of any contractor(s) that it

disapproves and an authorization to proceed with respect to any

of the other contractors. Settting Defendants may select any

contractor from that list that is not disapproved and shall

notify EPA of the name of the contractor selected within 2I days

of EPA's authorization to proceed'

c.IfEPAfailstoprovidewrittennoticeofits

authorization to proceed or disapproval as provided in this

paragraph and this failure prevents settling Defendants from

meeting one or more deadlines in a plan approved by the EPA

pursuant to this consent Decree, settling Defendants may seek

relief under the provisions of section xvIII (Force Majeure)

hereof.

1_7



10. Remed i a'l Des i on -

The Remedial Design of the remedy sel-ected in the ROD shall

be performed pursuant to the RD Order, and upon approval by EPA

of the Remedial Design Reports under the RD Order, the Remedial

Design Reports shall be deemed incorporated into and enforceable

under this Consent Decree.

11. Remedial Action.

a. Vüithin 30 days after EPA approves the final

Remedial Design Reports (submitted pursuant to the RD

Settling Defendants shal-l- submit a work pJ-an for the

of the Remedial- Action at the Site ("Remedial Action

to EPA and the State. The Remedial Action I'üork Plan

the implementatj-on of

construction of the

the approved Remedial- Design

remedy set forth

Order),

performance

Vlork PIan" )

shall

j-n the ROD, and

accordance with

provide for

Reports, the

achievement of the Performance Standards, all in

this Consent Decree, the ROD, the SOW, and the design plans and

specifications devel-oped pursuant to the RD Order, in accordance

with the final Remedia.l- Design Reports, and approved by EPA.

Upon its approval- by EPA, the Remedial- Action Work Plan shall be

incorporated into and become enforceable under this Consent

Decree. At the same time as they submit the Remedial Action Vüork

PIan, Settling Defendants shal-l submit to EPA and the State an

updated Health and Safety Plan for field activities required by

the Remedial Action V[ork Plan which conforms to the appl-icable

18



Occupationaf

requirements

b.

EPA, after

Safety and HeaIth Administration and EPA

including, but not limited to, 29 C.F.R' S 1910 'I20'

The Remedial Action vlork Plan shall include the

following: (1) an updated scheduLe for implementation of all

Remedial Action tasks identified in the final Remedial Design

Reports ì (Z) method for selection of the contractor; (3) schedule

for developing and submit.ting other required Remedial Action

plans ì (4) methodology for implementation of the construction

euality Assurance Plan; (5) tentative formulation of the Remedial

Actionteam;and(6)proceduresandpJ-ansforthedecontamination

of equj-pment and the disposal of contaminated materials ' The

Remedial Action work Plan also shall identify the initial

formulation of settling Defendants' Remedial Action Project Team

(inctuding, but not limited to, the supervisíng contractor) '

c. Upon approval- of the Remedial Action

a reasonable opportunity for review and

Vlork Plan by

comment by the

State, Settling activities

required under Settling

al-l- plans,Defendants shal-I submit to EPA and the State

submittals, or other deliverables required under the approved

Remedial Action v[ork Plan in accordance with the approved

schedule for review and approval pursuant to Section XI (EPA

Approval of Plans

directed bY EPA'

and Other Submissions) . Unless otherwise

settling Defendants shaLl- not conunence physical

19
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the Remedial- Action Work Pl-an.



Remedial Action activities at the Site prior to

Remedial Action lüork Plan.

12. Settling Defendants shall continue to

Remedial Action until the Performance Standards

forsolongthereafteraSisotherwj-serequired

Consent Decree.

13.

approval of the

implement the

are achieved and

under this

T

a. If EPA

specified in the SOVü

the SOV0 is necessary

Standards or to carry

determi-nes that modification to the work

and/or in work plans developed pursuant to

to achieve and maintain the Performance

out and maintain the effectiveness of the

remedy set forth in the ROD, EPA may require that such

modification be incorporated in the sovü and/or such work plans '

provided, however, that a modification may only be required

pursuanttothisParagraphtotheextentthatitisconsistent

with the scope of the remedy selected in the ROD'

b. For the purposes of this Paragraph 13 and

paragraphs 49 and 50 on1y, the " scope of the remedy selected in

the RoD- rel-ates to two media at the site, soils and groundwater'

As for soils, the Scope of the remedy is to prevent or minimize

exposure to contaminants of concern through inhalation, direct

contact or ingestion, and to prevent or minimize cross-media

impactsfromcontaminantsofconcerninsoilandsedimentsto

underlying groundwater. To achieve these objectives, the remedy

20



requires (a) the excavation of soil-s and sediments contaminated

above cleanup levels, (b) the separation of radionuclide-

contaminated soil from non-radionucl-ide contaminated soi-l but

which is contaminated with heavy metals, to the extent it can be

accomplished in a

Site disposal of

at appropriatelY

radioactive waste

(l-ocated at the

buildings at the

proper off-site

Parcels B and C

cost-effective

al-1 radionuclide

licensed facilities'

manner, and the aPProPriate off-

and metals-contaminated soils

currently

Li Tungsten

Li Tungsten

disposal of

contained

Property) ,

Property,

2t

including such disPosal of

in the Dickson Vlarehouse

(c) the demolition of

(d) the collection and

contaminated surface water from

of the Li Tungsten Property, and (e) the

establishment of institutional controls governing the future use

of the site. As for groundwater, the scope of the remedy is to

prevent or minimize ingestion, dermal contact and inhal-ation of

metals-contaminated groundwater on fower Parcel- C and on Parcel A

that is above state and Federal Maximum contaminant Levels, as

wel-l- as to restole groundwater qual-ity to level-s which meet State

and Federal standards. To satisfy these objectives, the remedy

requires a long-term groundwater monitoring program to assess the

recovery of the upper Glacial Aquifer after the soil remedy is

implemented.

c. If Settl-ing Defendants object to any modification

determined by EPA to be necessary pursuant to this Paragraph,



they may seek dispute resolution pursuant to section xIX (Dispute

Resolution), Paragraph 68 (record review) . The SOW and/or

refated work pJ-ans shaII be modified in accordance with final

resolution of the disPute.

d.SettlingDefendantsshaltimplementanywork

required by any modifications incorporated in the SOII0 and/or in

work plans developed pursuant to the soi^] in accordance with this

Paragraph.

e. Nothing in this Paragraph shall be construed to

Iimit EpA, s authority to requi-re performance of further response

actions as otherwise provided in this Consent Decree '

14. Settling Defendants acknowledge and agree that nothing

in this Consent Decree, the

Remedial Action Vfork PLans

SOW, or the Remedial Design or

constitutes

representation of any kind by PJ'aintiff

work requirements set forth in the SOI'ü

achieve the Performance Standards '

l5.SettlingDefendantsshall,priortoanyoff_Site

shipment of waste Material from the site to an out-of-state waste

management facility, provide written notification to the

appropriate state environmental official- in the receiving

facility'sstateandtotheEPAProjectCoordinatorofsuch

shipment of waste Material-. However, this notification

requirement shalI not apply to any off-site shipments when the

22
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that compliance with the

and the Work Plans will



total vofume of all such shipments will not exceed 10 cubi-c

yards.

a. Settling Defendants shall include in the written

notification the following information, where available: (1) the

name and 1ocation of the facility to which the Waste Material is

to be shipped i Q) the type and quantity of the Waste Material to

be shipped; (3) the expected schedule for the shipment of the

i,Íaste Material; and (4) the method of transportation. settling

Defendants shall- notify the state in which the planned recei-ving

facility is located of major changes in the shipment plan, such

as a decision to ship the vÍaste Material to another faciJ-ity

within the same stater or to a facility in another state'

b. The identity of the receiving facility (or

facilities) and state (s) wiIl be determined by

Defendants following the award of the contract

Action.SettlingDefendantsshallprovidethe

required by Paragraph 16.a. as soon as practicabJ-e after the

award of the contract and before the Vüaste Material is actually

shipped.

VII. REMEDY REVIEW

16. periodic Review. Settling Defendants shall conduct any

studies and investigations as requested by EPA, in order to

to conduct reviews

of human health and

Settling

for Remedial

information

of whether the Remedial Action is

the environment at Ieast everY

permit EPA

protective

23



five years

applicable

L'7 -

as required by Section L2I (c) of CERCLA and any

reguJ-ations.

PA Selectio of Further Resoonse Actions. If EPAE

determines, at any time, that the Remedial Action is not

protective of human health and the environment, EPA may select

further response actions for the site j-n accordance with the

requirements of CERCLA and the NCP '

18. Opportunitv To comment. settling Defendants and, if

required by Sections 113 (k) (2) or Ll7 of CERCLA'

be provided with

response actions

conducted pursuant to Sectj-on I2I (c) of CERCLA and to submit

written comments for the record during the comment period'

comment on any

the public, will

furtheran opportunitY to

proposed by EPA as a result of the review

ô^+{-l .i ñ n^f^--lan.Fct ôhl ^-+ ì an rFn Darf nrm l'trrl.hor'1 ô

Response Actions. If EPA selects further response actions for

the Site, Settling Defendants shall undertake such further

response actions to the extent that the reopener conditions in

Paragraph 83 or Paragraph B4 (United States' reservations of

liability based on unknown conditions or neh/ information) are

satisfied. settling Defendants may invoke the procedures set

forth in Section XIX (Dispute Resol-ution) to dispute (1) EPA's

of Paragraph 83 or

Ptaintiff) are

determination that the reopener conditions

Paragraph

satisfied,

84 of Section XXI (Covenants bY

(2) EPA's determination that the Remedial Action is

24



not protective of human

selection of the further

to whether the Remedial

health and the environment, or (3) EPA's

response actions.

Action is Protective

Disputes Pertarnl-ng

or to EPA's

be resol-ved Pursuantselection of further response actj-ons shall

to ParagraPh 68 (record review) '

20.SubmissionsofPlans.IfSettlingDefendantsare

required to perform the further response actions pursuant to

ParagraphLg,theyshallsubmitaplanforsuchworktoEPAfor

approvalinaccordancewiththeproceduressetforthinSectj-on

vI (Performance of the work by settling Defendants) and shall

implementtheplanapprovedbyEPAinaccordancewiththe

provisions of this Consent Decree '

o AT,TTY SSURAN CE. S TNG. AND DAT A ANALYSISVIII.

2L.SettlingDefendantsshal].usequalityaSsurance'

quality control, and chain of custody procedures for all-

treatabiJ.ity,design,complianceandmonitoringsamplesin

accordance with "EPA Region II Contract Lab Program organics Data

Review and preriminary Review (sop #HW-6, Revision r!)," dated

June 1996, oI the }atest revision, and the ..Eva]uation of Metals

Data for the Contract LaboratorY Program (SOP #Hw-z, Revision

latest revision, or EPA-aPProved

guidelines shal-1 aPPIY onIY to

notification. Pri-or to the

project under this Consent Decree'

25
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equivalent Procedures ' Amended

procedures conducted after such
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Settling Defendants shall

reasonable opportunitY for

submit to EPA for approval-, after

review and comment by the State,

Quality Assurance Project Plan (*QAPP" ) that is consistent with

the SOW, the NCP and applicable guidance documents. If relevant

to the proceeding, the Parties agree that val-idated sampling data

generated in accordance with the QAPP(s) and reviewed and

approved by EPA shalL be admissibl-e as evidence, without

objection, in any proceeding under this Consent Decree. SettJ-ing

Defendants shall ensure that EPA and St.ate personnel and their

authorized representatives are allowed access at reasonable times

to alI laboratories utilized by Settling Defendants in

implementing this Consent Decree. In addition' SettJ-ing

Defendants shall- ensure that such laboratories shal-l- analyze all

samples submitted by EPA pursuant to the QAPP for quality

assurance monj-toring. Settling Defendants shall- ensure that the

Iaboratories they utilize for the analysis of samples taken

pursuant to this Consent Decree perform alI analyses according to

accepted EPA methods. Accepted EPA methods consist of those

methods which are documented in the "Contract Lab Program

Statement of Vüork for Inorganic Analysis" (Revision No. IL, L992)

and the ..contract Lab Program statement of work for

a

a

amendments

Organic

made theretoAnalysis" (Revisj-on No. 9, 1994), and any

duri-ng the course of the implementation of

Settling Defendants shall ensure that al-1

this Consent Decree.

l-aboratories they use

26



for analysis of samples taken pursuant to this Consent Decree

participate in an EPA or EPA-equivalent QA/QC program. Settling

Defendants shall- ensure that aIl- fiel-d methodologies utilized in

collecting samples for subsequent anal-ysis pursuant to this

Consent Decree will be conducted in accordance with the

procedures set forth in the QAPP approved by EPA.

22. Upon request, settling Defendants shaII allow split or

duplicate samples to be taken by EPA and the State or their

authorized representatj-ves. Settling Defendants shaÌl- notify EPA

not less than 28 days in advance of any sample collection

activity, unless shorter notice is agreed to by EPA. In

addition, EpA shall have the right to take any additional samples

that EpA deems necessary. Upon request, EPA shall allow Settling

Defendants to take split or duplicate samples of any samþJ-es it

takes as part of the Pl-aintiff 's oversight of settl-ing

Defendants' implementation of the Vüork.

23. Settling Defendants shall submit to EPA 4 copies of the

results of all sampling and/or tests or other data obtained or

generated by or

the Site and/or

the next monthlY

below, but in no

date when those

on behatf of Settling Defendants with respect to

the implementation of this Consent Decree with

Paragraph 30,

results or data become available

Defendants, unless EPA agrees otherwise.

27

report due to EPA Pursuant to

instance shall it be more than 30 days after the

to Settling



24. Notwithstanding any provision of this Consent Decree,

the United States hereby retains all- of its information gathering

and inspection authorities and rights, including enforcement

actions related thereto, under CERCLA, RCRA and any other

statutes or regulations.

TX. ACCESS AND INSTITUTTONAL CONTROLS

If the Siter or any other property where access and/or

use restrictions are needed to implement this Consent

owned or controlled by any of Settling Defendants,

such Settting Defendants shaLl-:

a. commenc.Ing on the date of lodging of this Consent

States, the State, and their

applicable

1E
LJ.

l-and/water

Decree, is

Decree, including,

i.

ii.

to

Decree, provide the United

representatives, including

at all reasonable times to

the purpose of conducting

EPA and its contractors, with access

the Site t or such other property, for

any acti-vity related to this Consent

limited to, the following activitj.es:

the Vüork;

but not

Monitoring

Verifying

the United

any data or information submitted

States;

investigations relating to

or near the Site;

samples;

the need for, planning, or

additional response actions at or

iii. Conducting

contamination at

iv. Obtaining

v. Assessing

implementing
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near the Site;

vi. Implementing the Work pursuant to the

conditions set forth in Paragraph B7 of this

Consent Decree

vii. Inspecting and copying records, operating

Iogs, contracts, or other documents maintained or

generated by Settling Defendants or their agents'

consistent with Section XXIV (Access to

lnformation) ;

viii. Assessing Settling Defendants, compliance

with this Consent Decree; and

ix. Determining whether the Site or other

property is being used in a manner that is

prohibited or restricted, or that may need to be

prohibited or restricted, by or pursuant to this

Consent Decree;

b.commencingonthedateoflodgingofthisConsent

Decreerrêfrainfromusingthesite,orsuchotherpropertyrin

any manner that woul-d interfere with or adversely affect the

integrityorprotectivenessoftheremedialmeaSurestobe

implemented pursuant to t.his consent Decree. such restrictions

include, but are not limited to, not permitting the Site to be

used for residential Purposes, and not allowing the use of

purposes until thegroundwater at the Site for potable
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groundh/ater has been restored to the target cleanup LevelS aS

provided in the ROD; and

c. if EPA requests, execute and

Recorder's Office or Registry of Deeds or

records office of Nassau County, New York'

with the J-and, that (i) grants a right of

of conductj-ng any activity

Iimited

related to this

to, those activities l-isted in

record in the

other appropriate land

an easement, running

access for the purpose

Consent Decree,

(ii) grants the right

l-isted in ParagraPh

including, but

Paragraph 25 (a)

to enforce the

not

of this Consent Decree, and

land/water use restrictions

25 (b) of this Consent Decree , QT other restrictions that EPA

determines are necessary to implement, ensure non-interference

with, or ensure the protectiveness of the remedial- measures to be

performed pursuant to this Consent Decree. Such Settling

Defendants shall grant the access rights and the rights to

enforce the land/water use restrictions to one or more of the

following persons, as determined by EPA: (r) the united states'

on behalf of EPA, and its representatives, (ii) the State and its

representatives, (iii) the other Settling Defendants and their

representatives, and/or (iv) other appropriate grantees' Such

Settling Defendants shall, within 45 days of EPA's request,

submit to EPA for review and approval with respect to such

propertY:

i. A draft easement that
Iaws of the State of New York,

is enforceable
free and clear

under the
of al-l-
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prior l-iens and encumbrances (except as
EPA) , and acceptabJ-e under the Attorney
Regulations promulgated pursuant to 40
and

ii. a current title commitment 'or
in accordance with the U. S. Department

approved by
General's Title

u.s.c. s 255;

report prepared
of Justice
r--.:J .:* T^-J

of the easement,

search and, if it

shal-1 use best efforts

-r^ r--^ !L^ ñ-^*^-^r.: ^- ^€ m.l {-'l ^

Acquisitions by the United States (1970) (the
" Standards" ) .

Il{ithin 15 days of EPA's

such Settling Defendants

is determined that nothing has occurred since the effective date

of the commitment or report to affect the title adversely, record

the easement with the Recorder's Office or Registry of Deeds or

other appropriate office of Nassau County. Within 30 days of

recording the easement, such SettJ-ing Defendants sha1l provide

EpA with final title evidence acceptable under the Standards, and

a certified copy of the original recorded easement showing the

clerk's recording stamPs.

26. If the Site, oI any other property where access and/or

l-and/water

Decree, is

use restrictions are needed to implement this Consent

owned or controll-ed other than any of

Sett.ling Def endants, Settling

approval and accePtance

shal-1 update the title

by persons

Defendants

to secure from such Persons:

a. an agreement to Provide access

Defendants, as weÌ1 as for the United States

and the State, âs wetl as their representatives

contractors), for the purpose of conducting any

thereto for Settling

on behalf of EPA,

( including

activity related
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to this Consent Decree, including, but not limited to, those

activities Listed in Paragraph 25 (a) of this Consent Decree;

b. if EPA so requestsr ârì agreement, enforceable by

Settling Defendants and the United States, to abide by the

obligations and restrictions establ-ished by Paragraph 25 (b) of

this Consent Decree t ot that are otherwise necessary to

implement, ensure non-interference with, or ensure the

protectiveness of the remedial measures to be performed pursuant

to this Consent Decree; and

c. if EPA so requests, the execution and recordation

in the Recorder's Office or Registry of Deeds or other

appropriate land records office of Nassau county, New york, of an

easement, running with the land, that (i) grants a right of

access for the purpose of conducting any activity rel-ated to this
consent Decree, incruding, but not limited to, those activities

risted in Paragraph 25(a) of this consent Decree, and (ii) grants

the right to enforce the land/water use restrictions l-isted in
Paragraph 25 (b) of this Consent Decree t or other restrictions

that EPA determines are necessary to implement, ensure non-

interference withr or ensure the protectiveness of the remedial-

measures to be performed pursuant to this consent Decree. The

access rights and/or rights to enforce l-and/water use

restrictions shal1 be granted to one or more of the following

personsr âs determined by EPA: (r) the united statesr on behalf
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ofEPA'anditsrepresentatives,(ii)theStateandits

representatives, (iii) Settling Defendants and their

representatives, and/or (iv) other appropriate grantees' vüithin

45 days of EPA's request, settling Defendants shall- submit to EPA

for review and approval with respect to such property:

i.Adrafteasementthatisenforceabfeunder
thefawsofthestateofNewYorkrfreeandcfearof
allpriorliensandencumbrances(exceptasapprovedby
EpA); and acceptable under the Attorney General's Title
RegulationspromuJ-gatedpursuantto40U.S.c.s255¡
and

report prePared
of Justiceii. a current

in accordance with
titLe commitment or

the U. S. DePartment

(1970) (the
" Standards" ) '

vÍithin 15 days of EPA's approval and acceptance of the easement'

settling Defendant.s shall update the tj-tle search and, if it is

determined that nothing has occurred since the effective date of

thecommitmentorreporttoaffectthetitleadversely'the

easement shall be recorded with the Recorder's office or Registry

of Deeds or other appropriate office of Nassau county' within 30

days of the recording of the easement, sett]-ing Defendants shall-

provideEPAwithfinaltitleevidenceacceptableunderthe

standards, and a certified copy of the original recorded easement

showi-ng the clerk's recording stamps '

2l.ForpurposesofParagraph26ofthisConsentDecree'
..best efforts,, includes the payment of reasonable SumS of money

in consideration of access, access easements, land/water use
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restrictions, and/or restrictive

agreement required bY ParagraPh

easements. If any access

26 a. of this Consent Decree as

entry of this Consent

agreement required bY

days of the date of

easements or restrictive

not submitted to EPA in

EPA's request therefor,

not obtained within 45 days of the date of

Decree, if any land/water use restriction

Paragraph 26 b. is not obtained within 45

EPA's request therefor t or if any access

easements required by Paragraph 26 c. are

draft. form within 45 days of the date of

Settling

writi.ng,

steps that settling Defendants have taken to attempt

with Paragraph 26 of this consent Decree. The united

as it. deems aPProPriate'

access or land/water use

Defendants shall promptly notify the united states in

and shall- incl-ude in that notification a summary of the

to comply

States Rây,

assist Settling Defendants in obtaining

form ofrestrictions, ej-ther in the

contractual agreements oï in the form of easements runnj,ng with

the l_and. Settting Defendants shal-1 reimburse the United States

in accordance with the procedures in Section XVI (Reimbursement

of Response Costs), for all- direct and indirect costs incurred by

the United States in obtaining such access and/or Iand/water use

restrictions including, but not limited to, the cost of attorney

ti_me and the amount of monetary consideration paid.

28. If EPA determines that land/water use restrictions in

the form of state or local laws, regulations, ordinances or other

governmental controls are needed to implement the remedy selected
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in the ROD, ensure the integrity and protectiveness thereof, oI

ensure non-interference therewith, Settling Defendants shall

cooperate with EPA's efforts to Secure such governmental

controls.

29. Notwithstanding any provision of this Consent Decree,

the United States retains all of its access authorities and

rights, âS welÌ as all of its rights to require land/water use

restrictions, including enforcement authorities related thereto'

under cERcLA, RCRA and any other applicable statute or

regulations.

X. REPORTING REOU]REMENTS

30. In addition to any other requirement of this

Decree, Settling Defendants shall submit to EPA and the

written monthly progress reports that: (a) describe the

which have been taken toward achieving compliance with

Consent Decree during the previous month; (b) include a

of al-I resufts of sampJ-ing and tests and all other data

Consent

State

actions

thi s

sunìmary

received

or generated by Settling Defendants or their contractors or

agents in the previous month; (c) identify aII work plans, plans

and other del-iverabl-es required by this Consent Decree completed

and submitted during the previous month; (d) describe aII

actions, including, but not limited to, data col-lection and

implementation of work plans, which are scheduled for the next

six weeks, and provide other information relating to the progress
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of construction, including, but not limited to, critical path

diagrams, Gantt charts and Pert charts; (e) include information

regarding percentage of compl-etion, unresol-ved delays encountered

or anticipated that may affect the future schedule for

impJ-ementation of the ülork, and a description of efforts made to

mitigate those delays or anticipated delays; (f) include any

modifications to the work plans or other schedules that settling

Defendants have proposed to EPA or that have been approved by

EpA; and (g) describe alI activities undertaken in support of the

community Relations Pl-an during the previous month and those to

be undertaken in the next six weeks. Settling Defendants shalr

submit these progress reports to EPA and the state by the tenth

day of every month following the lodging of this consent Decree

until EpA notifies settling Defendants pursuant to Paragraph

50.b. of Section XIV (Certification of Completion)' If requested

by EPA, SettJ-ing Defendants shatl also provide briefings for EPA

to discuss

31.

the schedul-e

performance

col-Iection

days prior

32. UPon

the VÍork that

the progress of the

Settling Defendants

described in the

of any activitY'

and imPlementation

to the Performance

the occurrence of

Work.

shall notifY EPA

monthly Progress

including' but not

of work pJ-ans, Do

of the activitY.

of any change in

report for the

limited to' data

later than seven

performance of

report PursuantSettling Defendants

any event during

are required to
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to Section 103 of CERCLA or

and CommunitY Right-to-know

shall within 24 hours of the

the EPA Project Coordinator

Coordinator (in the event of

Section 304 ot

Act (* EPCRA" ) ,

onset of such event

or the Alternate EPA

the

the Emergency Planning

Settling Defendants

orally notify

Proj ect

Proj ect

Proj ect

Coordinator),

Coordinator or

orr in the

Alternate

unavaj-labilitY of the EPA

event that neither the EPA

EPA Project Coordinator is

York Remediation Branch of theavailable, the Chief of the New

Emergency and Remedj-al

reporting requirements

by CERCLA Section 103

33. Vùithin 20 days of the onset of an event of the type

referred to in the preceding Paragraph, settLing Defendants shall

furnish to Plaintiff a written report, signed by Settling

Defendants' Project coordinator, setting forth the events which

occurred and the measures taken, and to be taken, in response

thereto. within 30 days of the conclusion of such an event,

settling Defendants shall- submit a report setting forth al-l-

actions taken in response thereto'

34. Settling Defendants shall submit aIl pJ-ans, reports,

and data required by Section VI, above, the SOI/Í, the EPA-approved

Remedial Action vüork Plan, oT any other approved plans to EPA in

accordance with the schedules set forth in section vI, above, the

sovv and such approved plans. Settling Defendants shall

3'7

Response Divj-sion'

are in addition to

or EPCRA Section 304.

EPA Region II. These

the reporting required



simultaneously submit copJ-es of all such plans, reports and data

in accordance with the requirements of Sectionto the State'

XXVI, be1ow.

35. All reports and other documents submitted by Settling

Defendants to EPA (other than the monthly progress reports

referred to above) which purport to document Settling Defendants'

compliance with the terms of this Consent Decree shall be signed

by an authorized representative of Settling Defendants.

XT. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

36. After review of any plan, report or other item which is

required to be submitted for approvaJ- pursuant to this Consent

Decree, EPA, after reasonable opportunity for review and comment

by the State, shall-: (a) approve, in whol-e or in part, the

submission; (b) approve the submission upon specified coñditions;

(c) modify the submission to cure the deficiencies; (d

disapprove, in whol-e or in part, the submissj-on, directing that

, Settling Defendants modify the submission; or (e) any combination

of the above. However, EPA shall- not modify a submission without

first providing Settling Defendants at l-east one notice of

deficiency and an opportunity to cule within L4 days, except

where to do so woul-d cause serious disruption to the Work or

where previous submission(s) have been disapproved due to

material defects and the deficiencies in the submission under

consideration indicate a bad faith lack of effort to submit an
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acceptable deliverable.

31. In the event of approval, approval upon conditions, or

modification by EPA, pursuant to Paragraph 36 (a) , (b) ' or (c) 
'

Settling Defendants shall proceed to take any action required by

the pJ-an, report, or other item, as approved or modified by EPA

subject only to their right to invoke the Dispute Resol-uti-on

procedures set forth in Section XIX (Dispute Resolution) with

respect to the modifications or conditions made by EPA. In the

event that EPA modifies the submission to cure the deficiencies

pursuant to Paragraph 36 (c) and the submission has a material

defect, EPA retaj-ns its right to seek stipulated penaltiesr âs

provided in Section XX (Stipulated Penalties) .

38. a. Upon receipt of a notice of disapproval- pursuant to

Paragraph 36(d) , Settling Defendants shall-, withi-n 14 days or

such longer time as specified by EPA in such notice, correct the

deficiencies and resubmit the pIan, report, oT other item for

approval. Any stipulated penalties applicable to the submission,

as provided in Section XX, shall accrue during the 14-day period

or otherwise specified period but shall- not be payabJ-e unless the

resubmission is disapproved or modified due to a material defect

as provided in Paragraphs 39 and 40 -

b. Notwithstanding the receipt of a notice of

disapproval pursuant to Paragraph 36 (d) , Settling Defendants

shall proceed, at the direction of EPA, to take any action
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required by any non-deficient portion of the submissi-on.

Implementation of any non-deficient portion of a submission sha11

not rel-ieve Settling Defendants of any liability for stipulated

penalties

39. In the

item, or portion

require Settling

accordance with

right to modifY or

Settling Defendants

item as modified or

report,

invoke

under Section XX (Stipulated Penalties) .

event that a resubmj-tted plan, report or other

thereof, is disapproved by EPA, EPA may again

Defendants to correct the deficiencies, in

the preceding Paragraphs. EPA al-so retains the

develop the pIan, report or other item.

shall implement any such p1an, report, or

developed by EPA, subject only to their right

to invoke the procedures set forth in Section XIX (Dispute

Resolution) .

40. If upon resubmission, a plan, report, or item is

disapproved or modified by EPA due to a material defect, Settling

Defendants sha1l be deemed to have failed to submit such p1an,

or item timeJ-y and adequately unless Settling Defendants

the dispute resolution plocedures set forth in Section XIX

(Dispute Resolution) and EPA's action is overturned pursuant to

that Section. The provisions of Section XIX (Dispute Resolution)

and section xx (stipulated Penalties) shal-1 govern the

implementation of the Work and accrual and payment of any

stipulated penalties during Dispute Resolution. If EPA's

disapproval or modification j-s upheld, or if Settling Defendants
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do not challenge EPA's disapproval or modification by invoking

the dispute resolution procedures set

stipulated penalties shalL accrue for

in Section XX, from the date on which

report, or other item required to be submitted to

Consent Decree, the approved or modified portion

enforceable under this Consent Decree.

forth in Section XIX,

such viol-ation, as provided

the initial- submissi-on was

upon approval-

Consent Decree

a plan,

EPA under this

shall be

originally required.

41-. All plans, rePorts, and other items required to be

submitted to EPA under this Consent Decree shall'

or modification by EPA, be enforceable under this

In the event EPA approves or modifies a portion of

XII. PROJECT COORDÏNATORS

42. Within 20 days of lodging this Consent Decree, Settling

Defendants and EPA wil-l notify each other, in writing, of the

name, address and telephone number of their respective designated

Project Coordinators and Alternate Project Coordinators- If a

project Coordinator or Alternate Project Coordinator initially

designated is changed, the identity of the successor will be

given to the other Parties at least 5 working days before the

changes occur, unless impracticable, but in no event fater than

the actual day the change is made. Settling Defendants' Project

Coordinator shalÌ be subject to disapproval by EPA and shall have

the technical expertise sufficient to adequately oversee all
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aspects of the Ïllork. Settling Defendants' Project Coordinator

shall not be an attorney for any of Settling Defendants in this

matter. He or she may assign other representatj-ves, including

other contractors, to serve aS a Site representative for

oversight of perfolmance of daily operations during remedial

activities.

43. Plaintiff may designate other representatives,

including, but not limited to, EPA and State employees, and

federal and State contractors and consultants, to observe and

monitor the progress of any activity undertaken pursuant to this

Consent Decree. EPA's Project Coordinator and Al-ternate Project

Coordinator shal-l- have the authority lawfuJ-Iy vested in a

Remedial Project Manager and an On-Scene Coordinator ("OSC" ) by

the National- Contingency Pl-an, 40 C.F.R. Part 300. fn addition'

EpA,s project Coordinator or Al-ternate Project Coordinator shall

have authority, consistent with the National Contingency P1an, to

hatt any Vlork required by this Consent Decree and to take any

necessary response action when s/he determines that conditions at

the Site constitute an emergency situation or may present an

immediate threat to public health or welfare or the environment

due to release or threatened release of VÍaste Material.

44. Settling Defendants' Project coordinator sha1l be

availabl-e to meet with EPA at EPA' s request '
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XIIT. ASSURANCE OF ABILITY Tq TOMPLETE I/OORK

45. Within 30 days of entry of this Consent Decree,

Settling Defendants shal-l- establish and maintain financial

security in the amount of $ 28 million in one or more of the

following forms:

(a) A surety bond guaranteeing performance of the Work;

(b) One or more irrevocable letters of credit equaling

the total estimated cost of the Work;

(c) A trust fund;

(d) A guarantee to perform the Vüork by one or more

parent corporations or subsidiariesr or by one or more unrelated

corporations that have a substantial business relationship with

at l-east one of Settling Defendants; or

(e) A demonstration that one or more of Settling

Defendants satisfy the requirements of 40 C.F.R. Part 264.143(f).

46. If Settling Defendants seek to demonstrate the ability

to complete the Vüork through

pursuant to Paragraph 45 (d)

Defendants shall demonstrate

requirements of 40 C.F.R. Part

Defendants seek to demonstrate

a guarantee by

of this Consent

that the guarantor

264.L43(f ) . rf
thej-r ability to

or the corporate

a third party

Decree, Settling

satisfies the

Settl ing

complete the Vüork

guarantee

sworn

R. Part

by means of

pursuant to

statements

the financiaJ- test

Paragraph 45 (d) or (e), they shal-1 resubmit

conveying the information required by 40 C.F

43



this Consent Decree. In

264 .143 (f) annual-ly, on the anniversary

the event that

of the effective date of

EPA determines at any

time that the financial- assurances provided pursuant to this

Section are inadequate, SettJ-ing Defendants shall, within 30 days

of receipt of notice of EPA's determination, obtain and present

to EPA for approval additional financial assurances meeting the

requl-rements of this Section. Settling Defendants' inability to

demonstrate fj-nancial ability to complete the Work shall- not

excuse performance of any activities requi-red under this Consent

Decree.

47. If Settling Defendants can show that the estimated cost

to complete the remaining Work has di-minished bel-ow the amount

set forth in Paragraph 45 above after entry of this Consent

Decree, Settling Defendants may, on any anniversary date of entry

of this Consent Decree, or at any other time agreed to by the

Parties, reduce the amount of the financiaf security provided

under this Section to the estimated cost of the remaining work to

be performed. Settling Defendants shall submit a proposal for

such reduction to EPA, in accordance with the requirements of

this Section, and may reduce the amount of the securj-ty upon

approval by EPA. In the event of a dispute, SettJ-ing Defendants

may reduce the amount of the security in accordance with the

final administrative or judicial decision resolving the dispute.

48. Settling Defendants may change the form of financial
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assurance provided under this Section at any time, upon notice to

and approval by EPA, provided that the new form of assurance

meets the requirements of this Section. In the event of a

dispute, Settling Defendants may change the form of the financial-

assurance only in accordance with the final administrative or

judicial decision resolvJ-ng the dispute.

XIV. CERTÏFICATÏON OF COMPLETION

49. Compl-etion of the Bemedial Action

a. Vüithin 90 days after Settling Defendants concl-ude

that the Remedial Action has been fully performed and the

Performance Standards have been attained, Settling Defendants

sha11 schedule and conduct a pre-certification inspection to be

attended by Settling Defendants and EPA. If, after the pre-

certification inspection, Settling Defendants stil-l believe that

the Remedial Action has been fully performed and the Performance

Standards have been attained, they shall submit a written report

requesting certification to EPA for approval, with a copy to the

State, pursuant to Section XI (EPA Approval- of Plans and Other

Submissions) within 30 days of the inspection. In the report, a

registered professional engineer and Settling Defendants' Project

Coordinator shal-I state that the Remedial Acti-on has been

completed in fu11 satisfaction of the requirements of this

Consent Decree. The written report shal-l incl-ude as-built

drawings signed and stamped by a prof essional- engJ-neer. The
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report shall contain the following statement, signed by a

offícial of a SettJ-ing Defendant orresponsible corPorate

Settling Defendants' Project Coordinator:

"To the best of my knowledge, after thorough
investigation,Icertifythattheinformationcontained
inoraccompanyingthissubmissionistrue,accurate
andcomplete.Iamawarethattherearesignificant
penaltiesforsubmittingfalseinformation,including
the po""initity of fine and imprisonment for knowing

violations."

If,aftercompletionofthepre-certificationinspectionand

receiptandreviewofthewrittenreport,EPA,afterreasonable

opportunity for review and comment by the

the Remedial Action or any portion thereof

in accordance with this Consent Decree or

achieved, EPA wiIIStandards have not been

in writing of the activities that must

State, determines that

has not been comPleted

t.hat the Performance

not i fY Settling

be undertaken
Defendants

by Settl-ing Defendants pursuant to this Consent Decree to

completetheRemedialActionandachievethePerformance

Standards.Provided,however,thatEPAmayonJ-yrequireSettling

DefendantstoperformsuchactivitiespursuanttothisParagraph

to the extent that such activities are consistent with the " scope

oftheremedyselectedintheRoD,,'aSthattermisdefinedin

Paragraph14.b.EPAwi]-lsetforthinthenoticeaschedulefor

performanceofsuchactivitiesorrequireSettlingDefendantsto

submit a schedure to EpA for approval pursuant to section Xr (EPA

ApprovalofPlansandotherSubmissions).SettlingDefendants

46



shall perform all activities described in the notice in

accordance with the specifications and schedules establ-ished

pursuant to this Paragraph, subject to their right to invoke the

dispute resol-ution procedures set forth in Section XÏX (Dispute

Resolution) . Nothing in this Paragraph shal-1 be construed to

limit EpA, s authority to require performance of further response

actions as otherwise provided in this Consent Decree.

b. If EPA concludes, based on the initial or any

subsequent report requesting certification of completion and

after a reasonable opportunity for review and comment by the

state, that the Remedial- Action has been performed in accordance

with this Consent Decree and that the Performance Standards have

been achieved, EPA wil-I so certify in writing to Settling

theDefendants. This certification shall constitute

Certification of Completion of the Remedial Action for purposes

of this consent Decree, including, but not limited to, Section

xxI (covenants by Plaintiff) . certificatj-on of completion of the

Remedial Action shall- not affect settling Defendants' obligations

under this Consent Decree.

50. Completion of the Work

a. Vüithin 90 days after Settling Defendants conclude

that aII phases of the vüork, have been fully performed, Settling

Defendants shall schedule and conduct a pre-certification

inspection to be attended by Settling Defendants and EPA ' If '
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after the pre-certification inspection, Settling Defendants still

believe that the Work has been fully performed, Settling

Defendants shall submit a written report by a registered

professional engineer stating that the Work has been compJ-eted in

ful1 satisfactj,on of the requirements of this Consent Decree.

The report shall contain the following statement, signed by a

responsible corporate official of a Settling Defendant or

Settling Defendants' Project Coordinator:

"To the best of my knowledge, after thorough
investigation, I certify that the information contained
in or accompanying this submission is true, accurate
and complete. I am aware that there are significant
penalties for submitting false information, including
th. po"sibility of fine and imprisonment for knowing
violations."

If, after review of the writt.en report' EPA, after reasonable

opportunity for review and comment by the State, determines that

any portion of the ll{ork has not been completed in accordance with

this Consent Decree, EPA will notify Settting Defendants in

writing of the activities that must be undertaken by Settling

Defendants pursuant to this Consent Decree to complete the VÙork.

Provided, however, that EPA may only require SettJ-ing Defendants

to perform such activities pursuant to this Paragraph to the

extent that such activities are consistent with the " scope of the

remedy selected

14.b. EPA wiII

j-n the ROD'"

set forth in

as that term is defined in Paragraph

the notice a schedule for

performance of such acti-vities or require Settling Defendants to
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submit a schedule

Approval of Plans

shall perform all

accordance with the specifications and schedules established

therein, subject to their right to invoke the dispute resolution

procedures set forth in Section XIX (Dispute Resolution) '

Nothing in this Paragraph shaLl be construed to limit EPA's

authority to require performance of further response actions as

otherwise provided in this Consent Decree '

b

subsequent

De fendant s

comment bY

accordance

If EPA concludes, based on the initial- or any

a reasonabl-e oPPortunitY for

to EPA for approval pursuant to Section XI (EPA

and Other Submissions) . Settling Defendants

activities described in the notice in

request for Certification of Completion by Settling

review andand after

the State,

with this

performed in

so notify Settling
that the !Íork has been

Consent Decree, EPA will-

Defendants in writing.

XV. EMERGENCY RESPONSE

51. In the event of any action oI occurrence durj-ng the

performance of the work which causes or threatens a release of

Iiüaste Material- from the site that constitutes an emergency

situation or may present an immediate threat to publi'c heal'th or

welfare or the environment, Settling Defendants shall, subject to

paragraph 52, immediately take al-l appropriate action to prevent'

abate, or minimize such release or threat of release, and shall

immediately notify the EPA',s Project coordinator, oI¡ if the
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Project Coordinator is unavailable, EPA's Alternate Project

is available, Settling

Removal Action Branch,

Coordinator. If neither of these

Defendants shall notify the Chief

EPA Region I I , at ("'132) 321- 6 65I .

such acti-ons in consultation with

(Reimbursement of Response Costs) .

52. Nothing in the preceding

Decree shal,I be deemed to limit any

States (a) to take all appropriate

and the environment or to prevent,

an actual- or threatened release of

abate, respond to, or minimize

or in this Consent

of the United

protect human heal-th

Material- oD¡ ât, or from

actionr or seek an order

and the environment or to

an actual or threatened

persons

of the

Settling Defendants shall take

EPA's Project Coordinator or

other availabl-e authorized EPA officer and in accordance with all

applicabJ-e provisj-ons of the Health and Safety Plans, the

Contingency Plans, and any other applicable plans or documents

developed pursuant to the SOW. In the event that Settling

Defendants fail to take appropriate response action as required

by this Section, and EPA takes such action instead, Settling

Defendants shall reimburse EPA for all costs of the response

action not inconsistent with the NCP pursuant to Section XVI

Paragraph

authority

acti-on to

Vrlaste

the Site, or (b) to direct or order such

to protect human health

respond to, or minimize

Material

XXI (Covenants by

oil, ât, or from the Site, subject to

Pl-aintif f ) .

from the

prevent,

release

Section

Court,

abate,

of VÍaste
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XVI. RETMBURSEMENT OF RESPONSE COSTS

53. Within 30 days of the effective date of this Consent

Decree, Settling Defendants shal-1 pay to the EPA Hazardous

Substance Superfund I 
--- 

i. reimbursement of Past Response

Costs by Fedwire Electronic Funds Transfer ("EFT" or wire

transfer) to the U.S. Department of Justice account in accordance

with current electronic funds transfer procedures, referencing

U.S.A.O. fil-e

#024L,

made in

and DOJ

number 1-999V00190, EPA Region II and Site/Spill ID

case number 90-11-3-0656L/2- Payment shall be

accordance with instructions provided to Settling

the United Statesby the

Office

Financj-aI Litigation Unit ofDefendants

Attorney's

lodging of

Department

credited on

send notice

for the Eastern District of New York

the Consent Decree. Any payments received

of Justice aft.er 4:00 P.M. (Eastern Time)

Settling Defendants shall

following

by the

will be

the next business

that such PaYment

in Section XXVI

been made to the United States

in reimbursement of Past

day.

has

AS speci fied (Notices and Submissions) and to:

Ronald Gherardi, Chief
Financial Management Branch
U. S. Environmental Protection Agency
Region II
290 BroadwaY
New York, NY 10007-1866

54. a. As soon as reasonably practicable after the

effective date of this Consent Decree, the United States, on

behalf of Settling Federal Agencies,

Hazardous Substance SuPerfund $-

shaLl- pay to the EPA
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Response Costs.

53 above shall

Subparagraph.

The payment

also apply to

procedures set forth in ParagraPh

the payment (s) made under this

b. The United

reimburseAgencies, shall

for % of all

States, oñ behalf of Settling

the EPA Hazardous Substance

Federal

Superfund

with the

the

Future Response Costs, not inconsistent

Pl-an. EPA wil-1 periodicalJ-y sendNationaL ContingencY

Settling Federal Agencies billings indicating the amount of the

Future Response Costs and the amount required to be

biJ-Iings wil-l- be accompanied by a printout of cost

financial management system. As soon as reasonably

after the receipt of each such billing, the United

behal-f of the Settling Federal Agencies, shall make

the EPA Hazardous substance Superfund of the costs

paid. The

data in EPA's

practicable

Statesr ofl

payment to

that are the

forth in

to be made

Substances

subject of the billing. The payment procedures set

Paragraph 55 below shal-l- also apply to the payments

under this SubParagraPh.

c. If the payments to the EPA Hazardous

Superfund required by Subparagraphs a. and b. of this Paragraph

are not made as soon as reasonably practicable, the appropriate

EPA Regional Branch Chief may raise any issues relating to

payment to the appropriate DOJ Assistant Section Chief for the

Environmental Defense Section. In any event, if the payment

required by Subparagraph a. above is not made within 1'20 days

52



after the effective date of this Consent Decree t or if payment

required by subparagraph b. above is not made within I20 days

after receipt of a bill from EPA, EPA and DOJ have agreed to

resol-ve the issue within 30 days in accordance with a letter

agreement dated December 28, 1998 '

d'AssoonaSreasonablypracticableafterthe

effective date of this consent Decree, the united states' on

behal-f of the Settling Federal Agencies, shall pay to Settling

Defendants $ 
-- 

in reimbursement of settling Defendants'

future response costs, in the form of a check or checks made

payable to _--- and sent to _-- ' or by Electronic Funds

Transfer in accordance with instructions provided by settling

Defendants.

e. In the event that the payment required by Paragraph

54.a.isnotmadewithin30daysoftheeffectivedateofthis

ConsenL Decree, Interest on the unpaid balance shall accrue and

bepaid'conmencingontheeffectivedateofthisConsentDecree

andaccruingthroughthedateofthepayment.Intheeventthat

thepaymentrequiredbyParagraph54.b.isnotmadewithin30

daysofthedateofthegivenbill,Interestontheunpaid

balance shal-t accrue and be paid, commencing on the date of the

bill and accruing through the date of the payment '

f.ThePartiestothisConsentDecreerecognizeand

acknowledgetha'tthepaymentobJ-igationsofSettlingFedera]-
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Agencies under this Consent Decree can only be

appropriated funds legally available for such

paid from

purpose. Nothing

construed as ainterpreted

any Settling

in this Consent Decree shall be or

commitment or requirement that Federal Agency

obligate or pay funds in contravention of the Anti-Deficiency

Act, 31 U.S.C. S 134L, or any other applicable provision of law.

55. Settling Defendants shaIl reimburse the EPA Hazardous

Substance Superfund for _% of al-l- Future Response Costs not

inconsj-stent with the National Contingency Plan [This percentage

when added to the percentage in SuJrparagraph 54.b. must add to

100t1. The United States will- periodically send Settling

Defendants billings indicating the amount of the Future Response

Costs and the amount required to be paid. The billings will- be

accompanied by a printout of cost data in EPA's financial-

management system. Settling Defendants shall make all payments

within 30 days of the date of each bill requiring payment, except

as otherwise provided in Paragraph 56. Settling Defendants shall-

make alt payments via EFT to Mel.l-on Bank' Pittsburgh,

Pennsylvania. To make each such payment by EFT, Settling

Defendants shall provide the following information to their bank:

i. Amount of payment

ii. Title of Mell-on Bank account to receive the payment:EPA

iii. Account code for Mellon Bank account receiving the
payment: 9108544

iv. Mel-1on Bank ABA Routing Number: 043000261
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v Names of Settling Defendants

Case number: 90-11-3-O656L/2

Site/spil1 identifier: 0247.

this information, sett]ing Defendants shall- j-nstruct

to remit payment in the required amount vj-a EFT to

Mellon Bank. To ensure that SettJ-ing

is properly recorded, Settling Defendants

to the United States within one week of the

vl_.

V]-T.

Along with

their bank

EPA's account with

De fendant s' PaYment

shall send a letter

EFT, which references the date

the name of the Site, the case

Defendant's name and address.

Response Costs

United States

United States as provided in Section XXVI

Submissions), and to:

of the EFT,

number, and

Such letter

Ronald Gherardi, Chief
Financial Management Branch
U.S. Environmental- Protection Agency
Region II
290 BroadwaY
New York, NY 10007-1866

the payment amount'

each Settling

shal-l be sent to the

(Notices and

payment of any Future

determine that the

they allege

that are

56. SettJ-ing Defendants may contest

under ParagraPh 55 if theY

has made a mathematical error or if

that a cost item that is included represents costs

inconsistent with the NCP. Such objection shall- be made in

writing within

to the United

30 days of the date of the bill- and must be sent

States pursuant to Section XXVI (Notices and
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submissions) . Any such objection shal-l- specifically identify the

contested Future Response Costs and the basis for objection' In

the event of an objection, Settling Defendants shall within the

30 day period pay all uncontested Future Response costs to the

United States in the manner described in Paragraph 55 '

Simultaneously, Settling Defendants shall establish an interest-

bearing escrow account in a federally-insured bank duly chartered

in the state of New York and remit to that escrow account funds

equivalent to the amount of the contested Future Response costs '

settling Defendants shall send to the united states, âS provided

in Section XXVI (Notices and Submissions), a copy of the

correspondence that establishes and funds the escrow account'

including, but not limited to, information containing the

identity of the bank and bank account under which the escrow

account is established as well as a bank statement showing the

initial balance of the escrow account. simultaneously with

establishment of the escrow account, settling Defendants shall-

initiatetheDisputeReso]-utionproceduresinSectionXlX

(DisputeResolution).IftheUnitedStatesprevailsinthe

dispute, within 5 days of the resolution of the dispute' settling

Defendants shall pay the SumS due, with accrued interest (as

shownbyabankstatement,acopyofwhichshallbesubmitted

with the payment), to the united states in the manner described

in paragraph 55. If settling Defendants prevail concerning any
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aspect of

portion of

as sociated

Defendants shall- pay that

accrued interest (as shown by a

of which shall be submitted with the payment), to the United

States in the manner described in Paragraph 55; Settling

Defendants shal-1 be disbursed any bal-ance of the escroh¡ account.

The dispute resolutj-on procedures set forth in this Paragraph in

conjunctj-on with the procedures set forth in Section XIX (Dispute

Resolution) shall be the excl-usive mechanisms for resolving

disputes regarding Settling Defendants' obligation to reimburse

the United States for its Future Response Costs.

57. In the event that the payments required by Paragraph 53

are not made within 30 days of the effective date of this Consent

Decree or the payments required by Paragraph 55 are not made

within 30 days of the date of each bilt, Settling Defendants

shall pay Interest on the unpaid balance. The Interest to be

paid on Past Response Costs under this Paragraph shall begin to

accrue 30 days after the effective date of this Consent Decree.

The Interest on Future Response Costs shal-l begin to accrue on

the date of the bill. The Interest shal-I accrue through the date

the contested costs,

the costs for which

Settling

they did not

of Settling Defendants'

this Paragraph shal1 be

sanctions available to

payment. Payments

in addition to such

prevail, plus

bank statement, a copy

of Interest made under

other remedies or

Pl-aintiff by

Defendants' failure to make timely

virtue of Settling

payments under this Section.
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Settling Defendants shal-1 make all payments required by this

Paragraph in the manner described in Paragraph 55.

XVÏI. TNDEMNTFTCATION AND INSURANCE

58. a. The United states does not assume any liability by

entering into this agreement or by vj-rtue of any designation of

Settling Defendants as EPA's authorized representatives under

Section 104 (e) of CERCLA. Settling Defendants shall indemnify,

save and hold harmless the United States (with the exception of

Settling Federal Agencies) and its officials, agents, employees'

contractors, subcontractors t or representatives for or from any

and all claims or causes of action arising from, or on account

of, negligent or other wrongful acts or omissions of Settling

Defendants, their officers, directors, employees, agents'

contractors, subcontractors, and any persons acting on their

behalf or under their control, in carrying out activities

pursuant to this Consent Decree, incl-uding, but not limited to'

any claims arising from any designation of Settling Defendants as

EpA's authorized representatives under Section 104 (e) of CERCLA.

Further, Settling Defendants agree to reimburse the United States

(with the exception of Settling Federal Agencies) for aÌl- costs

it incurs (including, but not limited to, attorneys fees and

other expenses of litigation and settlement) arising from, oI on

account of, claims made against the United States based on

negligent or other wrongful acts or omissions of Settling
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Defendants, their officers, directors, employees' agents,

contractors, subcontractors, and any persons acting on their

behal-f or under their control, in carrying out activities

pursuant to

hel-d out as

of Settling

this consent Decree. The united states shall not be

any contract entered into

this Consent

a partY to

Defendants

Decree.

in carrying out

Neither Settling

activities

Defendants nor

of the United

by or on behalf

pursuant to

any such

contractor shall be considered an agent States

b. The united states shal1 give settling Defendants

notice of any claim for which the united states plans to seek

indemnification pursuant to Paragraph 58. a. , and shall consult

with settling Defendants prior to settling such claim'

59. Settling

States for damages

payments made or to

Defendants waive aIl claims against the united

or reimbursement or for set-off of any

be made to the United States, arising from or

on account of any contract, agreement, or alrangement between any

one or more of Settling Defendants and any person for performance

of work on or relating to the Site, including, but not l-imited

to, claj-ms on account of construction delays. In addition'

settJ-ing Defendants shall indemnify and hold harmfess the united

states with respect to any and all claims for damages or

reimbursement arísing from or on account of any contract'

agreement, or arrangement between any one or more of settling

Defendants and any person for performance of Work on or relating
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to the Site, incJ-uding, but not limited to, cl-aims on account of

construction delaYs.

60. No later than 15 days before commencing any on-sj-te

Work, Settling Defendants shall secure, and shall maintain until

the f irst anniversary of EPA's Certi-f ication of Completj-on of the

Remedial Action pursuant to Paragraph 49.b. of Section XIV

(Certification of Completion) comprehensive general liability

insurance with l-imits of at least two million dollars, combined

single limit, and automobil-e liability insurance with limits of

one mill-ion dollars, combined single limit, naming the United

States as an additional insured. fn addition, for the duration

of this Consent Decree, Settling Defendants shal-l- satj-sfy, or

shall ensure that their contractors or subcontractors satisfy'

alI appJ-icable l-aws and regulations regarding the provision of

worker'S compensation insurance for aIl- personS performing the

Vûork on behalf of Settling Defendants in furtherance of this

Consent Decree. Prior to conìmencement of the Vüork under this

Consent Decree, Settl-ing Defendants shall provide to EPA

of each insurancecertificates of such insurance and a copy

policy. Settling

copies of policies

Defendants

to

each year

date of this Consent Decree

sha1l resubmi-t such certificates and

on the anniversary of the effective

If Settling Defendants demonstrate

EPA that any contractor orby evidence satisfactorY

subcontractor maintains insurance equivalent to that described
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above'or.insurancecoveringtheSamerisksbutinalesser

amount,then,withrespecttothatcontractororsubcontractor,

Settling Defendants need provide only that portion of the

insurancedescribedabovewhichisnotmaintainedbythe

contractor or subcontractor '

XVIIT. FORCE MAJEURE

6l...Forcemajeure,''forpurposesofthisConsentDecree'

isdefinedasanyeventarisingfromcausesbeyondthecontrolof

SetttingDefendants,ofanyentitycontrolledbySettling

Defendants, or of settling Defendants' contractors' that delays

orpreventstheperformanceofanyobJ.igationunderthisConsent

DecreedespiteSettlingDefendants'besteffortstofulfillthe

obligation.TherequirementthatSettlingDefendantsexercise
..best efforts to fulfill the obligation" includes using best

effortstoanticipateanypotentialforcemajeureeventandbest

effortstoaddresstheeffectsofanypotentia]-forcemajeure

event (.1) as it is occurring and (2) following the potential

force majeure event, such that the delay is minimized to the

greatestextentpossible...ForceMajeure,,doesnotinclude

financialinabilitytocompletetheVlorkorafailuretoattain

the Perforrnance Standards '

62. If anY event occurs or has occurred that maY de1aY the

performance of any obligation under this

or not caused by a force majeure event'

Consent Decree, whether

Settling Defendants shal-l
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orall-y notify EPA's Project Coordinator ort

absence, EPA's Al-ternate Project Coordinator

both of EPA's designated representatives are

in his or her

orr in the event

unavailabl-e, the

Chief of

Response

Settling

deIay.

provide

for the

taken or

for implementation of

mitigate the delaY or

Defendants' rationale

majeure event if theY

any measures to be taken to prevent or

the effect of the delaY; Settling

for attributing such delay to a force

intend to assert such a cl-aim; and a

the New York Remediation Branch, Emergency and Remedial

48 hours of whenDivision, EPA Region

Defendants first knew

If, within

that the event might cause a

v{ithin 5 days thereafter, settling Defendants shall-

an explanation to EPA, in writing, describing the reasons

delay; the anticipated duration of the delay; al-1 actions

to be taken to prevent or minimize the delay; a schedule

statement as to whether, in the opinion of Settling Defendants'

such event may cause or contribute to an endangerment to public

heatth, welfare or the environment. settJ-ing Defendants shall

include with any notice al-l- avail-abl,e documentation supporting

their claim that the delay was attributable to a force majeure.

Faj-lure to comply with the above requirements shalI preclude

Settling Defendants from asserting any claim of force majeure for

that event for the period of time of such fail-ure to comply, and

for any additional delay caused by such faiLure. Settling

Defendants shall be deemed to know of any circumstance of which

62



Settling Defendants, any entity controll-ed by Settling

Defendants, or Settling Defendants' contractors knew or should

have known.

63. If EPA agrees that the delay or anticipated delay is

attributable to a force majeure event, the time for performance

of the obligations under this Consent Decree that are affected by

the force majeure event will be extended by EPA for such time as

is necessary to complete those obJ-igations. An extension of the

time for performance of the obligations affected by the force

majeure event shall not, of itself, extend the time for

performance of any other obligation. If EPA does not agree that

the delay or anticipated delay has been or wil-l- be caused by a

force majeure event, EPA wil] notify SettJ-ing Defendants in

writing of its decj-sion. If EPA agrees that the delay is

attributable to a force majeure event, EPA wiII notify Settling

Defendants in writing of the length of the extension, if âDY, for

performance of the obligations affected by the force majeure

event.

64. If Settting Defendants elect to invoke the dispute

resolution procedures set forth in Section XIX (Dispute

Resol-ution) r they shall do so no later than 15 days after receipt

of EPA's notice under the preceding Paragraph. In any such

proceeding, Settling Defendants shall have the burden of

demonstrating by a preponderance of the evidence that the delay
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or anticipated delay has been or will be caused by a force

majeure event, that the duration of the delay or the extension

sought was or will be warranted under the circumstances, that

best efforts were exercised to avoid and mitigate the effects of

the delay, and that SettJ-ing Defendants complied with the

requirements of Paragraphs 6l- and 62, above. If Settling

Defendants caïry this burden, the deJ-ay at issue shal-l be deemed

not to be a violation by Settling Defendants of the affected

obligation of this Consent Decree identified to EPA and the

Court.

XIX. DTSPUTE RESOLUTION

65. Unless otherwise expressly provided for in this Consent

Decree, the dispute resolution procedures of this Section shall

be the excl-usive mechanism to resolve disputes arising under or

with respect to this Consent Decree. However, the procedures set

forth in this Section shal-I not appfy to actj-ons by the United

States to enforce obligations of SettJ-ing Defendants that have

not been disputed in accordance with this Section.

66. Any dispute which arises under or with

Consent Decree shal-l- in the first instance be the

respect to this

subject of

dispute. The

20 days from

informal negotiations between the parties

period for informal negotiations shall not

the time the dispute arises, unless it i-s

agreement of the parties to the dispute.

to the

exceed

modified by written

The dispute shall be
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considered to have arisen when one party sends the other parties

a written Notice of DisPute -

6'7 . a. In the event that the parties cannot resolve a

dispute by informal- negotiations under the preceding Paragraph'

then the position advanced by EPA shalt be considered binding

unless, within 10 days after the conclusion of the informa1

negotiatíon perJ-od, Settling Defendants invoke the formaL dispute

resolution procedures of this Section by serving on the United

States a written Statement of Position on the matter in dispute,

including, but not limited to, any factual- data, analysis or

opinion supporting that position and any supporting documentation

relied upon by Settling Defendants. The Statement of Position

shall specify Settling Defendants' position as to whether formal

dispute resolution shoul-d proceed under Paragraph 68 or Paragraph

69.

b. vüithin 1,4 days after receipt of settling Defendants'

Statement of Position, EPA will- serve on Settling Defendants its

Statement of Position, including, but not l-imited to, any factual

data, analysis, or opinion supporting that position and aIl

supporting documentation rel-ied upon by EPA. EPA' s Statement of

position shall- include a statement as to whether formal- dispute

resolution should proceed under Paragraph 68 or 69. Within 74

days after

Defendants

receipt of EPA's Statement of Position, SettJ-ing

may submit a RePJ-Y.
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c. Tf there is disagreement between EPA and Settling

Defendants as to whether dispute resol-ution should proceed under

Paragraph 68 or 69, the parties to the dispute shall follow the

procedures set forth in the paragraph determined by EPA to be

applicable. However , lf Settling Defendants ul-timately appeal to

the Court to resofve the dispute, the Court shal-l- determine which

paragraph is applicable in accordance with the standards of

appJ-icability set forth in Paragraphs 68 and 69 '

68. Formal dispute resolution for disputes pertaining to

the selection or adequacy of any response action and al-l- other

disputes that are accorded revj-ew on the administrative record

under applicable principles of administrative law shal-l- be

conducted pursuant to the procedures set forth in this Paragraph.

For purposes of this Paragraph, the adequacy of any response

action includes, without Iimitation: (1) the adequacy or

appropriateness of pJ-ans, procedures to implement plans t oT any

other items requiring approval by EPA under this Consent Decree;

and (2) the adequacy of the performance of response actions taken

pursuant to this Consent Decree. Nothing in this Consent Decree

shall be construed to allow any dispute by Settling Defendants

regardj_ng the validity of the RoD's provisions or the

appropriateness of the remedy selected in the ROD'

a. An administrative record of the dispute shall- be

maintained by EPA and shaII contain all statements of position'
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including supporting documentation,

Section. Where appropriate, EPA may

The Director of the

submitted pursuant to this

all-ow submissi-on of

supplemental-

dispute.

b.

statements of positi-on by the parties to the

Division (*ERRD"), EPA Region II,

Emergency and Remedial Response

will- issue a final-

administrative decision resol-ving the dispute based on the

administrati-ve record described in Paragraph 68.a. This decision

shall be binding upon Settling Defendants, subject only to the

right to seek judicial revj-ew pursuant to Paragraph 68.c. and d.

c. Any administrative decisj-on made by EPA pursuant to

Paragraph 68.b. shal-l be reviewable by this Court, provided that

a motion for judiciaJ- review of the decision is fiJ-ed by Settling

Defendants with the Court and served on all Parties within 10

days of receipt of EPA's decision. The motion shal-I incl-ude a

description of the matter in dispute, the efforts made by the

parties to resol-ve it, the relief requested, and the schedule, if

âfly, within which the dispute must be resol-ved to ensure orderly

implementation of this Consent Decree. The United States may

file a response to Settling Defendants' motion.

d. In proceedings on any dispute governed by this

Paragraph, Settling Defendants shal-I have the burden of

demonstrating that the decision of the ERRD Director is arbitrary

and capricious or otherwise not in accordance with l-aw. Judicial
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review of EPA's decision shall be on the administrative record

compiled pursuant to Paragraph 68 . a.

69. Formal dispute resolution for disputes that neither

pertain to the seLection or adequacy of any response action nor

are otherwi-se accorded review on the administrative record under

applicable principJ-es of administrative law, shal-I be governed by

this Paragraph.

a. FoJ-J-owing receipt of Settling Defendants'

Statement of Position submitted pursuant to Paragraph 61, the

ERRD Director, EPA Region II, will issue a final- decj-sion

resolving the dispute. The ERRD Director's decision shal] be

binding on Settling Defendants unless, within 10 days of receipt

of the decision, Settling Defendants file with the Court and

serve on the parties a motion for judicial review of the decision

setting forth the matter in dispute, the efforts made by the

parties to resolve it, the rel-i-ef requested, and the schedule, if

âñy, within which the dispute must be resol-ved to ensure orderly

implementation of the Consent Decree. The United States may file

a response to Settling Defendants' motion.

b. Notwithstanding Paragraph L of Section I

(Background) of this Consent Decree, judicial review of any

dispute governed by this Paragraph shal1 be governed by

l-aw.applicable principles of
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70. The invocatj-on of formal- dispute resolution procedures

under this Section shall not extend, postpone' or affect in any

this Consentway any

Decree

provision of

Defendants do

Court agrees

the disputed

be stayed

Paragraph 1 9 .pending resolution of the

Notwithstanding the staY

accrue from the first day

dispute, âs provided

of payment, stipulated

of noncompliance with

Decree. In the event

obligation of Settling Defendants under

not directly in dispute, unless EPA or the

otherwise. Stipul.ated penalties with respect to

matter shal-1 continue to accrue, but payment shall

l_n

this Consent

not prevail on the disPuted issue,

assessed and paid as Provided

penalties shall

any applicable

that Settling

stipuJ-ated

in Section XX

(Stipulated Penal-ties) .

XX.

penalties shal-1 be

accordance with

Decree, the SOW,

all applicable

and any plans

-7I. Settling Defendants shal-l- be liable to the united

States for sti-pulated penalties in the amounts set forth in

paragraphs i2 and 13 for failure to compJ-y with the requirements

of this Consent Decree as specified below, unless excused under

section xvlII (Force Majeure) . "compliance" by settling

Defendants shalI include performance and compLetion of the

activities under this Consent Decree or any work plan or other

plan approved under this Consent Decree identified below in

STIPULATED PENALT]ES

requirements of law, this Consent

or other documents approved bY EPA
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pursuant to this Consent Decree and within the specified time

schedules established by and approved under this Consent Decree.

72. a. The foJ-lowing stipulated penalties shal1 accrue per

violation per day for any noncompliance with the requirements

identified in Subparagraph b of this Paragraph:

Penalty Per Violation Period of Noncompl-iance
Per Dav

following

$ 4,000 1st through 14th day

$ 8,000 15th through 30th day

$15,000 31st day and beyond

b. Subparagraph a. of this Paragraph appJ-ies to the

requirements:

(i) submission and, if necessary, revision and

resubmission of any plan, report t or other

deliverabl-e required by Section VI (Performance of

the Vüork by Settling Def endants ) or by the SOVI or

by any plan which is prepared pursuant to Section

VI or the SOVÍ and approved by EPA;

(ii¡ any deadline imposed by Section VI

(Performance of the Work by SettJ-ing Defendants)

or by the SOVI or by any plan which is prepared

pursuant to SectÍon VI or the SOVü and approved by

EPA;

(iij-) obligations imposed by Section XV

(Emergency Response);
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(iv) obligations

and fnstitutional

(v) implementation

accordance with the

imposed by Section IX (Access

Controls);

of the Remedial Action in

ROD, the approved Remedial-

and this Consent Decree;Design

(vi )

plans

of the

Reports, t.he SOW,

modification of the SOV{ or related work

pursuant to Paragraph 13, and implementation

work caIled for by such modifications in

accordance with the modified

(vii) performance of studies

and further response actions

VII, and

SOW or work plan;

and investigations

pursuant to Section

t1lJ. d.

violation per

identified in

Penalty
Per Dav

(viii) any other requirement of this Consent

Decree that applies to Settling Defendants and

that is not identified in Subparagraph 73.b.

The following stipulated penalties shal-l- accrue per

day for any noncompJ-iance with the requirements

Subparagraph b:

Per Violation Period of Noncompl-iance

$ 1,500

$ 3'0oo

$ 5'ooo

b. SubParagraPh a

following reguirements :

1st through 14th day

15th through 30th day

31st day and beyond

this Paragraph applies to theof
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(i) permitting split or duplicate samples

quality assurance, and other requirements pursuant

to Section VIII (Quality Assurance, Sampl-ing, and

Data Analysis);

(ii) designation of Settling Defendants' Project

Coordinator as required by Section XII (Project

Coordinators);

(iii) obligations imposed by Section XIII

(Assurance of AbiJ-ity to Complete lltork) ;

(iv) timely submission and, if necessary,

revision and resubmissj-on of the name, title and

qualificatlons of the proposed Supervising

Contractor pursuant to Section VI;

(v) certification of completion requirements set

forth in Section XfV, incl-uding both the

requj-rement to make the certification and the

requirement that the certification be truthful;

(vi) timely notification regarding any deJ-ay or

anticipated de1ay, consistent with Paragraph 62¡

(vii) indemnification and insurance requirements

set forth i-n Section XVII;

(viii) reporting requirements set forth i-n

Section X;

(ix) timely submission of written notification of
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any off-site shipment of Waste Material- from the

Site to an out-of-state waste management facility

pursuant to ParagraPh 15;

(x) submission of documents and other information

in accordance with Section XXIV' and

(xi) payments required by Section XVI

(Reimbursement of Response Costs) .

j 4. fn the event that EPA assumes performance of a portion

or all of the Work pursuant to Paragraph 87 of Section XXI

(Covenants by Plaintiff ), Settling Defendants shal-1 be l-iable for

a stipulated penalty in the amount of ç2,800,000.

15. All penalties shall begin to accrue on the day after

the complete performance is due or the day a violation occurs'

and shall continue to accrue through the final- day of the

correction of the noncompliance or completion of the activity.

However, stipulated penalties shaIl not accrue: (1) with respect

to a deficient submission under Section XI (EPA Approvaf of Plans

and Other Submissions) during the period, if ânY, beginning on

the 31st day after EPA's receipt of such submissj-on until the

date that EpA notifies Settling Defendants of any deficiency; (2)

with respect to a decision by the Director of the Emergency and

Remedial- Response Division, EPA Region II, under Paragraph 68.b.

or 69.a. of Section XIX (Dispute Resolution) , during the period,

if any, beginning on the 21-sL day after the date that Settling
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Defendants' rePIY to

until the date that

EPA's Statement of Position is received

the Director issues a finat decision

regarding such dispute ì or (3) with respect to judici-al review by

this court of any dispute under section XIX (Dispute Resolution) '

duringtheperiod,ifâflllbeginningonthe3lstdayafterthe

court, s receipt of the final submission regarding the dispute

until the date that the court issues a final decision regarding

suchdispute.Nothinghereinshallpreventthesimultaneous

accrualofseparatepenaltiesforseparateviotationsofthis

Consent Decree.

l6.FollowingEPA,sdeterminationthatsettlingDefendants

havefailedtocomplywitharequirementofthisConsentDecree'

EPAmaygiveSettlingDefendantswrittennotificationoftheSame

and describe the noncompliance. EpA may send settring Defendants

a written demand for the payment of the penalties. However'

penaltiesshallaccrueasprovidedintheprecedingParagraph

regardJ-essofwhetherEPAhasnotj-fiedSettlingDefendantsofa

violation -

Tl.Allpenal.tiesaccruingunderthisSectionshallbedue

andpayabletotheUnitedstateswithin30daysofthedateof

EPA, s demand for payment of the penalties, unless Settling

Defendants invoke the Dispute Resorution procedures under section

XIX (Dispute Resolution)' AtI payments to the United States
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under this section shal-l be made by EFT, consistent with

ParagraPh

78.

Settling

the llork

?o
I J.

ParagraPh 75

be paid unti1

the performance of

penalties shall continue to accrue as provided in

during anY disPute

the following:

If the disPute is

resolution Period, but need not

55 above.

The payment of Penalties shall not

Defendants' obligation to complete

required under this Consent Decree '

al-ter in any way

this Court and the

Settling Defendants

decision of EPA that

penalties determined

days of the agreement

b. If the

United States Prevails

shall paY all accrued

owed to EPA within 60

resolved bY agreement or bY a

is not appeal-ed to this Court, accrued

to be owing shall be paid to EPA within 15

or the date of EPA's decision or order'

a

dispute is

in whole

appealed to

or in Part,

penalties determined by the Court to be

days of receipt of the Court's decision or

order' except as provided in Subparagraph c bel-ow'

C.IftheDistrictCourt'sdecisionisappealedbyany

Party, SettJ-ing Defendants shall pay all accrued penalties

determinedbytheDistrj-ctCourttobeowingtotheUnitedStates

into an interest-bearing escrow account within 60 days of receipt

of the court,s decision or order. Penalties shall be paid into

this account as they continue to accrue, ât least evely 60 days '

wíthin 15 days of receipt of the final appellate court decision'
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the escrow agent shall pay the balance of the account to EPA or

to sett]-ing Defendants to the extent that they prevail.

80. a. If settling Defendants fail to pay stipulated

penalties when due, the United States may institute proceedings

to collect the penalties, âs weIl as Interest- settling

Defendants sha1l pay Interest on the unpaid balance, which shalI

begin to accrue on the date of demand made pursuant to Paragraph

'71 .

b. Nothing in this

prohibiting, altering, or

United States to seek any

by virtue of settling Defendants' violation of this Decree or of

the statutes and reguJ-ations upon which it is based, including,

but not limited to, penalties pursuant to Section L22 (L) of

CERCLA. Provided, however, that the United States shalI not seek

civil penalties pursuant to section 1'22 (I) of CERCLA for any

viol-ation for which a stipulated penalty is provided herein,

except in the case of a witlful violation of the consent Decree '

81. Notwj-thstanding any other provision of this section,

the United States mâY, in its unreviewabl-e discretion, waive any

portion of stipulated penalties that have accrued pursuant to

this Consent Decree.

76

Consent Decree shall be construed as

in any way limiting the ability of the

other remedies or sanctions available



XXT. COVENANTS BY PLAINTIFF

82. a. In consideration of the actions that will be

performed and the payments that wilt be made by settling

Defendants under the terms of the Consent Decree, and except as

specifically provided in Paragraphs 83, 84, and 86 of this

section, the united states covenants not to sue or to take

administrative action against Settling Defendants pursuant to

sections 106 and 107(a) of cERcLA relating to the site' Except

with respect to future l-iability, these covenants shall take

effectuponthereceiptbyEPAofthepaymentsrequiredby
paragraph 53 of Section XVI (Reimbursement of Response costs) '

with respect to future liability, these covenants shall take

effect upon certification of completion of Remedial- Action by EPA

pursuanttoParagraph4g.b.ofSectionXlV(Certificationof

completion) . These covenants are conditioned upon the

satisfactoryperformancebySettlingDefendantsoftheir

obligations under this consent Decree. These covenants extend

onlytoSettlingDefendantsanddonotextendtoanyother

person.

b.

Settling

In consideration of the PaYments

Federal Agencies under the terms

that will be made bY

of the Consent

in ParagraPhs 83, B4

to take administrative
and except as specificatly provided

of this Section, EPA covenants not

Decree,

and 86

action

7'7



against Settling Federal- Agencies pursuant to Sectj-ons 106 and

107(a) of CERCLA relating to the Site. Except with respect to

future liability, EPA's covenant shal-l- take ef fect upon the

receipt of the payments required by Subparagraph 54.a. and d. of

Section XVI (Reimbursement of Response Costs) . With respect to

future liability, EPA's covenant sha11 take effect upon

Certification of Completion of Remedial Action by EPA pursuant to

Paragraph 49.b of Section XIV (Certification of Completion).

EPA's covenant is conditioned upon the satisfactory performance

by Settling Federal Agencies of their obligations under this

Consent Decree. EPA's covenant extends only to Settling Federal

and does not extend to any other person.Agencies

83. f tñ'i l-ôr{ Ql:l-oct Pre- rli fì n¡li nn rêeêr\râf i nnqe

Notwithstanding any other provision of this Consent Decree, the

without

this acti-on

United States reserves, and this Consent Decree is

prejudice to, the right to institute proceedings in

or in a new action, or to j-ssue an administratj-ve order seeking

to compel Settling Defendants, and EPA reserves the right to

issue an administrative order seeking to compel Settling Federal

Agencies, (1) to perform further response actions relating to the

Sj-te or (2) to reimburse the United States for additional cosLs

of response íf, prior to Certification of Completion of the

Remedial Action:
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(i) conditions at the Site'

are discovered, or

(ii) information, PreviouslY

received, in whole or in

and these previously unknown conditions

previously unknown to EPA,

unknown to EPA, is

part,

or information together

Remedial-with any other relevant information indicates that the

Action is not protective of human health or the environment.

84. llni i. /-l Qfel-oqt Post-r: rj-i f i ¡al. ì on rêsêr\/ati ons -

United States

prejudice to'

reserves,

the right

Notwithstanding any other provision of this consent

and this Consent Decree is

Decree, the

without

this action

previously unknown to EPA,

unknown to EPA, is

part,

or this information

indicate that the

to institute proceedings in

or in a new action, or to issue an administrative order seeking

to compel Settling Defendants, and EPA reselves the right to

issue an administrative order seeking to compel Settling Federal

Agencies, (1) to perform further response actions relating to the

Site or (2) to reimburse the United States for additional costs

of response if, subsequent to Certification of Completion of the

Remedial Acti-on:

(i)

(ii )

conditions at the Site,

are discovered, or

information, PreviouslY

received, in whole or in

and these previously unknown conditions

together with other relevant information
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Remedial Action is not protective of human health or the

environment.

85. For purposes of Paragraph 83, the

conditions known to EPA shall include only

information and the

that information and

ROD was signed

Site and the

Decision. For

those conditions known to EPA as of the date the

and set forth in the Record of Decision for the

administrative record supporting the Record of

purposes

known to

of Paragraph 84, the information and the conditions

EPA shatl incl-ude only that information and those

conditions known to EPA as of the date of Certification of

Completion of

Decision, the

the Remedial Action and set forth in the Record of

administratj-ve record supporting the Record of

Decision, the post-ROD administrative record, or in any

to the requirements of this

of Completion of the

information received bY

Consent Decree Prior to

Remedial Action.

EPA pursuant

Certification

86. Gener I reservations of riqht€- The covenants set

forth above do not pertain to any matters other than those

expre s s1y

and this

specified in Paragraph 82. The United States reserves,

Consent Decree is without prejudice

against Settling Defendants, and EPA and the

resources trustees reserve, and this Consent

to, all

federal

Decree

rights

natural

is without

prejudice to, al-l rights against Settling Federal Agencies, with
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respect to al-l-

following:

other matters, including but not limited to' the

failure by SettJ-ing Defendants(1) claims based on a

or Settling Federal Agencies

Consent Decree;

(2) IiabilitY arising

to meet a requirement of this

from the Past, Present, or

threat of release of V{astefuture disPosaI, release,

Materials outside of the

or

(3) J-iability for future disposal of waste Material at

the Site, other than as provided in the RoD, the Vüorkr oI

otherwise ordered bY EPA;

(4)Iiabilityfordamagesforinjuryto,destruction

loss of natural resources' and for the costs of any

assessments;resource damage

of, or

natural

(5 ) criminal-

( 6) liabilitY

which occur during

Action;

(7 ) liabiJ-itY, Prior

Completion of the Remedial

response actions that EPA

achieve Performance

required Pursuant to

SOW or Related Vüork

Site;

1 iabi 1 ity;

for violations of federal or state law

or after implementation of the Remedial

to Certification of

Action, for additional

determines are necessary to

cannot beStandards, but that

Paragraph 1-3 (Modification of the

Pl-ans ) ; and
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(8) liability for the performance of all remaining

requirements of the RD Order.

87.

Settling

the l{ork,

üIork Takeover

Defendants have

are seriousl-y

the !{ork,

In the event EPA determines that

ceased implementation of any portion of

or repeatedly deficient or late in their

or are implementing the Work in a mannerperformance of

which may cause an endangerment to human health or the

environment, EPA may assume the performance of all or any

portions of the Work as EPA determines necessary. Settling

Defendants may invoke the procedures set forth in Section XIX

(Dispute Resolution), Paragraph 68, to dispute EPA's

determination that takeover of the Vùork is warranted under this

Paragraph. Costs incurred by the United States in performing the

Work pursuant to this Paragraph shall be considered Future

Response Costs that Settling Defendants shall pay pursuant to

Section XVI (Reimbursement of Response Costs) .

88. Notwithstanding any other provision of this Consent

Decree, the United States retains al-l- authority and reserves al-l-

rights to take any and all response actions authorized by law.

XXII. CÔVRNANTS RY SETTLTNG DEFENDANTS AND SETTLÏNG FEDERAL

AGENCIES

Covenant Not to Sue bv Settl-inq Defendants.89. a

to the reservations in Paragraph 90, Settling Defendants

covenant not to sue and agree not to assert any cl-aims or

B2

Subj ect

hereby

causes



of action against the United States

this Consent Decree, including, but

with respect. to the Site or

not limited to:

or indirect claim for reimbursement1-. any direct

from the Hazardous Substance

the Internal Revenue Code, 26

Sections 106 (b) (2) , L0'1 , IIL,

(established pursuant to

9507) through CERCLA

or any other provision of

Internal Revenue Code, 26

106 (bl Q) , r07 , 111, 1-L2,

Superfund

u.s.c. s

rr2,113

1aw,'

2. any claims against the United States,

including any department, agency or instrumentality of the United

States under CERCLA Sections 107 or 113 rel-ated to the Site; or

3. any claims arising out of response activities

at the Site, including claims based on EPA's selection of

response actions, oversight of response activities or approval of

plans for such activities, or implementation of any institutional

controfs.

b Co ant bv Set-t-l ino Federal Aoencies. Settlingve11

to assert any direct orFederal Agencies herebY agree not

indirect cl-aim for reimbursement

Superfund (establ-ished pursuant to the

U.S.C. S 950?) through CERCLA Sections

113 or any other provision of law wj-th

this Consent Decree. This covenant

reimbursement from the Superfund of

Federal Agency in the performance of

from the Hazardous Substance

respect to the

does not preclude

costs incurred by

its duties (other

Site or

demands for

a Settl-ing

than
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pursuant to this Consent Decree) as lead or support agency under

the NCP.

90. Settling Defendants reserve, and this Consent Decree is

without prejudice to:

(a) claims against the United States, subject to the

provisions of Chapter L7L of Title 28 of the United States Code,

for money damages for injury or loss of property or personal

injury or death caused by the negligent or wrongfu.l- act oI

omission of any employee of the United States while acting within

the scope of his office or employment under circumstances where

the United States, if a private person, would be liable to the

cl-aimant in accordance with the law of the place where the act or

omission occurred. However, any such claim shall- not include a

cl-aim for any damages caused, in whole or in part, by the act or

omission of any person, including any contractor, who is not a

federat employee as that term is defined in 28 U.S.C. S 26'7L; nor

shall- any such claim include a claim based on EPA's sel-ection of

response actions' or the oversight

or activities.Defendants' Plans

claims which are brought pursuant

waiver ofCERCLA and for which the

a statute other than CERCLA; and

(b) contribution claims against Settling

the event any claim is asserted by the United

or approval- of Settling

The foregoing applies onlY to

to any statute other than

sovereign immunity is found in

Federal Agencies in

States against
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Settling Defendants under the authority of oI under Paragraphs

83, 84, 86(2) - (4) or 86 (?) and (8) of Section XXII (Covenants by

Pl-aintiff )' but

transactions, o1

only to the same extent and for the same matters'

occurrences as are raised in the claim of the

United States against Settling Defendants.

91. Nothing in this consent Decree shall be deemed to

constitute preauthorization of a claim within the meaning of

Section 111 of CERCLA' 42 U.S.C. S 96tLt or 40 C.F.R.

s 300.700 (d) .

92. Settling Defendants agree not to assert any claims and

to waive all claims or causes of action that they may have for

al-1 matters relating to the Site, including for contribution,

against any person where the person's liability to Settling

Defendants with respect to the Site is based soJ-ely on having

arranged for disposal or treatment, or for transport for dì-sposal

or treatment, of hazardous substances at the Site, oI having

accepted for transport for disposal or treatment of hazardous

substances at the Site, if

(a) any materials contributed by such pelson to the site

constituting Municipal Solid Vtaste ("MSVü") or Municipal Sewage

Sludge ("MSS" ) did not exceed 0.22 of the total volume of waste

at the Site; and

(b) any materials contributed by such pelson to the Site

containing hazardous substances, but not constituting MSW or MSS'
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did not exceed the greater

v,raste at the Site, QT (ii)

pounds of solid materials.

This waiver shall not aPPIY

against any Person meeting the

determined that the materials

cl-aim or

of (i) 0.002% of the total- volume of

1-10 gal-lons of liquid materials or 200

to any claim or cause of action

above criteria if EPA has

contributed to the Site

person contributed or couLd contribute significantly

of response at the site. This waiver also sha]l not

respect to

Defendant may have against any Person

callse of action relating to

by such

to the costs

apply with

any defense, claim, or cause of action that a Settling

if such person asserts a

the Site against such

Settling Defendant.

XXII Ï . EFFECT OF SETTL MENT; CO NTRTBUTI ON PROTECTION

93.ExceptasprovidedinParagraphg2,nothinginthis

consent Decree shall be construed to create any rights in, or

grant any cause of action to, any person not a Party to this

consent Decree. The preceding sentence shall not be construed to

waiveornu]-]-ifyanyrightsthatanypersonnotasignatoryto

this consent Decree may have under applicable law' Except as

provided in Paragraph 92, each of the Parties expressly reserves

any and all rights (including, but not limited to, any right to

contribution)rdefensesrclaims,demands'andcausesofaction

whicheachPartymayhavewithrespecttoanymatter'
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transaction, or occurrence relating in any way to the Site

against any person not

94. The Parties

a Party hereto.

agree, and by entering this Consent Decree

this Court finds, that Settling Defendants and Settling Federal

Agencies are entitledr âs of the effective date of this Consent

Decree, to protection from contribution actions or claims as

provided by GERCLA section 113(f) (2), 42 U.S.C. S 9613 (f) (2), for

matters addressed in this Consent Decree. For purposes of the

preceding sentence, the "matters addressed" in this Consent

Decree are recovery of Past Response Costs and Future Response

Costs as defined herein and performance of and payment for the

Work to be performed pursuant to this Consent Decree.

95. Settting Defendants agree that with respect to any suit

or claim for contribution brought by them for matters related to

this Consent Decree they wilÌ notify the United States in writing

no later than 60 days prior to the initiation of such suit or

claim.

96. Settling Defendants al-so agree that with respect to any

suit or claim for contribution brought against them for matters

related to this Consent Decree they will- notify in writing the

United States within 10 days of service of the complaJ-nt on them.

In addition, Settling Defendants shall notify the United States

within 10 days of service or receipt of any Motion for Summary
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Judgment and within 10 days of receipt of any order from a court

setting a case for trial.

91. In any subsequent administrative or judícial proceeding

initiated by the united states for injunctive relief, recovery of

response costs ¡ oT other appropriate relief relating to the Site,

Settting Defendants shal1 not assert, and may not maintain, âDY

defense or claim based upon the principles of waiver, res

judicata, collateral estoppel, issue preclusion' claim-splitting'

or other defenses based upon any contention that the claims

raised by the united states in the subsequent proceeding i^tere or

should have been brought in the instant case; provided, however,

that nothing in this Paragraph affects the enforceability of the

covenants set forth in Section XXI (Covenants by Plaintiff) '

XXIV. ACCESS TO INFORMATÏON

98. Settling Defendants shall provide to EPA, upon request,

copies of all- documents and information within their possession

or control or that of their contractors or agents relating to

activities at the Site or to the implementation of this Consent

Decree, including, but not limited to, sampling, analysis, chain

of custofly records, manifests, trucking logs, receipts, reports'

samp]-e traffic routing, correspondence t oT other documents or

information related to the vüork. Settling Defendants shall al-so

make available to EPA, for purposes of investigation, information

gathering, or testimony, settling Defendants' employees, agents'
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or representatives with knowledge of relevant facts concerning

the performance of the VÍork.

gg. a. Settling Defendants may assert business

confidentiality claims covering part or all of the documents or

information submitted to Plaintiff under this Consent Decree to

the extent permitted by and in accordance with Section 104(e) (7)

of CERCLA, 42 U.S.C. S 9604 (e) (7), and 40 C.F.R. s 2.203 (b) .

Documents or information determined to be confidential by EPA

will- be afforded the protection specified in 40 C.F.R. Part 2,

Subpart B. If no claim of confidentiality accompanies documents

or information when they are submitted to EPA, or if EPA has

notified Settling Defendants that the documents or information

are not confidential under the standards of Sectj-on 104(e) (7) of

CERCLA, the public may be given access to such documents oI

information without further notice to Settling Defendants '

b. Settling Defendants may assert that certaj-n documents,

records and other information are privileged under the attorney-

client privilege or any other privilege recognized by federal

l-aw. If Settling Defendants assert such a privilege in l-ieu of

providing documents, they shaIl provide the Plaintiff with the

following: (1) the title of the document, recordt oT

information; (2) the date of the document, record, or

information; (3) the name and title of the author of the

document, recordt oT information; (4) the name and title of each
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addressee and recipient; (5) a description of the contents of the

document, record, or information; and (6) the privilege asserted

by Settling Defendants. However, Do documents, reports or other

information created or generated pursuant to the requirements of

the Consent Decree shalJ- be withhel-d on the grounds that they are

privileged.

100. No cl-aim of confidentiality shall be made with respect

to any data, incJ-uding, but not limited to, all sampling,

analytical, monitoring, hydrogeologic, scientific, chemical, or

engineering data, or any other documents or information

evidencing conditions at or around the Site.

XXV. RETENTION OF RECORDS

101. Until- 10 years after Settling Defendants' receipt of

EPA's notification pursuant to Paragraph 50.b. of Section XIV

(Completion of the Work), each SettJ-ing Defendant shal1 preserve

and retain a1I records and documents now in its possession or

control- or which come into its possession or control that rel-ate

in any manner to the performance of the Work or l-iability of any

person for response actions conducted and to be conducted at the

Site, regardless of any corporate retention policy to the

contrary. Until 10 years after Settling Defendants' receipt of

EPA's notification pursuant to Paragraph 50.b. of Section XIV

(Completion of the Vüork) , Settling Defendants sha11 al-so instruct

their contractors and agents to preserve al-l documents, records,

90



and information of whatever kind, nature or description reJ-ating

to the performance of the Vüork.

I02. At the conclusion of this document retention period,

Settling Defendants shal-l notify the United States at least 90

days prior to the destruction of any such records or documents,

and, upon request by the United States, Settling Defendants shall

de.l-iver any such records or documents to EPA. Settling

Defendants may assert that certain documents, records and other

information are priviJ-eged under the attorney-cl-ient privilege or

any other privilege recognized by federal l-aw. If Settling

Defendants assert such a privilege, they shal-l- provide the

Pl-aintiff with the following: (1) the title of the document,

record, or information; (2) the date of the document, record, or

information; (3) the name and títle of the author of the

document, record, or information; (4) the name and title of each

addressee and recipient; (5) a description of the subject of the

document, record, or information; and (6) the privilege asserted

by Settling Defendants. However, ño documents, reports or other

information created or generated pursuant to the requirements of

the Consent Decree shall be withheld on the grounds that they are

privileged.

103. a Each Settling Defendant

individually that,

thorough inquiry,

to the best of its

it has not altered,

hereby certifies

knowledge and beJ-ief , after

mutiJ-ated, discarded,

9t



destroyed or otherwise disposed of any records, documents or

other information relating to its potential liability regarding

the Site since notification of potential- Iiability by the United

States or the

the Site and

requests for

CERCLA, 42 U.

State or the filing of suit against it regarding

that it has fully complied with any and aI1 EPA

information pursuant to section 104(e) and I22(e) of

S.C. SS 9604(e) and

b. The United States

Federal AgencY (1) is subject to

retention laws, regulations, and

that it has fullY comPlied with

informatj-on pursuant to Sections

U.S.C. SS 9604 (e) and 9622(e) '

9622 (e) .

acknowledges that each Settling

all applicable Federal- record

policies, and (2) has certified

any and all EPA requests for

104 (e) and t22(e\ of CERCLA' 42

XXVT. NOTTCES AND SUBMISSIONS

104. Vühenever, under the terms of this Consent

written notice is required to be given or a report or

Decree,

other

document is required to be sent by one

be directed to the inciividual-s at the

Party to another, it shall

addresses specified below,

unless those individual-s or their SuccesSorS give notice of a

change to the other Parties in writing. All notices and

submissions shall be considered effective upon receipt, unless

otherwise provided herein. vÍritten notice as specified herein

shal-l constitute complete satisfaction of any written notice

requirement of the Consent Decree with respect to the United
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States, EPA, Settlinq Federal Agencies, and Settling Defendants'

respectively.

As to the l]nit ccl Stat-es or EPA:

3 copies:

One copy

plans and

following

Chief, New York Remediation Branch
Emergency and Remedial Response Division
U. S. Environmental- Protection Agency, Region
290 Broadway' 2Oth Floor
New York, NY 10007-1866
Attention: Li Tungsten Site Remedial Project

of all required written communications other

technical reports shal-I also be senl to each

individuals:

II

Manager

than work

of the

Chief, New York/Caribbean Superfund Branch
Office of Regional Counsel-
U.S. Environmental Protection Agency, Region II
290 Broadway' 17th Floor
New York, NY 10007-1866
Attentj-on: Li Tungsten Site Attorney

Chief, Environmental- Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 16:.7
Ben Franklin Station
Washì-ngton, D.C. 20044
Re: DoJ # 90-l-1-3-06561'/2

Chief, Environmental- Defense Section
United States Department of Just.ice
Environment and Natural Resources Division
P.O. Box 23986
Washington D.C. 20026-3986

Re: DJ #

As to the State:

Vühen submitting to EPA any written communication required

hereunder, Settling Defendants shall simul-taneously submit two
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copies of that communication (unl-ess the given document is a plan

which case six copies shal-l be submitted) to:or report, in

Director, Division of Envj-ronmental Remediation
New York State Department of Environmental Conservation
Room 222
50 VÍol-f Road
Albany, NY 12233-7010

Attention: Li Tungsten Site Project Manager

q l-n Se.|- t 'ì i no Def endants:

may be necessary or aPProPriate

or modification of this Consent

IName ]
Settling Defendants' Project Coordj-nator
lAddress l

XXVII. EFFECTIVE DATE

105. The effective date of this Consent Decree shall be the

date upon which this Consent Decree is entered by the Court'

except as otherwise provided herein.

XXVIII. RETENTION OF JURISDICTTON

106. This Court retains jurisdiction over both the subject

matter of this Consent Decree and Settling Defendants for the

duration of the performance of the terms and provisions of this

Consent Decree for the purpose of enabling any of the Parties to

the court at any time for such further order, direction,apply to

and relief as

construction

effectuate

disputes in

hereof.

for the

Decree, or to

or enforce compliance with its terms, oT to resolve

accordance with Section XIX (Dispute Resolution)
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XXÏX. APPENDÏCES

107. The following appendices are attached to and

incorporated into this Consent Decree:

"Appendix N' is the description and/or map of the'Site.

"Appendix B' is the ROD.

"Appendix C' is the complete list of Settling Defendants.

"Appendix D" is the complete l-ist of Settling Federal

Agencies.

"Appendix E" is the SOVü.

XXX. COMMUNITY RELATTONS

108. Settling Defendants shall propose to EPA their

participatj-on in the community relations plan to be deveJ-oped by

EPA. EPA wiIl determine the appropriate rol-e for Settling

Defendants under the Pl-an. Settling Defendants shaÌl- also

cooperate with EPA in providing information regarding the Work to

the public. As requested by EPA, Settling Defendants shall-

participate in the preparation of such information for

dissemination to the public and in public meetings which may be

held or sponsored by EPA to explain activities at or relating to

the Site.

XXXI. MODIFICATION

109. Schedules specified in this Consent Decree for

completion of the Work may be modified by agreement of EPA and

Settling Defendants. All such modifications shalI be made in
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hrriting.

110. Except as provided in Paragraph 13 ("Modification of

the SOW or related V[ork PÌans" ) , no material modifications shall

be made to the SOVü without written notification to and written

approval of the united states, settling Defendants, and the

Court. Prior to providing its approval to any modifi-cation, the

United States wil-l provide the State with a reasonable

opportunity to review and comment on the proposed modification.

Modifications to the SOW that do not materially alter that

document may be made by written agreement between EPA (after

providing the State with a reasonable opportunity t'o review and

comment on the proposed modification) and Settling Defendants.

111. Nothing in this consent Decree shall be deemed to

alter the court, s power to enforce, supervise, or approve

modifications to this Consent Decree '

XXXTI. LODGTNG AND OPPORTUNTTY FOR PUBL]C COMMENT

t1z. This Consent Decree shall be l-odged with the Court for

a period of

comment in

not less than thirty (30) days for public notice and

s 9622 (d) (2),

the right to

regarding the

which indicate

accordance with Section

and 28 C.F.R. S 50.7-

withdraw or withhold its consent if

consent Decree discl0se facts or considerations

that the Consent Decree is inappropriate,

L22 (d) (2 ) of

The United

CERCLA, 42 U.S.C

States reserves

the comments

i-mproper, oI inadequate. Settling Defendants consent to the
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entry of this consent Decree without further notice.

113. If for any

this Consent Decree in

reason the Court should dec.l-ine to approve

the form presented, this agreement is

the terms of theandvoidable at the sol-e

agreement maY not be

the Parties.

discretion of any PartY

used as evidence in any litigation between

XXXTII. SIGNATORIES/SERVICE

LLA. Each undersigned representative of a settling

Defendant to this Consent Decree and the Assistant Attorney

Generaj- for Environment and Natural Resources of the Department

of Justice certi-fies that he or she is fully authorized to enter

into the Lerms and conditions of this Consent Decree and to

execute and J-ega]ly bind such Party to this document.

1l-5. Each settling Defendant hereby agrees not to oppose

entry of this Consent Decree by this Court or to challenge any

provision of this consent Decree unless the united states has

notified Settling Defendants in writing that it no longer

supports entry of the Consent Decree '

116. Each Settling Defendant shall identify, oñ the

at.tached signature page, the name, address and telephone number

of an agent who is authorized to accept service of process by

mail on behal-f of that Party with respect to all matters arising

under or relating to this Consent Decree. SettJ-ing Defendants

hereby agree to accept service in that manner and to waive the
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formal service requirements

Rul-es of Civil Procedure and

Court, including, but not

SO ORDERED THÏS

set forth in Rule 4 of the Federal

any appÌicabl-e local rules of this

Iimited to, service of a sunrmons.

DAY OF 20_.

United States District Judge

98



THE UNDERSTGNED PARTIES ENIEr iNtO this CONSCNT DECTCC iN thc

matter of United States v relating

to the Li Tungsten SuPerfund Site.

FOR THE UNTTED STATES OF AMERICA

Date:
LOIS J. SCHIFFER
Assistant AttorneY General
Envi-ronment and Natura] Resources

Division
U. S. Department of Justice
VJashington, D.C. 20530

PETER KAUTSKY
Triai- Attorney
Environmental Enforcement Sectíon
Environment and Natural Resources

Division
U.S. Department of Justice
Vf ashington, D. C. 2 0530

Date:
EILEEN MCDONOUGH

Environmental- Defense
Environment & Natural

Divi s ion
U. S. Department of Justice
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 5r4-3L26

LORETTA LYNCH
United States AttorneY
Eastern District of New York
One Pierrepont Plaza, l-4th Floor,
Brooklyn, New York I1,20L
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By:
LINDA M. MARÏNO
Assistant United States AttorneY

JEANNE M. FOX
Regional Administrator, Region II
U.S. Environmental- Protection

Agency
290 Broadway
New York, NY 10007-1866
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THE UNDERSTGNED PARTY ENIETS iNtO this CONSCNT DECTCC iN thc
matter of United States v. , relating
to the Li Tungsten SuPerfund Site.

FOR COMPANY, INC.

Date:
fName P]-ease TYPeI
lTitle Please TYPeI
IAddress P]-ease TYPeI

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name:
IP]-ease Typel

Title:

Address:

Tel. Number:
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