NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
STATE SUPERFUND PROGRAM.
ECL §27-1 301 el seq.

In the Matter a Remedial Pragram for ORDER ON CONSENT- AND
) ADMINISTRATIVE SETTLEMENT
| | Index No, CO 1-20250305-40
DEC Site Name: Classic Cleaners Site
DEC Site No.: 130256

Site Address: 233 West Merrick Road, Valley Streani, Nassau County
Hereinafter reférred to as "Site™

by: VALLEY STREAM REGENCY, LLC
a Delaware limited liability company

RESPONDENT

Hereinafter referred to as "Respondent”

1. A, The New York State Department of Environmental Conservation’
(“Deparlment“) is rasponsible for inactive hazardous waste disposal site remedial
programs pursuant to Article 27, Title 13 of the Environmental Conservation Law
("ECL") and Part 375 of Title 6 of the Official Compilation of Codes, Rules and
Regulations ("6 NYCRR"} and may issug orders consistent with the authority granted fo

. the Commissioner by such sfatute.

B. The Department is responsible for-carrying-out the policy of the: State of
New York to.conserve, improve and protect its natural resources and environment and
control water, land, and air pollution consistent with t_he aUthority granted o the
Department and the Commissionar by Ariicle 1, Title 3 of the ECL.

C. This Order is issued pursuant to ihe Department's authority under, inter alia,

ECL Article 27, Tifle 13 and ECL 3-0301, and resolves Respondant's liabiiity to the
State as:provided at & NYCRR 375-1 5(!:1)(5) . ‘

2. The Site is not currently listed in the Registry of nactive Hazardous Waste

Dispasal Sites In-New York State, and is instead identified as a “P" or potential site with
a Slte Number of 130256

3. . Respondent consents to the issuance of this Order without (i} an admission-or
fmdlng of hablllly, fault, wrongdoing, or violation of any law, regulation, permit, order,
requirement, or standard of care of any kind whatsoever, (i} an acknowledgment that
there has been a release or threatened release of hazardous waste at or from the Site;




and/or (iii) an acknowledgment that a release or threatened release of hazardous waste
at or from the Site constitutes a significant threat to the public health or environment.

4, Respondent and the Department agree that the primary goals of this Order are to
appropriately characterize the contamination at the Site and provide a mechanism for
Respondent to implement any necessary interim remedial measures and associated
site management.

5. Solely with regard to the matters set forth below, Respondent hereby waives any
right to a hearing as may be provided by law, consents to the issuance and entry of this
Order, and agrees to be bound by its terms. Respondent consents to and agrees not to
contest the authority or jurisdiction of the Department to issue or enforce this Order, and
agrees not to contest the validity of this Order or its terms or the validity of data
submitted to the Department by Respondent pursuant to this Order.

NOW, having considered this matter and being duly advised, IT IS ORDERED
THAT:

1 Real Property

The Site subject to this Order has been assigned number 130256, consists of
approximately 0.16 acres, and is as follows:

Subject Property Description (A Map of the Site is attached as Exhibit "A")

located in the southwest portion of
Tax Map/Parcel No.: Section 37, Block S, Lot 848C
233 West Merrick Road, Valley Stream, Nassau County
Owner: Valley Stream Regency, LLC

Al Initial Work Plan

A Site Characterization Work Plan OR IRM Work Plan shall be submitted to the
Department by the Respondent within thirty (30) days after the effective date of this
Order.

1, Payment of State Costs

Invoices shall be sent to Respondent at the following address:

Valley Stream Regency, LLC

c/o Regency Centers Corporation
One Independent Drive, Suite 114
Jacksonville, FL 32202

Attn: Eric Silvers
EricSilvers@regencycenters.com



In addition to the requirement to pay future State Costs as set forth in Appendix
"A" within forty-five (45) Days after the effective date of this Consent Order,
Respondent shall pay to the Department the sum set forth on Exhibit "C", which shall
represent reimbursement for past State Costs incurred prior to the effective date of this
Consent Order. Respondent acknowledges that all past State Costs are not itemized
on the cost summary and that additional charges may be billed at a later date for State
Costs incurred prior to the effective date of this Consent Order.

V. Communications

A. All written communications required by this Consent Order shall be
transmitted by United States Postal Service, by private courier service, by hand
delivery, or by electronic mail.

1. Communication from Respondent shall be sent to:

Chris George
DEC Project Manager (1 hard copy (unbound for work plans) & 1

electronic copy)
New York State Department of Environmental Conservation

Division of Environmental Remediation
625 Broadway, Albany, N.Y. 12233
chris.george@dec.ny.gov

Christine Vooris (electronic copy only)

New York State Department of Health

Bureau of Environmental Exposure Investigation
Empire State Plaza

Corning Tower Room 1787

Albany, N.Y. 12237

christine .vooris@health.ny.gov

Leia Schmidt

DEC Project Attorney

New York State Department of Environmental Conservation
Office of General Counsel

625 Broadway, Albany, NY 12233
Leia.schmidt@dec.ny.gov

2. Communication from the Department to Respondent shall be sent to:

Valley Stream Regency, LLC

c/o Regency Centers Corporation
One Independent Drive, Suite 114
Jacksonville, FL 32202



Attn: Eric Silvers
EricSilvers@regencycenters.com

B. The Department and Respondent reserve the right to designate additional
or different addressees for communication on written notice to the other. Additionally,
the Department reserves the right to request that the Respondent provide more than
one paper copy of any work plan or report.

C. Each party shall notify the other within ninety (90) days after any change in
the addresses listed in this paragraph or in Paragraph .

V. Certificate of Completion/No Further Action/Satisfactory Completion

Upon the Department's issuance of a Certificate of Completion as provided at 6
NYCRR 375-1.9 and 375-2.9, Respondent shall obtain the benefits conferred by such
provisions, subject to the terms and conditions described therein. However, if, after the
completion of any required investigations and/or interim remedial actions, the
Department determines that the Site will not be listed in the Registry of Inactive
Hazardous Waste Disposal Sites in New York State, the Department will not issue a
Certificate of Completion but will issue a No Further Action/Satisfactory Completion
Letter to Respondent reflecting the Department's determination that, other than
implementation of a Site Management Plan if required, no further remedial action at the
Site is presently necessary. The Letter's form and substance shall be materially similar
to the attached Exhibit D.

Vi, Miscellaneous

A. Appendix A - "Standard Clauses for All New York State, State Superfund
Orders" is attached to and hereby made a part of this Order as if set forth fully herein.

B. In the event of a conflict between the main body of this Order (including
any and all attachments thereto and amendments thereof) and the terms of Appendix A,
the main body of this Order shall control.

C. The effective date of this Order is the 10th day after it is signed by the
Commissioner or the Commissioner's designee.

DATED:



paTeD: _I ¢ APDIL 20ZS

AMANDA LEFTON

ACTING COMMISSIONER

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

o NS

David Harrington, Asst. Director
Division of Environmental Remediation
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of this Consent Order,
waives Respondent’s right to a hearing herein as provided by law, and agrees to be
bound by this Consent Order,

VALLEY STREAM REGENCY, LLC
a Delaware limited liability company
By: Regency Centers, L.P,,
‘a Delaware limited paﬂnershlp
fts: Manager
By: Regency Centers Corporation,
a Florida cofparation
. ltsx, General Partner

Date: _
STATE OF NEW YORK ) , /Jé%‘f““a’fg.
Y8t Managing Direstor
COUNTY OF ) ,
. Onthe __ dayof _ in the year20___, before me, the
undersigned, personalty appeared _(full

name) personally known to me or proved fo-me on the basis of safisfactory evidence to
be the individual whose name is subscribed to the within instrument and acknowledged
o me that helshe executad tie same in higfher capacity, and that by his/her signature
on the instrtiment, the individual, or the person upon behalf of which the- individual

acted, exécuted 'lhe instrument.

Acknowledgment by a corporation, in New York Stafe:

Onthe:  ‘dayof _inthe year 20___, before-me, the
undersigned, personally appéared (full
name) personally known to me who, bemg duly sworn, did depose and say that
hefshefthey resids at (full malling address)

and that he/shefthey is (are) the
{president or other

officer or director or attorney in faci duly éppoin’fed) of the:

(full legal name of corporation), the corporation described in and which executed

e, axkuhed .cu;ltm-wt{dﬂmm,t— f_}c@{r




the ahove instrument; and that helshe/they signed his/her/their name(s) thereto by the
authority of the board of directors of said corporation.

Netary Public, State of New Yark




ACKNOWLEDGEMENT TAKEN OUTSIDE OF NEW YORK STATE

STATE OF ConyecRuus”)

L Vssi Greliwa U -
county OF _£ivheld )

(or insert District of Coltbubia, Territory, Possession or Pp_re:g_r: Couirry)

On the % 49  dayof H(U’Lh ,inthe year 20450, 25, before me, the undersigned,
petsonally appeared _T3c AT flo Yoey, delillverd) ,
personally known to me or proved to me on the basxs of satisfactory evidence to be the
-individual(s) whose name(s) is (are) subscribed ta the withininstruinent and acknowledged to
me that. he/she/they axecuted the same in hisfher/their capac1ty(1es), and that by his/her/ftheir
signature(s) on the instrument, the individwual(s) or the person upon behalf of whicli the

individual(s) acted, executed the instrument, and that such individuat made such appearance

before the undersigned in the (cit pralxt:cnf subdivisionfstatelcowitry or other place where the
acknowledgentent ons taker) of 1N, b GAvesnut (i

. N_bgary Public

Eiten P Hanrahan
NOTARY PUBLIC
State of Connacticut
My Gommission Expires: d[ﬁJ_LZ (225




EXHIBIT "A"
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EXHIBIT *B"
'RECORDS SEARCH REPORT

1. Detail ali arvironmental data and information within Respoendent's or
Respondent's agents' or consultants’ possession or control regarding environmental

conditions at or emanating from the Site.

2. A comprehensive list of all existing relevant reports with titles, authors, and

subject matler; as well as a description of the results of all previous investigations of: the..
Site and of areas lmmed:ately surrounding the Site which are or might be affectsd by
contamination at the Site; including all available topographic and property surveys,
engineering studies, and aerial’ photagraphs

3. A concise sumiriary of information held by Respondent and Respondent’s

attomnays and consulfants with respect to:

{i) -a.histor‘y and description of the Site, including the nature of
opetations;

@iy the types, quantities, physical state, locations, methods, and dates:

-of dispasal-or release of hazardeus waste at or emanating from the Site;

(iii)a- description of current Site security (i'.e.._-fencing, posting, etc:); and

(i) the names and addresses of all persons responsible for dispasal of
hazardous waste, including the dates of such disposal and any proof lznkmg gach such
person responsible with the hazardous wastes identified.




EXHIBIT "C"
‘Cost Summary

No Cost Summary is attached to this Order. Respondent acknowledges that it is stiil
liable forall past State costs incurred prior to the effective date of this Order.




Exhibit “D”
[date]

VALLEY STREAM REGENCY, LLC
a Delaware limited liability company
c/o Regency Centers Corporation
One Independent Drive, Suite 114
Jacksonville, FL 32202

RE: Satisfactory Completion Letter/No Further Action Letter
Site No.: 130256
Site Name: Classic Cleaners Site

Dear Respondent:

This letter is sent to notify Respondent that it has satisfactorily completed the
Site Characterization/Interim Remedial Measure of the remediation project that
Respondent undertook under the Consent Order Index No. CO 1-20250305-40for the
.16 acre parcel consisting of a one story building in the southwestern corner of the
property located at 233 West Merrick Road, Village of Valley Stream, Nassau County,
New York (Section 37, Block S, Lot 848C) (“Site"). The New York State Department of
Environmental Conservation ("Department”) has determined, subject to the
Department's reservation of rights outlined below, contained in the Consent Order, or
existing at law, based upon our inspection of the above-referenced Site and upon our
review of the documents you have submitted, that you completed the project in
accordance with the terms and conditions of the above-referenced Order and no further

remedial action (other than implementation of the Site Management Plan if required) is
necessary. As a result, the Department is issuing this Satisfactory Completion/No

Further Action Letter for the project.

Notwithstanding that the Department has determined that no further remedial
action is necessary with the respect to the Site, the Depariment reserves any and all
rights and authority, including rights concerning any claim for natural resource damages
or the authority to engage in or require any further investigation or remediation the
Department deems necessary. The Department retains all its respective rights
concerning circumstances where Respondent, their lessees, sublessees, successors, or
assigns cause or permit a Release or threat of Release at the site of any hazardous
substance (as that term is defined at 42 USC 9601[14]) or petroleum (as that term is
defined in Navigation Law § 172[15]).

Additionally, with respect to the site, nothing contained in this letter shall be
construed to:




*  preclude the State of New York on behalf of the New York State Environmental
Protection and Spill Compensation Fund from recovering a claim of any kind or
nature against any party;

*  prejudice any rights of the Department to take any investigatory action or
remediation or comective measures it may deem necessary if Respondent fails to
comply with the Order or if contamination other than contamination within the
present knowledge of the Department is encountered at the Site;

*  prohibit the Commissioner or his duly authorized representative from exercising
any summary abatement powers.

h conclusion, the Department & pleased to be part of this effort to retum the site
to productive use and benefit to the entire community.

If you have any questions, please do not hesitate o contact Chis George, site
project manager, at (631) 380-3346

Sincerely,

David Hamington
Assistant Director
Division of Environmental Remediation

ec. [list appropriate staff]
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APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE

SUPERFUND ADMINISTRATIVE ORDERS

" ‘The parties to the State Superfund Order
(hereinafier "Ordér*) agree to be boind by the
following clauses which are hereby made a part of
the Order. The word *Respondent” herein reférs to
any party to the Order, other than thie New York State
Department of Environmiental Conservation
(hereinafter "Digpartivent").

1. . Citizen Participation E‘-'Ia'n-

Within twventy (20) days after the Depatiment

“places the site on'the registry, Respondent shall
submil for review and approval a writlen cilizen
-_parliclpauon plen-prepared in accordanice with the
-requirements of ECL §27-1417 and 6 NYCRR
sections 375-1:10 and 375-3,10. Upon approval, the
Citizen Participation Plan éhall be-deemed to be
incorporated into and made & part of tiis Order.

H.  Initial Submiftal

Witliin thirty (30) days afier the effective dale.of
this Order, Respondent shall submit to the
‘Depaitment 2 Records Search Report prépared in
accordarice with Exhibit “B” attached to the Order.
The Records Seareh Report can be limited if the
Departnient notifies Resporident that prior
submissions satisfy specific items required for thie
Records Search Reporl.

I Developnient, Performance, and Regorting of
Work Plans

A. Work Plan Requirements

All activities at the Site that comprise any
element of an Inactive Hazardous Waste Disposal
Site Remedial Progeam shall-be conducted pursnaut
to ohé or more Dcpartmcnl-appmved work plans
(“Work Pian'” or “Work Plans™) and this Order and.
all aetivitics shall be consistent with the National Qil
atid Hazardous Substances: Polintion Contingency
Plan- (NCP) 40 C.F.R. Pari 300, as required under
CERCLA, 42 U.8.C. § 9600 ef seq. The Work
Plan(s) under this Order shall address bath on-Site
aud off-Site conditions.and shall be developed and
implemented in accordance with 6 NYCRR § 375-
1:6(d), 375-3.6, and 375:6. Ajl Depariment-approved
Work Marns sliall be incarporated into-and become
enforceable parts of this Owder. Upon approval ofa

Work Plan by the Dapartment, Réspondent shall
implement such Work Plan in acpordance with the
schedule.coniained thereln, Nothingin this-
Subparagraph shall mandate that any particlar Work
Plan be submitted,

The Work. Plans shall bé captioned as follows:.

1. Site Characterizatioh (“SC™) Work
Plan: 3 Work Plan which provides for the
identification of the.presence of any hazardous waste
disposal at the Site;

2. Remedial Investigalion/Feasibility:
Study (“RJ!FS”} Work Piani a Woik Plan which
provides for the investigation-of the nature and exient
of contamination within the boundaries of the Site
and emanating from such Site and a-study 6f remedial
alternatives to address sueh on-site and off-site.
conttamination;

. 3. Remédial Des:gnfRemed:al Action
("RD/RA™) Work Plan; a Work Plan which provides
for the development and implementation of final
plans and specifications for inplementing the.
remedial alternative set forlh in the ROD;.

4. "IRM W’ork Plan™ if the Wark Plan.
prowdes for an interim remedial measure;

5. "Site Managénent Plan if the Work
Plan pm\rldes for the identification and
iniplementation of institutional and/or engineering
controls as well as any necessary monitoring and/or
operation and maintenance of the reniedy; or

6. "Supplemenlal" if additional work plans
other than those set forth in Snbparagraph HLA.15
of Appendix. A of this Order are required to be’
prepared and iiplemented.

B. Subimission/Implemesitation of Work Plans

1. ‘Respondent may optfo praposc one or
mote additional or supplemenial Work Plans
(mcludmg one ormore IRM Work Plans) at any tiine,
whichthe Départment shall review for
appropriateness and technicai sufficiency.




2, Any siropesed Work Plan: shall be
submitted for the Dcpartmant's teview and appraval
and shall include; at & minimtm, a chronologicat
desctiption of the anticipated activities, a sehiedule.
for performance of these activities, and sufficient
detail o allow the Depastinent (o evahiate that Work -
Plan,.

“i.  The Department shall riotify
‘Respondent in writing if the Department determines
1hiatany elenient of @ Department-approved Work.
‘Plan needs to be modified in order to-achieve the
abjectivés.of the Work Plan-as set forth in
‘Subparagraph HLA or to ensare that the Remedial
-Program otlierwise protecis human healthand the
environment, Upon receipt of suchi notificatian,
‘Respondent shal, subject to dispule resolution
pursuant to Paragraph XV, modify the Work Plan,

_ ii. TheDepariment may request,
subject to dispuie resolution pursuant to Paragraph
XV, that Respondent submiit additional or
supplémental Work Plas for the Site to complate the
current remedial phase within thisty {30) Days after
the Departmenl’s writlen request,

.3 }_:\.-Sitc'Mal_mgem_ent Plan, if necessary,
shall be submitted in 2ecordance with thé schedule
-set fortl in the IRM Woik Plan or Remedial Work
Plon,

4. During oll field activities conducted
under a Department-approved Work Plan,

Respondent shall have on-Site a representative who is-

qualified to supervise. tlie activities undertaken in
accordance with the provisions of 6 NYCRR 175-

L6@)(3).

5. A Professional Enginecr licensed and
registered in New York State must stamp-and sign all
‘Work Plans other than SC.or RI/FS Work Plaus.

C. Subn’ﬁssian- of Final Reports and Petiodic.
Reports

1. In aocordancc with the schedule
contained in's Wark Plen, Respondent shall submita
final ‘repart as pmwdcd at 6 NYCRR:375-1.6(b) dud
a finalengingering report ag provided at 6 NYCRR
375-1.6(c)

2. Auny firiol reportor final engineering
report that includes construction activities sliall
nclude “as built” drawmgs showing any changes
madé fo lhe rersedial design or fhe IRM.

3. In the event (hat the final engineering.
reporf for the Site réquires Site magageinent,-
Respm_uie'nt shal! submit an initial petiodic repost by
in aceordance with the schedule in the Site '

‘Managerient Plan and (hereafter in accordance withra

schedule determined by the Depariment. Such.
periodic report shall be signed by a Professional
Engineer or. by such other qualified environniental
professional as the Depariment may find acceptable
and shall contaif 4 certification as provided at 6

“NYCRR 375-1.8(h)(3). Respondent 1nay petition the

Deparlment for a determination that lhe. institutional
andfor enginecring controls miay be terminated. Such
pemwn st be supported by astatement by a
Professional Bngitieer that.sucli- conirels are e
longernecessary for the prateetion of pubhc Tiealth
and the envircnment, . The Department shall not:
unreasonably withhold its approvat of sucl petition.

4, Within sixty {60) days-ofthe
Depattrinent's approval of a Final Report; Resporident
shall submit such additioeal Work Plans as is
required by the Department in its approval letter of
such Final Repoxt, Failure fo submit any additionat
Waork Plans withinsucl period shalt be & viclation of
this. Order,

D. Reviewof EuBmiLta!s

1. TheDepariment shall make & good faith
cifort to' review and respond in writing to each
submittal Respondent makes pursuant to this Order
within sixty (60) Days. The Depasriment’s response
shall inctude, ivv accardance with 6 NYCRR 375-
1:6(); an approval, modificalion request, or
disapproval of the submittal, in whole or in part,

i. Upcm the Dcpariment‘s written
approval af 2 Work-Plax, such Department-approved
Wotk Plan shall be deemed to be ingorporated into
and made a p_art of this Orderand shall be
implemented i aceordance with the'schedule

-contained therein.

it.  Ifthe-Deparinent madifiesor

requésts modifications to & submittal, i shal specify
+ the reasons for such modifi cation(s).: < Within fifteen

(15) Days afier the date of thie Departiment’s wiitten
notice ihat Respondent’s submittal has. been
disapproved, Respandent shall notify the Departmient
of its election in zccordance with 6 NYCRR 375-
1.6(d)(3). If Respondent elects to modify or accept
tie Departmeiit’s modifications lo the submittal,
Respandent shalt make a revised submnilial tHat
incorporates zil of the Depariment’s modificationsto
the first subiitittal in accordince with the tinle peiiod




sel forth in 6§ NYCRR375-16(d)(3). In the event
thiat Respondent’s revised submitial is disapproved,
the Department shall set forth its reasons for such.
disapproval in writing and Respondent shall be in:
‘violation ofthis Otder unless. it invokes. d:spu!e
redolution pursuant to Paragraph XV and its position

-prevails. Pailure to niake an election.or fatlure to

comply with the glection is a violation of thiis Order.

fil. If the Department disapprovesa
submmal it shall'specify the.reasons for ils
disapproval. Within fifteed (15) Days after the date
of the Department’s written notice that Respondent's
subnittal has been disapproved, Respondent shall
nafify the Department of its eléction in zccordance
with.6 NYCRR.375-1. 6(6)(4) If Respondent elects
to madify the submitiel, Respondent shallmake a
revised submittzl that addresscs allof the
Depattment's stated reasons for: disapproving fhe first.
sitbraittal in aceerdance.with Jhe time: period set forth
in 6 NYCRR 375-1.6(d)(4). In the-event that
Respondent’s revised submittal is disapproved, the
Depattment shall st forth:its réasons for sueh
disapproval in writing and Respondent shall be in
vilation of this Order unless it fnvakes disputé
fesolution pursuant to Paragraph XV and its position
provails. Failare 1o make an election or failure to
comply with the election isa violation of fiis Order..

2, Within thirty (30) Days after the
Depariment’s-apprayal of a final report; Resporidént
shall submit such final report, as well as all data:
galhcrcd and: drawmgs and subimittals made pursuant
1o such Work Plan; in an electronic format acceptable
ta the Department. Ifany document cannot be
coirverted inta electronie format, Respondent shall

submit such dociment in an altemative format-
acecplable to the Departinent.

E. Depariment’s Issoance af a ROD

1. Respondent shall cooperate with the
Depattmem and provide reasondlbile assistance,
consistent with the Citizen Participation Plan, in
soliciting public comnient on the proposed remedial
action plan (“PRAP"), if any, ‘After the close.of the
public comiment period, the Dcparimentshall selecta:
fina! veniedial alternative for the Site in a ROD.
Nothing in s Order shiall e constried to sbiidge.
Ay rights of Réspondent; as prowdcd by law, {0
judmmlly challenge the Department's ROD,

2. Respondent shall have 60 days from the
“date of the Depar(ment g issnanée of the ROD 1o
notify the Departiment in writing whether it will
‘implement the: remcdlal activities required by such

'ROD. I the Respondent elects not ta implement the
required remedial activitics, then this order shall

terniinate in accordance with Paragraph XIV.A.

‘Failure to niake an election or faihire to comply with

the clection is o viclation of this Order.

'fnsﬁhltiunab"Eng_i_neering Control

; i jon

In theevent tiiat the remedsy for fhe Site, if any.
orany Work Plan for the Site, requires insfitutional
orengineering controls, Respondent shatl submit a
wrifién cerfification in accerdance with SNYCRR
375-1.8(1)(3) and 375-3.8(1}(2).

IV, Penalties

A. 1. ‘Respondent’s failure fo comply with
any termn of tliis Order canstitules a violation of tlns
Order, the ECL, and 6 NYCRR 375-2.11(2)(4).
Nothing herein abridgés Respondent’s tight to
contést any atlegation that it has fajled to comply’
will: ihis Order.

2.. Payment of any pgna{ti_ée shall not in
any way alter Respondent's abligations under this
Ordeér. .

B. [ Respondent shall not snffer any penalty
or be subject to. any proceeding or ‘action in the:event
it cannot comply with.any requirenient of this Order
as & result of any Force Majeure Eventas provided at
é NYCRR 375-1.5(b)(4). Respondent mustuse best
efforts to.anticipate tli¢ potential Force Majeure.

Event, Best efforts o address any such event as itis
.cccurrmg and best effarts follpwing the Force

Majeure Bvent 1o minimize delsy to the greatest
axtent possible. “For-:c Majenre” does not include
Respondent’s ceonomic inability to- eomply with any
ohligation, thie failurc of Rcspondcnt to make
complete and timely application for any reqnired
approval or permit, and non-aitainment ef the goals,
standards, and reqitirements of this Order.

2. Respondeni shall notify the Depamncnt
in writing within five (5) Days of the onsef of any
Farce Majeure Event, Failirre to give such notice
within sucl five (5) Day permd conslitdes:a waiver

_of any claim that a detay is'not stibject to penalties.

Respondent shall be deemed 1o know of any
cireumstarce which it, any entity controlled by it, or

-its coutractors kivew or shoild have known.

3. Respondent shall have the burden of
proving by a pregondérance of the evidence that (:)

the delay of anticipated delay has been or witl be




caused by a Force Majeurs Eve.nt, {ii) the duration 6f
the delay or the extension sought is warraited under
the circurmstances; {jii} best efforls were exercised to
avoid and mitigate the effects of the delay, and {iv)
'Respondent-complied with the tequirentents-of
‘Subparagraph 1V.B.2 regarding timely notification,

4. Ifthe Department agrees thatthe delay

or aunmpatcd delay is atribitable 1o a Force Majeure”

‘Bvent, the time for performance of the obligations
‘that-are affected by the Force Majeure Eveat shall be
extended for a pericd of time. equwalent ta' the time
1ost becanse-of the force méijeure event, in
aecordance with 375-1.5(4).

5. If the Department fejects Respondent’s
-psgertion’ that an-event provides a defense 1o non-
compliance with this Grder pursuant to Subparagraph
.IV.B, Respondent shall be in violation of'this Order
. ‘wnless itinvokes d:spute resofution pusuant to
Pamgraph XV and Respondent’s pesition prevails,

V. Entryupon Site

A. Respondent herehy consents, upon.
réasonable notice nader the circumstances presented,
to eniry upon the Site (or greas: in the vieititty of the
Site which may-bé under the control of Respoident)
by any-duly désignated officer or employee of the
Department or any Stateagency having Jurisdiction
with respect to matters addressed pursiiant to:this
Order; and by any agent, consultant, contractor, or
otlier parsoni so authorized by the Commissiouer, all
of whoin shall abide by the liealth and safety tules in.
effect for the Site, for inspecting, sampling, copying
records rélated to the contamination at the Sife,
testing; und any other aclivities necessary o ensuré
Respondent’s complmnce with this Ordge. Upon
request, Respondsnt shall (i) provide the Department
with suitable work space at the: Sitg, including access
1o a felephone, to theexient available, and:(if) permit
the Depatiment-full access to all non-privileged
records reldting to matters addressed by fhis Order.
Raw daln is not considered privileged-and that
portion of any pnw[ngcd ‘docurient containing rai
data musl be provided to (e Department. Tn the
event Respondent is unable fo obtain any
authotization froni third-party property ownecs
necessary to perform ils obligstions under this Order,
the Departient may, consistent with its legal '
anthority, agsist in obtaining such anthorizations,

B, The Department shall have the right to take.
its own samples and scientific measurements and the
‘Department and Respondent shal} exch Lave the nght
fo-obtain split samples, duplicate samples,.or botli; of

-all substanices and maferials sﬁmp'led The

‘Départment shall make the resutlts of any sueh

sempling.and sclentific measureinents available to
Respondent

“¥I. Payment of State Cosls

A. Within foty-five (45) days sfter receipt of
an itemized invoice froin the Depariment,
Respondsnt shall pay fo the Departirienta som of
mongy which shall represent réimbursement for State
Cgsts as.provided by 6 NYCRR'375-1. 5 (h)(3}(1)
Failure to limely pay any invaice witl be subjéct to
late payinent charge and interest at a rate of 5% from
the date thie payment is due until the date the payment
is made.

B. Cosfgshall be documented as provided by 6
NYCRR 375-1. 5(b)(3) The Departmerit shall not he-
required to provide any ‘other documentation of costs,
provided howvever, that the Dcpartmcn! s reeords shall
be available consistent-with, and in accordance witii,
Atticle 6 of the Public Oificers Law:

C.. "_Eaéh such payment shall be made payable to
the “Commissionetr of NYSDEC? and shall be sent.
to: :

Director; Burcam of Program Management

Division of Environmental Remediation .

New York State Department af Environniental
Conservation

625 Broadway

Albany, New York [2233-7012

D. The Di‘.partmcnt"shzl’l'i provide writien
notification to the Respendent of auy change in the
foragoing addresses, .

E. 1f Respondent objerls to-any invoiced casts
under this Order, the provisionsof 6 MYCRR 375-1.5
_(b)(S)(v) and:(vi) shall apply. Ohjections. shallbe
sént 1o the Depariment as provided under
stbparagraph VI.C above.

F. Intheeventof non-payniest of any jnvoice
within the 45 days pirovided herein, the Department
may seek enforcement of this provisian purstant to
Paragraph IV or the Departent may combience an .
cnforceimant action: for non-complianee with ECL
'27-1423 and ECE 71-4003.

V11, Release and Covenant Not to Sue

Upon the Department’s issuance of a Certificate’
of Completion as provided at 6§ NYCRR 375-1.9and




37529, Rcspnndenlshall obtain the Benefits
conf'erred by such provisions, subject ta the. terms and
condllmus described therain.

VIIL Reservation of Rights

A. Bxceptas pmwde:d até NYCRR 375-1.9
-and 375-2,9, nothing contained in this Order shall be
consirued as barring, diminishing, adjudicating, orin
any way affecting any of the Department's rights er
autirorities; inchiding, but not limited to, thie right to
require performance of further invesiigations and/or
résponse action(s), {o recovet natural rescurce:
damages, and/or to exeicise any sunmary abatement
- powers with respect to any person, inchiding
Respondent,

B, Except as oftierwise provided in this Order, -
Responderit specifically reserves alf rights and
- defenses under apphca‘bie law respecting any
Departmental assertion of iemedial liability and/or
natordl resource damages against Respondent, and
further reserves all rights respscting the enforcement
of this Order; including the rights fo natice; to. be
leard, to appeal, and to any othierdue process,” The
existence of this Order or Respondent’s comphance
wilh it-shall not be conistrued as an admissionof
iabitity, fauilt, wrongdoing, or breach of standard of
cai by Respondent, and shall nol give rise to any
presumption of law ar finding of fact, or create any.
rights, or grant any cause of action, which shall inure
io the benefit of any third party. Further, Respondent’
reserves such rights ag it may have to seck anid: obtain
contribution, indémmitication, and/or any other foim
of fecovery from its insurers'ond from oiher
potentially responsible parties or their insurers for
past-or fature response and/or cleanup. costs ersuch
011'13[‘ custs or da.mages ansmg fl‘um ﬂ'lB
contamination at the Site as may be provided by law,
mciudmg but not limited totiglits of contribation
wnder section 113(0(3)(B) of CERCLA, 42 1.8.C. §

961_3(_1:)(3)(]3)

IX. Indemnifieation

_ Respondent Shatl indeminify and hold the'
‘Deparunent, tie State of New Yark; the Trustee of
the State’s natuzal resources, and their represmilatwes
and enyployees harmless as provided by 6 NYCRR -
375253,

X. Notice of Transfer

If Respondent proposes to- iransfer by sale or
lease the whole or auy part of Respondent's inlerest
in the Site, ar becomes aware of such lraiisfer,;

Respondent shall, not fewer than forty-five (45) Days.
before the date of transfer,.or within forty-five (45)

~ Daysafter becommg aware of such conveyance,

notify the Deparfment in wrifing of the identity of the
transferee and of the niature and proposed or actual
date of the. conveyance, and shall notify the {rarisferes
in writing, with a copy to the Department, of the
applicability of this Ordeér. However, such obligation
shiali not extend to.a conveyance by means of a
carporate reorganizalion or mexger or the gtanting of

' any rights itnder any mortgage, deed, trust,

assigniment; judgmeat, tien, pledge, se-cur:ty
agreemant, lease, ot any alher right accraing to.a:
person not affiliated wilh Respandent td secure the
répaymeni of money or the perfonnance of a duty or
pbligation, -

XL Change of Use

‘Respondent shall notify the Depattment al least
sixty (60) days in advance of any change of use,-as
definedin 6 NYCRR 375-2.2{a), which is proposed
for the Site, in accordarice with the provistons of 6
NYCRR 375-1.11(d).. Intheevent the Department
determines that the preposed ehange ofuse is:
prohibited, the Department shall notify Respandent
ofsuch detenmination within forty-five (45) days of
receipt of such notice.

pAtH Eﬂvirctl'lliegjlul Easement

A. IfaRecord of Decision for (he Site re.l:es
upoit one or riore institutional atidfor engineering.
controls, Re.spondent {or the-owner of the Site) shali
subniit to the Depdrtnient For approval 1.
Environmental Fasement ta run with the land in favor

of the Staté which:comiplies with the requirements of

ECL Articla 71, Title 36, and 6 NYCRR 375-
LB(L)(2). Upon acceptaiice of the Environmental -
Rasement by the State, Respondent shall cormply with
the requtremsnts of 6 NYCRR 375-1. 8(11}(2)

B. Ifthe ROD provides for uo gotion ather than
implenientation of due or more-institutional confrols,

Respondent shall cause an environmentzl easement to'

be recorded undeér the provisions of Subparagraph
KILA.

c. If Rcspondent does not cause such
cnwmmnental ensement to be rsccrded in accarc{ance

with 6 NYCRR.375-1.8(h)(2), Respondent will it

teentitled to the behefits conferred by 6 NYCRR
375-1.9 and 373-2. 9 and the Department may fi filé an
Environmental Nalice on the site.

Il Prosress Reports




Resgondent shall sibmit a written progress
report of its actions under this Order to fhie'parties
identified in Subpasagraph [V.A.1 of the Order by the
10th day of each month commencing with the'month

- subsequent to tie approval.of the first Work Plan and

ending with the Termination date as set forth in
Paragraph XI_V vnless a different frequency is set
forth in.a Werk Plan. Suclirepoits shiall, ata

“mininiwm, inclde: all actiong telative to the Site

during the previaus reporting p_eriod’:and those:

anticipated for the next reporting period; -all approved.

activity modifications (changes of work séepe and/ar
schedule); all results of sampling and lests and all
other-data received or gensrated by-or on behaif of

‘Respondent in cofinection with this:Site, whether

vnder.this Order or otherwise, in the previeus

“reporting pegiod, including qual:ty assufance/guality

condral information; information regarding
percentige of completion; unresolved delays
encountered or anticipated that miay affect the fiiture
schedule and efforts made to mitigate such delays;.
and inforiation regarding activities: undertaken in

suppart of the Citizen Participation Plan durhig fhe

previens repotiing period and lisoge anticipated for.
the next reporting period.

XIV.  Termigation 6f Order

A. This Oi-_{icr will terminate upon the earticr of
the following svents:

1, Respondent’s clcclmu in accerdance
wllh Paragraph HIL.E:2 not to implement the remedial
aclivities fequired pursuant to {lie ROD. Inthe event
of tetmindtion in aceordance with this Subparagrapl,
this Osder shall terminate effective the 5th Day-afier.
tlie Deparbment’s receiplof tha writtan notification,
provided; liowever, that if there are ote or mare.
Wark Plan(s) for which a final report has inot been,
approved af 1he tie: of Respondent’s notification of
its election not to imiplement the remedial activities In
accordance with the ROD, Respondentshall
complele the activities required by such previously
approved Waork Plan(s) consisteit with the schedules
contained thergin. "Thereafter, this Grder shal]
tecminate effective the 5th Day afier the
Depattinent’s approval of the fingl repart for all
previously approved Work Plans; or

2. -The Department’s wiitien determyination
that Respondent has eompleted all phases. of the
Remedial Program {intluding Site Manngcmcnt}, in
which evetit the lermination shall he-effective oh the
$ih Day after the date of the Department's letler

glating that all phases.of the remedial program have

been completed.
t

B. WNoiwithstanding the forsgoing, the
pmwmnns confained it Paragraphs VIand IX shail
survive the terininalion of this Order-and any
violation-of such surviving Paragraphs shall be 2
violation of this Order, the ECL, and 6 NYCRR 375-
2 11{3)(4), sibjecting Respondent to penalties as
pravided wnder Paragraph TV so long as. such
obligations secrued on or prior to the Tenmination
Date.

C. If the Qrder’is terminated pursuacit to
Subparagrapl X1V.A.1, neither thiz Order nor its
termination shall affect any liability of Rﬁpundent
" for remediation:of the Site and/or for payment of
State Costs, including implementation of removal and
remedial actions, interest, enforcement, and any and
all other respanse costs as. defined vader CERCLA,
nor shall i affect any defenses to'snch liability that
miay be asserted by Respondent, Respondent shiall
also ensure that it doesnot Teave the Siteina
condition, from the pefspective of uman health and
environmental protection, worse than that which
existed before amy activities tinder this Ordeér were
commenced. Fuither, the Department’s efforts in-
ohtaining and overseeing compliance with this Order
shall constitute reasanable efforts tinder Jaw to obtain
a voluntary-cominitment from Respondent for any
frther activities to be undertaken as part of a
Remedial Program for the Siie.

XV. Dismute Resolution

A. Tn the evént dispiies arise-uiider this Order;
Respondent may, within fifteen (15) Days after

Respandent knew or should have known of the faets
swhich are the basis-of the dispute, initiate dispute

resolution in accordance with the provisions-of 6
NYCRR 375-1.5(b)(2).

" 'B. Allcostincurred by the Departinent
associated with dispute fesolution are Stalg cosis
subjeet to 1zimbursement pursuant to.this Order.

. Nothing constained in this Order shall be
construed to-anthorize. Respondent to invoke dispute
resolition with respeet to'thie remedy selected by thee.
Depattiment in tle ROD or any ¢lement of such
remedy, nor. 1o fmpair any right of Respondent to
seek judicial review of the Department’s selection of
aity remedy..

X¥VI. Miscellaneons




A Respondent agrees io comply with aud-be
bound by the pm\f:smns of & NYCRR Subparts 375-1
and 375-2; the provisions.of sich Subparts that-ars
referenced herein are referenced for clarity and
convenience only and thie failore-of this Qrderto
spec:ﬁcally référence any particular regulatory
pmv:swn is nét imended to iinply that sucl provision
is not applicable to activities. performcd under this
Order,

B. The Departinent may cxempt Respondent:
from therequirement to obitain any state or local
permit or other autliorization for any activity
conducted pursiiant Lo this Order in accardance with
6 NYCRR 375-1.12(b), (<), and {d}.

€. 1. Respondent shail usg best effortsfo
.obtain all Site access, permits, easemens, approvals,
institulional coritrols, aiid/or authorizations necessary
to pecforin Respandent’s obligations under this
Order, including afl Department-approved Work.
‘Plans and the schiedules eontaincd therein. If, despite
Respondent’s tiest efforts, any access, permits,
easements, approvals, instinitiosial controls, or
mithorizations camiot be obtaisied, Respondent shall
promptly notify the Depanment and includea
sutumary of the steps taken: The Depar:ment may, as
it deems appropriaie and within its aullmrlty, assist
TRespondent in obtaining same,

2, Ifan fnterest in‘propérty is needed to
implenient an inatitutional control required by a
Work Plan.and such interest cannot be obtained, the
Departmént may require Rospondent to modify: the
Work Plan pursuant to 6 NYCRR 375-1.6(d)(3) to-
reflect ehanges necessitated by Respondent’s
inability to-obtain such initerest.

D. “The paragraphlicadings sct forth in this
Ordet are.included for coitvenience of reference only
and shall be disvegarded in the construction and
‘interprelation of any provisicns-of this Order.

BE. 1. The termsof this Ordershall constitate |

the complete and entife agreement. behveén the
Departnent and Respondent concerning the:
implementation of the activilies requiired by tms
‘Order: 'No tetm, cendstion, understauding, or
agréement purporting to modify or vary any term of
this Order shall be binding unless made in writing
-and subscribed by the party to be bound. No-
‘infornal advice, guidance, sugpestion, or comment
by the Department shall be construed as relieving
Respondent of Respondent’s obligation tc obsin
such formal approvals 25 may be required by this
Order. In, lie event of a.conflict between the terms of

this-Order and any Work Plan subhiified pursuaat to
this Order, the térms of this Order shall control over
the terms.of the Work Plan(s): Respondent consents
to and agrees not to contest the authority and
jueisdiction of the Department to-entér into or enforce
this Order.

2; I Excepl s set forlh lierein, if
Respondent degires that any provision of this Order
be changed, Respondent shall make timely written

-application te the Comumissionet with copies to the

patties listed'in Subparagraph IV.A.1.

it. If Respondent seeks to modify an

- approved Work Plan, a written request shall be-made

to the Dcpartmcnt‘s project manager, with copies to
the paties listed in Subparagtaph IV.A.L,

fii. Requests fora change (o a time.
frame set forth in this Order: shatl be made in writiig
to the Department’s project atlorney and project
manager; such requests shall not be unreasonably
denied and 2 writlen response to-such réquests.shall
be sent to Respondent piomptly:

F. 1. Iftliere-are multipic parlics signing this
Order, the term “Respondent” shall be read in the
plural, the obligations of each such party under tis
Order are joint and gevesal, and the insolvenicy of ar
failure by any Respondentte iinplement any
obligations under this Order shall not affect the
obligations of the rematning Respondent(s) under this
Order,

2, I Respondent isa parinership, the.
obligations.of all general partners (ncluding limited’
partniers who act as general partners) under this QOrder
are joint and several and (e insolvency or fat(ure.of
sny general partier to implement any obligations
under this Order shall nat affect the obligations of the
remaining partuer(s) under this Order.

3. Notwithstanding the foregoing
Subparagraphs HVLFE.1and 2, if multlple pames sign
this Order as Respondents but not all.of the signing
parties elec to impiensent a Work Plan, ali
Respondeiils are joiiitly and severally lisble for each
and every abligation under this Order through the
completwn of activitics in such Work Plan that ail

such parties consented to; thereafter, enly:those

Respondents electing to perfarm additional work

shall be jointly and severally liable under this Order

for the-obligations asid activities under.such
additional Work Plan(s). The parties electinig not to
implement tie additional Work Plan(s).shiall have no
abiigations underthis Ofder relative to the actwmes




set forth in such Work Plan(s). Further, onily those
Respondenis efecting to 1mplement such additional

‘Work Plan(s) shall be eligible'ta réceive:the release
and ¢ovenant not 1o sue referenced in Paragraph VIL.

G. Respondent shall be eatitled 16 receive °

‘conribution profection and/or fo seek contribution to

the exlent autharized by ECL 27:1421(6) and 6.

NYCRR 375-1.5(b)(9).

H. Unless otherwise expressly prawded herein,
terms used i this Order which are-defined in ECL.
Atticle 27 or in regu]atmns pmmulga:cd tiereunder

-shall have the meaning assigned to thesn under said.
-statute or regulations..

1. Respondent’s obligations under this Order
represent payment for or reimbursenent of response
costs, and shall not e deenued 1o constitute any type
of fine or penaliy. C

J.  Respondeént and Respondent’s successors .

-and assigns shall he bound by this Order. Any

change in.ownership or corporate status of
Respondent shall in no way alter Respondent’s
respousibilitics under this Order. !

K. This Osder niay bé executed for the

.convenience of the patties hereto, individually or in
‘combinalion, in.one ar more counterparts, cach of

which shall be deenicd to lave tle status of'an
executed-otiginal and all of which shall together

cotistitute ona and the same
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