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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK
X
ERIN M. CROTTY, Commissioner of the New York Index No. 03-10241
State Department of Environmental Conservation,
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION and
STATE OF NEW YORK,
Plaintiffs,
AFFIRMATION OF
ASSISTANT ATTORNEY
-against- GENERAL RACHEL
ZAFFRANN IN FURTHER
SUPPORT OF
LAWRENCE AVIATION INDUSTRIES, INC. PLAINTIFFS’ ORDER TO
and GERALD COHEN, SHOW CAUSE AND IN
OPPOSITION TO THE
Defendants. AFFIDAVIT OF
X DEFENDANT GERALD
COHEN

RACHEL ZAFFRANN, an attorney duly admitted to practice law in the courts of the
State of New York, affirm the following under the penalty of perjury:

1. I am an Assistant Attorney General with the New York State Attorney General’s
Office, attorneys for plaintiffs Erin M. Crotty, Commissioner of the New York State Department
of Environmental Conservation (DEC), DEC and the State of New York. (collectively the State,
plaintiffs or DEC). I base this affirmation on my own personal knowledge and on information
provided by the New York State Department of Environmental Conservation.

History of the Site

2. In the Affidavit of Gerald Cohen, dated June 12, 2003, (herein Cohen Aff.),
affiant makes numerous representations about the past regulatory history of the Lawrence
Aviation plant (the plant). See Cohen Aff. p. 3 - 5. Much of the information provided in this

section is inaccurate or incomplete.



3. Cohen asserts that the United States Environmental Protection Agency (EPA) is
the “lead agency” for the site. Cohen Aff. p. 4. Cohen fails to explain, however, that EPA is the
lead agency for only a single aspect of the environmental problems at the site - namely, past
contamination at the site caused by defendants’ past release of hazardous waste. Specifically, as
a result of the past releases of hazardous wastes the site was list on the State’s Inactive
Hazardous Waste Sites list (Exhibit ), and on the National Priorities List under the federal
Comprehensive Environmental Remediation and Closure Law (CERCLA). Final Rule: National
Priorities List for Uncontrolled Hazardous Waste Site, 65 FR 5435 (February 4, 2000) (Exhibit
___ ). EPA is the lead agency solely for purposes of the Superfund clean-up. Importantly,
CERCLA was enacted to deal with the limited, albeit significant, problem of abating and
controlling problems associated with abandoned and inactive hazardous waste disposal sites.
United States of America v. State of Colorado, 990 F.2d 1565, 1570 (10™ Cir. 1993). CERCLA
does not, however, pre-empt or otherwise supercede State law governing current operations at an
industrial site, as reflected in the Act itself which expressly provides that “[n]othing in this Act
shall affect or modify in any way the obligations or liabilities of any person under other Federal
or State law, including common law, with respect to releases of hazardous substances or other
pollutants or contaminants.” 42 U.S.C. § 9652(d); see also United States of America v. State of
Colorado, 990 F.2d 1565 (10 Cir. 1993)(site was subject to both CERCLA requirements and
requirements of the state’s hazardous waste disposal regulations, and CERCLA did not pre--empt
state requirements).

4. The State’s current complaint does not involve, or stem from, defendants’ past

contamination of the site. Rather, the State’s complaint stems from defendants’ current
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operations and how those operations violate applicable State environmental laws, including the
State’s 1) Industrial Hazardous Waste Management Law, Environmental Conservation Law
(ECL) Article 27, Title 9; (2) Hazardous Substances Bulk Storage Law, ECL Article 40; (3) Air
Pollution Control Law, ECL Article 19; and (4) the Navigation Law (regarding petroleum spills).
Because the State’s complaint involves current operations at the site, nothing in CERCLA
supercedes the State’s action in this case, and, therefore, EPA’s designation as “lead agency” for
CERCLA purposes is irrelevant.

5. Cohen also describes a decision by the Suffolk County Supreme Court, Judge
Gerard, regarding the proposed remediation on the site by the State. Cohen Aff. p. 4. The
Second Department, however, reversed the trial court’s judgment in that case, finding that “[t]he
Supreme Court improperly denied the DEC access to the respondents’ property on the basis that
the respondents could allegedly conduct the investigation at a lower cost.” In the Matter of State
of New Yorkv. Lawrence Aviation Industries, Inc., 263 A.D.2d 511, 512 (2" Dep’t 1999).
Because the decision that defendants rely upon was reversed, their argument based on the invalid
decision is completely irrelevant.

Alleged Irreparable Injury To Defendants By Issuance of the Injunction.

6. Apparently to show irreparable harm if the injunction is issued, defendants claim
that the loss of business that would result from a preliminary injunction warrants denying the
State’s preliminary inunction request. Cohen’s Aff. p. 1 - 2. However, monetary damages are

insufficient to establish irreparable harm. McCall v. State, 215 A.D.2d 1 (2™ Dep’t 1995).



7. Defendants also allege that Lawrence Aviation is the sole source supplies world
wide of 8% manganese alloy titanium (TI 8 MN). However, Manzi Metals, Inc. also sells this
products, as indicated on its web-site, www.manzimetals.com.

8. Defendants further claim that they have a sub-contract with Lockheed Martin to
provide materials for construction of the C-130J aircraft for the Air Force and Marines Corps.
Cohen Affp. 2. As described in the affidavit of Carlisle Tuggey, dated June 18, 2003, she
contacted a Lockheed Martin employee familiar with the project and was told that Lawrence
Aviation does not have a sub-contract for the project. Indeed, Exhibit B to the Cohen Affidavit
reflects that On May 29, 2003, Lockheed Martin ordered Lawrence Aviation to ship the tools and
planning data relating to the C-130J project to another company.

9. Defendant also criticize the State for failing to timely and promptly pursue this
enforcement case, going so far as to claim that laches applies. Cohen Aff. p. . However, the
State filed its complaint within a month of completion of the inspection that gave rise to the
egregious violations that are the basis of the State’s complaint. It is difficult to understand how

that month constitutes “excessive delay” sufficient to support a laches argument.



JUN-13~
o

-

s . A v

e —

S

2083 1p:55

LEN W

ATTY GEN ENU PROT B

SUFREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

ERIN M. CROTTY. Commissioner of the New Yark
State Depariment of Environmental Conservatian,
NEW YORK STATE DEPARTMENT OF ,

STATE OF NEW YORX

Flaieafy,
-AERInET.

LAWRENCE AVIATION INDUSTRIES, INC.,
and GERALD COHEN,

Defepdants.

D . e

SR '

{ndex No. ¢« 3-10241

(Assignec to Justice Emerson)

GERALD COHEN, being duly sworn depoacs and says that he i the  hie"nperzting officer

of the defendant Lawrencz Aviation Indusries, Inc. and is personaily familiz with all the facts and

circumstances surrounding the matters alleged in the proceeding brought t - die New Yerk Stte:
Deparanemm of Bovimnroental Conservation agaipst Lawrence Aviatinm Tn ustrics, Ine, and your

depogen: ipdividually

I am the sole shaccholder of tae comtpany and irs chiel nperating ¢ fiecr but L am not the

enrity which is the operator of the titanium processiog plam  Lawrence A aation Indugies, Inc.

aperates 2 plant for the production of Tizanium sheer on 14 cres located o . Upper Shesp Pasturs

Road, Port Jefferson Swtion, Town of Braokhaven. Suffolk County of New * ork. The rlants history

is all a3 contained in the brockure antached hereto and nade 2 part hazeox ! xhibit A) At the prak

of the activity 1o the aireraft indusuy the plunt nperated 7 days a wook 24 | s @ day.
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With the slow down in the airerall industry and the shrinkage in the emand for titanium
shect the workforee has been reduced to 21 with 2 weekiy puyroll nf 315,000 0 . Deponznt as chie?
operating officer 12 paid the sum of $900.00 per week  [fthe plant is forced 1« cease operation this
peyroll 0f $15,000.00 will cesse.

Lowrepse Avigtion Industries, Ine. bowever continues to be the sole ¢ waree supplier worle
wide of 1% mangunese alloy tianium sheet which is essential in meldng reps = to eXisting aircraft
which have userd 8% mangancse tianium sheet in their produchan; this prir arily affects the F4
Phautom Fighter with aver 1,000 still inuss.

The compuny is preventiy the sole sowrce provider of RAI Hot Foroy  Deudls for C-130J
aircraft produred by Lockheed Martin, Attached beseto and made a past he 2of is a release fom
Lackeed Martin Acronsutics Company dated Magch 14, 2003 indicating that Lockeed Martin was
awarded 2 $4.000.000,000.00 contract or the multi yeur acguisition of C-13 1 sircraft fur ke Adr
Paree and Marine Corps. [Exhibit B) Lockiwed Murtin cannot fulfill theis conrract without the
material Rarnished to it by the Defepdant, Lawrence Aviation Indumries, I : In additom ¢o the
contract with Lockheed Martin thore is a conrast with Tri Industries, Inc. of T mre Havte Induava for
$160.529.31 for titanium alloy sheet which will be used for National defens , attarhed hasetns and
made & pant hercof 13 the purchase order dated Marck 11, 200} indicaung 1 at e thanium sheet
ordér is & rated order certified for National Defense use. (Exhibit €) Ifthe P iimiffix successful in
its application and prevents the Defendant from processing Titaniue gheer 1t : Nadonal Defense of
this country will be greatly impacted pegatively.

I have been advised by tuy anomney that there are rhnes husic prinei les which govern the
tgsue of preliminary Injunctions:
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L The propriety of pranting or tefusing such relief is diccretiona y.
2 The burden of establishing Ce sndispuuad right 10 a0 drastic ar ;medy rests upoa the
parties seeking it
3. Such relief should pot b pranted where the right to the ultims & velief soupht in tha
action is in donbt.
@ In this particular vase the allegations made by the Plaintiff have never been 51 vject1oa hearing not
are they undisputed. Theze has never been 2 derermination by any sdminisat ¢ or judge afier 3 due
process heating. This bas becr & long engoing saga which beging whea Plaine ffin Japuary of 1986 ] S%e
{over 17 yeass ago) did a phase | investigation of the Lawrénce Aviation | dustries site a1 Port V@’Jﬁ\gﬁk:‘f
Jefferson Smtion, New York. A copy of that investipation is aftached hereto. Exhibit D) You will (\5”#\4\‘\/ (o’:
note thar the dats contrined in the repost is based upon an unsigned affidevi dared November 20, o ;FQ)@";\\‘L‘
| 1980 bearing the name, Robert-Carl Qlsen but untigned and unswormn 1o, A ¢ py of the mgisuy site X (: 6(,"1‘]7“‘!
classification decision is also stached hereto (Exhibit ¥) The preparer of ¢ ¢ document was one ,:\W 0
John Coaower vou will aiso note Mr. John Conover did not sign the dociument dehough kapparently 04* \
was approved. M}\@ & t‘:‘{
The basardous wases refered to were disposd o i accore moe wils New York Wi;\éfv ::07
State DEC regulation and were properly documensed  Again your deponent ould smphasize that (v " \\rﬁ
there has never bean 2 haaring of avy kind of nanure with & determinadon by + properly sutbosesd & L’::C\:_(’ l—f;" .
administrative agency or officer or 2 court of law thar defendants have viala «f any law. C o™ 1/ ﬁ«'\ioo
In November of 1993 Lawrence Aviation Tndustries site was sxpauded fiom 44 acres \&9

Y
N

m 125.R auzes buswd woley upom it being adjacent 12 the Lawnence Aviatian b dustries property end o M \ d
being owned by yuur Deponet, Gerald Cohen. Yon will note again in the lett rdated November 22, P }\\‘(}‘ : !
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1993 that the person cited as refersnce is Jolu. Conover Exhibit F)Y The fine work plen remedial
investigation/feasibility stody was compleied for the New York Stete Depart st of Eovironreentsl

Conservation by CDM Camp Dresser and McKcc, in July 1997 copy enclost 1. (Exhibit G} 'L,p"}/
"J\
When deponent was advised by Plaintiff that the cost of tt : proposed rernedial \,‘*{\Jffz//
A v
investigation feasibility study was to be $684.000.60 be applicd to the Suprerac Coursof 1he State of v A\q‘ xat 9
DAY S [ 4

New York in the County of Suffalk for reliet alleging that he could have the ;ame work done ata v VJV:'

ONEC LIS
05t of spproxirately $100,000.00, This ia the estimated cost as contained inthe Feasibility saay ::x‘c ?;:%f/
phase 1 Investigarion in wable 3 of exhibit | ansched to tis affidavit bring e siwly dune by the :@“\)&\f 0‘9/
New York Ste Deparunent of Environmenal Canservation up uncl the peess ntime. Utbre wasa r,(«f;\';w’:;&“
real vhrear why wae't an injunetion soughe at that tme? Lf;)\~-'<’ é\‘?i\ " L &

Judpe Grerard gramed the reliel saught hy your deponent zllow 1 deponen? todo U "'h;:g:"\\'d/y\ ﬁv/\‘v
work. His decision was appealed to the Appe!late Division By decision dated uly 19, 1999 Plaiotiff ot gﬂéw
was granted the right to entey upon the property and conduct the investigatior It has done nothing v:s(c\
for 4 years,

T have been adviscd by mmy atomey that this lapse of time in p rsuing what Plaintff
now insists is a tirme impcoretive need for an injunction is another roason for fic contet oo deny the
applicetion. The plaintiff i3 guilty of inches. { 2V

By lctter dated April 12, 2000, the United States bnvironmert . Proctection Agency £ \a\"‘ﬁ '-
advised your deponcat that the EPA was the load agency for the site (Exhibit 1) it bad becomethe  V |
lead agency in February 2000 aad it is 5o stated in the snidy whick was done £ » the Plaint#f in Moy
of 2000 )
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Ansther preliminary remedial investigation report was done ty he Plaindffin May of
2000, over % years ago {Exhibit 1) The plaintiff did not seek an injunction hen nor did t follow
thromgh in any manrer. Prior to this report being issued all users of water dc 41 gradient from the
Lawreore Avintion site were bnoked v to public warer eliminadng any possit lity of contamination.
Again there has never heen proof than thepe ix in fact any comtaminarior emanating om the
Lawrence site. During the period from the decision by the Appellate Divisic 1+ up antil the present
time there has been 5o astion taken by the DEC against the defendant an its opeeztion of the
titsaium processing plant except thax by jener dated April 15, 2002 (sic) refe ring o an inspection
made on Apsii § and 10 of 2003 the DEC informed your deponcnt the there were various
perroleum spills found throughout the facility. (Exhibit J)

Upon receipt of this letér your deponent eniéred into an igreement with AB
Environmentsl v transpore and dispose of the diesel contaminated & 1 Thus contract is
ongaing (Exhibit K}

For some years now Lawrence Aviaton has been the subject o: allegations regarding
contaminstion by Lawrence Aviating of properdes surrourding the pond 2 creek locatad in the

416 oPET P.g7

o
‘\‘”“\‘e, .

f
Iecorporated Village of Part Jeffesson down gradient of the site see (Exhibl L) dated Januwry §, ’)o‘/ v
i

1992, As 2 maner of fact as is indicated i the Jume 3, 1998 issue of the Throe /illage Herald Mews /
e contamination at the pond and at the creek wax caused hy an adjscent sexvice station and other
operations involving pewroleum: storage which had heen sburdoned. (Exhibi M)

As you will note Som the report in the Three Villege Hera | News the regions!
director of the DEC i5 quoted as saying, “We dop’t have aay resaid of thal ¢ W being inspected.™
There bave been maryy inspections st the Lawrensce Aviatioo Industrics site bu there never nas been
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a determination and finding sfler & dve process hearing that Lawrence Av thon Industies has

i violated th law asis alleged by the Plaintf¥. (Fxhibit )

*(@ Deponent asks for and welcomes 2 hearing on the issues ra d belatcgly by the
’; Pl

i@ Deponent reaffinms its swiention that gravting the relief sought | 7 the Flamuft wouid

first dirscdy negatively impact the recipients of the §15,000.00 payroll mad every week by the
& Lawrence Aviation Industriss, Lac.; that 1t wouid advorsely impact the defer e indusiry and the
2 National T fense of this couatry ard that it would do imeputablc damage ard hv m o e Defeadan
2t no cost to the Plaintff.

' 20 There is a remedy available to e Plaintiff, The Detendant wel ores the Pluiniiffx
i participation in a duc puoness hearing 1o determine whether or not the aileg tions made by the
Platotiff in it's underlying complaint are acourate and ¢ag be substantisted.  is the Defendants
contention Ut after such a due process hearing is held thar Defendant will be & snersted end that it

4 %-
Ml

GFR)I D COHEN

will be found that it is guilty of no viclatian of the law
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STATE OF NEW YORK)

COUNTY OF SUFFOLK)

GERALD COHEN, being duly sworn, deposes sad says:

Dicponent is the President of LAWRENCE AVIATION INDUSTRIE 3, INC., 2 domestic
cotpoeation, defendant in the vathin sction; that deponent has read the foregoir § Answar and knows
the coutcnts thereof, that the same is true to depoaeat’s owy knowledge, exe pt a3 o the matters
therein stated in ba slloped on information and belief, and that as 10 those matte 5, deponent believes
ittade true, This venfication is made by deponsnt because defendant i3 3 corp ration end depenent
is an officer thereof, and be maloes thic affidavitindividually and a3 a corporak officer of Lawrence
Aviation Industnies, Inc.

Sovarn to before me this
/2% dayof une 2003

Notary Public

2i2 1o o887 P.as

TOTAL P ¢



