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RACHEL ZAFFRANN, an attorney duly admitted to practice law in the courts of the 

State of New York, affirm the following under the penalty of perjury: 

1. I am an Assistant Attorney General with the New York State Attorney General's 

Office, attorneys for plaintiffs Erin M. Crotty, Commissioner of the New York State Department 

of Environmental Conservation (DEC), DEC and the State of New York. (collectively the State, 

plaintiffs or DEC). I base this affirmation on my own personal knowledge and on information 

provided by the New York State Department of Environmental Conservation. 

History of the Site 

2. In the Affidavit of Gerald Cohen, dated June 12, 2003, (herein Cohen Aff.), 

affiant makes numerous representations about the past regulatory history of the Lawrence 

Aviation plant (the plant). See Cohen Aff. p. 3 - 5. Much of the information provided in this 

section is inaccurate or incomplete. 



3. Cohen asserts that the United States Environmental Protection Agency (EPA) is 

the "lead agency" for the site. Cohen Aff. p. 4. Cohen fails to explain, however, that EPA is the 

lead agency for only a single aspect of the environmental problems at the site - namely, past 

contamination at the site caused by defendants' past release of hazardous waste. Specifically, as 

a result of the past releases of hazardous wastes the site was list on the State's Inactive 

Hazardous Waste Sites list (Exhibit ), and on the National Priorities List under the federal 

Comprehensive Environmental Remediation and Closure Law (CERCLA). Final Rule: National 

Priorities List for Uncontrolled Hazardous Waste Site, 65 FR 5435 (February 4,2000) (Exhibit 

). EPA is the lead agency solely for purposes of the Superhnd clean-up. Importantly, 

CERCLA was enacted to deal with the limited, albeit significant, problem of abating and 

controlling problems associated with abandoned and inactive hazardous waste disposal sites. 

United States of America v. State of Colorado, 990 F.2d 1565, 1570 (1 oth Cir. 1993). CERCLA 

does not, however, pre-empt or otherwise supercede State law governing current operations at an 

industrial site, as reflected in the Act itself which expressly provides that "[nlothing in this Act 

shall affect or modify in any way the obligations or liabilities of any person under other Federal 

or State law, including common law, with respect to releases of hazardous substances or other 

pollutants or contaminants." 42 U.S.C. 5 9652(d); see also United States of America v. State of 

Colorado, 990 F.2d 1565 (loth Cir. 1993)(site was subject to both CERCLA requirements and 

requirements of the state's hazardous waste disposal regulations, and CERCLA did not pre--empt 

state requirements). 

4.. The State's current complaint does not involve, or stem from, defendants7 past 

contamination of the site. Rather, the State's complaint stems from defendants7 current 



operations and how those operations violate applicable State environmental laws, including the 

State's 1) Industrial Hazardous Waste Management Law, Environmental Conservation Law 

(ECL) Article 27, Title 9; (2) Hazardous Substances Bulk Storage Law, ECL Article 40; (3) Air 

Pollution Control Law, ECL Article 19; and (4) the Navigation Law (regarding petroleum spills). 

Because the State's complaint involves current operations at the site, nothing in CERCLA 

supercedes the State's action in this case, and, therefore, EPA's designation as "lead agency" for 

CERCLA purposes is irrelevant. 

5 .  Cohen also describes a decision by the Suffolk County Supreme Court, Judge 

Gerard, regarding the proposed remediation on the site by the State. Cohen Aff. p. 4. The 

Second Department, however, reversed the trial court's judgment in that case, finding that "[tlhe 

Supreme Court improperly denied the DEC access to the respondents' property on the basis that 

the respondents could allegedly conduct the investigation at a lower cost." In the Matter of State 

of New York v. Lawrence Aviation Industries, Inc., 263 A.D.2d 51 1 , 5  12 (2nd Dep't 1999). 

Because the decision that defendants rely upon was reversed, their argument based on the invalid 

decision is completely irrelevant. 

Alleged Irreparable Injury To Defendants By Issuance of the Injunction. 

6. Apparently to show irreparable harm if the injunction is issued, defendants claim 

that the loss of business that would result from a preliminary injunction warrants denying the 

State's preliminary inunction request. Cohen's Aff. p. 1 - 2. However, monetary damages are 

insufficient to establish irreparable ham.  McCall v. State, 215 A.D.2d 1 (2nd Dep't 1995). 



7.  Defendants also allege that Lawrence Aviation is the sole source supplies world 

wide of 8% manganese alloy titanium (TI 8 MN). However, Manzi Metals, Inc. also sells this 

products, as indicated on its web-site, www.manzimetals.com. 

8. Defendants further claim that they have a sub-contract with Lockheed Martin to 

provide materials for construction of the C-1305 aircraft for the Air Force and Marines Corps. 

Cohen Aff p. 2. As described in the affidavit of Carlisle Tuggey, dated June 18,2003, she 

contacted a Lockheed Martin employee familiar with the project and was told that Lawrence 

Aviation does not have a sub-contract for the project. Indeed, Exhibit B to the Cohen Affidavit 

reflects that On May 29,2003, Lockheed Martin ordered Lawrence Aviation to ship the tools and 

planning data relating to the C-130J project to another company. 

9. Defendant also criticize the State for failing to timely and promptly pursue this 

enforcement case, going so far as to claim that laches applies. Cohen Aff. p. . However, the 

State filed its complaint within a month of completion of the inspection that gave rise to the 

egregious violations that are the basis of the State's complaint. It is difficult to understand how 

that month constitutes "excessive delay" sufficient to support a laches argument. 
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