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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

_________________________________ x
In Proceedings for a
Reorganization Under
Chapter 11
In re Cantor Bros., Inc., Bankruptcy Case No.
Debtor. 893-80853-478
Judge Eisenberg
_________________________________ x
State of New York and Michael D.
Zagata as Commissioner of
Environmental Conservation,
Plaintiffs,
-against- Adversary Proceedings No.
894-8182-478
Cantor Bros., Inc.,
Defendant.
_________________________________ x

FINAL AGREEMENT AND STIPULATED ORDER

WHEREAS, Cantor Bros., Inc. (the "Debtor"), conducted
business and commercial activities from on or before 1975 to
April 1993 on property located at 50 Engineers Lane, Farmingdale,
New York (the "Site");

WHEREAS, the Site has been listed in the Registry of
Inactive Hazardous Waste Disposal Sites in New York State (the
"Registry") as site number 1-52-021, and is classified by the New
York State Department of Environmental Conservation ("NYSDEC" or
"Department") as a class "2" site.

WHEREAS, Cantor Bros. consented to the entry of an

order by the New York State Commissioner of Environmental



Conservation, dated March 25, 1992 ("Administrative Order"),
requiring the Debtor to develop and implement a remedial
investigation and feasibility study ("RI/FS") and appropriate
interim remedial measures with respect to the contamination at
the Site;

WHEREAS, Cantor Bros. filed a petition under Chapter 11
of the Bankruptcy Code on February 16, 1993, in the United States
Bankruptcy Court for the Eastern District of New York;

WHEREAS, the NYSDEC filed an administrative proof of
claim (the "NYSDEC Administrative claim") on March 7, 1994,
asserting that the costs incurred and to be incurred by the
Debtor in discharging its responsibilities and obligations under
the Administrative Order and/or statutes relating to the
protection of the environment, including the costs of
implementing the final cleanup remedy for the Site selected by
the NYSDEC, and the costs incurred or to be incurred by the
NYSDEC for purposes of oversight or as a consequence of the
Debtor’s failure to comply with its obligations under the
Administrative Order or applicable environmental statutes,
including the obligation to implement the remedy, are entitled to
administrative expense status and priority;

WHEREAS, the State of New York filed an adversary
proceeding (the "Adversary Complaint") against the Debtor on
April 19, 1994, adversary proceeding number 894-8182-478, in
which New York State seeks, inter alia, the entry of a judgment

directing the Debtor to comply with the Administrative Order and,



in addition, New York seeks the entry of a judgment declaring
that the costs of compliance with the Administrative Order,
including costs incurred by the State of New York, are entitled
to administrative status and priority;

WHEREAS, the Debtor filed an Answer to New York State’s

Adversary Complaint asserting, inter alia, that the NYSDEC holds
an unliquidated contingent claim that has not been classified as
an administrative claim and that the Debtor cannot be compelled
to comply with the Administrative Order until there is an order
from the Bankruptcy Court authorizing and directing it to comply;
that if the Administrative Order is deemed to be an

administrative claim, it must be treated pari passu with any and

all administrative claims; and that compliance with the
Administrative Order cannot be an administrative expense unless
the Site poses an imminent and identifiable danger to the public
safety;

WHEREAS, it is the position of the State of New York

that, inter alia, the Debtor is obligated to comply with the

terms of the Administrative Order and that its failure to comply
subjects the Debtor to civil and criminal sanctions and penalties
under the New York Environmental Conservation Law;

WHEREAS, in order to advance the resolution of these
matters and thereby minimize litigation costs, the parties
negotiated and entered into an interim agreement and stipulated
order (the "Interim Agreement and Order"), which the Court

approved on June 26, 1996, which provided, inter alia, that




Debtor retain a contractor, Handex of New York, Inc. ("Handex"),
to implement the following work items required under the
Administrative Order, in accordance with the terms and conditions
of performance in the Interim Agreement and Order: soil borings
and laboratory analysis; groundwater sampling; data validation;
waste management; preparation of a report summarizing Handex'’s
investigation pursuant to the Interim Agreement and Order (the
"Handex Report"); site structure investigation; and site history;

WHEREAS, NYSDEC accepts the Handex Report as providing
sufficient information to enable the design of appropriate
remedial measures sufficient to resolve the NYSDEC’s claims
against the Debtor in this adversary proceeding if the remedial
measures are implemented;

WHEREAS, the Handex Report indicates that the soil
beneath the former factory area of the Site is contaminated with
volatile organic compounds, including, but not limited to, total
xylene, toluene, and tetrachloroethylene ("PCE"), for which the
most appropriate remedial technology would be a soil vapor
extraction ("SVE") system, and the sediments in the storm drains
are contaminated with semi-volatile organic compounds, which
would most appropriately be remediated through removal and
disposal of the liquids and the sediments in the storm drains;

WHEREAS, based on the Handex Report and the other
information now known to it (and barring the discovery of
contrary information), NYSDEC has concluded that this adversarial

proceeding can be resolved if Debtor: (1) pursuant to approved



Work and Design Plans, installs and operates an SVE system to
decrease the levels of contaminants in the ground beneath the
former factory area to levels that meet the criteria in NYSDEC
Technical Assistance and Guidance Memorandum ("TAGM") No. 4046 (a
copy of which is annexed hereto as Exhibit A); (2) without the
necessity of having an approved Work or Design Plan, cleans storm
drains 1 through 10 by removing and appropriately disposing of
the liquids and the sediments contained therein; and (3) seals
the four monitoring wells associated with the underground storage
tank area with grout;

WHEREAS, the parties to this agreement and stipulated
order ("Agreement and Order") desire to advance the resolution of
these matters and thereby avoid additional litigation costs;

WHEREAS, it is the intention of the parties that the
work required under this Agreement and Order will remediate the
Site to the point where it can be de-listed from the Registry,
and the work has been planned to achieve that goal;

WHEREAS, the parties agree that nothing in this Order
shall be construed to limit the right of the Debtor or any other
party to file a petition with the Commissioner pursuant to ECL
Section 27-1305(4) (b) and 6 NYCRR Section 375-1.9 to de-list the
site from the Registry or to change its classification; and

WHEREAS, notwithstanding Debtor’s agreement to carry
out the terms of this Agreement and Order, Debtor does not admit

or acknowledge any liability, fault, or wrongdoing or violation



of law, regulation or permit of any kind whatsoever in any way
related to the Site.

NOW, THEREFORE, upon the consent and agreement of the
parties by their attorneys, it is hereby ORDERED:

1. The Debtor shall retain a qualified contractor or
contractors who shall complete the remedial work ("Remedial
Work") and other obligations set forth below, in accordance with
the terms and conditions herein. (For purposes of simplicity,
the term "Debtor" shall hereinafter be read to encompass the
Debtor’s contractor or contractors.)

REMEDIAL WORK
Former Factory Area and Grouting of Monitoring Wells

2. The Debtor shall develop a work plan for the SVE
system and grouting of the monitoring wells (the "Work Plan") and
submit the Work Plan to NYSDEC within fifteen (15) days of
approval of this Agreement and Order by the Court. The Work Plan
shall include, but need not be limited to:

(a) A general description of the scope of work to
install, test, operate and maintain the SVE system;

(b) the Site Quality Assurance Project Plan
contained in the Handex Report with any modifications
necessary for the SVE Work Plan;

(c) the Health and Safety Plan contained in the
Handex Report with any modifications necessary for the SVE

Work Plan;



(d) a description of the scope of work to grout
the four (4) existing poly-vinyl chloride (PVC) monitoring
wells associated with the underground storage tank area (as
depicted on the Site map attached hereto as Exhibit B); and

(e) a chronological description of the
anticipated remedial activities, together with a schedule
for the performance of these activities.

3. The NYSDEC shall notify Debtor in writing of its
approval or disapproval of the Work Plan, and, if disapproving,
provide written comments explaining the reasons for disapproval.

4. If Debtor requires clarification of any of the
reasons specified by the Department for its disapproval, or
disagrees with the stated basis for disapproval, Debtor shall
request clarification in writing, or request reconsideration of
the denial for reasons stated by Debtor in writing, within ten
(10) days after receiving written notice that Debtor’s submittal
has been disapproved. Within fifteen (15) days after receiving
written notice that Debtor’s submittal has been disapproved, or
fifteen (15) days after receiving the Department’s response to a
timely request for clarification or reconsideration, Debtor shall
make a revised submittal to the NYSDEC that addresses and
resolves all of the NYSDEC’s stated reasons for disapproving the
first submittal. After receipt of any revised Work Plan
submittal, the NYSDEC shall notify Debtor in writing of its
approval or disapproval. If the NYSDEC disapproves the revised

Work Plan, Debtor shall be in violation of this Agreement and



Order and the NYSDEC may take any action or pursue whatever
rights it has pursuant to any provision of statutory or common
law, or under the terms of the Stipulation and Order. (Pursuant
to Paragraph 22, NYSDEC’s approval or disapproval shall be final
and binding, subject only to challenge as arbitrary and
capricious by motion upon proper notice.)

5. Within thirty (30) days of receipt of written
notification that the Work Plan has been approved, Debtor shall
submit a design plan and specifications (the "Design Plan") for
the SVE system which shall include:

(a) a minimum of two (2) vapor extraction wells
that will capture volatile organic contamination from the
area under the chemical manufacturing area and extending to
the trash dumpster area, as depicted on Exhibit B hereto;

(b) an SVE operation and maintenance (O & M) plan
that provides for:

(1) remediation of the soil in this area
until it meets the criteria set forth in TAGM 4046;

(2) operation of the SVE system until
extraction well air samples are non-detect or
asymptotic through pulsing; and

(3) a sampling program that verifies the
results of the SVE system operation including, but not
necessarily limited to, confirmatory soil sampling and

SVE system effluent testing.



6. The Design Plan shall be prepared and certified by
a professional engineer licensed to practice by the State of New
York.

7. The NYSDEC shall notify Debtor in writing of its
approval or disapproval of the Design Plan, and, if disapproving,
provide written comments explaining the reasons for disapproval.

8. If Debtor requires clarification of any of the
reasons specified by the NYSDEC for its disapproval, or disagrees
with the stated basis for disapproval, Debtor shall request
clarification in writing, or request reconsideration of the
denial for reasons stated by Debtor in writing, within ten (10)
days after receiving written notice that Debtor’s submittal has
been disapproved. Within fifteen (15) days after receiving
written notice that Debtor’s submittal has been disapproved, or
fifteen (15) days after receiving the Department’s response to a
timely request for clarification or reconsideration, Debtor shall
make a revised submittal to the NYSDEC that addresses and
resolves all of the NYSDEC’s stated reasons for disapproving the
first submittal. After receipt of any revised Design Plan
submittal, the NYSDEC shall notify Debtor in writing of its
approval or disapproval. If the NYSDEC disapproves the revised
Design Plan, Debtor shall be in violation of this Agreement and
Order and the NYSDEC may take any action or pursue whatever
rights it has pursuant to any provision of statutory or common
law, or under the terms of the Stipulation and Order. (Pursuant

to Paragraph 22, NYSDEC'’s approval or disapproval shall be final



and binding, subject only to challenge as arbitrary and
capricious by motion upon proper notice.)

9. Debtor shall commence implementation of the
approved Work and Design Plans within fifteen (15) days of
receiving written notification of NYSDEC’s approval of the Design
Plan, and shall implement the Plans in accordance with their
terms until the remediation objectives specified therein are
achieved.

10. Should circumstances warrant, Debtor may apply, in
writing, to NYSDEC for permission to deviate from the approved
Work and Design Plans. Debtor must obtain prior written approval
from NYSDEC prior to deviating from the approved Plans in any
material way. The NYSDEC shall respond to the request to deviate
from the approved Plans within a reasonable amount of time. The
period during which Debtor is required to complete the task which
is the subject of the request to deviate shall be extended by the
amount of time the NYSDEC takes to approve or disapprove the
requested deviation. NYSDEC shall not unreasonably withhold its
approval.

11. Within 30 days after completion of the Site
remediation specified in the approved Plans, Debtor shall submit
written notification to the NYSDEC that the Site remediation has
been completed in accordance with the approved Plans. This
written notification shall be certified by a professional
engineer licensed to practice by the State of New York, and shall

describe any changes to the SVE system design or other deviations

10



from the approved Work and Design Plans during construction and
remediation.
Storm Drains

12. Debtor shall remove, sample and appropriately
dispose of the water in the storm drains. Debtor shall remove
the sediments and any other material in storm drains 1 through 10
to the base of the concrete drainage structure, and sample the
removed material with the Toxicity Characteristic Leaching
Procedure ("TCLP") to determine proper disposal. Debtor shall
then dispose of the removed material as required by applicable
rules and regulations and the TCLP results.

13. Debtor shall commence the storm drain remediation
no later than thirty (30) days from the creation and funding of
the escrow account referred to in Paragraph 17 below.

14. All manifests and analytic results generated in
connection with the testing and removal of material from the
storm drains shall be submitted to NYSDEC in report form.

15. Debtor shall backfill storm drains 1 through 10 to
maintain structural integrity, with clean porous sand and/or
gravel.

PAYMENT FOR CLEANUP WORK AND DISTRIBUTION OF REMAINING FUNDS

16. The total cost of performing the work required by
this Agreement and Order will not exceed the sum of two hundred
thousand dollars ($200,000). The $200,000 cost figure referred
to above is derived from cost estimates obtained by the Debtor

from its prospective contractor, EEA, Inc. ("EEA"), with an
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allocation for contingencies added to the estimated cost of
completing the work.

17. Upon approval of this Agreement and Order by the
Court, the Debtor shall place the sum of $200,000 into an escrow
_account which shall be dedicated solely toward remediation of the
Site until completion of the Remedial Work required hereunder,
and thereafter distributed in accordance with the orders and
directives of the Court. The law firm of Platzer, Swergold,
Karlin, Levine, Goldberg & Jaslow, LLP shall be the escrow agent
("Escrow Agent"). This Agreement and Order shall be provided to
the Escrow Agent and Paragraphs 17 through 21 incorporated by
reference into, and made part of, the escrow agreement. Upon
execution of the contract between the Debtor and EEA (the "EEA
Contract"), the Escrow Agent shall pay to EEA an initial payment
toward removal of the soil and liquids from the drainage
structures in the sum of thirteen thousand dollars ($13,000).
Upon receipt of written notice from NYSDEC that NYSDEC has
approved the Design Plan, the Escrow Agent shall pay to EEA an
initial payment of $16,000 toward construction of the SVE system.
NYSDEC shall, simultaneously with notifying EEA that the Design
Plan has been approved, notify the Escrow Agent that NYSDEC has
approved the Design Plan.

18. In addition to the initial payments referenced in
Paragraph 17, EEA shall receive progress payments ("Progress
Payments") from the Escrow Agent as EEA completes various items

of the Remedial Work, in accordance with the schedule of Progress
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Payments set forth in Exhibit C hereto. The Escrow Agent shall
withhold 5% retainage from Progress Payments pending completion
of the Remedial Work.
19. The EEA Contract shall provide that payment will
be made to EEA in accordance with Paragraphs 17 through 20
herein, including Exhibit C hereto.
20. The EEA contract shall additionally provide that:
a. EEA shall submit invoices for Progress
Payments to the Escrow Agent, with simultaneous copies
to NYSDEC and the other signatory parties hereto.
NYSDEC shall determine whether payment of the Progress
Payment is proper in accordance with the terms of this
Agreement and Order, including Exhibit C hereto, and
approve or disapprove the Progress Payment accordingly.
If NYSDEC approves the Progress Payment, it shall
notify the Escrow Agent, EEA and other parties hereto
in writing. The Escrow Agent shall then pay EEA the
approved Progress Payment amount.
b. If NYSDEC disapproves an invoiced Progress
Payment, NYSDEC shall provide written notice of its
reasons for such determination, specifying what EEA
must do to complete the work item for which EEA is

seeking a Progress Payment.

c. EEA shall have the right to seek a revision of
the schedule of Progress Payments, including an upward

revision of the amount due for a particular item of
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Remedial Work and the total amount due to EEA under the

EEA Contract, for good cause shown. Good cause shall

mean due to unexpected and unforeseen occurrences

necessitating additional costs to complete the Remedial

Work required under the EEA Contract. Known additional

costs for which payment will be made include the cost

of electricity and the cost of replacing and properly
disposing of carbon filters.

d. If both the Debtor and NYSDEC determine that
EEA has shown good cause, the requested revision of the
EEA Contract will be approved, and the Escrow Agent so
instructed.

e. Unless otherwise approved by NYSDEC, all
equipment dedicated for use in the Remedial Work shall
be new. Equipment used solely in the construction
process, such as tools, shall not be considered
dedicated for use in the Remedial Work.

21. After NYSDEC has approved the work required
hereunder as complete, and EEA has been fully paid for that work,
including retainage, the Escrow Agent shall distribute any
remaining funds in the escrow account in accordance with the
orders and directives of the Court.

TERMS AND CONDITIONS FOR THE PERFORMANCE OF THE REMEDIAL WORK

22. All Remedial Work required hereunder shall be

subject to NYSDEC supervision and approval. 1In the event that

the Debtor and the NYSDEC disagree, then the determination of the
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NYSDEC shall be final and binding, provided that the
determination of the NYSDEC does not require the total
expenditures for the work performed pursuant to this Agreement
and Order to exceed $200,000. Debtor and creditor Apple Bank For
Savings ("Apple") reserve the right to challenge, by motion upon
proper notice, any determination by the NYSDEC that is arbitrary
and capricious. The filing of a motion by the Debtor or creditor
Apple challenging a NYSDEC determination shall not stay or delay
the expeditious implementation of the disputed work item by the
Debtor, unless such delay is agreed to by the NYSDEC in writing,
or implementation of the disputed work item is stayed by a court
pending its determination whether the item is "arbitrary and
capricious."

23. The Debtor shall provide the NYSDEC with written
notice of all fieldwork. Such written notice shall be delivered
to the NYSDEC no less than five days prior to the start of the
fieldwork referred to in the notice.

24. Following consultation with Debtor, the NYSDEC may
require Debtor to modify and/or amplify and expand the work
required under the approved Work and Design Plans if the NYSDEC
determines, as a result of reviewing data generated by an
activity required under this Agreement and Order, or as a result
of reviewing any other data or facts, that such modification,
amplification and/or expansion is necessary, unless the
modification, amplification and/or expansion will cause the total

cost of performing the Remedial Work required to implement this
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Agreement and Order to exceed the $200,000 sum approved by the
Court for implementation.

25. Debtor shall retain professional consultants,
contractors, laboratories, quality assurance/quality control
personnel and data validators acceptable to the NYSDEC to perform
the technical, engineering and analytical obligations required by
this Agreement and Order (collectively "Debtor’s consultant(s)").
The experience, capabilities and qualifications of the firms or
individuals selected by Debtor shall be submitted to the NYSDEC
upon entry of this Agreement and Order (although nothing herein
shall preclude Debtor from making this submission prior to entry
of this Agreement and Order).

26. The NYSDEC shall have the right to obtain split
samples, duplicate samples, or both, of all substances and
materials sampled by Debtor, and the NYSDEC also shall have the
right to take its own samples. Debtor shall make available to
the NYSDEC the results of all sampling and/or tests or other data
generated by Debtor with respect to implementation of this
Agreement and Order and shall submit these results in the
progress reports required by this Agreement and Order. The
NYSDEC shall make available to Debtor the results of all samples
and/or tests or other data generated by the NYSDEC with respect
to the site which is the subject of this Agreement and Order.

27. Debtor shall obtain whatever permits, easements,
rights-of-way, rights-of-entry, approvals, or authorizations are

necessary to perform Debtor’s obligations under this Agreement
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and Order. If, after Debtor’s documented, good faith best
efforts, Debtor fails to obtain these authorizations, the NYSDEC
may take any appropriate action necessary to secure these
authorizations.

28. Debtor and its successors and assigns shall be
bound by this Agreement and Order. Debtor, through its officers,
directors, agents, servants, employees, successors and assigns,
shall be responsible for implementing the terms of this Agreement
and Order. Any change in ownership or corporate status of Debtor
including, but not limited to, any transfer of assets or real or
personal property shall in no way alter Debtor’s responsibilities
under this Agreement and Order.

29. Debtor shall provide a copy of this Agreement and
Order to each contractor hired to perform work required by this
Agreement and Order and to each person representing Debtor with
respect to the Site and shall condition all contracts entered
into hereunder upon performance in conformity with the terms of
this Agreement and Order. Debtor or Debtor’s contractor(s) shall
provide written notice of this Agreement and Order to all
subcontractors hired to perform any portion of the work required
by this Agreement and Order. Debtor shall be responsible for
ensuring that Debtor’s contractors and subcontractors perform the
work to be done under this Agreement and Order in accordance

herewith.
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CONVERSION TO A VOLUNTARY CLEANUP WORK PLAN

30. If Apple or any third party who qualifies for
"volunteer" status (the "Volunteer") under the NYSDEC'’s Voluntary
Cleanup Program (the "Program") applies for and is accepted as a
volunteer to cleanup the Site for industrial use under the
Program, NYSDEC shall, consistent with its legal authority,
accept this Agreement and Order and any approved Work and Design
Plans submitted to NYSDEC by the Debtor pursuant to this
Agreement and Order as an approved work plan for inclusion in a
voluntary third party cleanup agreement for the Site between the
Volunteer and the NYSDEC.

31. In the event that a party qualifies and is
subsequently approved as a Volunteer for cleanup of the Site
under the Program, the EEA Contract shall be assigned by the
Debtor, at the option of the Volunteer, to the Volunteer, who
shall have all of the rights and obligations of the assignor
under the EEA Contract. In the event of an assignment to a
Volunteer, the escrow fund established hereunder shall remain
dedicated to the cleanup of the Site until the cleanup is
complete, as provided herein.

PETITION TO DE-LIST

32. Upon achievement of the cleanup goals of this
Agreement, NYSDEC will, consistent with its legal authority,
begin the process necessary to reclassify or de-list the Site
from the Registry, unless Debtor or any other party has already

begun the process. Any costs attributable to the
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reclassification or de-listing process will not be paid by the
Debtor or from the escrow account.
MISCELLANEOQUS

33. This Agreement and Order shall supplement, and not
supersede the Interim Agreement and Order. However, the terms of
this Agreement and Order, including any previous orders,
stipulations or agreements incorporated herein, shall constitute
the complete and entire Agreement and Order between Debtor and
the NYSDEC concerning implementation of the Site remediation
required hereunder. No term, condition, understanding, or
agreement purporting to modify or vary any term of this Agreement
and Order shall be binding unless made in writing and subscribed
by the party to be bound. No informal advice, guidance,
suggestion, or comment by the NYSDEC regarding any report,
proposal, plan, specification, schedule, or any other submittal
by Debtor shall be construed as relieving Debtor of its
obligation to obtain such formal approvals as may be required by
this Agreement and Order.

34. The.caption of the State’s adversary proceeding
shall be changed to substitute as a party plaintiff the current
NYSDEC Commissioner by deleting "Michael D. Zagata as
Commissioner of the New York State Department of Environmental
Conservation" and inserting in its place "John P. Cahill as

Commissioner of the New York State Department of Environmental

Conservation."
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35. All references to "professional engineer" in this
Agreement and Order are to an individual registered as a
professional engineer in accordance with Article 145 of the New
York State Education Law.

36. All references to "days" in this Agreement and
Order are to calendar days unless otherwise specified.

37. The section headings set forth in this Agreement
and Order are included for convenience of reference only and
shall be disregarded in the construction and interpretation of
any of the provisions of this Agreement and Order.

38. This Agreement and Order is subject to the
approval of the United States Bankruptcy Court.

39. Any notices or reports required to be provided
herein shall be in writing and sent by regular mail, or by hand
delivery addressed as follows:

If to the Debtor:
Platzer, Swergold, Karlin, Levine, Goldberg
& Jaslow, LLP

150 East 52nd Street

New York, New York 10016

Attention: Michele K. Jaspan, Esq.

-and-

Martin Cantor

16 Foothill Road

East Northport, NY 11731

-and-
Cahn Wishod & Lamb, LLP
534 Broadhollow Road

Melville, New York 11747-9034
Attention: Frederick Eisenbud, Esq.
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If to Apple:

If to the

Apple Bank For Savings

277 Park Avenue

New York, New York 10172
Attention: Michael B. Greene

With a copy to:

Baer Marks & Upham LLP

805 Third Avenue

New York, NY 10022

Attention: Jay L. Gottlieb, Esq.

State:

New York State Department of Law
120 Broadway

New York, New York 10271
Attention: Andrew J. Gershon, Esq.

-and-

New York State Department of Environmental
Conservation/DER

50 Wolf Road

Albany, New York 12233-7010

Attention: Steven M. Scharf, P.E.

-and-

New York State Department of Environmental
Conservation/DEE

200 White Plains Road, 5th F1l.

Tarrytown, New York 10591-5805

Attention: Edward Devine, Esq.

40. In addition to the notices and reports that must

be provided to Apple pursuant to Paragraph 39, copies of any

correspondence between and among the Escrow Agent, Debtor and

NYSDEC concerning implementation of this Agreement and Order

shall be provided to Apple. 1In the event such correspondence

includes lengthy exhibits or attachments, the party initiating

the correspondence may omit such exhibits or attachments,
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provided this omission is noted and Apple is provided with copies
if it_so requests.

41. This Agreement and Order shall survive dismissal
df this case. The’ parties consent to the exclu51ve ]u*lSdlC:101
of the New York State Supreme Court for the County of New York,
or, if a federal cause of action arises, of the United States
District Court for the Southern District of New York, to decids
any case or controversy arising out of this Agreement and Orclser

. -42. This Acresement and Order is in full and fineal
settlement of this adversary proceeding, and any and all claims

filed in connection therewith by the NYSDEC and Apple.

SO AGREED:

Dated: New York, New York

October 3}, 1icc7
DENNIS C. VACCO, ATTORNZY PLATZER, SWERGOLD, KARLIXN,
CENERAL FOR THE STATE CT LEVINE, GOLDBERG & JASLOw, LLP
NEW YORK ATTORNEYS FOR DEBTOR

_ATTORNEY FOR PLAINTIFES

By : MIW By: 1446/{m(~u// «'(1‘3&"“

ANDREW J. (ZRSHON (AG/61 MICHELE K. JASPAN (MX,/17:7
Assistant Attorney -eneral For The Firm

120 Broadway 150 East 52nd Stre=t

New York, New York 10271 New York, New York 1II1z2
(212) 415-8474 . (212) 593-3000
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. vatea: New YOrk, New XOIK .
' ogesbex 3, 1997 ‘ BAER MARKS & UPHAM LLP

. abe > ATTORNEYS FOR APPLE BANK

' = . FOR SAVINGS

JAY GOTTI\IEB (JG/9733)
A Member “of the Firm -
~ 805 Third Avenue
New York, New York 10022
(212) 702-5700

SO ORDERED, this 1= , \ \

day of m 1997
e By

UNITED STATES ‘BANKRUPTCY JUDGE

caat\stip.?
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In Proceedings for a
Reorganization Under
Chapter 11

Bankruptcy Case No.
893-80853-478

Judge Eisenberg

State of New York an,w,;
Zagata as CommlsSloner"
Env1ronmental cOnservat

.o
P

-againsﬁ*fﬁ,yﬁ~ Adversary Proceedings No.

894-8182-478

n

Cantor Bros., ch.,='

.- A m e ——-- -l

s.., Inc. (the "Debtox"), conducted
iéies from on or before 1975 to

7at.so Engineers Lane, Farﬁingdale,

I R A S
order by the New York Statle Commissioner of Environmental
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) ) ‘ 3 ' l A . o l - . .
Conservation, daﬁed”Mare 1992 ("Administrative Order"),

requxrlng the Debtor to.dev p .and implement a remedial

1nvest1gatlon and feas;_. n,ﬁﬁdy.("RI/FS")_and'appropr;ate
; “,féspect to the contamination at

the Site; o

zos. filed a petition under Chapter 11

fﬂgry 16, 1993, in the United States

WHEREA;“the

claim (the "NYS:H:Wf:t.:

;mﬁiement the remedy, are entitled to
ug and priority;

WHEREAS 'f'New York filed an adversary

proceeding (thej,':' Cbmélaint") against the Debtor on
April 19, 19344‘adver

-
which New York State geek

J

directing the«pebpera
2 :

déééding number 894-8182-478, in
ffie alia, the entry of a judgment

mply with the Administrative Order and,




ATTY GEN ENV. PROT.B  Fax:212-416-6007 Apr 2 °98 10:34  p.og

he entry of a judgment declaring

in addition, New. York seeks

that the costs of complz pio wibh the Administrative Order,

including cqsts‘%ncgrrad _e:Sta;e of New York, are entitled
. PRI B L . . ' ,
to administrative status:.and/priority;

WHEREA$vgﬁhEQD‘ :filed an Answer to New York State’s

Adversary Compléiﬁiﬁaséep ;,inter alia, that the NYSDEC holds

an unliquidatedﬁé ﬁﬁing xﬁﬁthat has not been classified as

an administrati?éw :ﬁéﬁ}the Debtor cannot be compelled
,,j§§~prder until there is an oxder
#thggizing and directing it to comply;
ééi is deemed to be an

,Qét’bé~treated pari passu with any and

safety; :
WHEREAS £ is"thei position of the State of New York

that, inter gl_g the:j

ditigation costs, the parties
i interim agreement and stipulated

nt and Order"), which the Court

which provided, inter alia, that
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("Handex");

pebtor retain a centraccég jdex‘of New York, Inc-

to 1mplement thevfhlIOWin w k 1tems required under the

Admlnlstrat;ve Orde:,. 'ﬁqe'wlth the terms and condltions

of performance in: the Int Agreement and Order: soil borings

and laboratory anal Jjater gampling; data validation;

f a report cummarizing Handex’s

waste managements: prepaf

anGstlgatlon pursuant'to _Ihﬁérim Agreement and order (the

-

vHandex Report"),‘.ftef:‘ re 1nvestlgatlon, and site histoxy/

WHEREAS,- ySDE ggpbs the Handex Report as prcv1d1ng

gufficient 1nformatLon Iéithe design of appropriate

d.¥9501ve the NYSDEC's claims

remedlal measures suff}c ent
: Afsary proceeding if the remedial

 ﬁReport indicates that the soil
zea'of the Site 1is contaminated with
néluding, but not limited to, total
T bfbethylene (npceE"), for which the
ﬁﬁbiOQy would be a soil vapor
extraction ("SVEQ).sy 4 ‘the sediments in the stoxm drains

; .oﬁatile organic compounds, which
Temedlated through removal and

g sediments in the storm drains;
the Handex Report and the other

o ‘.Kand barring the discovery of
ﬁYSDE?Qhas concluded ghdt this adversarial

proceeding :gﬁibé.fésqgﬁ ffif:Debtor: (1) pursuant to approved
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|
i
)
|
1
|

i

apce Memerandum ("TAGM") No. 4046 (a
copy of which 19 annexed her'_o4as Exhibit A); (2) without the

necessity of hav'ng ar. app: ved Wbrk or Design Plan, cleans storm

drains 1 througbﬁ;ouhy;; m pggand appropriately disposing of

the ligquids ah&ﬁ_ﬁef contained therein; and (3) seals

the four monlterlngfwe géiated with the underground storage
tank area with grout,

WHEREAS the pa :E;to this agreement and stipulated

order ("Agreement and orde - desire to advance the resolution of

these matters apd_che, idzadditional litigation costs;

?ﬁehtion of the parties that the

work required-ﬁﬁaefifhi émient and Order will remediate the

Site to the poznt.where ﬁ’pe de-listed from the Registry,

and the work. has beenm ia7to achieve that goal;

L

WHEREAS th: 5 agree that nothing in this Order

shall be constr:ed toL' he right of the Debtor or any other

party to f11e~aipet hgthe-Commissioner pursuént to ECL

Section 27- 1305 NYCRR Section.375-1.9 to de-list the

site from the Registry‘o .o éﬂange its clasgification; and

WHERE§S;*n$’ his ﬁ@ing.Debtor's agreement to carry
méﬁﬁ and Order, Debtor .does not admit
. “ . 4

fault, or wrongdoing or vioclation

out the terms of thls'a

‘or acknowledge any llab 2;
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of law, regulatién or permit..

I}

related to the Sigem

1w
CI

parties by ﬁheixi&tﬁ@ﬁﬁe t.i? hereby ORDERED:

1. ;Tﬁéfﬁébﬁbt 5 i rétain a qualified contractor or
contractors'whd”ﬁﬁéiiféé
Work") and otﬁeﬁﬂbbﬁiéag

the terms and conditions

2. The Deb.
system and groliting of th
submit the w°fﬁij?fﬁ“”

approval of thigfﬁéféemgn
. e Lo

gshall includejfhgtfﬂéf Béfiimited to:

iidéscription of the scope of work to

nd maintain the SVE system;

dport with any modifications

ﬁfk Plan;

"hfand Safety Plan contained in the

Handex'Réﬁéfﬁ'Q&

Work Planéi
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(d)  a Bégg zttion of the scope of work to grout

the four (qj_éiisfin 919iny1 chloride (PVC) monitoring

wells associateéd with ‘Anderground storage tank area (as

depicted on' the §it {p ‘attached hereto as Exhibit B); and

anticipatedfféﬁé&f’l éé-ivities, together with a schedule

3. The NYSE&C
approval or d;sagp;pvap; “Work Plan, and, if disapproving,

inng the reasons for disapproval.

‘4m§§£fqr disapproval, Debtor shall

o

11

g, or request reconsideration of
iﬁy.Débtor in writing, within ten
(10) days after recei, g'ééen notice that Debtor’s submittal
has been dlsapprovéd }ﬁiiifteen (15) days after receiving
written notlgeuphatjpgp, éubmittal has béen disapproved, or
fifteen (15) dayé}éigér ving the Department’s response to a
timely requésﬁ Eéf{é£§“h =E13n or reconsideration, Debtor shall
make a rev1sad submltta te‘ he NYSDEC that addresses and

resclves all of the'NY; E ?stated reasons for disapproving the

first submlttal After ec apt of any revxsed Work Plan

submittal,, th ’_ﬂsgﬁ" ot;fy Debtor in writing of its

approval or disappmd fhe NYSDEC disapproves the revised

Work Plan, Debtor sha

- f

. in .yiolation of this Agreement and
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- any action or pursue whatever

Order and the NYSDEC may tak

rights it has pursuant tof n .ptov1sion of statutory or common

law, cr‘under the;tegms*OH ‘AStlpulatlon ‘and Order (Pursuant

to Paragraph 22;_ﬁ¥$ﬁzc%§: noval or disapproval ‘shall be final

and binding, subjéﬂt*bn‘ lmlenge ag arbitrary and

capricious by motlon upo péiynotice.)

5. Wlthzn th 391fdays of receipt of written

notification that the Wor; an has been approved, Debtor shall

submit a design. plan an.. ifications (the "Design Plan") for

the SVE system.wh;ch sha‘ nciﬂ&e:
(ér*v'ﬁ” 3f. two (2) vapor extraction wells
that will capture”vola le ‘organic contamination from the

area under. the che‘: mariufacturing area and extending to

- the trashxdpmp:;g; ayed; as depicted on Exhibit B hereto;

'r%;idn and maintenance (O & M) plan
that provi@ébéﬁé?
5' ~f(@§ Héﬁfétion of the soil in this area
untilgftjmgéti riteria set forth in TAGM 4046;
Eicn of thé SVE system until

‘samples are non-detect or

£ 'system operation including, but not
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|
)

6. The DesignﬁPﬁéﬁfshall be prepared and certified by

a professional‘eﬁgiheér-; ised to practice by the State of New

York. . : i
| ' fnotify Debtor in writing of its

approval or dlsapprevalfji L& Pesign Plan, and, if disapproving,

provide written commen,_ ining the reasons for disapproval.

.
8. If'DéEtér'r guires clarification of any of the

reasons speczfled by th Sﬁﬁt.fqr its disapprcval, or disagrees

, N

with the statedlba51s P65 rééﬁéroval, Debtor shall request

clarlflcatlon in ertln' Treguest reconsideration of the

denial for reasons stare. :ﬁtor in writing, within ten (10)

I .

days after receiv;ng W tiotice that Debtor’s submittal has

been dlsapproved Wfthln £ ;ﬁéen (15) days after receiving

written notice that Debtor ‘sibmittal has been disapproved, or
fifteen (15) days afte ;viﬁg the Department’s response to a

timely request Eor clar1 éétidn or reconsideration, Debtor shall

make a reviged ubmlttal :ﬁé'NYSDEC that addresses and

resolves all. of.,he:NYSDEC stated reasons for disapproving the

first submlttal éﬁ of any revised Design Plan

submittal, the NYSDE' sh étify Debtor in writing of its

approval or dlsapprova, .ﬂﬁhe NYSDEC disapproves the revised

Deslgn Plan, Debter sh béﬁin violation of this Agreement and

Order and the NYSDEC ke any action or pursue whatever

rights it has pursuan 'ny prov1510n of statutory or common

law, or under the terms ihe Stipulation and Order. (Pursuant

to Paragraph 22 NYSDEg '1apptoval or disapproval shall be final
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E ,
and binding, submect only 1éhallenge as arbitrary and
capricious by moblon upon\p per ‘notice.)
9. bebﬁﬁiﬂéhf .mence 1mplementatlon of the -

éppfbved'wOfk an@fbésigﬁ W1th1n fifteen (15) days of

receiving writtéﬁ;hoﬁiﬁi'& 3% of NYSDEC'’s approval of the Design

Plan., and shall'ihﬁ@éh&n;\ .q:Plans in accordance with their

terms until the remediat bjectives specified therein are

achieved.

10. Should c1 ﬁénces-warrant,'nebtor may apply, in

writing, to NYSBBC for p :sién to deviate from the approved

Work and D631gn-Plans ‘or must obtain prior written approval

from NYSDEC prlor to de; g ‘from the approved Plans in any

material way. The NYSDEC ahéil5respond to the request to deviate

from the approved Pla_ n 'a reasonable amount of time. The

L

period during which‘D bt féquired to complete the task which

is the subject of tha : £o deviate shall be extended by the

amount of time ;hgﬁNYSDE
A D

requested deviation. -

;kgﬁéto approve or disapprove the
éﬁall not unreasonably withhold its

approval.

11. ’ﬁithiﬁfﬁb "3§fter completion of the Site

remediation sﬁééiﬁiééwi kapproved Plans, Debtor shall submit.

written notlficatlon to the NYSDEC that the 81te remediation has

been completed'in accor ﬁWith the approved Plans. This -~

written notlfzcatxoh‘sh ¢f¢ertified by a professiocnal

engineer llcensed to/pr e'By'the State of New York, and'shall

describe any changes to theaSVE system de31gn or other deviations

10
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’, .
i

Dé

gsign Plans during construction and

from the approvéd?Wdﬁkdﬁ@!
remediation. .5 o
| Storm Drains |

| 12. ﬁ%ﬁﬁgf?éﬁz Vave,'sample and appropriately
dispose of the w%ﬁéi?igJ he! T drains. Debtor shall remove
the sediments aﬁ#ia@&fhti _térial in storm drains 1 through 10
to the base of-Eﬁé@é&ﬁér, dr;#hage structure, and sample the
removed matefi&lﬁﬁifh?t

i

Procedure ("TCLP!) to @
| S

ity Characteristic Leaching
T me'?roper dispesal, Debtor shall
then dispose of the rémoved:material as required by applicable

rules and regﬁlaﬁiénéﬁéﬂd "fCLP results.

13. Débbbr@éﬁ' mmence the storm drain remediation
no later than Ehi&gy{f" ys from the creation and funding of

.- !”.' : o o
the escrow accoupt referredito in Paragraph 17 below.

14. A@ifﬁ&ﬁ Fe nd analytic results generated in

connection with the & 1@ ‘removal of material from the
storm drains shall be s d te NYSDEC in report form,
L1 be, 3
1 e

backfill storm drains 1 through 10 to

maintain structﬁgaifip - with clean porous sand and/or

gravel. ) ; ' _
PAYMENT FOR CLEANUE WOR! ISTRIBUTION OF REMAINING FUNDS
. 16. cfhé:t&ta~ t. of performing the work reqﬁired by

this Agreement épdﬁdi e not exceed the sum of two hundred

thousand_dollaiéViéiﬁ The $200,000 cost figure referred
R . S /
to above is derived:froi - estimates obtained by tﬁe Debéor
1 I : . ) ,

from its prospective comtractor, EEA, Inc. ("EEA"), with an

11
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allocation for contihgéng; édded to the estimated cost of

completlng the work
17L Upon apprl' _fftﬁiéiAgreemenc'end Order by the

Court, the Debtor shall p ace-the sum of $200, DOO into an escrow

account which shall be de' ted solely toward remedlatlon of the

Site until completmon-of the *Remedial Work required hereunder,

and thereafter dzstrlbut “éqoordance with the orders and

directives of the Court ”iekvfirm of Platzer, Swergold,

Karlin, Levrne, Goldbeng’ éfloﬁ, LLP shall be the escrow agent

("Escrow Agent")' Thre: { eﬁeﬁt and Order shall be provided to

the Escrow Agent'and Para his i17 through 21 incorporated by

reference lnto, and mad :0f, the escrow agreement. Upon

execution of the,eogerac ween the Debtor and EEA (the "EEA

Contract"), thejEsoroﬁu ger éﬁéll pay to EEA an initial payment
toward removelhdf?ﬁheﬁ dpliquids from the drainage
structures in tﬁedéﬁﬁf, ”éEn'thousand dollars ($13,000).
Upon receipt of wrrtte hotice from NYSDEC that NYSDEC has

approved the De51gn Pla ;Escrow Agent shall pay to EEA an

initial payment of $16 000

oward construction of the SVE system.
NYSDEC shall, aimultan wéth notifying EEA that the Design
Plan has been approved fy.the Escrow Agent that NYSDEC has
approved the Deg;gp_n; n . A |

18. ‘;h-dddit o the initial payments referenced in
Paragraph 17,'E%A”§H§i ive progress payments ("Progress
Payments") froﬁzthefﬁé A’eéc as/EEA completes various items

of the Remedié#ﬂﬂork,;ﬁg.;p;ordance with the schedule of Progress

.
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Payments set forth in Eiﬁibit cfhéﬁébc. The Escrow Agent shall

withhold S% retalnage from Prcgf ‘Payments pending completion

of the Remedlal WOrk

19. The EEA Céntrac . provide that payment will

be made to EEA in accq;&éﬁ¢a H aragraphs 17 through 20

herein, including Exhib@fﬁctﬁ&

20. The EEA contract{ShiIl additionally provide that:

a. EEA;%hhiliﬁl nﬁbices for Progress

Paymentsg to &ﬁeiEsé Agent, with simultaneous copies

to NYSDEC and the ot lgnatory parties hereto.

NYSDEC shall determ hgther payment of the Progress

Payment is proper 1 ._anCe with the terms of this

Agreement and Grder () @iﬁg Exhibit C hereto, and

approve or dlsapprovj,

i ‘Progress Payment accordingly.

If NYSDEC apbrovea the f@g;ess Payment, it shall
A : {EA and other parties hereto
in writing.;!ﬁh&ﬁéa igent shall then pay EEA the

ft amount .

approved Pragress

b. If.NYSD' digdp dﬁes an invoiced Progress

Payment, NYSDEC shall grovide written notice of its

reasons for such ‘gtion, spec1fy;ng what EEA

must do to complet q¢£k item for which EEA is

seeking a Progress
. n he right to seek a revision of
: L

the scheddxh-of Pr¢§? dements, including an upwérﬁ

revision of the amount;due for a particular item of
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necessitatingn§¢: ional costs to complete the Remedial

Work requ;red inidex: the EEA Contract. Known additional

i approved, and the Escrow Agent so

¢els, shall not be considered

nf&he Remedial Work.

as- approved the work required
A.ﬁas been fully paid for that work,

including recalnage, the,Es 3@W'Agent shall distribute any

- remalnlng fundsfln.the ¢ account- in accordance with the
orders and directives

TERMS AND ceunx-r:ous:. OR| THE: PERFORMANCE OF THE REMEDIAL WORK

22. All Reme ia Work required hereunder shall be
subject to NYSHEC sapervi »and‘approval_ In the event that

the Debtor and the NYS disagree, then the determination of the

14
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NYSDEC shall be fihal'apafbiﬂ&ing, provided that the

determination of"ﬁhe7NYSDﬁC ddés not require the total
l

expendlturns for the work’ erfbrmed pursuant to thls Agreement

and’ Order to exceed szoe 6003 - Debtor and credltor Apple Bank For

Savings ("Apple") reserv_ ;right to challenge, by motion upon

proper notice, any determ ation'by the NYSDEC that is arbitrary

and caprlczous The fxli g‘“ffa motlon by the Debtor or creditor

Apple chaTIenglng a NYSDEC etermznatlon shall not stay or delay

the expeditious. melement .n}of the disputed work item by the

Debtor, unless such delay :greed to by the NYSDEC in writing,

or 1mp1ementaticn~qf.the, 'uged work item is stayed by a court

pending its detefﬁiﬁ&tiag wbe;her the item is "arbitrary and
capricious.”

23, Tﬁeﬁ@ép}bf 1" provide the NYSDEC with written

notice of all‘fiéiﬂﬁdﬁﬁ. 'hf&iitten notice shall be delivered

to the NYSDEC no’less;tfm Vve.days prior to the start of the

fieldwork referred £ EnER otice.

l

24. Follow:n Gltation with Debtor, the NYSDEC may

require Debtor tb modil' and/ :famplify and expand the work

required under the appr: ,mﬁik and Design Plans if the NYSDEC

determines, as a resultu reviewing data generated by an
Agreement and Order, or as a result

iffacts, that such modification,

modlflcatlon, ampllfl 'nd/or eXpansion will cause the total

T s
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Agreement and Order to exceedﬁthe $200,000 sum approved by the

Court for 1mplementation

25. Depto;Asha tain professional consultants, -

contractors, laﬁb%atéfié liﬁy assurance/quality control
personnel and data validatorsiacceptable to the NYSDEC to perform
the technical, analytical obligations required by

1 ,tively "Debtor‘’s consultant(s)").

this,Agreement‘aﬁﬁ?ﬁ#&é;
The experience,fcéﬁébiii and quallflcatlons of the firms or
individuals selec%éa*syfb ﬁshall be submitted to the NYSDEC

upon entry of thxs Agree

and Order (although nothing herein

shall preclude Debtor fro ﬁﬁg this submission prior to entry
[ - '
of this Agreemenwuand~0rda'

26. The NYSD shall . have the right to obtain split

samples, duplicate samgle ;both, of all substances and

materials sampled by Debt’ arid the NYSDEC also shall have the

right to take 1t% ‘own'" sa p: . Debtor shall make available to

the NYSDEC the results'o sampling and/or tests or other data

“t. to implementation of this

generated by Debtor w;th x

Agreement and Order and sha '&ﬁmit these results in the

progress reporté?reqﬂif 1E'Agreement and Order. The

NYSDEC shall make availaA ‘Debtor the results of all samples

and/or tests or cther da 'ra:ed by the NYSDEC with respect

to the site which Lsfthe 1 ect of this Agreement and Order.
N TP :

27. Debtoxr s __1n whatever permits, easements,

R 5

rights-of-way, rights-of _approvals, or authorizations are

necessary to perform Debtor’s: obligations under this Agreement
FOXm DEbEL _ A 4

16



ATTY GEN ENV. PRDT.E‘ Fax:212-416-6007 Apr 2 ’98  10:39

and Order. If, after Debtor”

efforts, Debtor falls to ebta

| :

may take any approprlate ac; o

haeFﬁﬁented, good faith best
2e authorizations, the NYSDEC
séerystoxsecure these’
authorizations. 'g‘ N |

28. Debtor and 1ts & eﬁéérs and assigns shall be

bound by this Agreement and’ d.der "bébtor, through its officers,

directors, agents, servants,.

{

shall be responsible for 1mp

empléyees, successors and assigns,
ig the terms of this Agreement

and Order. BAny change mn.eﬁ‘erv§ ‘6t corporate status of Debtor

including, but not- llmzted bq- -rensfer of assets or real orx

personal property shall 1n no iy aﬁﬁér Debtor’s responsibilities

under this Agreement and Orde

29. Debtor shalllp wid éfecpy of this Agreement and

Order to each contractor hlre: rform work reguired by this

Agreement and Order’ and-ﬁo‘each Yexson representing Debtor with

respect to the Site and shall £ion all contracts entered

into hereunder upon performance feonformlty with the terms of

gr'Debtqr s contractor (s) shall

this Agreement and Or@QI{f,PQ

provide written noticéiof-th g A reEmént and Order to all

subcontractors hired to perferm anyfpertion of the work required

by this Agreement and Ordep 'ghall be ‘responsible for

ensuring that Debtor s con nd subcontractors perform the
J : e
work to be done under thlB A t and Order in accordance

herewith.

P.18
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CONVERSION TO A VOLUNTARY%CLEhNUP WORK PLAN

Cox nf”thlrd party who qualifies for
J:eer“) under the NYSDZEC'’ s Voluntary
applles for ‘and is accepted as a
,bz industrial use under the

volunteer to cleanup the

Program, NYSDEC shall '%s sééﬁt with its legal authority,

accept this Agreement and o) der and any approved Woxk and Design

Plans submitted. do NYSEEC;h ,the,Debtor pursuant to this

Agreement and Order as an-a proved work plan for inclusion in a

voluntary third party cle~v agreement for the Site between the

Volunteer and the NYSDE
31. In tbe ev; Eﬁ a party qualifies and is
subsequently approved as Vblunteer for cleanup of the Site

under the Program, the EE ,9,:ect shall be assigned by the

Debtor, at the optlon o :qunteer. to the Volunteer, who

shall have ell of the rlgh ,fand'obligations of the assignor

under the EEA Ccntract he ‘event of an assignment to a

Volunteer, the escrow fu :E&blished hereunder shall remain

dedicated to the'cleanup &efsite until the cleanup is
complete, as prOV1ded" : .
PETITION TO DE- LIST
- 32. Upon achie e"ﬁﬁ;of.the cleanup goals of this
Agreement, NYSDEC w111 gﬁent with its legal authority,
begin the proceas necx ' reclassify or deelist the Site

] . !Al N !
from the Regl5§¥Yg'qn;.y tor or any other party has already

begqun the prodeéé.f Any: gg& attributable to the

- 18
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reclassification;dr‘de—liﬁtiﬁé'process will not be paid by the

Debtor or from the escrow’ account.

MISCELLANEOUS °

33. ThlS Agreemen énd Order shall supplement, and not

supersede the Interxm Ag t “and Order. However, the terms of

thls;Agreement.anngrde: xﬁc'ﬁ&iag any previous orders,

stipulations cr'%gféémén orporated herein, shall constitute

the complete and ent;re greement and Order between Debtor and

the NYSDEC concernlﬂg ' ‘entablon of the Site remediation

required hereunder.."NoQ., ~condition, understanding, or

agreement purpdfﬁiﬁéfﬁcf / or vary any term of this Agreement

and Order shall?bé,ﬁiﬁﬁ; nless made in writing and subscribed

by the party tofbé“bgun& b,i@fo:mal.advice, guidance,

suggestion, or.éohmént“ﬁy; efﬁ&SDEC regarding any report,

71, schedule, or any other submittal

proposal, planjéépécﬁﬁ

by Debtor qhall?beHccns @s relieving Debtor of its

mal approvals as may be required by

ﬁftﬁe State’s adversary proceeding

shall be chanééd Eéléﬁb ﬁéfﬁs a party plaintiff the current
| K . B

NYSDEC Commissﬁdnér}bYu ing'"Michael D. Zagata as
Commissioner 6ﬁﬁﬁﬁé»ﬁj YdilfSEate Department of Environmental
Conservation" éndfiné&_ in its place "John P. Cahill as

Commissioner of thie New. ork: State Department of Environmental

Conservation-"(.

19
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35. All references‘to "professional engineer" in this

Agreement and Order are t : '-indLV1dua1 registered as a

profes31onal englneer i

¢qq:“§pce with Article 145 of the New
York State Educatiqn Law,:

36. All referﬁnces to "days" in this Agreement and

Order are to calpndgrud 8 &nless otherwise specified.

37..fﬁhé@sé¢;‘ j@ings set forth in this Agreement
and Oxder are igﬁlﬁa%a"fb fvenience of reference only and
shall be dlsregazded ;nr _oﬂgtrﬁction and interpretation of
any of the provislons o} ;s?#éreemeht and Order.

éﬁ:?aﬁd Order is subject to the

herein shall be in wr1t1 gndi%ent by reguiar mail, or by hand

delivery addres?Ed*as{:‘?

If to the Debtbi:

i -
PlatzervTSwe

11747-9034
zick Eisenbud, Esqg.

i
|

20
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!

If to Apple:

Apple'Sahk,rbr}

New Xdﬁk;w'
UAttentlon

New York NY
Atten;ion J

If to the scateﬂ'

110271
.J. ' Gershon, Esq.

New' York Ne‘”
Attentxen Ay

‘l

40. iputhe notices and reports that must

be provided-to~%¥§1eﬁpf i,;o‘Paragraph 39, copies of any

correspondence betwegn .a mong the Escrow Agent, Debtor and

NYSDEC ccncerniﬁg~;ﬁ§, f;Sn of this Agreement and Oxder

In the event such correspondence

shall be proviééd:ééﬁkég
: ”dettaqhments,‘the party initiating

t£ Buc¢h exhibits or attachments,
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provided this?omLBSiQnuiéf#;.gd and Apple is provided with copies

if it so requésts}

41. -ThEQ-Agfé' "#and Order shall survxve dlsmlssal

of this case. The part 'fent to the exclusive jurisdiction

of the New York State Su ﬁ"ﬁburt for the County of New York,

or, if a federal cause °1 ‘o’ arises, of the United States

District Court fq:wtheuS' ekﬁ;bistrict of New York, to decide
any case or coﬂtéé&éré§  #éfou: of this Agreement and Order.

42. TéiﬁrAﬁg et jﬁanﬁ Order is in full and final
settlement of thi; é&€é Qfaceeding, and any and all claims

filed in connectionit”ir’ ‘ﬁby the NYSDEC and Apple.

S0 AGREED: , ?"
l .

Dated: New York New
October.SIL

y

DENNIS C. VAcca,,AmToRNE¥
GENERAL FOR THE STATE' “Fﬂ
NEW YORK i

ATTORNEY FOR PLAENTIFFS

PLATZER, SWERGOLD, KARLIN,
LEVINE, GOLDBERG & JASLOW, LLP
ATTORNEYS FOR DEBTOR

By='ﬁ¢@A&lL/(Q}§f%Qﬂ%/

MICHELE K. UASPAN(MK/1737)

By: ,diu_£-+a?fi“

ANDREW- J"

Assistant. .. For The Firm

120 Broadwayi-' 150 East 52nd Street

New York; ‘New Yor : New York, New York 10022

(212) 416 8474 (212) 593-3000 .

22
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. Dated: New York; New: S L
- ob. BAER MARKS & UPHAM LLP
A - ATTORNEYS FOR APPLE BANK
FOR SAVINGS

JAY GOTTI\IEB (JG/9733)
A Member “of the Firm
~ 805 Third Avenue _
New York, New York 10022.
(212) 702-5700

§0 ORDERED, this 2—. =

day of ﬁeber, 1997 o
MNPA-

UNITED STATES 'BANKRUET

L U U L PR

Ct\tip.7
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

————————————————————————————————— X
In Proceedings for a
Reorganization Under
Chapter 11
In re Cantor Bros., Inc., Bankruptcy Case No.
Debtor. 893-80853-478
Judge Eisenberg
_________________________________ X 35? ,/,u)f.)'\
State of New York and Langdon " |
Marsh as Acting Commissioner of e
Environmental Conservation, A ‘qub '
AT,
Plaintiffs, Aﬁ
-against- Adversary Proceedings No.
894-8182-478
Cantor Bros., Inc.,
Defendant.
————————————————————————————————— X
INTERIM AGREEMENT AND STIPULATED ORDER
WHEREAS, Cantor Bros., Inc., (the "Debtor" or "Cantor
Bros.") conducted business and commercial activities from on or

before 1975 to April 1993 on property located at 50 Engineers
Lane, Farmingdale, New York (the "Site");

WHEREAS, the Site has been listed in the Registry of
Inactive Hazardous Waste Disposal Sites in New York State as site
number 1-52-021, and is classified by the New York State
Department of Environmental Conservation ("NYSDEC") as a class
"2" site.

WHEREAS, Cantor Bros. consented to the entry of an order by
the New York State Commissioner of Environmental Conservation,

dated March 25, 1992 ("Administrative Order"), requiring the



Debtor to develop and implement a remedial investigation and
feasibility study ("RI/FS") and appropriate interim remedial
measures with respect to the contamination at the Site;

WHEREAS, Cantor Bros. filed a petition under Chapter 11 of
the Bankruptcy Code on February 16, 1993, in the United States
Bankruptcy Court for the Eastern District of New York;

WHEREAS, the NYSDEC filed an administrative proof of claim
(the "NYSDEC Administrative claim") on March 7, 1994, asserting
that the costs incurred and to be incurred by the Debtor in
discharging its responsibilities and obligations under the
Administrative Order and/or statutes relating to the protection
of the environment, including the costs of implementing the final
cleanup remedy for the Site selected by the NYSDEC, and the costs
incurred or to be incurred by the NYSDEC for purposes of
oversight or as a consequence of the Debtor’s failure to comply
with its obligations under the Administrative Order or applicable
environmental statutes, including the obligation to implement the
remedy, are entitled to administrative expense status and
priority;

WHEREAS, the State of New York filed an adversary proceeding
(the "Adversary Complaint") against the Debtor on April 19, 1994,
adversary proceeding number 894-8182-478, in which New York State

seeks, inter alia, the entry of a judgment directing the Debtor

to comply with the Administrative Order and, in addition, New
York seeks the entry of a judgment declaring that the costs of

compliance with the Administrative Order, including costs



incurred by the State of New York, are entitled to administrative
status and priority;
WHEREAS, the Debtor filed an Answer to New York State’s

Adversary Complaint asserting, inter alia, that the NYSDEC hclds

an unliquidated contingent claim that has not been classified as
an administrative claim and that the Debtor cannot be compelled
to comply with the Administrative Order until there is an cxrder
from the Bankruptcy Court authorizing and directing it to comply;
that if the Administrative Order is deemed to be an

administrative claim, it must be treated pari passu with any and

all administrative claims; and that compliance with the
Administrative Order cannot be an administrative expense unless
the Site poses an imminent and identifiable danger to the public
safety;

WHEREAS, it is the position of the State of New York that,

inter alia, the Debtor is obligated to comply with the terms of

the Administrative Order and that its failure to comply subjects
the Debtor to civil and criminal sanctions and penalties under
the New York Environmental Conservation Law;

WHEREAS, the parties to this interim agreement and
stipulated order desire to advance the resolution of these

matters and thereby avoid the additional litigation costs.

NOW, THEREFORE, upon the consent and agreement of the

parties by their attorneys, it is hereby ORDERED:



1. The Debtor shall undertake the remedial work and cther
obligations set forth below.

2. The Debtor, by its contractor Handex of New York, Inc.
("Handex"), shall implement as part of the RI/FS and the Inzerim
Remedial Measures required by the Administrative Order, the
following work items:

REMEDIAL WORK

Soil Borings and Laboratory Analysis

A. Handex shall drill a total of 23 soil borings in arzzs
potentially impacted by such structures as former underground
storage tanks, trash dumpsters, leaching pools and storm drzins.
One (1) soil boring, at location TW-16, shall be drilled using a
hollow stem auger or Cone Penetrometer. All other borings srhall
utilize a hollow stem auger. The approximate locations of the
soil borings are indicated on the map attached hereto as arvendix
A.

B. Soil samples shall be collected from each boring
starting at the base of the structure, e.g., storm drain/lezching

-
|

pool, and continuing in five feet intervals until the water table

is encountered approximately forty feet below land surface. The
samples will be screened every five feet for Target Compound List
volatile organic compounds ("VOCs") with a portable gas
chromatograph ("GC"). Based on the portable GC results two (2)
soil samples will be submitted to a New York State Department oI
Health ("NYSDOH") ELAP certified laboratory using Contract
Laboratory Protocols ("CLP") for analysis of target compound list



volatile organic compounds ("VOCs") and target compound list
semi-volatile organic compounds ("Semi-VOCs"). The samples

submitted for laboratory analysis shall be selected using t=

following criteria:

i. If the portable GC results for VOC analysis are nco-
detect ("ND"), the sample just below the structure, e.g., szcrm
drain/leach pool, will be analyzed for Semi-VOCs and the saxcle
just above the water table will be analyzed for VOCs.

ii. 1If VOC’s are detected then the sample with the hizxhest
GC results will be analyzed for VOC and Semi-VOC compounds. 2
second sample will be collected and analyzed for VOCs and S=mi-
VOCs in order to document the depth at which the VOC’s are =mc
longer present at detectable levels or, in the event that VCCs
are detected to the water table, to determine the concentrzzion
in soil just above the water table.

C. The results of the soil boring program will be utilized
in determining the need for additional work to delineate ths
areal extent of soil contamination as well as the number anc
location of such additional borings. Handex shall take anc
analyze such additional soil borings as may be necessary tc
determine the areal extent of the soil contamination. The
additional soil borings shall be undertaken as part of the
obligations arising under this agreement and order.

Groundwater Sampling

D. In addition to the soil samples collected in the bcrings

installed inside the building, see appendix "A", one groundwater



sample shall be collected approximately five feet below the water

table from the soil koring drilled at lccation TW-12, usin

=

19}

hollow stem auger or Cone Penetrometer. Handex shall submiz =the
groundwater sample to the laboratory for Target Compound List VOC
analysis.

E. Handex shall drill one (1) temporary groundwater wall
point at an off-site location south of the Site. Selection ci
the off-site location is subject to the approval of the DEC. The
well point will be installed using a Hydro-punch/Cone
Penetrometer Technology ("CPT") or hollow stem auger method. It
is anticipated that groundwater will be encountered at

approximately forty feet below land surface. The first sample

shall be collected at ten feet below the water table followsd by
sample collections at ten feet intervals until two groundwater
samples are non-detect using the portable GC.

F. The water samples collected shall be screened on site
with a portable GC for VOCs. Based upon the GC screening the two
samples with the highest GC results for VOCs shall be submictted
to the laboratory for VOC analysis.

G. Handex shall collect groundwater samples from the Zcur
(4) existing monitoring wells (MW-1 through Mw-4) for VOC and

AY

Semi-VOC analysis. This task shall include collecting the

N

approprif@ate QA/QC blanks for analysis. HQAAEXI“GQ.VU+Q‘!Qn& sample /Wﬁéj
. P
Data Validation Provided in parsaroaph X. ‘j\&%

additionall qravaduater monltering wells subitct 4o the proval of DEC as

H. All samples collected under this agreement and orcsr may ﬁfs

be split and analyzed by the NYSDEC. NYSDEC Analytical Services



Protocols 91-1 and 91-2 with category B deliverables shall re

utilized. This agreement and order does not establish date

validation requirements. However, based upon its review cZ zhe

QA/QC submittal, NYSDEC may require data validation which Ezndex

shall perform, subject to the provisions of paragraph 3 belcw.
Waste Management

I. Drill cuttings, generated during the boring progrzr and

groundwater sampling, shall be collected in 55 gallon drums znd
staged on-site. Upon receipt of the waste classification
analysis, Handex shall contract with a transporter and a discosal
facility for removal of the waste from the site.

Report Preparation

J. A report summarizing the investigation shall be pr=srared
by Handex and submitted to the NYSDEC and counsel for the Dsbtor,
the Apple Bank for Savings ("Apple") and the State. The reczort
will include recommendations for additional work as and if
necessary.

Site Structure Investigation

K. TUpon completion of the field investigation work, Zz=ndex
shall provide the NYSDEC, Apple and the Debtor, with a drawing
based upon visual observations of all floor drains, cesspocls,
septic systems and leaching pools, and associated piping,
referred to herein collectively as "structures", located on the

Site.



L. Handex will make a concerted effort to locate strucztures
identified in the as-built drawings but which could not be Z:ield
verified during the site visit conducted on October 12, 19¢%4.
Handex will inspect each structure to determine its size and
identify piping entering and exiting the structure. When
possible, Handex will conduct dye testing and snaking, if
required, to confirm use of the structures. Samples of re_zvant
media will be collected and analyzed as and if appropriate.
Please note, Handex is assuming no floor/wall destruction cz
excavation will be required to access and inspect these
structures} This inspection will focus on accessible struzzires
which appear to be active and are not permanently closed.
Procedures for sampling of these structures can not be addrzssed
at this time as conditions can not be anticipated.

M. The Site Plan, which is attached as Figure 2, "Ge=nzral
Site Map", to the Draft Interim Remedial Measures, shall be
updated, as necessary, to show the true location of all
structures, including those identified in the architectura’
and/or as-built drawings. The update of the Site Plan sha.l be
prepared after inspection by Handex of the structures. Ths Site
Plan figures shall include bar scales.

Site History

N. Within sixty days from the date that this agreemenz and
order is entered, Debtor shall provide the NYSDEC and Apple with
a written statement describing in detail:

i. All business activities conducted on the Site;



ii. All chemical substances shipped to the Site;

iii. All chemical substances transported from the Site;

and

iv. Storage, mixing and packaging of chemical

substances at the site.
TERMS AND CONDITIONS FOR THE PERFORMANCE OF THE REMEDIAL WORK

3. Except as is otherwise explicitly provided in paracraph 2
above, all work required hereunder shall be performed in
compliance with and under the terms set forth in the
Administrative Order, attached hereto as appendix B, inclucizng
but not limited to the provision that all work performed must be
done subject to NYSDEC supervision and approval. In the event
that the Debtor by its contractor and the NYSDEC disagree, t=hen
the determination of the NYSDEC shall be final and binding
provided that the determination of the NYSDEC does not requirse
the total expenditures for the work performed pursuant to this
agreement and order to exceed the total cost established pursuant
to paragraph 5. Debtor and Apple reserve the right to chailenge
by motion upon proper notice, any determination by the NYSCZC
that is arbitrary and capricious. The filing of a motion v the
Debtor or Apple challenging a NYSDEC determination shall nct stay
or delay the expeditious implementation of the disputed workx item
by the Debtor or Handex.
4. The fieldwork required by this agreement and order shall

begin within thirty days of the entry of this agreement and crder

and substantially all work shall be completed within one hundred
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sixty days after the complestion o
5. The total cost of performing the work required by chis

interim agreement and stipulated order shall not exceed ths2 sum

of one hundred twenty-five thousand dollars ($125,000.00) =xc=spt

upon application to and the approval of the Court. The $123,000

0
I}
b
[0)]

cost figure referred to above is derived from cost estim
submitted by Handex. The Debtor by its contractor Handex shall
notify the State of New York and Apple in writing when costs
totalling aa;izzagéed thousand dollars {EZ7OCQQQJ?3) have rce=n Cg%é%
incurred. Such notice shall itemize the work that has yet tz be 13%
done and the anticipated costs of such work.

6. The Debtor by its contractor Handex shall provide the
NYSDEC with written notice of all fieldwork. Such written nctice
shall be delivered to the NYSDEC no less than five days pxrior to
the start of the fieldwork referred to in the notice.

RESERVATION OF CLAIMS AND DEFENSES

7. This Interim Agreement and Stipulated Order obligatses
the Debtor to perform the remedial work and other obligations set
forth herein. Following the completion of the work reguired
under this agreement and order including the submission to the
NYSDEC of\the requisite reports, the NYSDEC may select a resmedy
for the‘Site. The Debtor’s obligation, if any, to implement the

selected remedy 1is not addressed by this agrsement and

10
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stipulation. With respect to the Debtor’s obligation to
implement the selected remedy and with respect to all other
claims and obligations that are not explicitly addressed her=in,
including, but not limited to, additional sampling and the
implementation of interim remedial measures, the parties ressrve
all of their rights and defenses for subsequent resolution =ither
by agreement or litigation.
MISCELLANEQOUS

8. The caption of the State’s adversary proceeding shall be

changed to substitute as a party plaintiff, the current NYSDEC

%1
i
i
o)
h

Commissioner by deleting "Langdon Marsh as Acting Commissic
Environmental Conservation" and inserting in its place "Michael
D. Zagata as Commissioner of the New York State Department oi
Environmental Conservation."

9. This Interim Agreement and Stipulation Order is surjact
to the approvél of the United States Bankruptcy Court.

10. Any notices or reports required to be provided herein
shall be in writing and sent by regular mail, or by hand delivery
addressed as follows:

If to the Debtor:
Platzer, Fineberg & Swergold
150 East 52nd Street
New York, New York 10016
,Attention: Michele K. Jaspan
-and-
’" Martin Cantor

16 Foothill Road
East Northport, NY 11731

11



If to Handex:

Handex of New York, Inc.

61 C Carolyn Boulevard
Farmingdale, New York 11735
Attention: Carol Karp

If to Apple Bank for Savings:

Baer Marks & Upham, LLP
805 Third Avenue

New York, NY 10022
Attention: Jay L. Gottlieb, Esg.

If to the State:

New York State Department of Law
120 Broadway

New York, New York 10271
Attention: Norman Spiegel, Esg.

-and-

New York State Department of Environmental
Conservation/DHWR

50 Wolf Road

Albany, New York 12233

Attention: Susan McCormick, P.E.

-and-

New York State Department of Environmental
Conservation/DEE

200 White Plains Road, 5th Fl.

Tarrytown, New York 10591-5805

Attention: Samara Swanston, Esqg.

SO AGREED:
. HANDEX OF NEW JERSEY, INC. d4d/b
Dated: Morganville, New Jersey HANDEX OF N“w YSRK : /b/a
April . 1996

f M/ M/é//

. By:

‘ ;GHN ST’-JANES (JJ3/ )

~Chief Financial Officer/fkf,ﬁ,dvf;
500 Campus Drive ‘

Morganville, NJ 07751




SO AGREED:

New York
1996

New York,
April |¥§7,

Dated:

DENNIS C. VACCO, ATTORNEY GENERAL

FOR THE STATE OF NEW YORK
ATTORNEY FOR PLAINTIFFS

By:ll/\g”*“*"‘ E;Trv;—i{,Q

NORMAN SPIEGEL (NS/5619)
Assistant Attorney General
120 Broadway

New York, New York 10271
(212) 416-8454
Dated: New York, New York

April [ ¢ 1996

SO ORDERED, this _ (.

day of ;?Abh&

1996

Dated: ©New York, New Ycrk
April , 1996
PLATZER, FINEBERG & SWERGOLD
ATTORNEYS FOR DERBTOR

sy fulieh ol d plen
MI?HELE K. JASPAN (MKX/>2737)
For The Firm
150 East 52nd Street
New York, New York
(212) 593-3000

10022

BAER, MARKS & UPHAM, LLP
ATTORNEYS FOR APPLE BANK
FOR SAVINGS

T Qf;““~ ro0
-:khfﬁ ‘bgtta\\

JAY GOTTLIEB (JG/9733)
805 Third Avenue
New York, New York
(212) 702-5700

By:

10022

UNITED STATES BANKRUP?SK JUDGE

no. 1\spiegel\cantstp.10

13
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation
of a Remedial Investigation/Feasibility ORDER
Study for an Inactive Hazardous Waste ON
Disposal Site, Under Article 27, Title 13, CONSENT
and Article 71, Title 27 of the
Environmental Conservation Law
of the State of New York by INDEX z
wW1l-0570-91-12
CANTOR BROTHERS, INC.,
Site Code # 1-52-021
Respondent.

WHEREAS,

1. The New York State Department cf Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Inéctive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department's authority under ECL Article 27, Title 13 and
ECL Section 3-0301.

2. Cantor Brothers, Inc. ("Respondent"), is a
corporation organized and existing under the laws of the State
of New York. The site is located on Engineers Lane,
Farmingdale, New York 11735, and is in the Town of Babylon.
The owner of the site is Anman Realty Corp., Engineers Lane,
P.O. Box 126, Farmingdale, New York 11735. Anman Realty Corp.
is a wholly owned subsidiary of Cantor Bros., Inc. Cantor

Bros., Inc. was incorporated in 1934. Emanuel Cantor owns 50%

Exh by B




of the shares of the corporation and Martin Cantor has
effective control of the remaining 50% of the shares. The
Closing for the purchase of the site was on August 21, 1964.
A map of the site is attached hereto and is incorporated into
this Order as Appendix "A." N

3. The Department maintains that the Site is an .
inactive hazardous waste disposal site, as that term is
defined at ECL Section 27-1301(2), and presents a significant
threat to the public health or environment. The Site has been
listed in the Registry of Inactive Hazardous Waste Disposal
Sites in New York State as Site Number 1-52-021. The
Department has classified the Site as a "2" pursuant to ECL
Section 27-1305(4) (b).

4. A. Pursuant to ECL Section 27-1313(3) (a), whenever
the Commissioner of Environmental Conservation (the
"Commissioner) "find; that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order fhe owner of such site aﬁd/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
Department, at such site; and (ii) to implement such program
within reasonable time limits specified in the order."

B. Any person under order pursuant to
ECL Section 27-1313(3) (a) has a duty imposed Ey ECL Article

27, Title 13 to carry out the remedial program committed to




under order. ECL Section 71-2705 provides that any person who
fails to perform any duty imposed by ECL Article 27, Title 13
shall be liable for civil, administrative and/or criminal
sanctions.

C. The Department also has the power, inter alia,

to provide for the prevention and abatement of all water,
land, and air pollution. ECL Section 3-0301(1) (i).

5. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develop and implement
a Remedial Investigation/Feasibility Study ("RI/FS") for the
Site.

6. Respondent, having waived Respondent's richt to a
hearing herein as provided by law, and having consented to the
issuance and éntry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest‘the
authority or juriédiction of the Department to issue or-:
enforce this.Order, and agrees not to contest the validity of
this Order or its terms.

7. Nothing in this Order shall be construed to limit
Respondent's right to file a petition with the Commissioner
pursuant to ECL Section 27-1305(4) (b) to de-list the site from
the Registry or to changé~its classification.

8. Notwithstanding Respondent's agreement to carry out
the terms of this Order, Respondent does not admit or

acknowledge any liability, fault or wrongdoing or violation of




law, regulation or permit of any kind whatsocever in any way

related to the Site.

NOW, having considered this matter and being cduly

advised, IT IS ORDERED THAT:

I. Within 30 days after the effective date of this
Order, Respondent shall submit to the Department all cata |
within Respondent's possession or control regarding
environmental conditions on-Site and off-Site, and other
information described below, unless the Department advises the
Respondent that such data have previously been provided to the
Department. Unless already contained in the Phase I and Phase
II reports previously prepared for the Department, the data
and other information shall include:

A. A brief history and description of the Site,
including the types, quantities, physical state, location, and
dates of disposal of hazardous waste including methods of
disposal and spillage of such wastes;

B. A concise summary of information held by
Respondent and Respondent's attorneys and consultants with
respect to all other PRPs responsible for such disposal of
hazardous wastes, including but not limited to names,
addressgs, dates of disposal and any proof linking each such
person responsible with hazardous wastes identified éursuant

to subparagraph I(A):; and




C. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, as
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all available topographic and
property surveys, engineering studies and aefial photcgraphs.

II. RI/FS Work Plan Contents and Submittals

A. Unless a longer period of time is agreed to in
writing by the Department, Respondent shall submit to the
Department, within 30 days after the effective date of this
Order, a detailed work plan describing the methods and
procedures to be implemented in performing an RI/FS for the
Site ("RI/FS Work Plan").

B. (1) The RI/FS Work Plan shall include, but not
be limited to, the following:

a. A chronological description of the
anticipated RI/FS activities together with a schedule for the
performance of these activities.

b. A Sampling and Analysis Plan that
shall include: |

(i). A quality assurance project plan
that describes thevqﬁélity assurance and quality control
protocols necessary to achieve the initial data quality
objectives. This plan shall designate a data validation
expert and must describe such individual's qualifications and

experience.




(i1) A field sampling plan that
defines sampling and data gathering methods in a manner
consistent with the "Compendium of Superfund Field Operations
Method" (EPA/540/P-87/001, OSWER Directive 9355.0-14, December
1987) as supplemented by the Department.

c. A health and safety plan to protect
persons at and in the vicinity of the- Site during the
performance of the RI/FS which shall be prepared in accordance
with 29 C.F.R. 1910 and all other applicable standarcs by a
certified health and safety professional. Respondent shall
add supplemental items to this plan necessary to ensure the
health and safety of all persons at or in the vicinity of the
Site cduring the performance of any work pursuant to this
Order.

d. A citizen participation plan that is,
at a minimum, consistept with the Department's publication,
"New York State Inactive Hazardous Waste Site Citizen
Participation Plan," dated August 30, 1988, and any subsequent
revisions thereto.

(2) Tﬂe RI/FS Work Plan shall incorporate all
elements of a RI/FS as set forth in the Comprehensive
Environmental Response, Compensagion, and Liability Act of
1980 ("CERCLA") [42 U.S.C. 9601 et seg.], as amended, the
National Contingency Plan ("NCP") of March 8, 1990 [40 CFR
Part 300], the USEPA guidance document entitled "Guidance for

Conducting Remedial Investigations and Feasibility Studies




under CERCLA," dated October 1988, and any subsequent
revisions to that guidance document in effect at the time the
RI/FS Work Plan is submitted, and appropriate USEPA and
Department technical and administrative guidance documents.

III. Performance and Reporting of Remedial Investigation

A. Within 30 days after the Department's approval
of the RI/FS Work Plan, Respondent shall commence the Remedial
Investigation.

B. Respondent shall perform the Remedial
Investigation in accordance with the Departrent-approved RI/FS
Work Plan.

C. During the performance of the Remedial
Investigation, Respondent shall have on-Site a full-time
representative who is qualified to supervise the work done.

D. Within the time frame set forth in the RI/FS
Wwork Plan, Respondent shall prepare a Remedial Investigation
Report that shall:

| (1) include all data generated and all other
information obtained during the Remedial Investigation:

(2) provide all of the assessments and
evaluations set forth in CERCLA, the NCP, and the guidance
documents identified in Subparagraph II(B) (2):

(3) identify any additional data that must be
collected; and

(4) 1include a certification by the individual

or firm with primary responsibility for the day to day




performance of the Remedial Investigation that all activities
that comprised the Remedial Investigation were performed in
full accordance with the Department-approved RI/FS Work Plan.

IV. Feasibility Study

A. Within 30 days after receipt of the Department's
approval of the Remedial Investigation Report, Respondent
shall perform, prepare, and ssubmit a Feasibility Study
evaluating on-Site remedial actions to eliminate, to the
maximum extent practicable, all health and environmental
hazards and potential hazards attributable to hazardcus waste
disposal at the Site. The Feasibility Study shall be prepared
by and have the signature and seal of a professional engineer
who shall certify that the Feasibility Study was prepared in
accordance with this Order. The Department does not release
the Respondent from any liability the Respondent may have for
the off-Site migration of hazardous substances.

B. Respondent shall perform and prepare the
Feasibility Study in accordance with the Department-approved
RI/FS Work Plan and in a manner consistent with CERCLA, the
NCP, and the guidance documents identified in Subparagraph
II(B)(2).

C. Wwithin 30 days after the Department's approval
of the Feasibility Study, Respondent shall cooperate and
assist the Department in soliciting public comment on the
RI/FS and the proposed remedial action plan identified

therein, in accordance with CERCLA, the NCP, the guidance




documents identified in Subparagraph II(B) (2), and with any
Department policy and guidance documents in effect at the time
the public comment period is initiated. After the close of
the public comment period, the Department shall select a final
remedial alternative for the site in a Record of Decision
("ROD") .

v. Interim Remedial Measures

Before the effective date of the ROD, Respondent or
the Department may propose interim remedial measures ("IRMs")
for the Site on an as-needed basis. In proposing each IRM,
Respondent shall submit to the Department a work plan which
includes time frames for the completion of the IRM. Upon the
Department's determination that the proposal is an appropriate
interim remedial measure and its approval of such work plan,
the work plan shall be incorporated into»and become an
enforceable part of this Order. Respondent shall then carry
out such IRM in accordénce with the requirements of the
approved work plan and this Order.

VI. Progress Reports

Respondent shall éubmit to the parties set forth in
paragraph XIII copies of writ£en monthly progress reports
that: (i) describe the actions which have been taken toward
achieving compliance with this Order during the previous
month; (ii) include all results of sampling and tests and all
other data received or generated by Respondent or Respondent's

contractors or agents in the previous month, including quality




assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; (vi) include any
modifications to any work plans that Respondent has proposed
to the Department or that the Department has‘approved; and
(vii) describe all activities undertaken in support of the
Citizen Participation Plan during the previous month and those
to be undertaken in the next month. Respondent shaLl submit
these progress reports to the Department by the tenth day of
eQery month following the effective date of this Order.
VII. Review of Submittals

A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal

was done, in accordance with this Order and generally accepted
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technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal, except for the submittal discussed in Paragraph
II(B) (1) (c). All Department-approved submittals shall be
incorporated into and become an enforceable part of this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within 30 days after
receiving written notice that Respondent’s submittal has been
disapproved, Respondent shall make a revised submittal to the
Department that addresses and resolves all of the Department’s
stated reasons for disapproving the first submittal.

(b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
ﬁhe revised submittal,bRespondent shall be in violation of
this Order and the Department may take any action or pursue
whatever rights it has pursuant to any provision of statutory
or common law. If the Department approves the revised
submittal, it shall be incorporated into and become an
enforceable part of this Ordef.

B. Following consultation with ReSpondent,.the
Department may require Respondent to modify and/or amplify and
expand a submittal if the Department determines, as a result

of reviewing data generated by an activity required under this
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Order or as a result of reviewing any other data or facts,
that further work is necessary.

VIII. Penalties

A. (1) Respondent’s failure to comply with any
term of this Order may be deemed by the Department to be a
violation of this Order and the ECL.

B. Respondent shall not suffer any penalty under
this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from
natural causes which the exercise of ordinary human prudence
could not have prevented. Respondent shall, within five days
of when it obtains knowledge of any such condition, notify the
Department in writing. Respondent shall include in such notice
the measures taken and to be taken by Respondent to prevent or
minimize any delays and shall request an appropriate extension
or modification of this Order. Failure to give such notice
within such five-day period constitutes a waiver of any claim
that a delay is not subject to penalties. Respondent shall
have the burden of proving that an event is a defense to
compliance with this Order pursuant to subparagraph VIII(B).

IX. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,

consultant, contractor, or agent of the Department or any
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State agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order.

X. Department’s Reservation of Richts

A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following:

1. the Department’s right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,
agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order;

3. the'Departﬁent's right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are

present at the Site or that have migrated from the Site:;
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5. the Department's right to require
Respondent and/or any of Respondent's directors, officers,
employees, servants, agents, successors, and assigns to
develop and implement IRMs for the Site; and

6. the Department's right to gather
information and enter and inspect property and premises.

7. the Department's right to recover a sum of
money which shall represent reimbursement for the Department's
expenses including, but not'limited to, direct 1labor,
overhead, travel, analytical costs, and contractor costs
incurred by the State of New York for work performed at the
Site to date, as well as for negotiating this Order, reviewing
and revising submittals made pursuant to this Order,
overseeing activities conducted pursuant to this Order, and
collecting and analyzing samples. Itemization of the costs
shall include an accounting of personal services indicating
the employee name, title, biweekly salary, and time spent (in
hours) on the project during the billing period. The
Department's approved fringe benefit and indirect cost rates
shall be applied. Non-personal service costs shall be‘
summarized by category of expense (e.g., supplies, materials,
travel, contractual).

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized

representative from exercising any summary abatement powers.
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XI. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent, and/or Respondent’s directors, officers,
employees, servants, agents, successors, and assigns.

XIT. Public Notice

A. After the effective date of this Order,
Respondent shall file a Declaration of Covenants and
Restrictions with the Suffolk County Clerk to give all parties
who may acquire any interest in the Site notice of this Order.

B. If Respondent proposes to convey the whole or
any part of Respondent’s ownership interest in the Site,
Respondent shall, not fewer than 60 aays before the date of
conveyance, notify the Department in writing of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in writing, with a
copy to the Department, of the applicability of this Order.

XIII. Communications

A. All written communications required by this
order shall be transmitted by United States Postal Service, by

private courier service, or hand delivered as follows:
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Communication from Respondent shall be sent to:

1. Peter Bleiweiss
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

2. John Conover
NYS Dept. of Environmental Conservation
SUNY Building # 40
Stony Brook, NY 11790-2356

3. Director, Bureau of Environmental
Exposure Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

4. Raymond Cowen, Director, Region 1
NYS Dept. of Environmental Conservation
SUNY Building # 40
Stony Brook, NY 11790-2356

5. Louis P. Oliva, Esqg.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

B. Copies of work plans and reports shall be

submitted as follows:
1. Four copies (one unbound) to:

Anthony Candela, P.E.

NYS Dept. of Environmental Conservation
SUNY Building # 40

Stony Brook, NY 11790-2356

2. Two copies to:

The Director

NYS Department of Health

Bureau of Env. Exposure Investigation
2 University Place Room 205

Albany, NY 12203
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3. One copy to:
Michael 0O’Toole, P.E.
Division of Hazardous Waste Remediation
NYS Dept. of Environmental Conservation

50 Wolf Road
Albany, NY 12233-7010

4. One copy to:
‘Louis P. Oliva, Esg.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381
B. Within 30 days of the Department’s approval of any
report submitted pursuant to this Order, Respondent shall
submit to Anthony Candela, a computer readable magnetic media
copy of the approved report in American Standard Code for
Information Interchange (ASCII) format.
C. Communication to be made from the Department to
‘the Respondent shall be sent to:
Frederick Eisenbud, Esq.
Cahn Wishod Wishod & Lamb
534 Broadhollow Road
"CS 9034
Melville, NY 11747-9034
D. The Department and Respondent reserve the right
to designate additional or different addressees for

communication or written notice to the other.

XV. Miscellaneous

A. All activities and submittals required by this
Order shall address on-Site contamination resulting from the

disposal of hazardous waste at the Site. The Department does
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not release the Respondent from any liability the Respondent
may have for the off-Site migration of hazardous substances.

B. Respondent shall retain professional
consultants, contractors, laboratories, gquality
assurance/quality control personnel and data validators
acceptable to the Department to perform the technicel,
engineering and analytical obligations required by this Order.
The experience, capabilities and qualifications of the firms
or individuals selected by Respondent shall be submitted to
the Department within 30 days after the effective date of this
Order. The Department’s approval of these firms or
iﬁdividuals shall be obtained prior to initiation of any
activities for which the Respondent and such firms or
individuals will be responsible.

C. The Department shall have the right to obtain
split samples, duplicate samples, or béth, of all substances
and materials sampled by Respondent, and the Department also
shall have the right to take its own samples. Respéndenﬁ
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with resbect to implementation of this Order and shall submit
these results in the progress reports required by this Order.
The Department shall méke available to Respondent the results
of all samples and/or tests or other data generated by the
Department with respect to the site which is the subject of

this Order.
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D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall obtain whatever permits,
easements, rights-of-way, rights-of-entry, approvals, or
authorizations are necessary to perform Respondent’s
obligations under this Order. If after Respondent’s
documented, good faith best efforts, Respondent fails to
obtain these authorizations, the Department may take any
appropriate action necessary toc secure these authorizations.

F. Respondent and its successors and assigns shall
be bound by this Order. Respondent, through its officers,
directors, agents, servants, employees, successors and
assigns, shall be responsible for implementing the terms of
this Order. Any change in ownership or corporate status of
Respondent including, but not limited to, any transfer of
assets or real or personal property shall in no way alter
Respondent’s responsibilities under this Order. |

é. Respondent shall provide a copy of this Order
to each contractor hired to perform work required by this
Order and to each person representing Respondent with respect
to the Site anq shall condition all contracts entered into
hereunder upon performance in conformity with the terms of
this Order. Respondent or Respondent’s contractors shall
provide written notice of this Order to all subcontractors

hired to perform any portion of the work required by this
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Order. Respondent shall nonetheless be responsible for
ensuring that Respondent’s contractors and subcontractors
perform the work to be done under this Order in accordance
with this Order.

H. All references to "professional engineer'" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
Education Law.

I. All references to "days" in this Order are to
calendar days unless otherwise specified.

J. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

X. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, propoSal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may

be required by this Order.
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(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, for the Commissioner's
consideration setting forth reasonable grounds for the relief

sought. Such written application shall be delivered cr mailed

to: '
1. Louis P. Oliva, Esqg.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

2. Peter Bleiweiss
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

3. Anthony Candela, P.E.
NYS Dept. of Environmental Conservation

SUNY Building # 40
Stony Brook, NY 11790-2356

L. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: \5)&5— , New York
, 1992
. ’ THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation
by: Edward O. sSullivan

Deputy Commissioner
New Yo State Department

(;;:f\ v1ronmental Conservation
[} .
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CONSENT BY RESPONDENT

CANTOR BROTHERS, INC.

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as

.provided by law, and agrees to be bound by this Order.

By:
Matthew MilYer
Title:_Treasurer and General Manager
Date: ;zfééZ%ﬁ4é/‘ffy/<;52;Z
STATE OF NEW YORK )
COUNTY OF S«A;f/—z&(-'é )
on this C]Cf\. day of /}’][u},@,/x , 19 97

before me personally came 47 7HELS  MilLE L

to me known, who being duly sworn, did depose and say that he
resides in MULOT/O6700 STAT/oA)

that he is the 7RLASURER % GEMELHIL MAYALEE of the
Cantor Bros. Inc., the corporation described in and which
executed the foregoing instrument; that he knew the seal of.
the corporation; that the seal affixed to this instrument was
such corporate seal; that it was so affixed by the order of
the Board of Directors of the corporation and that he signed
his name pursuant to a resolution of the Board of Directors.

%//4 (L slrn

Notary Public

LILLI SCHLINDRA
Notary Public, State of New York
No. 30-4680958

22 Qualified in Nassau County
Commission Expires Novembur 30, ‘I9_.2'?2
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

—— . —— —————— ——————— ————— ———— — — T —— — —— ———— ——————— ————————————— —————

In the Matter of the

Development and Implementation .

of a Remedial Investigation/Feasibility ORDER

Study for an Inactive Hazardous Waste ON

Disposal Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the

Environmental Conservation Law

of the State of New York by INDEX #
W1-0570-91-12

CANTOR BROTHERS, INC., .
Site Code # 1-52-021

Respondent. ' P



STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the

Development and Implementation

of a Remedial Investigation/Feasibility ORDER

Study for an Inactive Hazardous Waste ON

Disposal Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the

Environmental Conservation Law

of the State of New York by INDEX #
W1l-0570-91-12

CANTOR BROTHERS, INC.,
Site Code # 1-52-021

Respondent.
WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department's authority under ECL Article 27, Title 13 and
ECL Section 3-0301.

2. Cantor Brothers, Inc. ("Respondent"), is a
corporation organized and existing under the laws of the Ste¢
of New York. The site is located on Engineers Lane,
Farmingdale, New York 11735, and is in the Town of Babylor
The owner of the site is Anman Realty Corp., Engineers Lz
P.0. Box 126, Farmingdale, New York 11735. Anman Realty
is a wholly owned subsidiary of Cantor Bros., Inc. Can

Bros., Inc. was incorporated in 1934. Emanuel Cantor




of the shares of the corporation and Martin Cantor has
effective control of the remaining 50% of the shares. The
Closing for the purchase of the site was on August 21, 1964.
A map of the site is attached hereto and is incorporated into
this Order as Appendix "A."

3. The Department maintains that the Site is an
inactive hazardous waste disposal site, as that term is
defined at ECL Section 27-1301(2), and presents a significant
threat to the public health or environment. The Site has been
listed in the Registry of Inactive Hazardous Waste Disposal
Sites in New York State as Site Number 1-52-021. The
Department has classified the Site as a "2" pursuant to ECL
Section 27-1305(4) (b).

4. A. Pursuant to ECL Section 27-1313(3) (a), whenever
the Commissioner of Environmental Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
‘any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
Department, at such site, and (ii) to implement such program
within reasonable time limits specified in the order."

B. Any person under order pursuant to
ECL Section 27-1313(3) (a) has a duty imposed by ECL Article

27, Title 13 to carry out the remedial program committed to




under order. ECL Section 71-2705 provides that any person who
fails to perform any duty imposed by ECL Article 27, Title 13
shall be liable for civil, administrative and/or criminal

sanctions.

C. The Department also has the power, inter alia,

to provide for the prevention and abatement of all water,
land, and air pollution. ECL Section 3-0301(1) (i).

5. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develop and implement
a Remedial Investigation/Feasibility Study ("RI/FS") for the
Site.

6. Respondent, having waived Respondent's rightlto a
hearing herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or jurisdictioﬁ of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms.

7. Nothing in this Order shall be construed to limit
Respondent's right to file a petition with the Commissioner
pursuant to ECL Section 27-1305(4) (b) to de-list the site from
the Registry or to change its classification.

8. Notwithstanding Respondent's agreement to carry out
the ter@s of this Order, Respondent does not admit or

acknowledge any liability, fault or wrongdoing or violation of




law, regulation or permit of any kind whatsoever in any way

related to the Site.

NOW, having considered this matter and being duly

advised, IT IS ORDERED THAT:

I. Within 30 days after the effective date of this
Order, Respondent shall submit to the Department all data
within Respondent's possession or control regarding
environmental conditions on-Site and off-Site, and other
information described below, unless the Department advises the
Respondent that such data have previously been provided to the
Department. Unless already contained in the Phase I and Phase
II reports previously prepared for the Department, the data
and other information shall include:

A. A brief history and description of the Site,
including the types, quantities, physical state, location, and
dates of disposal of hazardous waste including methods of
disposal and spillage of such wastes;

B. A concise summary of information held by
Respondent and Respondent's attorneys and consultants with
respect to all other PRPs responsible for such disposal of
hazardous wastes, including but not limited to names,
addresses, dates of disposal and any proof linking each such
person responsible with hazardous wastes identified pursuant

to subparagraph I(A); and




C. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, as
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all available topographic and
property surveys, engineering studies and aerial photographs.

II. RI/FS Work Plan Contents and Submittals

A. Unless a longer period of time is agreed to in
writing by the Department, Respondent shall submit to the
Department, within 30 days after the effective date of this
Order, a detailed work plan describing the methods and
procedures to be implemented in performing an RI/FS for the
Site ("RI/FS Work Plan").

B. (1) The RI/FS Work Plan shall include, but not
be limited to, the following:

a. A chronological description of the
anticipated RI/FS activities together with a schedule for the
performance of these activities.

b. A Sampling and Analysis Plan that
shall include:

(i) A quality assurance project plan
that describes the quality assurance and quality control
protocols necessary to achieve the initial data quality
objectives. This plan shall designate a data validation
expert and must describe such individual's qualifications and

experience.




(ii) A field sampling plan that
defines sampling and data gathering methods in a manner
consistent with the "Compendium of Superfund Field Operations
Method" (EPA/540/P-87/001, OSWER D;;ective 9355.0-14, December
1987) as supplemented by the Department.

c. A health and safety plan to protect
persons at and in the vicinity of the Site during the
performance of the RI/FS which shall be prepared in accordance
with 29 C.F.R. 1910 and all other applicable standards by a
certified health and safety professional. Respondent shall
add supplemental items to this plan necessary to ensure the
health and safety of all persons at or in the vicinity'of the
Site during the performance of any work pursuant to this
Order.

d. A citizen participation plan that is,
at a minimum, consistent with the Department's publication,
"New York State Inactive Hazardous Waste Site Citizen
Participation Plan," dated August 30, 1988, and any subsequent
revisions thereto.

(2) The RI/FS Work Plan shall incorporate all
elements of a RI/FS as set forth in the Comprehensive
Environmental Response, Compensation, and Liability Act of
1980 ("CERCLA") [42 U.S.C. 9601 et seqg.], as amended, the
National Contingency Plan ("NCP") of March 8, 1990 [40 CFR
Part 300], the USEPA guidance document entitled "Guidance for

Conducting Remedial Investigations and Feasibility Studies




under CERCLA," dated October 1988, and any subsequent
revisions to that guidance document in effect at the time the
RI/FS Work Plan is submitted, and appropriate USEPA and
Department technical and administrative guidance documents.
III. Performance and Reporting of Remedial Investigation

A. Within 30 days after the Department's approval
of the RI/FS Work Plan, Respondent shall commence the Remedial
Investigation.

B. Respondent shall perform the Remedial
Investigation in accordance with the Department-approved RI/FS
Work Plan.

C. During the performance of the Remedial
Investigation, Respondent shall have on-Site a full-time
representative who is qualified to supervise the work done.

D. Within the time frame set forth in the RI/FS
Work Plan, Respondent shall prepare a Remedial Investigation
Report that shall:

(1) include all data generated and all other
information obtained during the Remedial Investigation:

(2) provide all of the assessments and
evaluations set forth in CERCLA, the NCP, and the guidance
documents identified in Subparagraph II(B) (2); .

(3) identify any additional data that must be
collected; and

(4) include a certification by the individual

or firm with primary responsibility for the day to day




performance of the Remedial Investigation that all activities
that comprised the Remedial Investigation were performed in
full accordance with the Department-approved RI/FS Work Plan.

IV. Feasibility Study

A. Within 30 days after receipt of the Department's
approval of the Remedial Investigation Report, Respondent
shall perform, prepare, and submit a Feasibility Study
evaluating on-Site remedial actions to eliminate, to the
maximum extent practicable, all health and environmental
hazards and potential hazards attributable to hazardous waste
disposal at the Site. The Feasibility Study shall be prepared
by and have the signature and seal of a professional eﬁgineer
who shall certify that the Feasibility Study was prepared in
accordance with this Order. The Department does not release
the Respondent from any liability the Respondent may have for
the off-Site migration of hazardous substances.

B. Respondent shall perform and prepare the
Feasibility Study in accordance with the Department-approved
RI/FS Work Plan and in a manner consistent with CERCLA, the
NCP, and the guidance documents identified in Subparagraph
II(B) (2).

C. Within 30 days after the Department's approval
of the Feasibility Study, Respondent shall cooperate and
assist the Department in soliciting public comment on the
RI/FS and the proposed remedial action plan identified

therein, in accordance with CERCLA, the NCP, the guidance




documents identified in Subparagraph II(B) (2), and with any
Department policy and guidance documents in effect at the time
the public comment period is initiated. After the close of
the public comment period, the Department shall select a final
remedial alternative for the site in a Record of Decision
("ROD") .

V. Interim Remedial Measures

Before the effective date of the ROD, Respondent or
the Department may propose interim remedial measures ("IRMs")
for the Site on an as-needed basis. In proposing each IRM,
Respondent shall submit to the Department a work plan which
includes time frames for the completion of the IRM. Uﬁon the
Department's determination that the proposal is an appropriate
interim remedial measure and its approval of such work plan,
the work plan shall be incorporated into and become an
enforceable part of this Order. Respondent shall then carry
out such IRM in accordance with the requirements of the
approved work plan and this Order.

VI. Progress Reports

Respondent shall submit to the parties set forth in
paragraph XIII copies of written monthly progress reports
that: (i) describe the actions which have been taken toward
achieving compliance with this Order during the previous
month; (ii) include all results of sampling and tests and all
other data received or generated by Respondent or Respondent's

contractors or agents in the previous month, including quality




assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respondent's obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; (vi) includé any
modifications to any work plans thét Respondent has proposed
to the Department or that the Department has approved; and
(vii) describe all activities undertaken in support of the
Citizen Participation Plan during the previous month and those
to be undertaken in the next month. Respondent shall submit
these progress reports to the Department by the tenth day of
every month following the effective date of this Order.

VII. Review of Submittals

A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether' the work done
to generate the data and other information in the submittal

was done, in accordance with this Order and generally accepted

10




technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal, except for the submittal discussed in Paragraph
II(B) (1) (c). All Department-approved submittals shall be
incorporated into and become an enforceable part of this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within 30 days after
receiving written notice that Respondent's submittal has been
disapproved, Respondent shall make a revised submittal to the
Department that addresses and resolves all of the Department's
stated reasons for disapproving the first submittal.

(b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submittal, Respondent shall be in violation of
this Order and the Department may take any action or pursue
whatever rights it has pursuant to any provision of statutory
or common law. If the Department approves the revised
submittal, it shall be incorporated into and become an
enforceable part of this Order.

B. Following consultation with Respondent, the
Department may require Respondent to modify and/or amplify and
expand a submittal if the Department determines, as a result

of reviewing data generated by an activity required under this
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Order or as a result of reviewing any other data or facts,
that further work is necessary.

VIII. Penalties

A. (1) Respondent's failure to comply with any
term of this Order may be deemed by the Department to be a
violation of this Order and the ECL.

B. Respondent shall not suffer any penalty under
this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from
natural causes which the exercise of ordinary human prudence
could not have prevented. Respondent shall, within five days
of when it obtains knowledge of any such condition, notify the
Department in writing. Respondent shall include in such notice
the measures taken and to be taken by Respondent to prevent or
minimize any delays and shall request an appropriate extension
or modification of this Order. Failure to give such notice
within such five-day period constitutes a waiver of any claim
that a delay is not subject to penalties. Respondent shall
have the burden of proving that an event is a defense to
compliance with this Order pursuant to subparagraph VIII(B).

IX. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,

consultant, contractor, or agent of the Department or any
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State agency for purposes of inspection, sampling, and testing
and to ensure Respondent's compliance with this Order.

X. Department's Reservation of Rights

A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department's rights including, but not
limited to nor exemplified by, the following:

1. the Department's right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent's directors, officers, employees, servants,
agents, successors, and assigns;

2. the Department's right to enforce this
Order against Respondent and/or any of Respondent's directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order;

3. the Department's right to bring any action
or proceeding against Respondent and/or any of Respondent's
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site;

4. the Department's right to bring any action
or proceeding against Respondent and/or any of Respondent's
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are

present at the Site or that have migrated from the Site;

13




5. the Department's right to require
Respondent and/or any of Respondent's directors, officers,
employees, servants, agents, successors, and assigns to
develop and implement IRMs for the Site; and

6. the Department's right to gather
information and enter and inspect property and premises.

7. the Department's right to recover a sum of
money which shall represent reimbursement for the Department's
expenses including, but not limited to, direct 1labor,
overhead, travel, analytical costs, and contractor costs
incurred by the State of New York for work performed at the
Site to date, as well as for negotiating this Order, réviewing
and revising submittals made pursuant to this Order,
overseeing activities conducted pursuant to this Order, and
collecting and analyzing samples. Itemization of the costs
shall include an accounting of personal services indicating
the employee name, title, biweekly salary, and time spent (in
hours) on the project during the billing period. The
Department's approved fringe benefit and indirect cost rates
shall be applied. Non-personal service costs shall be
summarized by category of expense (e.g., supplies, materials,
travel, contractual).

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized

representative from exercising any summary abatement powers.
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XI. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent, and/or Respondent's directors, officers,
employees, servants, agents, successors, and assigns.

XII. Public Notice

A. After the effective date of this Order,
Respondent shall file a Declaration of Covenants and
Restrictions with the Suffolk County Clerk to give all‘parties
who may acquire any interest in the Site notice of this Order.

B. If Respondent proposes to convey the whole or
any part of Respondent's ownership interest in the Site,
Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writing of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in writing, with a
copy to the Department, of the applicability of this Order.

XIII. Communications

A. All written communications required by this
Order shall be transmitted by United States Postal Service, by

private courier service, or hand delivered as follows:
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Communication from Respondent shall be sent to:

1. Peter Bleiweiss
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

2. John Conover
NYS Dept. of Environmental Conservation
SUNY Building # 40
Stony Brook, NY 11790-2356

3. Director, Bureau of Environmental
Exposure Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

4. Raymond Cowen, Director, Region 1
NYS Dept. of Environmental Conservation
SUNY Building # 40
Stony Brook, NY 11790-2356

5. Louis P. Oliva, Esd.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

B. Copies of work plans and reports shall be

submitted as follows:
1. Four copies (one unbound) to:

Anthony Candela, P.E.

NYS Dept. of Environmental Conservation
SUNY Building # 40

Stony Brook, NY 11790-2356

2. Two copies to:

The Director

NYS Department of Health

Bureau of Env. Exposure Investigation
2 University Place Room 205

Albany, NY 12203
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3. One copy to:
Michael 0'Toole, P.E.
Division of Hazardous Waste Remediation
NYS Dept. of Environmental Conservation
50 Wolf Road
Albany, NY 12233-7010
4. One copy to:
Louis P. Oliva, Esq.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381
B. Within 30 days of the Department's approval of any
report submitted pursuant to this Order, Respondent shall
submit to Anthony Candela, a computer readable magnetic media
copy of the approved report in American Standard Code for
Information Interchange (ASCII) format.
C. Communication to be made from the Department to
the Respondent shall be sent to:
Frederick Eisenbud, Esq.
Cahn Wishod Wishod & Lamb
534 Broadhollow Road
CS 9034
Melville, NY 11747-9034
D. The Department and Respondent reserve the right
to designate additional or different addressees for

communication or written notice to the other.

XV. Miscellaneous

A. All activities and submittals required by this
Order shall address on-Site contamination resulting from the

disposal of hazardous waste at the Site. The Department does
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not release the Respondent from any liability the Respondent
may have for the off-Site migration of hazardous substances.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel and data validators
acceptable to the Department to perform the technical,
engineering and analytical obligations required by this Order.
The experience, capabilities and qualifications of the firms
or individuals selected by Respondent shall be submitted to
the Department within 30 days after the effective date of this
Order. The Department's approval of these firms or
individuals shall be obtained prior to initiation of aﬁy
activities for which the Respondent and such firms or
individuals will be responsible.

C. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances
and materials sampled by Respondent, and the Department also
shall have the right to take its own samples. Respondent
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to implementation of this Order and shall submit
these results in the progress reports required by this Order.
The Department shall make available to Respondent the results
of all samples and/or tests or other data generated by the
Department with respect to the site which is the subject of

this Order.
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D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall obtain whatever permits,
easements, rights-of-way, rights-of-entry, approvals, or
authorizations are necessary to perform Respondent's
obligations under this Order. If after Respondent's
documented, good faith best efforts, Respondent fails to
obtain these authorizations, the Department may take any
appropriate action necessary to secure these authorizations.

F. Respondent and its successors and assigns shall
be bound by this Order. Respondent, through its officers,
directors, agents, servants, employees, successors and
assigns, shall be responsible for implementing the terms of
this Order. Any change in ownership or corporate status of
Respondent including, but not limited to, any transfer of
assets or real or personal property shall in no way alter
Respondent's responsibilities under this Order.

G. Respondent shall provide a copy of this Order
to each contractor hired to perform work requiréd by this
Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into
hereunder upon performance in conformity with the terms of
this Order. Respondent or Respondent's contractors shall
provide written notice of this Order to all subcontractors

hired to perform any portion of the work required by this
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Order. Respondent shall nonetheless be responsible for
ensuring that Respondent's contractors and subcontractors
perform the work to be done under this Order in accordance
with this Order.

H. All references to "professional engineer" in
this order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State

Education Law.

I. All references to "days" in this Order are to
calendar days unless otherwise specified.

J. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

K. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent's obligation to obtain such formal approvals as may

be required by this Order.
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(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, for the Commissioner's
consideration setting forth reasonable grounds for the relief

sought. Such written application shall be delivered or mailed

to:
1. Louis P. Oliva, Esqg.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

2. Peter Bleiweiss
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
wWhite Plains, NY 10601-5381

3. Anthony Candela, P.E.
NYS Dept. of Environmental Conservation

® SUNY Building # 40
Stony Brook, NY 11790-2356

L. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: éngsj”’ , New York

, 1992
THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation
by: Edward O. Sullivan

Deputy Commissioner
New York State Department
f E?vironmental Conservation

C}fﬁ) EV_QC; -
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CONSENT BY RESPONDENT

CANTOR BROTHERS, INC.

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

Matthew Miller

‘Title: Treasurer and General Manager

e Dtpsid 7 272

STATE OF NEW YORK )

) s.s.:
COUNTY OF Sonf’ Leth

on this CLCL day of MQ(]]/@/L , 19 % J,
before me personally came /#7774  miLLE £

to me known, who being duly sworn, did depose and say that he
resides in _MUVT/N6700  STATI0N IV

that he is the 7RLASURER v GENECAL MAwAGEZ of the
Cantor Bros., Inc., the corporation described in and which
executed the foregoing instrument; that he knew the seal of
the corporation; that the seal affixed to this instrument was
such corporate seal; that it was so affixed by the order of
the Board of Directors of the corporation and that he signed
his name pursuant to a resolution of the Board of Directors.

%///zw@t

Notary Public

LILLI SCHLINDRA
Notary Public, State of New York
No. 30-4680958

22 Qualified in Nassau County x
Commission Expires Novembasr 30, 19_797
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E$ BANKRUPTCY COURT
TRICT OF NEW YORK

x| A
’ In Proceedings for a
Reorganization Under
Chapter 11

In re'Cantor_Biéé;{iﬁﬂ{ Bankruptcy Case No.
IR ‘ 893-80853-478

Judge Eisenberg

Zagata as Commr Yool
Envxronmental Cons,'

—againsﬂé:” Adversary Proceedings No.
o 894-8182-478

Cantor Bros., Inc.y ..

WHEREAS Cant s.., Inc. (the "Debtor"), conducted

business and commerc1 ities from on or before 1975 to

April 1993 on prcpe‘ ﬁfét‘SU Engineers Lane, Farhingdale,

New York (the,ﬂﬁyt

WHEREAé,j- en llsted in- the Reglstry of

Tnactive Hazaxbggsfﬁ oSal Sltes in New York State (the
i .

"Registry"),ag“@itérﬁ b 52 021, and is classified by the New

York State Department: __ronmental Conservation ("NYSDEC" or

"Department") ds a cla
g

WHEREAS, - Can ros, consented to the entry of an

order by the New York e .Commissioner of Environmental

+
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S o . .
Conservation, daﬁed“Marc 2 992 ("Administrative Ordex"),

requlrlng the Debtor to ‘ ) and 1mp1ement a remedial

lnvestlgatlon and feasw study ("RI/FS") and approprxate

_respect to the contamination at

;Z_filed a petition under Chapter 11

eébruary 16, 1993, in the United States

rﬁeﬁclaim“) on March 7, 1994,

‘Ed and to be incurred by the
'Eﬁéibilities and obligations under
dz?statutes relating to the
ipcluding the costs of
implementing the flna_? 'remedy for the Site selected by
the NYSDEC, and the o "#ted or to be incurred by the
NYSDEC for purp?ges of igﬁt or as a consequence of the
Debtor’s failu:;ftévr.glh fﬁfits obligations under the
Administratiﬁéibi T or ‘ébie environmental statutes,

lncludlng the oblzgat ;mﬁiement the remedy, are entitled to

admlnlstratlve ewpe‘

1 and priority;

WHEREAS the 6f New York filed an adversary

proceeding (thg nAdve Complaint") against the Debtor on
April 19, 1994, adVer
5 o

déééding number 834-8182-478, in
which New Yorkistate:

nter alia, the entry of a judgment

directing the&ﬁébﬁdfi. ‘“ply]with the Administrative Order and,
- : : ‘
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in addition, Newfiﬁrkgééé' e entry of a judgment declaring

that the costs oﬁfécﬁpl" yce wibﬁ the Administrative Order,

including costs incurre he State of New York, are entitled
' R S . 4 _
. . | . - Lo . . .
to administrative status.iand’ priority;

WHEREA$W;ﬁHe;D;'" ‘filed an Answer to New York State’s

Adversary Complaiﬁﬁﬁaség:. ‘inter alia, that the NYSDEC holds

an unliquidated : im that has not been classified as

an administrative
q

:haﬁ5the Debtor cannot be compelled

,;#é‘Order until there is an order
thorizing and directing it to comply;

that if the Admﬁpréirét der is deemed to be an

mdstfbé treated pari passu with any and

administrativeléiaﬁh
all administ;a;%yéag- dﬁﬁhat ccmpliance with the
Administratiﬁé[égaé e be ‘an administrative expense unless
the site posés]%ﬁc#hmyq ﬁidentifiable danger to the public

WHEREAS, it 4 jobition of the State of New York

that, inter glié,Vﬁheﬁ |5 obligated to comply with the

rder and that its failure to comply
and criminal sanctions and penalties
under the Ne?kYgik;Eﬁy;; "t§1 ConservatiQn Law;
Wﬁﬁﬁﬁﬁs, vfddﬁance the resolution of these
matters and th%%égy“m; tigation costs, the parties
negotia;ed'andjgﬁtéréa aﬁ;interim agreement and stipulated
order (the "Inééxiﬁfﬁé éépj@nd Order"), which the Court

approveéed on Ju@é"ZG,PiA. 'ﬁhiCh,provided, inter alia, that

|
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‘Aéﬁéement and Order: soil borings

and laboratory analys water sampling; data validation;:

] ., ST
waste management;:prepa

H

f a report summarizing Handex’s

invgstigatioﬁ pur%ﬁaﬁtfté
"Handex Report"Y-VEitefSt

WHEREAS Ny”,ac

terim Agreement and Order (the
re investigation; and site histoxy;
t's the Handex Report as providing

geufficient 1nformatlon: : ble the design of appropriate

-I

remedial measures: s 'd‘#EBolve the NYSDEC'’s claims

against the Deﬁéé}'i adveisary proceeding if the remedial
measures are impleme”‘w_

WHEREAS the

e ﬁpport indicates that the soil
beneath the former facto 7€vo£ the Site is contaminated with
volatile organxc comp nas ,éiuding, but not limited to, total
xylene, toluene, and f‘bethylene ("PCE"), for which the

most appropriate"rf' ihﬁblégy would be a soil vaporx

1 .ffthe sediments in the storm drains
v¢&§ti1e organic compounds, which
Aiéﬁegiatgd through removal and
;%ﬁg'sediments in the stofh drains;
?Ehe Handex Report and the other

‘(Qﬁd barring the discovery of

?has concluded thdt this adversarial

. if Debtor: (1) pursuant to approved
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Work and Designﬂ?ldﬁSJﬂ‘

1s and operates an SVE system to

ﬁh#ﬁts in the ground beneath the

decrease the leﬁglsiéf7C9:
o :&at4méetﬂﬁhe criteria in NYSDEC
a#éé Memérandum ("TAGM") No. 4046 (a
ﬁbﬁas Exhibit A); (2) without the
eaberk or Desgign Plan, cleans storm
ng'and appropriately disposing of
3]Qntained therein; and (3) seals

sociated with the underground storage

s to this agreement and stipulated

orderx (“Agreemenc.andﬂ ,déSire to advance the resolution of

oid additional litigation costs;

=h Lﬁﬁehtion of the parties that the

§emént}and Order will remediate the
aﬁﬂbg de-listed from the Registry,

éautb achieve that goal;

é[égrée that nothing in this Order

shall be conStfdédﬁtdj : hé'right of the Debtor or any other

party to file‘éiﬁgt‘ th the Commissioner pursuant to ECL

Section 27- 130" :;RR Section. 375- 1.9 to de- list the

site from the. Registry o ;change its classification; and

WHEREkS no ,néing Debtor’s agreement to caxry
out the terms: of thls.Ag eémefit and Order, Debtor does not admit

‘or acknowledgewany lla) fault, or wrongdoing or violation
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of law, regulatién or pefﬁ; of any kind whatsoever in any way

B

related to the Si#eh

Work") and other obllga get forth below, in accordance with

the terms and COndltlon he (For purposes of simplicity,

the term "Debto%ﬁ shall :after be read to encompass the
Debtor’s contraégorzd%;c atrattors.)

REMEDIAL WORK | - ' _
¢g¢uting of Monitoring Wells

} develop a work plan for the SVE

system and groutlng of ohitbring wells (the "Work Planﬁ) and

approval of thlsahéreeme nd Order by the Court. The Work Plan

shall include, but need, #

be limited to:
1%;)<ﬁam i~ﬁéscription of the scope of work to
install,'ﬁﬁéﬁ}fﬁpg na'maintain the SVE system;

Qﬁality Assurance Project Plan

Jeport with any modlflcatlons

_rk Plan;

Ehfand Safety Plan contained in the
Handex'Réééfﬁbﬂi, éaifications necessary for the SVE

Work Plané.
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jtion of the scope of work to grout

the four (4j:§ﬁis£mn’ ifjvinyl chloride (PVC) monitoring

wells‘ass§§;éfédf évuﬁderground stbrgge tank area (as
depicted on?%ﬁé éi‘f "ﬁﬁathed hereto as Exhibiﬁ B)} and
(%9 a’ .  9 69#:&1 description cf the
anticipated&féﬁé&u ivities, together with a schedule
for the per&ormaf. £ thé#e activities.

3. The NYSEE‘ 1~hotify Debtor in writing of its

approval or dlsapfrova héqurk Plan, and, if disapproving,

provide written | comment fﬂing the reasons for disapproval.

3, If Debtor req ;?éé clarification of any of the
reasons specified'by t, v?ftﬁent for its disapproval, or
disagrees thh the sta ec g;éﬁfqr disapproval, Debtor shall
request clarlficatlon fﬁé,'or request reconsideration of

the denial for: reasons -8ta &g@y Debtor in writing, within ten

(10) days after re¢eiv_ tten notice that Debtor’s submittal
has been dlsappiovedz

4

written notice. that DeN

h fifteen (15) days after rece1v1ng
'-ubmittal has been disapproved, or
fifteen (15) days after réceiving the Department’s response to a

timely request fcr_cllr

ﬁibn or reconsideration, Debtor shall

make a rev1sed.subm1t -hie NYSDEC that addresses and

rescives all of the'NY Df fsfated reasons for disapproving the

first submlttal Afte Ipﬁfof any revised Work Plan

‘E:

submittal, theﬁNYS: ;éify Debtor in writing of its

approval or disappr £ the NYSDEC disapproves the revised

Work Plan, Debtor shal in .vicolation of this Agreement and

- l
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Order and the NYSDEC may tak]fﬁny action or pursue whatever

rights it has pursuant tc a piééision of statutory or common
law, or under the terms o; lgﬁipulatioh‘and-Order., (Pursuant
go Paragraph 22 NYSDEC" b véi‘of éisapprovalAshall be final
and binding, sub]eCt oﬁl éiiénge ag arbitrary and
capricious by motlon upo' 'é?ﬁnotice.)
5. Wlthxn thl }Qdfdays of receipt of written
notification that the Work Ian has been approved, Debtor shall

submit a design. plan and ‘ications (the "Design Plan") for
the SVE system.wh;ch sha’ n:iﬁdﬂ:
(é)*v‘* f two (2) vapor extraction wells

that will capture”vol le ‘'organic contamination from the

area under the che : vanufacturing area and extending to
‘.' '  léé depicted'on Exhibit B hereto;
.¢ﬁyffaﬁﬂf' 'r%;idn and maintenance (O & M) plan
that proviééﬁ?ﬁé?
§” ‘f(i9 adiation of the soil in this area
untilgftfméé ! ‘cxiteria set forth in TAGM 4046;

, (3

l

Eicn of thé SVE system until
extraction w ‘fsémples are non-detect or
asymptotlci“ ulsing; and .

éqﬁﬁling'program that verifies the
‘system operation including, but not
d to, confirmatory soil sampling and

ffld_t,testing. /
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6. ThéfDESignﬁ iﬁﬁshall be prepared and certified by

a professionalIeégiﬁEQr'E" sed to practice by the State of New
Ycrk..' - } 8 VI“
g TheNYSDE l'lfnot‘ilfy. Debtor in writing of its
e Design Plan, and, if disapproving,
ining the reasons for disapproval.
8. ff:DéBtor iréS'clarification of any of the

reasons speczfled by the NYSDEC for its dlsapproval or disagrees

with the statedlbasls fo‘ 'approval, Debtor shall request

clarlflcatlon in wrltlng or..reguest reconsideration of the

denial for‘reaSQns-sé,tgd jbtor in writing, within ten (10)

days after recéiViﬁg"w;; téii‘riotice that Debtor’s submittal has
been dlsapproved ?Wf bQEn (15) days after receiving
written notice that Deﬁ siubmittal has been disapproved, or

fifteen (15) days afte' ving the Department’s response to a

timely request'fcrvcla' ;atidn or reccnsideration, Debtor shall

He NYSDEC that addresses and

resolves all of the NYS stated reasons for disapproving the

first submittaﬁ. éftéz X iﬁ& of any revised Design Plan

submittal, ﬁhe{ﬁ¥$bs ng;ify Debtor in writing of its

approval or,diéaﬁpfb-al .f,the NYSDEC dlsapproves the rev1sed

Design Plan, Debtor‘s' in v1olatlon of this Agreement and

Order and the NYSDEC ma

(

rights it has pursua‘

ké“anyiaction or pursue whatever
Y ‘Provision of statutory or common
law, or under~Fhe’tgrm§ ‘o] he Stipulation and Order. (Pursuant

to Paragraph 22,'NYSDEﬁ xigpmoval or disapproval shall be final
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and binding, submect only ‘éhallenge as arbitrary and

capricious by moﬁlon upo per notice.)

9. Debtor sha iéﬁce impleméntation of the -

(

approvedIWka an@-Des;gn Suﬁithin fifteen (15) days of

receiving writtéﬁ;ﬁétiE ’ n}of NYSDEC’s approval of the Design
Plan. and shall”impiéméq qﬂélans in accordance with their
terms until the5§¢@§&$§£ Qﬁ.Lﬁjéctiveé specified therein are
achieved. o
_ _ fanqes-warrant,'Debtor may apply, in
writing, to NXSﬁﬁCJ?df;p éién to deviate from the approved
Work and DﬁsignéPiéh§  De g£ hust obtain prior written approval

from NYSDEC prlor to de g ‘from the approved Plans in any

material way. The NYSDEC- all: respond to the request to deviate

from the approved Plans ,a reasonable amount of time. The

period during which Deb o2 ‘réguired to complete the task which

is the subject of the e -£0 deviate shall be extended by the

amount of tlme‘phegNYS, f%;to approve or disapprove the

requested deViétioh}.”’ gShall not unreasonably withhold its

approval.

'ﬁﬁfdﬁed Plans, Debtor shall submit.

and shall

emby'the State of New York,
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from the apprcve&ﬂWdﬁkéan 2né§;gh Plans during construction and
remediation. VE o
Storm Drainsgffﬁ

12. Debtor sha 'méve,.sample and appropriately

dispose of the water 1n t orm drains. Debtor shall remove

the sediments and any atuerf ?érial in storm drains 1 through 10
to the base of the ccncre inage structure, and sample the

removed materialelth the ity Characteristic Leaching
Procedure ("TCLP") to de ﬁ:fzoper disposal. Debtor shall
}térial ag required by applicable
:'fCLP results.

13. béﬁtdriéﬁg :qmﬁénce the storm drain remediation
; from the creation and funding of

s R
the escrow account refeirredito in Paragraph 17 below.

‘and analytic results generated in
d ‘removal of materidl from the

d}te NYSDEC in report form.

'aékfill storm drains 1 through 10 to
maintain strucﬁﬁiéffi , ‘with clean porous sand and/or
gravel. . é‘ . |
' PAYMENT FOR CLB'A.NUP ,w{_d ,,_:fisTiz‘IB-U'rmN OF REMAINING FUNDS

16. }%he;t§£a1 '10% performing the wofk required by.
this Agreement andJOL . not exceed the sum of two hundred
thousand dcllars ($2i ' , The $200,000 cost figure referred
to above is derﬁvedzﬁ_ gg]é@timateé obtained by tﬁe Debtor

from its prospettive comtractor, EEA, Inc. ("EEA"), with an

11
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allocation for cqptingen ie ”&&ed to the estimated cost of
completing the Qdfku

17ﬂ ‘ffthls Agreement and Order by the

Court, the Debtor shall pla e the sum of $200, 000 into an escrow

account which shall be d, w;edgsolely toward remedlatlon of the

Site until ccmpletlen o -th Remedial Work required hereunder,

and thereafter dmstr;buJ accordance with the orders and
directives of the Court. Yaw firm of Platzer, Swergold,

Karlin, Le#ine,géﬁlﬁﬁéﬁ : ow, LLP shall be the escrow agent
("Escrow Agent“oi Thieﬁ eﬁent and Order shall be provided to
the Escrow Agentland Pa pﬁs%l7 through 21 incorporated by

reference lnto, and mad” iof, the escrow agreement. Upon

execution of theﬁcoqcra ween the Debtor and EEA (the "EEA
Contract"), thejEsd%o@n ge éﬁéil pay to EEA an initial payment
toward removaluéf?ﬁhegs il d?liquids from the drainage
structures in t%éeéﬂ&iz $ﬁéenvthousand dollars ($13,000).
Upon receipt oﬁiwrit#; . from NYSDEC that NYSDEC has

‘ e;Eecrow Agent shall pay to EEA an

oward construction of the SVE system.

ith notifying EEA that the Design

'y the Escrow Agent that NYSDEC has

18. _;h»dddi o the initial payments referenced in
ive progress payments ("Progress

Payments") from the ESC; Agéent as EEA completes various items
+ °

of the Remediaifﬂork,g% cordance with the schedule of Progress

o 12
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- L L
Payments set forth in Exhibit C@héré;o. The Escrow Agent shall

w;thhold 5% retalnage from.Prog EaY¢ents pending completion
-of the Remedial Work | . .l ' n o

19. The EEA.ééntféEE .prcvide‘that payment will
be made to EEA in accordanceuw pag;aphs 17 through 20
herein, including Exhiblt C he, "

20. The EEA contract li‘additionally provide that:
a. EEA shal1;su inv01ces for Progress
Payments to ﬁﬁéﬁEs&f ent, with simultaneocus copies

to NYSDEC and the ot gnétory parties hereto.
NYSDEC shall determ ﬁhé: ?ayment of the Progress
Payment is proper An &AECe with the terms of this
Agreement and ordg;, éiﬁg Exhibit C hereto, and

& “Progress Payment accordingly.
Eg;ess Payment, it shall
notify the Escrow Ag EEA and other parties hereto
in writing. The Esc gent shall then pay EEA the

approved Prqg;e§s7' -amount .

b. If?NYéDEC spproves an invoiced Progress

Payment, NYSDE-

lgvfde written notice of its

reasons for such fs ation, epecifying what EEA

must do to complet' ffk item for which EEA is

seeking a Progress*

c. EEA shall: ne right to seek a revision of

the schedule of Prog Psiééyments, including an upwérd

revision oﬁ the amqun ”ue'for a particular item of
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Remedlal Work and‘the total amount due to EEA under the

EEA Contract, : gced cause shown. Good cause shall

.mean due to u ,gfand unforeseen'occurrences
nece351tat1ng ; orlal costs to complete the Remedial

Work requxrgd "dé};tﬁe EEA Contract. Known additional

costs }oriwhiq_ p&xméﬁi-wili be made include the cost
-t 'h¢:Cost of replacing and properly
Efilters.

'Lbébtor and NYSDEC determine that

faﬂée, the requested revisgion of the

+ approved, and the Escrow Agent so

”quiSe approved by NYSDEC, all
fgr'use in the Remedial Work shall
“ééd gsolely in the construction

¥s, shall not be considered

:ﬂgﬁhe Remedial Work.

léiapproved the work required

'.has been fully paid for that work,
}BQ'Agent shall distribute any
bﬁ'éécount-in accordance with the
-;Coiurt . ‘
4'ipai5:;iromxcz OF THE REMEDIAL WORK
iork required hereunder shall be
subject to NYSéECﬁéééé .énd;approval- In the event that

the Debtor andﬁthe&NY. B “,,éagree, then the determination of the

14
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NYSDEC shall be fir‘sal‘ana-d‘"bi*?aing, provided that the

determination of the NYSDE ,aés not reguire the total

expendltures for che work ormed pursuant to thls Agreement

and’ order to exceed $2OG 0.00 .Debtor and credltor Apple Bank For

Savings ("Apple"):reee:? righ; to challenge, by motion upon

proper notice, an?“detéfm T 9n1by the NYSDEC that is arbitrary
and capricious, The flli ﬁfefﬁotion by the Debtor or creditor
Apple cha‘lenglng a NYSDE Eésﬁination shall not stay or delay
the expeditious melem;_ kfbf the disputed work item by cee
Debtor, unless such~delaﬁ QEEed to by the NYSDEC in writing,

or implementatibﬁ»bfetﬁe disputed work item is stayed by a court

pending its deteﬁmiﬁ&bib “whe hei the item is "arbitrary and
capricious." TA S

23, The Debtow ‘lfprovide the NYSDEC with written
notice of all flel&work hf@titten notice shall be delivered
to the NYSDEC n9j13§5€tj& "e¢daye prior to the start of the
fieldwork refefﬁé&lﬁd{in ﬁaﬁice.

24, Followln_ ultation with Debtor, the NYSDEC may

é:famplify and expand the work
required under the appro & :Wé:k and Design Plans if the NYSDEC

determines, as a res" viewing data generated by an

g%eement and Order, or as a result

of reviewing any oth r. facts, that such medification,

amplification and/or exp 1s necessary, unless the

modlflcatlon, amplzf1  hd/or eXpansion will cause the total

cost of perfbrmihg the a1 Work required to implement this
| PR
! 15
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Agreement and Order to exceed the $200,000 sum approved by the

Court for 1mplementation ;

25.° Debtor sha' ain professional consultants, -

contractors, laborator1 1}ity assurance/quality control

personnel and data valld cceptable to the NYSDEC to perform
the Qechnlcal,'eng;nee
this Agreement and Order “(c

nalytical obligations required by
btively "Debtor’s consultant(s)").
The experience,fcéﬁaﬁiiif jnd"quallflcatlons of the firms or
individuals seleé%éd hiibé shall be submitted to the NYSDEC
upon entry of Ehi%fkgféé: d brder (although nothing herein
shall_preclude'négﬁéifﬁi ﬁg this submission prior to entry
of this Agreement?gnﬂ.@%dgz |
. h&ibﬂﬁéve the right to obtain split

samples, duplicate samgl“ both, of all substances and

materials sampled by Debto rid ‘the NYSDEC also shall have the

right to take 1tslown 'san . Debtor shall make available to

the NYSDEC the results L saﬁpling and/or tests or other data
generated by Debqor,w;t: t;to‘implementation of this
Agreement and Oriéf;éﬁd’ ﬁﬁmit these results in the
progress reportééfeéﬁiw :iE'Agreement and Order. The
NYSDEC shall make availa_ gDebtor the results of all samples

and/or tests or other d&t nerated by the NYSDEC with respect

to the site whidﬁ”i@ the :¢L,of this Agreement and Order.

27. Debtor. st ain whatever permits, easements,
rights-of-way, righks-o approvals, or authorizations are

necessary to perﬁdfmfbéhgan Ebligations under this Agreement
, g ‘ _ A

16



ATTY GEN ENV. 1212-416- ’
N ,:PSET;'B»‘-‘.FE‘*. 212 416_690? Apr 2 ’98  10:39 P.18

‘-snd Order. 1I1f, after Debtor”5~

efforts, Debtor falls to ebtaf

GVﬁﬁented, good faith best

e authorizations, the NYSDEC

L

segsary to secure these

may take any approprlate ac;‘on
authorizations. ‘f'
28. Debtor'éndliﬁe-e1cee‘§¢rs and assigns shall be

bound by thlS Agreement and’ O’ bebtor, through its officers,

directors, agents, servants,"emp oyees, successors and assigns,

shall be responsible for 1mp fg.the terms of this Agreement

and Order. Any changel . 'Oor corporate status of Debtor

including, but not: llNltEd bo- ,ensfer of assets or real or

|\.

personal property shall 1n no :cér Debtor’s responsibilities

under this Agreement and“Or&e

29. Debtor shall pr efcopy of this Agreement and

Order to each contractor hlref >erform work required by this

-
Agreement and Order’ andgeo<e"' son representing Debtor with
i o ,

respect to the Siteveﬁa’sﬁeli3 ;j#én all contracts entered

into hereunder upon Perférm,nce n: conformity with the terms of
this Agreement and Order. Qex ;rVDebtor's contractor (s) shall

provide written notlce of thls Agreement and Order to all

subcontractors hired to perfo— vy pertion of the work required
by thlE Agreement and Orde Aehall be ‘resporsible for

ensuring that Debtorfe.cqn ﬁd subcontractors perform the

Y R "
work to be done underﬁﬁhiéia erit' and Order in accordance

herewith.
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CONVERSION TO A VGLU‘NTARY CLEANUP WORK PLAN

30. If: Apple or-( third party who qualifies for

eer") under the NYSDEC'’s Voluntary

“volunteer" status (the "V_

Cleanup Program (phg,ﬁErqg;‘ ‘ applles for ‘and is accepted as a

volunteer to cleéﬁhp:bhe“ ‘or industrial use under the

Program, NYSDEC shall tent with its legal authority,

J

accept this Agreement and é#;aﬁd any approved Work and Design

Plans submitted. tb NYSDEC héfbebtor pursuant to this
Agreement and Order as an: ;pved work plan for inclusion in a

agreement for the Site between the

t a party qualifies and is
subsequently'appééyédﬁés unteer for cleanup of the Site
rrami, the t;?ct shall be agsigned by the
Debtor, at the'oétiﬁhﬂbf olunteer, to the Volunteer, who
?anafobligations of the assignor
;HéfeVGnt of an assignment to a
tablished hereunder shall remain
~phefsite until the cleanup is
complete, asg provzded'he |
PETITION TO DE- LIST .
| 32. chgréf';E emﬁhﬁ;ofAthe cleanup goals of this
Agreement, NYSD§C7w£i1, :tént with its legal authority,
begin the prdteééyﬁééi eréclassify or de;list the Site
from the hegisi%&}juﬁﬂ éi'or any other party has already

begun the process. Aqyjc & attributable to the

X LR ¥
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reclassificatioﬁ;dr-de—ii}tﬁﬁ§’process will not be paid by the

Debtor or from the escrow’ account.

MISCELLANEOUS | _‘ |

| 33. Tﬁiﬁ%#ﬁ%& fren éﬁa Order shall sﬁpplement, aﬁd not
supersede the Inﬁéfim@ﬁg téénd Order. However, the terms of
this;Agreement_a?afdrdér 9&ing any previous orders,

stipulations dr'égréémén doiborated herein. shall constitute

the complete and entlre ment and Order between Debtor and

the NYSDEC concernlng 1m e’tatlon of the Site remediation

i

required hereunder.jfﬁbf

condition, understanding, or

agreement purportlng to m y or vary any term of this Agreement

and Order shall’ be blnd 1less made in writing and subscribed

by the party to be bound ﬁé,ihfo:mal‘advice, guidance,

suggestion, or-comment by -éfﬁ&SDEC regarding any report,

proposal, plan, specz' n, schedule, or any other submittal

by Debtor shall?be:cqnst éé,relieving Debtor of its
obligation to é%é&iﬂiéﬁ ‘aﬁ~approvals as may be required by
this Agreehenﬁ'%k&fdf&é

34. The ﬁ'ﬁhe State’s adversary proceeding
shall be changed to sub elﬁs a party plaintiff the current
NYSDEC Commlseicner by.d v;ing'"michael D. Zagata as
Commissioner oi;;he:ﬁgw Yo ;Sﬁate Department of Environmental
Conservation” éndjinéé ih”its place "John P. Cahill as
Commissioner'offﬁﬁélﬁéw ¥o “?ﬁéate Department of Environmental

Conservation-"(
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35. All refereh qﬂ to:"professiona1 engineer" in this

Agreement and Order are t X -inaividual registered as a

profess1ona1 eng;nggr # i,”;aapcé”with‘Articlé'145 pf the New
York State Edue'a;t".'iéﬁ Law, o

36. :Ail re£¢ _npgéiﬁé "days" in this Agreement and
Order are to cal;hdgfi&‘as-un éés otherwise specified.
37.,fﬁhe@sé¢§_ *dings set forth in this Agreement

and Oxder are iﬁﬁlﬁ&éa'fo nvenience of reference only and

shall be dlsregarded 1a. Bﬁstruction and interpretation of

any of the prov151ons o: h;sf#greement and Order.
_ ' éﬁi;aﬁd'Order is subject to the
approval of thééUhitéa éc §jﬁ?nkruptcy Court.

39, l$ﬁy'n5££§é :#'tépor;s required to be provided
herein shall bé?in'ﬁbit.
delivery addres%Ediaﬁi

di@ent by regular mail, or by hand

If to the Debté%:'
{

New !ork Ne ork:'
Attentlon' Mlch 'e K. Jaspan, Esq.

Melvllle,.”
Attentlon

i
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~B, Greene

Baer Marks
E05 Thlrd

New York, NY. : o
Attention Ja Gottlieb, Esgq.

If to the Stateg

New York Sta
120 Broadway
New'¥6fk,ﬂf§
Attention:

;k 10591-5805
Nd Devine, Esgq.

gﬁ:he notices and reports that must
E_FovParagraph 39, copies of any
:aidﬁéﬁthe Escrow Agent, Debtor and
giﬁn of this Agreement and Order
?Iﬁ the event such correspondernce
f&&ttachments,'the party initiating

mit such exhibits or attachments,
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provided this:omi§5icn~iéhll.éd and Apple is provided with copies

if it so requéstsﬂ

41, ‘This'Agfé ¢nt and- Order shall survxve dismissal

of this case. The parties 'sent to the exclusive jurisdiction

of the New York State Sup: Court for the County of New York,

or, if a federal .causSe o ion arises, of the United States

District Court f£ér the 'S rh bistrict of New York, to decide

any case or cont;¢§¢r§y. ﬁg;out of this Agreement and Order.
42. Tﬁiérhéi et and Order is in full and final

settlement of thls adve ﬁrSCeeding, and any and all claims

filed in connectlon ther with by the NYSDEC and Apple.

SO0 AGREED: _' )
l .

Dated: New York; New
October.Sl'

L

DENNIS C. VACCO,.ATTORN
GENERAL FOR THE' STATE g,
NEW YORK :
ATTORNEY FOR PLAINTIFFS

PLATZER, SWERGOLD, KARLIN,
LEVINE, GOLDBERG & JASLOW, LLP
ATTORNEYS FOR DEBTOR

By:;ﬁ¢e/ﬁ,&_/<19a>9#$“”’

MICHELE K. {JASPAN(MK/1737)
For The Firm

150 East 52nd Street

New York, New York 10022

(212) 593-3000. .

By:

New York,: :
(212) 416- 8474
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: W o YOXK . . .
Dated: New ¥of S BAER MARKS & UPHAM LLP
' ATTORNEYS FOR APPLE BANK
FOR SAVINGS

IS

JAY GOTTHIER (JG/9733)
A Member of the Firm -
. 805 Third Avenue .
New York, New York 10022.
(212) 702-5700

v

£0 ORDERED, thlB

day of mfaber 1997
A

E]

1
Lo
I

i

|
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

_________________________________ X
In Proceedings for a
Reorganization Under
Chapter 11
In re Cantor Bros., Inc., Bankruptcy Case No.
Debtor. 893-80853-478
Judge Eisenberg
--------------------------------- x Nl
State of New York and Langdon - k[é}b
Marsh as Acting Commissioner of _ )
Environmental Conservation, (@%KL/
Plaintiffs, /%?
-against- Adversary Proceedings No.
894-8182-478
Cantor Bros., Inc.,
Defendant.
————————————————————————————————— x

INTERIM AGREEMENT AND STIPULATED ORDER

WHEREAS, Cantor Bros., 1inc., (the "Debtor" or "Cantor
Bros.") conducted business and commercial activities from on or
before 1975 to April 1993 on property located at 50 Engineers
Lane, Farmingdale, New York (the "Site");

WHEREAS, the Site has bean listed in the Registry of
Inactive Hazardous Waste Disposal Sites in New York State as site
number 1-52-021, and is classified by the New York State
Department of Environmental Conservation ("NYSDEC") as a class
"2" site.

WHEREAS, Cantor Bros. consented to the entry of an order by
the New York State Commissioner of Environmental Conservation,

dated March 25, 1992 ("Administrative Order"), requiring the



Debtor to develop and implement a remedial investigation and
feasibility study ("RI/FS") and appropriate interim remedial
measures with respect to the contamination at the Site;

WHEREAS, Cantor Bros. filed a petition under Chapter 11 of
the Bankruptcy Code on February 16, 1993, in the United States
Bankruptcy Court for the Eastern District of New York;

WHEREAS, the NYSDEC filed an administrative proof of claim
(the "NYSDEC Administrative claim") on March 7, 1994, asserting
that the costs incurred and to be incurred by the Debtor in
discharging its responsibilities and obligations under the
Administrative Order and/or statutes relating to the protection
of the environment, including the costs of implementing the final
cleanup remedy for the Site selected by the NYSDEC, and the costs
incurred or to be incurred by the NYSDEC for purposes of
oversight or as a consequence of the Debtor’s failure to comply
with its obligations under the Administrative Order or applicable
environmental statutes, including the obligation to implement the
remedy, are entitled to administrative expense status and
priority;

WHEREAS, the State of New York filed an adversary proceeding
(the "Adversary Complaint™) against the Debtor on April 19, 1994,
adversary proceeding number 894-8182-478, in which New York State

seeks, inter alia, the entry of a judgment directing the Debtor

to comply with the Administrative Order and, in addition, Iew
York seeks the entry of a judgment declaring that the costs of

compliance with the Administrative Order, including costs



incurred by the State of New York, are entitled to administrative
status and priority;
WHEREAS, the Debtor filed an Answer to New York State’s

Adversary Complaint asserting, inter alia, that the NYSDEC hclds

an unliquidated contingent claim that has not been classified as
an administrative claim and that the Debtor cannot be compelled
to comply with the Administrative Order until there is an crder
from the Bankruptcy Court authorizing and directing it to ccmply;
that if the Administrative Order is deemed to be an

administrative claim, it must be treated pari passu with any and

all administrative claims; and that compliance with the
Administrative Order cannot be an administrative expense unless
the Site poses an imminent and identifiable danger to the public
safety;

WHEREAS, it is the position of the State of New York that,

inter alia, the Debtor is obligated to comply with the terms of

the Administrative Order and that its failure to comply subjects
the Debtor to civil and criminal sanctions and penalties under
the New York Environmental Conservation Law;

WHEREAS, the parties to this interim agreement and
stipulated order desire to advance the resolution of these

matters and thereby avoid the additional litigation costs.

NOW, THEREFORE, upon the consent and agreement of the:

parties by their attorneys, it is hereby ORDERED:



1. The Debtor shall undertake the remedial work and cther
obligations set forth below.

2. The Debtor, by its contractor Handex of New York, Inc.
("Handex"), shall implement as part of the RI/FS and the Interim
Remedial Measures required by the Administrative Order, the
following work items:

REMEDIAL WORK

Soil Borings and Laboratory Analysis

A. Handex shall drill a total of 23 soil borings in arsas
potentially impacted by such structures as former undergrounc
storage tanks, trash dumpsters, leaching pools and storm drzins.
One (1) soil boring, at location TW-16, shall be drilled using &
hollow stem auger or Cone Penetrometer. All other borings shall
utilize a hollow stem auger. The approximate locations of the
soil borings are indicated on the map attached hereto as arvendix
A.

B. Soil samples shall be collected from each boring
starting at the base of the structure, e.g., storm drain/leaching
pool, and continuing in five feet intervals until the watexr table
is encountered approximately forty feet below land surface. The
samples will be screened ‘every five feet for Target Compound List
volatile organic compounds ("VOCs") with a portable gas
chromatograph ("GC"). Based on the portable GC results two (2)
soil samples will be submitted to a New York State Department oI
Health ("NYSDOH") ELAP certified laboratory using Contract

Laboratory Protocols ("CLP") for analysis of target compound list



volatile organic compounds ("VOCs") and target compound list
semi-volatile organic compounds ("Semi-VOCs"). The samples
submitted for laboratory analysis shall be selected using ths
following criteria:

i. If the portable GC results for VOC analysis are nc:o-
detect ("ND"), the sample just below the structure, e.g., szcrm
drain/leach pool, will be analyzed for Semi-VOCs and the samcle
just above the water table will be analyzed for VOCs.

ii. If VOC’s are detected then the sample with the hiz=zzsst
GC results will be analyzed for VOC and Semi-VOC compounds. =2
second sample will be collected and analyzed for VOCs and S=mi-
VOCs in order to document the depth at which the VOC’s are rnic
longer present at detectable levels or, in the event that VCZCs
are detected to the water table, to determine the concentrzazion
in soil just above the water table.

C. The results of the soil boring program will be utiiized
in determining the need for additional work to delineate ths
areal extent of soil contamination as well as the number and
location of such additional borings. Handex shall take anc
analyze such additional soil bbrings as may be necessary tc
determine the areal extent of the soil contamination. The
additional soil borings shall be undertaken as part of the
obligations arising under this agreement and order.

Groundwater Sampling !

D. In addition to the soil samples collected in the bcrings

installed inside the building, see appendix "A", one grouncwater



sample shall be collected approximately five feet below the water
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hollow stem auger or Cone Penetrometer. Handex shall submiz :the
groundwater sample to the laboratory for Target Compound List VOC
analysis.

E. Handex shall drill ocne (1) temporary groundwatsr w=>l
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point at an cff-site location south cf the Site. Se
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the off-site location is subject to the approval of the DE!
well point will be installed using a Hydro—punch/Cone
Penetrometer Technology ("CPT") or hollow stem auger methcd. It
is anticipated that groundwater will be encountered at
approximately forty feet below land suxface. The first sample
shall be collected at ten feet below the water table follow=< by
sam?le collections at ten feet intervals until two groundwacar
samples are non-detect using the portable GC.

F. The water samples collected shall be screened on site
with a portable GC for VOCs. Based upon the GC screening the two
samples with the highest GC results for VOCs shall be submitted
to the laboratory for VOC analysis.

G. Handex shall collect groundwater samples from the Zfcur
(4) existing monitoring wells (MW-1 through Mw-4) for VOC and

\

Semi-VOC analysis. This task shall include collecting the

aporoprifate QA/QC blanks for analysis. Handex Ma tns+q\fqn& sample 7
o.-\&—ho?\ml’a ravadwoate r Mont"'mr‘\no\ wo.l}L:- :ub\gc\- 4w -Hr\{_ 1ppr<:v\\ DEC as /}7/5//

Data Validation A porsaroaph 2. .juyé

H. All samples collected under this agresement and orcar may Efs

prox:

be split and analyzed by the NYSDEC. NYSDEC Analytical Services



Protocols 91-1 and 91-2 with category B deliverables shall ce

utilized. This agreement and order does not establish data

validation requirements. However, based upon its review ci the

QA/QC submittal, NYSDEC may require data validation which Ezndex

shall perform, subject to the provisions of paragraph 3 belcw.
Waste Management

I. Drill cuttings, generated during the boring progra= and

groundwater sampling, shall be collected in 55 gallon drums znd
staged on-site. Upon receipt of the waste classification
analysis, Handex shall contract with a transporter and a discosal
facility for removal of the waste from the site.

Report Preparation

J. A report summarizing the investigation shall be prsrared
by Handex and submitted to the NYSDEC and counsel for the Dexztor,
the Apple Bank for Savings ("Apple") and the State. The rerort
will include recommendations for additional work as and if
necessary.

Site Structure Investigation

K. Upon completion of the field investigation work, =a=ndex
shall provide the NYSDEC; Apple and the Debtor, with a drawing
based upon visual observations of all floor drains, cesspocls,
septic systems and leaching pools, and associated piping,
referred to herein collectively as "structures", located on the

Site.



L. Handex will make a concerted effort to locate structures
identified in the as-built drawings but which could not be Z:ield
verified during the site visit conducted on October 12, 19%<.
Handex will inspect each structure to determine its size anz
identify piping entering and exiting the structure. When
possible, Handex will conduct dye testing and snaking, if
required, to confirm use of the structures. Samples of relzvant
media will be collected and analyzed as and if appropriate.
Please note, Handex is assuming no floor/wall destruction c=
excavation will be required to access and inspect these
structures. This inspection will focus on accessible struc:cures
which appear to be active and are not permanently closed.
Procedures for sampling of these structures can not be addrzssed
at this time as conditions can not be anticipated.

M. The Site Plan, which is attached as Figure 2, "Gesneral
Site Map", to the Draft Interim Remedial Measures, shall bs
updated, as necessary, to show the true location of all
structures, including those identified in the architectural
and/or as-built drawings. The update of the Site Plan shal_ be
prepared after inspection by Handex of the structures. Ths Site
Plan figures shall include bar scales.

Site History

N. Within sixty days from the date that this agreeme=nz and
order is entered, Debtor shall provide the NYSDEC and Applé with
a written statement describing in detail:

i. All business activities conducted on the Site;

8



ii. All chemical substances shipped to the Site;

iii. All chemical substances transported from the Site;

and

iv. Storage, mixing and packaging of chemical

substances at the site.
TERMS AND CONDITIONS FOR THE PERFORMANCE OF THE REMEDIAL WORK

3. Except as is otherwise explicitly provided in paraczraph 2
above, all work required hereunder shall be performed in
compliance with and under the terms set forth in the
Administrative Order, attached hereto as appendix B, incluci=g
but not limited to the provision that all work performed must be
done subject to NYSDEC supervision and approval. In the evant
that the Debtor by its contractor and the NYSDEC disagree, then
the determination of the NYSDEC shall be final and binding
provided that the determination of the NYSDEC does not reguire
the total expenditures for the work performed pursuant to this
agreement and order to exceed the total cost established pursuant
to paragraph 5. Debtor and Apple reserve the right to chalilenge
by motion upon proper notice, any determination by the NYSC=ZC
that is arbitrary and cavpricious. The filing of a motion zv the
Debtor or Apple challenging a NYSDEC determination shall nct stay
or delay the expeditious implementation of the disputed work item
by the Debtor or Handex.
4. The fieldwork required by this agreement and order' srall

begin within thirty days of the entry of this agreement and order

and substantially all work shall be completed within one hundred



.and twenty days of the entry of this order. All reports and da:ca

be delivered to the NYSDEC, the Debtor and Apple on or befcrs

th

W sixty days after the completion of the fieldwork.
5. The total cost of performing the work required by cthis
interim agreement and stipulated order shall not exceed ths sum

of one hundred twenty-five thousand dollars ($125,000.00) =xc=pt

upon application to and the approval of the Court. The $123,000

h
n

cost figure referred to above is derived from cost estimat
submitted by Handex. The Debtor by its contractor Handex shall
notify the State of New York and Apple in writing when coscs

. Savendy (8 70, 00 00 ’ Y
totalling sae-hundred thousand dollars (%366~ &) have c=22n {g%éé
incurred. Such notice shall itemize the work that has yet zc be Igg
done and the anticipated costs of such work.

6. The Debtor by its contractor Handex shall provide the
NYSDEC with written notice of all fieldwork. Such written ncotice
shali be delivered to the NYSDEC no less than five days prior to
the start of the fieldwork referred to in the notice.

RESERVATION OF CLAIMS AND DEFENSES

7. This Interim Agreement and Stipulated Order obligatss
the Debtor to perform the remedial work and cther obligations set
forth herein. Following the completion of the work rsguired
under this agreement and order including the submission to the
NYSDEC of\the requisite reports, the NYSDEC may select a ramedy
for thefSite. The Debtor’s obligation, if any, to implement the

¢

selected remedy is not addressed by this agrsement and

10
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stipulation. With respect to the Debtor’s obligation to

implement the selected remedy and with respect to all other

including, but not limited to, additional sampling and the

implementation of interim remedial measures, the parties rasarve

all of their rights and defenses for subsequent ressolution zither
by agreement or litigation.
MISCELLANEQUS

8. The caption of the State’s adversary proceeding shzll be

n
()
Ly
(@]

changed to substitute as a party plaintiff, the current NY

3

Commissioner by deleting "Langdon Marsh as Acting Commissicna2r of

»

Environmental Conservation” and inserting in its place "Michael
D. Zagata as Commissioner of the New York State Department oI
Environmental Conservation."

9. This Interim Agreement and Stipulation Order is sucject
to the approvél of the United States Bankruptcy Court.

10. Any notices or reports required to be provided herein
shall be in writing and sent by regular mail, or by hand delivery
addressed as follows:

If to the Debtor:

Platzer, Fineberg & Swergold
150 East 52nd Street
. New York, New York 10016
.Attention: Michele K. Jaspan

-and-
1‘ Martin Cantor

16 Foothill Road
East Northport, NY 11731

11



If to Handex:
-

Handex of New York, Iac.

61 C Carolym Boulevard
Farmingdale, New York 11735
Attention: Carol Karp

If to Apple Bank for Savings:

Baer Marks & Upham, LLP

805 Third Avenue

New York, NY 10022

Attention: Jay L. Gottlieb, Esqg.

If to the State:

New York State Department of Law
120 Broadway

New York, New York 10271
Attention: Norman Spiegel, Esg

-and-

New York State Department of Environmental
Conservation/DHWR
50 Wolf Road
- Albany, New York 12233
Attention: Susan McCormick, P.E.

-and-

New York State Department of Environmental
Conservation/DEE

200 White Plains Road, S5th Fl.

Tarrytown, New York 10591-5805

Attention: Samara Swanston, Esq.

SO AGREED:

. ) HANDEX OF NEW JERSEY, INC. d/b/a
Dated: Morganville, New Jersey HANDEX OF N W YORK

April , 1996 )
%/7/ /zm//

JIHN STQ JAMES: (JJ/

Chief Financidl Offlcor,,aﬁﬁf -
500 Campus Drive

MorganVLlle, NJ 07751

12



SO AGREED:

New York, New York
April |&, 1996

Dated:

DENNIS C. VACCO, ATTORNEY GENERAL

FOR THE STATE OF NEW YORK
ATTORNEY FOR PLAINTIFFS

By: ,\/\W’* SML’Q

NORMAN SPIEGEL (NS/S56183)
Assistant Attorney General
120 Broadway

New York, New York 10271
(212) 416-8454
Dated: New York, New York

' SO ORDERED, this = (.
day of ;/cuau
Ru”

1996

UNITED STATES BANKRUP?SE JUDGE

no.1\spiegel\cantstp.10

13

Dated: New York, New 3

April , 1996

PLATZER, FINEBERC & E
ATTORNEYS rOR DEBTOR

By: 1@_/&%‘_;(\ L L™
MI?HELE K. JASPAN{MK/>1737)

For The Firm
150 East 52nd Street
New York, New York
(212) 593-3000

10022

BAER, MARKS & UPHAM, LLP
ATTORNEYS FOR APPLE BANK

FOR SAVINGS

T e

JAY GOTTLIEBR (JG/9733)
80S Third Avenue
New York, New York

(212) 702-5700

By:

10022
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

—— — —— ——— ————— — — T - —— — —————— - — —— ——— ————— —— — — ——— _— — —— — — T — ——— —— — —— —— —— -

In the Matter of the
Development and Implementation
of a Remedial Investigation/Feasibility ORDER
Study for an Inactive Hazardous Waste ON
Disposal Site, Under Article 27, Title 13, CONSENT
and Article 71, Title 27 of the
Environmental Conservation Law
of the State of New York by INDEX 3
W1l-0570-91-12
CANTOR BROTHERS, INC., 4
Site Code # 1-52-021
Respondent.

WHEREAS,

1. The New York State Department cf Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law .
of the State of New York ("ECL"), entitled "inéctive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department's authority under ECL Article 27, Title 13 and
ECL Section 3-0301.

2. cCantor Brothers, Inc. ("Respondent"), is a
corporation organized and existing under the laws of the State
of New York. The site is located on Engineers Lane,
Farmingdale, New York 11735, and is in the Town of Babylon.
The owner of the site is Anman Realty Corp., Enginéers Lane,
P.0. Box 126, Farmingdale, New York 11735. Anman Realty Corp.
is a wholly owned subsidiary of Cantor Bros., Inc. Cantor

Bros., Inc. was incorporated in 1934. Emanuel Cantor owns 50%

Exh ' uY B




of the shares of the corporation and Martin Cantor has
effective control of the remaining 50% of the shares. The
Closing for the purchase of the site was on August 21, 1964.
A map of the site is attached hereto and is incorporated into
this Order as Appendix "A." )

3. The Department maintains that the Site is an .
inactive hazardous waste disposal site, as that term is
defined at ECL Section 27-1301(2), and presents a significant
threat to the public health or environment. The Site has been
listed in the Registry of Inactive Hazardous Waste Disposal
Sites in New York State as Site Number 1-52-021. The
Department has classified the Site as a '"2" pursuant to ECL
Section 27-1305(4) (b).

4. A. Pursuant to ECL Section 27-1313(3)(a), whenever
the Commissioner of Environmental Conservation (the
"Commissioner™) "find; that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order fhe owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial progfam, subject to the approval of the
Department, at such site} and (ii) to implement such program
within reasonable time limits specified in the order."

B. Any person under order pursuant to
ECL Section 27-1313(3)(a) has a duty imposed 5y ECL Article

27, Title 13 to carry out the remedial program committed to




under order. ECL Section 71-2705 provides that any person who
fails to perform any duty imposed by ECL Article 27, Title 13
shall be liable for civil, administrative and/or criminal
sanctions.

C. The Department also has the power, inter alia,
to provide for the prevention and abatement of all water,
land, and air pollution. ECL Section 3-0301(1) (i).

5. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develop and implement
a Remedial Investigation/Feasibility Study ("RI/FS'") for the
Site.

6. Respondent, having waived Respondent's right to a
hearing herein as provided by law, and having consented.to the
issuance and éntry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest.the
authority or juriédiction of the Departmeht to issue or-
enforce thisiOrder, and agrees not to contest the validity of
this Order or its terms.

7. Nothing in this Order shall be construed to limit
Respondent®s right to file a petition with the Commissioner
pursuant to ECL Section 27-1305(4) (b) to de-list ﬁhe site from
the Registry or to changé-its classification.

8. Notwithstanding Respondent's agreement to carry out

the terms of this Order, Respondent does not admit or

acknowledge any liability, fault or wrongdoing or violation of




law, regulation or permit of any kind whatsocever in any way

related to the Site.

NOW, having considered this matter and being culy

advised, IT IS ORDERED THAT:

I. Within 30 days after the effective date cf this
Order, Respondent shall submit to the Department all cdata
within Respondent's possession or control regarding
environmental conditions on-Site and off-Site, and other
information described below, unless the Department advises the
Respondent that such data have previously been provided to the
Department. Unless already contained in the Phase I and Phase
II reports previously prepared for the Department, the data
and other information shall include:

A. A brief history and description of the Site,
including the types, quantities, physical state, location, and
dates of disposal of hazardous waste including methods of
disposal and spillage of such wastes;

B. A concise summary of information held by
Respondent and Respondent's attorneys and consultants with
respect to all other PRPs responsible for such disposal of
hazardous wastes, including but not limited to names,
addresses, dates of disposal and any proof linking e&ch such
person responsible with hazardous wastes identified ﬁursuant

to subparagraph I(A); and




C. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, as
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all available topographic and
property surveys, engineering studies and aefial photcgraphs.

II. RI/FS Work Plan Contents and Submittals

A. Unless a longer period of time is agreed to in
writing by the Department, Respondent shall submit to the
Department, within 30 days after the effective date of this
Order, a detailed work plan describing the methods and
procedures to be implemented in performing an RI/FS for the
Site ("RI/FS Work Plan").

B. (1) The RI/FS Work Plan shall include, but not
be limited to, the following:

a. A chronological description of the
anticipated RI/FS activities together with a schedule for. the
performance of these activities.

b. A Sampling and Analysis Plan that
shall include:

(i). A quality assurance project plan
that describes the-qﬁélity assurance and quality control
protocols necessary to achieve the initial data quality
objectives. This plan shall designate a data valida%ion
expert and must describe such individual's qualifications and

experience.




(ii) A field sampling plan that
defines sampling and data gathering methods in a manner
consistent with the "Compendium of Superfund Field Operations
Method" (EPA/540/P-87/001, OSWER Directive 9355.0-14, December
1987) as supplemented by the Department.

c. A health and safety plan to protect
persons at and in the vicinity of the- Site during the
performance of the RI/FS which shall be prepared in accordance
with 29 C.F.R. 1910 and all other applicable standards by a
certified health and safety professional. Respondent shall
add supplemental items to this plan necessary to ensure the
health and safety of all persons at or in the vicinity of the
Site cduring the performance of any work pursuant to this
Order.

d. A citizen participatioﬁ plan that is,
at a minimum, consistept with the Department's publication,
"New York State Inactive Hazardous Waste Site Citizen
Participation Plan," dated August 30, 1988, and any subsequent
revisions thereto.

(2) Tﬁe RI/FS Work Plan shall incorporate all
elements of a RI/Fé as set forth in the Comprehensive
Environmental Response, Compensagion, and Liability Act of
1980 ("CERCLA") [42 U.S.C. 9601 et seq.], as amended, the
National Contingency Plan ("NCP") of March 8, 1990 f40 CFR
Part 300], the USEPA guidance document entitled "Guidance for

Conducting Remedial Investigations and Feasibility Studies




under CERCLA," dated October 1988, and any subsequent
revisions to that guidance document in effect at the time the
RI/FS Work Plan is submitted, and appropriate USEPA and
Department technical and administrative guidance documents.

III. Performance and Reporting of Remedial Investigation

A. Within 30 days after the Department's approval
of the RI/FS Work Plan, Respondent shall commence the Remedial
Investigation.

B. Respondent shall perform the Remedial
Investigation in accordance with the Department-approved RI/FS
Work Plan.

cC. During the performance of the Remedial
Investigation, Respondent shall have on-Site a full-time
representative who is qualified to supervise the work done.

D. Within the time frame set forth in the RI/FS
Work Plan, Respondent shall prepare a Remedial Investigation
Report that shall:

| (1) include all data generated and all other
information obtained during the Remedial Investigation:

(2) provide all of the assessments and
evaluations set fofth in CERCLA, the NCP, and the guidance
documents identified in Subparagraph II(B) (2):;

(3) identify any additional data that must be

f
collected; and

(4) 1include a certification by the individual

or firm with primary responsibility for the day to day




performance of the Remedial Investigation that all activities

that comprised the Remedial Investigation were performed in

full accordance with the Department-approved RI/FS Work Plan.
IV. Feasibility Study

A. Within 30 days after receipt of the Department's
approval of the Remedial Investigation Report, Respondent
shall perform, prepare, and 'submit a Feasibility Study
evaluating on-Site remedial actions to eliminate, to the
maximum extent practicable, all health and environmental
hazards and potential hazards attributable to hazardcus waste
disposal at the Site. The Feasibility Study shall be prepared
by and have the signature and seal of a professional engineer
who shall certify that the Feasibility Study was prepared in
accordance with this Order. The Department does not release
the Respondent from any liability the Respondent may have for
the off-Site migration of hazardous substances.

B. Respondent shall perform and prepare the
Feasibility Study in accordance with the Department-approved
RI/FS Work Plan and in a manner consistent with CERCILA, the
NCP, and the guidance documents identified in Subparagraph
II(B) (2).

c. within 30 days after the Department's approval
of the Feasibility Study, Respondent shall cooperate and
assist the Department in soliciting public comment gn the
RI/FS and the proposed remedial action plan identified

therein, in accordance with CERCLA, the NCP, the guidance




documents identified in Subparagraph II(B) (2), and with any
Department policy and guidance documents in effect at the time
the public comment period is initiated. After the close of
the public comment period, the Department shall sélebt a final
remedial alternative for the site in a Record of Decision
("ROD") .
V. Interim Remedial Measures

Before the effective date of the ROD, Respondent or
the Department may propose interim remedial measures ("IRMs")
for the Site on an as-needed basis. In proposing each IRM,
Respondent shall submit to the Department a work plan which
includes time frames for the completion of the IRM. Upon the
Department's determination that the proposal is an appropriate
interim remedial measure and its approval of such work plan,
the work plan shall be incorporated into and become an
enforceable part of this Order. Respondent shall then carry
out such IRM in accordénce with the requirements of the
approved work plan and this Order.

VI. Progress Reports

Respondent shall éubmit to the parties set forth in
paragraph XIII copies of writ£en monthly progress reports
that: (i) describe the actions which have been taken toward
achieving compliance with this Order during the previous
month; (ii) include all results of sampling and tests and all
other data received or generated by Respondent or Respondent's

contractors or agents in the previous month, including quality




assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered orvanticipated that
may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; (vi) include any
modifications to any work plans that Respondent has proposed
to the Department or that the Department has‘approved; and
(vii) describe all activities undertaken in support of the
Citizen Participation Plan during the previous month and those
to be undertaken in the next month. Respondent shall submit
these progress reports to the Department by the tenth day of
eQery month following the effective date of this Order.
VII. Review of Submittals

, A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal

was done, in accordance with this Order and generally accepted

10




technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal, except for the submittal discussed in Paragraph
II(B)(1l)(c). All Department-approved submittals shall be
incorporated into and become an enforceable part of this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within 30 days after
receiving written notice that Respondent’s submittal has been
disapproved, Respondent shall make a revised submittal to the
Department that addresses and resolves all of the Department’s
stated reasons for disapproving the first submittal.

(b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
fhe revised submittal,‘Respondent shall be in violation of
this Order and the Department may take any action or pursue
whatever rights it has pursuant to any provision of statutory
or common law. If the Department approves the revised
submittal, it shall be incorporated into and become an

enforceable part of this Order.

B. Following consultation with Respondent, the
Department may require Respondent to modify and/or aaplify and
expand a submittal if the Department determines, as a result

of reviewing data generated by an activity required under this

11




Order or as a result of reviewing any other data or facts,

that further work is necessary.

VIIT. Penalties
A. (1) Respondent’s failure to comply with any

term of this Order may be deemed by the Department to be a
violation of this Order and the ECL.

B. Respondent shall not suffer any penalty under
this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from
natural causes which the exercise of ordinary human prudence
could not have prevented. Respondent shall, within five days
of when it obtains knowledge of any such condition, notify the
Department in writing. Respondent shall include in such notice
the measures taken and to be taken by Respondent to prevent or
minimize any delays and shall request an appropriate extension
or modification of this Order. Failure to give such notice
within such five-day period constitutes a waiver of any claim
that a delay is not subject to penalties. Respondent shall
have the burden of proving that an event is a defense to

compliance with this Order pursuant to subparagraph VIII(B).

IX. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may’be under
the control of the Respondent by any duly designated employee,

consultant, contractor, or agent of the Department or any

12




State agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order.
X. Department’s Reservation of Richts
A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following:

1. the Department’s right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,
agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order:

3. the_Departﬁent’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substancés or constituents at or from the Site;

4. ' the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, sdccessors,
and assigns with respect to hazardous substances that are

present at the Site or that have migrated from the Site;

13




5. the Department's right to require
Respondent and/or any -of Respondent's directors, officers,
employees, servants, agents, successors, and assigns to
develop and implement IRMs for the Site; and

6. the Department's right to gather
information and enter and inspect property and premises.

7. the Department's right to recover a sum of
money which shall represent reimbursement for the Department's
expenses including, but not'limited to, direct labor,
overhead, travel, analytical costs, and contractor costs
incurred by the State of New York for work performed at the
Site to date, as well as for negotiating this Order, reviewing
and revising submittals made pursuant to this Order,
overseeing activities conducted pursuant to this Order, and
collecting and analyzing samples. Itemization of the costs
shall include an accounting of personal services indicating
the employee name, title, biweekly salary, and time spent (in
hours) on the project during the billing period. The
Department's approved fringe benefit and indirect cost rates
shall be applied. Non-personal service costs shall be.

summarized by category of expense (e.g., supplies, materials,

travel, contractual).

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized

representative from exercising any summary abatement powers.
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XI. Indemnification
Respondent shall indemnify and hold the Department,

the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent, and/or Respondent’s directors, officers,
employees, servants, agehts, successors, and assigns.

XII. Public Notice

A. After the effective date of this Order,
Respondent shall file a Declaration of Covenants and
Restrictions with the Suffolk County Clerk to give all parties
who may acquire any interest in the Site notice of this Order.

B. If Respcndent proposes to convey the whole or
any part of Respondent’s ownership interest in the Site,
Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writing of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in writing, with a
copy to the Department,'éf the applicability of this Order.

XIII. Communications

A. All written communications required by this

order shall be transmitted by United States Posfal Service, by

private courier service, or hand delivered as follows:

15




Communication from Respondent shall be sent to:

1. Peter Bleiweiss
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

2. John Conover
NYS Dept. of Environmental Conservation
SUNY Building 3 40
Stony Brook, NY 11790-2356

3. Director, Bureau of Environmental
Exposure Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

4. Raymond Cowen, Director, Region 1
NYS Dept. of Environmental Conservation
SUNY Building # 40
Stony Brook, NY 11790-2356

5. Louis P. Oliva, Esq.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY ~10601-5381

B. Copies of work plans and reports shall be

submitted as follows:
1. Four copies (one unbound) to:

Anthony Candela, P.E.

NYS Dept. of Environmental Conservation
SUNY Building # 40

Stony Brook, NY 11790-2356

2. Two copies to:

The Director

NYS Department of Health

Bureau of Env. Exposure Investigation
2 University Place Room 205

Albany, NY 12203

16




3. One copy to:

Michael O’Toole, P.E.

Division of Hazardous Waste Remediation
NYS Dept. of Environmental Conservation

50 Wolf Road

Albany, NY 12233-7010

4. One copy to:

"Louis P. Oliva, Esq.

Division of Environmental Enforcement
NYS Dept. of Environmental Conservation

202 Mamaroneck Avenue Room 304
10601-5381

White Plains, NY

B. Within 30 days of the Department’s approval of any

report submitted pursuant to this Order, Respondent shall

submit to Anthony Candela, a computer readable magnetic media

copy of the approved report in American Standard Code for

Information Interchange (ASCII) format.

C. Communication to be made from the Department to

the Respondent shall be sent to:

Frederick Eisenbud, Esqg.
Cahn Wishod Wishod & Lamb
534 Broadhecllow Road

"CS 9034

Melville, NY 11747-9034

D. The Department and Respondent reserve the right

to designate additional or different addressees for

communication or written notice to the other.

XV. Miscellaneous

A. All activities and submittals required by

this

Order shall address on-Site contamination resulting from the

disposal of hazardous waste at the Site.

17
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not release the Respondent from any liability the Respondent
may have for the off-Site migration of hazardous substances.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel and data validators
acceptable to the Department to perform the technical,
engineering and analytical obligations required by this Order.
The experience, capabilities and qualifications of the firms
or individuals selected by Respondent shall be subnitted to
the Department within 30 days after the effective date of this
Order. The Department’s approval of these firms or
iﬁdividuals shall be obtained prior to initiation of any
activities for which the Respondent and such firms or
individuals will be responsible.

c. The Department shall have the right to obtain
split samples, duplicate samples, or b&th, of all substances
and materials sampled by Respondent, and the Department also
shall have the right to take its own samples. Respéndenﬁ
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with resbect to imblementation of this Order and shall submit
these results in the progress reports required by this Order.
The Department shall méke available to Respondent the results
of all samples and/or tests or other data generated by the
Department with respect to the site which is the subject of

this Order.
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D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall obtain whatever permits,
easements, rights-of-way, rights-of-entry, approvals, or
authorizations are necessary to perform Respondent’s
obligations under this Order. If after Respondent’s
documented, good faith best efforts, Respondent fails to
obtain these authorizations, the Department mey take any
appropriate action necessary to secure these authorizations.

F. Respondent and its successors and assigns shall
be bound by this Order. Respondent, through its officers,
directors, agents, servants, employees, successors and
assigns, shall be responsible for implementing the terms of
this Order. Any change in ownership or corporate status of
Respondent including, but not limited to, any transfer of
assets or real or persbnal property shall in no way alter
Respondent’s responsibilities under this Order. |

é; Respondent shall provide a copy'of this Order
to each contractor hired to perform work required by this
Order and. to each person representing Respondent with respect
to the site anq shall condition all contracts entered into
hereunder upon performance in conformity with the terms of
‘this order. Respondent or Respondent’s contractors,shall
provide written notice of this Order to all subcoﬁtractors

hired to perform any portion of the work required by this

19
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Order. Respondent shall nonetheless be responsible for
ensuring that Respondent’s contractors and subcontractors
perform the work to be done under this Order in accordance
with this Order.

H. All references to "professional engineer" in
this Order are to an individual registered as a professional:
engineer in accordance with Article 145 of the New York State
Education Law.

I. All references to "days" in this Order are to
calendar days unless otherwise specified.

J. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

K. (1) The terms of this Order shall constitute
the complete and entirg Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, propoéal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal appr¢vals as may

be required by this Order.
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(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, for the Commissioner's
consideration setting forth reasonable grounds for the relief

sought. Such written application shall be delivered cr mailed

to: '

1. Louis P. Oliva, Esqg.
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

2. Peter Bleiweiss
Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304
White Plains, NY 10601-5381

3. Anthony Candela, P.E.
NYS Dept. of Environmental Conservation
SUNY Building # 40
Stony Brook, NY 11790-2356

L. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: ¢5L95_ , New York
, 1992
. ’ THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation

‘by: Edward O. Sullivan
Deputy Commissioner
New Yo State Department

i (;;ii\ v1ronmental Conservation
[ .
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CONSENT BY RESPONDENT

CANTOR BROTHERS, INC.

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as

.provided by law, and agrees to be bound by this Order.

By:_ ;;;?Z%1~ 2422;/ ¢

Matthew MilYer

Title: Treasurer and General Manager

e St 2 /e

STATE OF NEW YORK )

) s.s.
COUNTY OF &xfﬂ%

on this C]C/ day of ZHL(/LC’//u , 19 7,2,
before me personally came /7 THEL]  MiLLE £

to me known, who being duly sworn, did depose and say that he
resides in MuOT/U6700 STAT/on) [V

that he is the 7REASURER - GCENELHL MALALEE of the
Cantor Bros., Inc., the corporation described in and which
executed the foregoing instrument; that he knew the seal of.
the corporation; that the seal affixed to this instrument was
such corporate seal; that it was so affixed by the order of
the Board of Directors of the corporation and that he signed
his name pursuant to a resolution of the Board of Directors.

/77{ %g (sl

Notary Public

LILL! SCHLINDRA
Notary Public, State of New York
No. 30-4680958

22 Qualified in Nassau County -Z)

Commission Expires Novembur 30, 19
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

- — ———— ———— ——— -~ —— — —— ————— T — ——— — . — — —————————_——— — ———— - ——————

In the Matter of the

Development and Implementation .
of a Remedial Investigation/Feasibility ORDER
Study for an Inactive Hazardous Waste ON

Disposal Site, Under Article 27, Title 13, CONSENT
and Article 71, Title 27 of the
Environmental Conservation Law .
of the State of New York by INDEX 7

: W1l-0570-91-12
CANTOR BROTHERS, INC., .

Site Code # 1-52-021
Respondent. : .

" —— ———— —————— T ——— —————————— ———— ———— — ———— —— — T ———————————————————



STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the

Development and Implementation

of a Remedial Investigation/Feasibility ORDER
Study for an Inactive Hazardous Waste ‘ ON
Disposal Site, Under Article 27, Title 13, CONSENT
and Article 71, Title 27 of the

Environmental Conservation Law

of the State of New York by : INDEX #
W1l-0570-91-12

CANTOR BROTHERS, INC.,
Site Code # 1-52-021

Respondent.

WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECLA), entitled "Inactive Iliazardous
Waste Disposal Sites." This Order is entered into pursuant to‘
the Department’s authority under ECL Article 27, Title 13 and
ECL SectionA3—0301. |

2. Cantor Brothers, Inc. ("Respondent"), is a
corporation organiz;d and existing under the laws of the State
of New York. The'site is located on Engineers Lane,
Farmingdale, New York 11735, and is in the Town of Babylon.
The owner of the site is Anman Realty Corp., Engineers Lane,
P.0O. Box 126, Farmingdale, New York 11735. Anman Realty Corp.
is a wholly owned subsidiary of Cantor Bros., Inc. Cantor

Bros., Inc. was incorporated in 1934. Emanuel Cantor owns 50%

N\,




of the shares of the corporation‘and Martin Cantor has
effective control of the remaining 50% of the shares. The#
Closing for:the purchase-of-the site i was on:iAugust 21719648
A map of the site is attached hereto and is incorporated into
this Order as Appendix "A."

3. The Department maintains that the Site is an
inactive hazardous waste disposal site, as that term is
defined at ECL Section 27-1301(2), and presents a significant
threat to the public health or environment. The Site has been
listed in the Registry of Inactive Hazardous Waste Disposal
Sites in New York State as Site Number 1-52-021. The
Department has classified the Site as a "2" pursuant to ECL
Section 27-1305(4) (b).

4. A. Pursuant to ECL Section 27-1313(3) (a), whenever
the Commissioner of Environmental Conservation (the
"Commissioner"im"finds that hazardous wastes at an inactiver
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person résponsible for thé disposal df hazardous Qastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial progrém, subject to the approval of the
Department, at such site, and (ii) to implemenp such program
within reasonable time limits specified in the order."

B. Any person under 6rder pursuant to
ECL Section 27-1313(3) (a) has a duty imposed by ECL Article

27, Title 13 to carry out the remedial program committed to




under order. ECL Section 71-2705 provides that any person who
fails to perform any duty imposed by ECL Article 27, Title 13
shall be liable for civil, administrative and/or criminal

sanctions.

C. The Department also has the power, inter alia,
to provide for the prevention and abatement of all water,

land, and air pollution. ECL Section 3-0301(1)(1i).

5. The Department and Respondent agree that ®N&igomey

6. Respondent, having waived Respondent’s right to a
hearing herein as providéa by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or ﬁﬁrisdiéficn 6f the Departmenf £6 issue or
enforce this Order, and agrees not to contest the»validity of
this Order or its terms. .-

7. Nothiﬁg in tﬁis Order shall be cohstrued to limit '
Respondent’s right to file a petition with the Commissioner
pursuant to ECL Sec£ion 27-1305(4)(b) to de-list the site from
the Registry or to change its classification.

8. Notwithstanding Respondent’s agreement to carry out

the terms of this Order, Respondent does not admit or

acknowledge any liability, fault or wrongdoing or violation of




law, regulation or permit of any kind whatsoever in any way

related to the Site.

NOW, having considered this matter and being duly

advised, IT IS ORDERED THAT:

I. Within 30 days after the effective date of this

bmitregcthgsbépartment all data

within Respondent’s possession or control fegarding
~environmental conditions on-Site and off-Site, and other
information described below, unless the Department advises the
Respondent that such data have previously been provided to the
Department. Unless already contained in the Phase I and Phase
II reports previously prepared for the Department, the data
and other information shall include:

A. ATYBPIEmMRIStSLy FHAYAés6riptioh Yo the site)
rﬁémﬁafﬁQﬁthewtypesmmqngnﬁiﬁiggr%phxﬁicalﬁstataﬁﬁlpcationgwand
datesrofraisposalFmREEdrdouswastelidneIdding nethods¥o e

FergEREuchswastes?

aysposal#andyepyid
B. BAESHEISESGNmary of¥information-held by
‘Réspondentrand Respondentissattorneys; and;consultanta with
respect to all other PRPs responsible for such disposal of
hazardous wastes, including but not limited to names,
addresses, dates of disposal and any proof linking éach such

person responsible with hazardous wastes identified pursuant

to subparagraph I(A):; and




C. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, as
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all available topographic and
property-surveys, engineering studies and aerial photographs.

II. RI/FS Work Plan Contents and Submittals

A. Unless a longer period of time,is agreed to in

B. (1) The RI/FS Work Plan shall include, but not
be limited to, the following:
a. A chrdnological description of the
‘anticipated‘RI/FS aqtivities together with a schedule for the
performance of these activities.

b. A Sampling and Analysis Plan that

shall include:

(i) A4quality assurance project plan
that describes the quality assurance and quality control
protocols necessary to achieve the initial data quality

objectives. This plan shall designate a data validation

expert and must describe such individual’s qualifications and

experience.




(ii) A field sampling plan that
defines sampling and data gathering methods in a manner
consistent with the "Compendium of Superfund Field Operations
Method" (EPA/540/P-87/001, OSWER Directive 9355.0-14, December
1987) as supplemented by the Department.

c. A health and éafety plan to protect
persons at and in the viéinity of the Site during the
performance of the RI/FS which shall be prepared in accordance
with 29 C.F.R. 1910 and all other applicable standards by a
certified health and safety professional. Respondent shall
add supplemental items to this plan necessary to ensure the
health and safety of all persons at or in the vicinity of the

Site during the performance of any work pursuant to this

Order.

d. A citizen participation plan that is,
at a minimﬁm,iéonsistent with the Department’s publication;
"New York State Inactive Hazardous Wastelsite'citizen
Participation Plan," dated August 30, 1988, and any subsequent
revisions fhereto. . | |

(2) The RI/FS Work Plan shall incorporate all
elements of a RI/FS.as set forth in the Comprehensive
" Environmental Response, Compensation, and Ligbility Act of
1980 ("CERCLA") [42 U.S.C. 9601 et seqg.], as amended, the
National Contingency Plan ("NCP") of March 8, 1990 [JO CFR
Part 300), the USEPA guidance document entitled "Guidance for

Conducting Remedial Investigations and Feasibility Studies




under CERCIA," dated October 1988, and any subsequent
revisions to that guidance document in effect at the time the
RI/FS Work Plan is submitted, and appropriate USEPA and
Department technical and administrative guidance documents.
ITTI. Performance and Reporting of Remedial Investigation

A. Within 30 days after the Department’s approval
of the RI/FS Work Plan, Respondent shall commence the-Remedial
Investigation.

B. Respondent shall perform the Remedial
Investigation in accordance with the Department-approved RI/FS
Work Plan.

C. During the performance of the Remedial
Investigation, Respondeﬁt shall have on-Site a full-time

representative who is qualified to supervise the work done.

D. :
WO R RSP a s 8K

RepoFEithat shall:

"préparéiaiReneaialyInvestigatdon.y

(1) include all data generated and all other

information dbtained'during the Remedial‘Investigation: ‘
(2) provide all of the assessments and

evaluations set for£h in CERCLA; the NCP, and the guidance

documents identified in Subparagraph II(B) (2):

(3) identify any additional data that must be

I

collected; and

(4) 1include a certification by the individual

or firm with primary responsibility for the day to day




performance of the Remedial Investigation that all activities
that comprised the Remedial Investigation were performed in
full accordance with the Department-approved RI/FS Work Plan.
IV. Feasibility Study

A. WESHIRNIO QaYE dfter redeiptr o itha  Dépattitert’s
#pprovarofitlie ReémMedialsEnvestigation Réport, "Respondént
EHATI*pEFTo¥y ‘Prepare;and 'subnit:a Feagibility Study?
evaluating on-Site remedial actions to eliminate, to the
maximum extent practicable, all health and environmental
hazards and potential hazards attributable to hazardous waste
disposal at the Site. The Feasibility Study shall be prepared
by and have the signatureland seal of a professional engineer

who shall certify that the Feasibility Study was pfepared in
MERt¥does Hot Y8 TeqEar

accordance with this Order.
’tﬁ@ﬁnégpdndﬂngmiagmmﬁ_,ﬁkiékimityﬁtﬁé%Régﬁﬁﬁﬁgﬁﬁﬁﬁﬁ??hﬁvgﬂfﬁﬂ
ﬁﬁ@ﬁﬁfﬁﬁSﬁte@mignﬁﬁiQnaeﬁmhazardousysuﬂgtaﬁéés? o |

B. . Respondent shall perform and prepare the
Feasibility Study in accordance with the Department-approved
RI/FS Work Plan and in a manner consistént with CERCLA, the
NCP, and the guidance documents identified in Subparagraph
II(B) (2). ‘

C. Within 30 days after the Department’s approval
of the Feasibility Study, Respondent shall cooperate and
assist the Department in soliciting public comment oﬁ the
RI/FS and the proposed remedial action plan identified

therein, in accordance with CERCLA, the NCP, the guidance




documents identified in Subparagraph II(B)(2), and with any
Department policy and guidance documents in effect at the time
the public comment period is initiated. After the close of
the public comment period, the Department shall select a final
remedial alternative for the site in a Record of Decision

~ ("ROD") .

V. Interim Remedial Measures

Before the effective date of the ROD, Respondent or
the Department may propose interim remedial measures ("IRMs")
for the Site on an as-needed basis. In proposing each IRM,
Respondent shall submit to the Department a work plan which
includes time frames for the completion of the IRM. Upon the
Department’s determination that the proposal is én appropriate
interim remedial measure and its approval of such work plan,
the work plan shall be incorporated into and become an
enforceable partrdf this Order. Respondent shall then carry
~out such IRM in accordance with the requirements of the
approved work plan and this Order.

VI. Progress Reports

Respondent shall submit to the parties set forth in

SO ALY PP GEE S FEp ot

paragraph XIII copies of

~tha?: (i) describe the actions which have been taken toward
achieving compliance with this Order during the previous
month; (ii) include all results of sampling and testé and all
other data received or generated by Respondent or Respondent’s

contractors or agents in the previous month, including quality




assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implemenfation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respohdent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; (vi) include any
modifications to any work plans that Respondent has proposed
to the Department or that the Department has approved; and
(vii) describe all activities undertaken in support of the
Citizen Participation Plan during the previous month and those
to be undertaken in the next month. Respondent shall submit
these progreés reports fo the Departﬁent by the tenth day of
every month following the effective date of this Order.

VII. Review of Submittals

A. (1) The Deparﬁment shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the wo;k done
to generate the data and other information in the submittal

was done, in accordance with this Order and generally accepted

10




technical and scientific principles. 35339gp§nﬁmentmsha&dy

dentodnowriting.of.its, approval, or. disappgoval .of
tha;aubmittaly except for the submittal discussed in Paragraph

II(B)(1)(c). All Department-approved submittals shall be

incorporated into and become an enforceable part of this

Order.
[N TEaPBYovES "a'y

RSB SOty AReEpondentdnawritdéng and shall
specify the reasons for its disapproval. WIEHTASSORHITIATEEEN

sfit¥that addresses and resolves all of the Department’s

BESpa T

stated réasons for disapproving the first submittal.

(b) After receipt of the revised
submittal, the.Department shall notify Respondent in writing
ofAi£s approval or disappfo;él. If the Department disapproves
~the revised supmittal, Respondent shall be in violation of
this Order and the Department may take any action or pursue
whatéver rights it has pufsuant to any proﬁision of statutory
or common law. If the Department approves the revised
submittal, it shali be incorporéted into and become an

enforceable part of this Order.

B. Following consultation with Respondent, the
Department may require Respondent to modify and/or amplify and
expand a submittal if the Department determines, as a result

of reviewing data generated by an activity required under this

11




Order or as a result of reviewing any other data or facts,

that further work is necessary.

VIII. - Penalties
A. (1) Respondent’s failure to comply with any

term of this Order may be deemed by the Department to be a
violation of this Order and the ECL.

B. Respondent shall not suffer any penalty under
this order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from
natural causes which the exercise of ordinary human prudence
could not have prevented. Respondent shall, within five days
of when it'obtains knowledge of any such condition, notify the
Department in writing. Respondent shall include in such notice
the measures taken and to be taken by Respondent to prevent or
minimize any delays and shéll reéuést aﬁ appropriate exteﬁéion
or modification of this Order. Failure to giye such nptice
within such five-day period'constituteé a waiver of any claim
that a delay is not subject.to penélties. Respondent shall
have the burden of proving that an event is a defense to
compliance with this Order pursuant to subparagraph VIII(B).

IX. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,

consultant, contractor, or agent of the Department or any

12




State agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order.
X. Department’s Reservation of Rights
A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following:

1. the Department’s right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,
agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any‘of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order:;

~ 3. the Department’s right to bring eny acﬁien-
or preceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources .
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, suecessors,
and assigns with respect to hazardous substances that are

present at the Site or that have migrated from the Site;

13




5. the Department's right to require
Respondent and/or any of Respondent's directors, officers,
employees, servants, agents, successors, and assigns to
develop and implement IRMs for the Site; and

6. the Department's right to gather
information énd_enter and inspect property and premises.

7. the Department's right to recover a sum of
money which shall represent reimbursement for the ,Department's
expenses including, but not limited to, direct labor,
overhead, travel, analytical costs, and contractor costs
incurred by the State of New York for work performed at the
Site to date, as well as for negotiating this Order, reviewing
and revising submittals made pursuant to this Order,
overseeing activities conducted pursuant to this Order, and
collecting and analyzing samples. Itemization of the costs
shall include an accounting of peféonal services indicating
the employee name, title, biweekly salary, and time spent (in
hours) on the project during the billing period. The
Depértment's approved fringé benefit and indirect cost rates
shall be applied. Non-personal service costs shall be
summarized by cateéory of expense (e.g., supplies, materials,

travel, contractual).

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized

representative from exercising any summary abatement powers.

14




XI. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent, and/or Respondént’s directors, officers,
employees, servants, agehts, successors, and assigns.

XII. Public Notice

A. After the effective date of this Order,
Respondent shall file a Declaration of Covenants and
Restrictions with the Suffolk County Clerk to give all parties
who may acquire any interest in the Site notice of this Order.

B. If Respondent proposes to convey the whole or
any part of Respondent’s ownership interest in the Site,
Respondent shéli; not fewer than 60 days before the date of ”
conveyance, potify the»Department in writing of thg identity»
of the transferee and of the nature and proposed date of the
conveyance and shall notify thé transferee in writing,.with a

copy to the Department, of the applicability of this Order.

XIII. Communications

A. All written communications required by this
Order shall be transmitted by United States Postal Service, by

f

private courier service, or hand delivered as follows:

15




Communication from Respondent shall be sent to:

1.

Peter Bleiweiss

Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304

White Plains, NY 10601-5381

John Conover

NYS Dept. of Environmental Conservation
SUNY Building # 40

Stony Brook, NY 11790-2356

Director, Bureau of Environmental
Exposure Investigation

New York State Department of Health
2 University Place

Albany, New York 12203

Raymond Cowen, Director, Region 1

NYS Dept. of Environmental Conservation
SUNY Building # 40

Stony Brook, NY 11790-2356

Louis P. Oliva, Esqg.

Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304

White Plains, NY 10601-5381

B. Copies of work plans and reports shall be

submitted as follows:

1.

Four copies (one unbound) to:

Anthony Candela, P.E.

NYS Dept. of Environmental Conservation
SUNY Building # 40

Stony Brook, NY 11790-2356

Two copies to:

The Director

NYS Department of Health '
Bureau of Env. Exposure Investigation
2 University Place Room 205

Albany, NY 12203

16




3. One copy to:

Michael 0O’Toole, P.E.

Division of Hazardous Waste Remediation
NYS Dept. of Environmental Conservation
50 Wolf Road

Albany, NY 12233-7010

4. One copy to:

Louis P. Oliva, Esgqg.

Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304

White Plains, NY 10601-5381

submit to Anthony Candela,
BY¥bf the approved report in American Standard Code for
Information Interchange (ASCII) format.
C. Communication to be made from the Department to
the Respondent shall be sent to:
Frederick Eisenbud, Esgq.
Cahn Wishod Wishod & Lamb
534 Broadhollow Road
.CS 9034 .
Melville, NY 11747-9034
D. The Department and Respondent reserve the right
to designate additional or different addressees for
. communication or written notice to the other.
XV. Miscellaneous

A. BRIV P 84 AR BB PRt AT e P e A T Haa+ BY v EHTY
IreddrensionsSiteveonttanination resultingsfrgn the

st A cese

disposal of hazardous waste at the Site. TH&ZDép#HE
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Hotirelease. the Resporident from’any -liability: the Responderit
May“Have forthe.off«Site migration of hazardous substances.
B. Respondent shall retain professional

consultants, contractors, laboratories, quality
assurance/quality control personnel and data validators
acceptable to the Department to perform the technical,

engineering and analytical obligations required by this Order.

The'rexperiencesncapabilitiesandquakificationsiof ~xthe=firmng

individual=ssshalkicbersobt#Finedrpriowstosinitiationioftfanys
hpsbrnsey

individualsswidiubervrespoigibla.

C. Thexbepartment:shall have the right:toTebtain
spi@n&samp&eSﬁﬁﬂ&ﬁMﬁéatéé§ﬁﬁplé§$ or both, of all substances
and matgrials sampled by Respondent, and.the Depa:tment also
shall have the right to take its own samples. Respondentl
shall make évailable to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to impiementation of this Order and shall submit
'athesg results in the progress reports required by this Order.
THEIDEPE FERETTEFEHAT T MAKETaVa1 Pablé o Respondent  tHeé* rékul ts
Gﬁﬁﬁml%ﬁSmpfﬁﬁméﬁa%ﬁfftééfﬁwﬁr3bthérﬁaéta'Qéhéfatﬁafbéﬁﬁhé
PéPartiient! with respect to the site which is the subject of

this Order.
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D.  Respendent.shallinotify:the Department.atsleasty
10.working daysszin.advance .of .any:.-:field.activities -to be
copducted. pursuant.to.this.Ordew.

E. Reypondent ‘shall“obtain“whatéver ‘permita,
‘dasentents ;v rights=of<way;” rights-6f<entry, approvals;: ore
authorizationswarewnecéésary;tOAperforvaespondent's
Gbligatioﬁs*underﬁthisforder& If after Respondent’s
documented, good faith best efforts, Respondent fails to ,
obtain these authorizations, the Department may take any
appropriate action necessary to secure these authorizations.

F. Respondent and its successors and assigns shall
be bound by this Order. Respondent, through its officers,
directors, agents, servants, employees, successors and
assigns, shall be responsible for implementing the terms of
this Order. ERAYTCHAfIGE I BWHETEhiphor corporate status of

7§espondent including, but not limited to, ‘any:transfer~or s
assets or realioripérsonal:propertyshall:in no.way’altey
- - Respopdent!ssyespoifsibilitieées:understhis ordel
G. Respondenﬁ shall providé a copy of this Order
to each contractor hired to perform work required by this
Order and to each pérson represénting Respondent with respect
- to the Site and shall condition all contracts entered into
hereunder upon performance in conformity with the terms of
this oOorder. Respondent or Respondent’s contractors shall

provide written notice of this Order to all subcontractors

hired to perform any portion of the work required by this

19




Order. Respondent shall nonetheless be responsible for
ensuring that Respondent’s contractors and subcontractors
perform the work to be done under this Order in accordance
with this Order.

H. All references to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
Education Law.

I. ErbmroforencesrtosasyEs

FEBaNSpEEiRiedy

NVERYSZ0rde i reato)

J. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of

the provisions of this Order.

K. (1) The terms of this Order shall constitute
the‘éémpléte and entire Ofdef~between'Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement-purporting to modify or vary any
term 6f this Order shall be binding unless‘made in wrifing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or commenﬁ by the Department regarding

-any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of

L

Respondent’s obligation to obtain such formal approvals as may

be required by this Order.
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(2)

If Respondent desires that any provision

of this Order be changed, Respondent shall make timely written

application, signed by the Respondent, for the Commissioner's

consideration setting forth reasonable grounds for the relief

sought. Such written application shall be delivered or mailed

_to:

L. The

Louis P. Oliva, Esqg.

Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304

White Plains, NY 10601~-5381

Peter Bleiweiss

Division of Environmental Enforcement
NYS Dept. of Environmental Conservation
202 Mamaroneck Avenue Room 304

White Plains, NY 10601-5381

Anthony Candela, P.E.
NYS Dept. of Environmental Conservation

SUNY Building # 40
Stony Brook, NY 11790-2356

effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: /g < ,

1

New York
1992
THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation
by: Edward O. Sullivan

Deputy Commissioner
New York State Department
of Environmental Conservation

% O Q\&Q/\
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CONSENT BY RESPONDENT

CANTOR BROTHERS, INC.

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

Matthew Miller

Title: Treasurer and General Manager

Date: <;;é%225Z2¢4(<9” /{FiéZZi

STATE OF NEW YORK )

) s.s.:
COUNTY OF W )

On this C?CK- day of /DeLe A , 19 912
.before me personally came /A774£¢)  MILLE 72 '
to me known, who being duly sworn, did depose and say that he
resides in AMUUTLVETCL) ~— STAT/OL jE/ :
that he is the JGEASULPEL ¥ (KLLEPAL 4 A As-pof the
Cantor Bros., Inc., the corporation described in and which
executed the foregoing instrument; that he knew the seal of
the corporation; that the seal affixed to this instrument was
such corporate seal; that it was so affixed by the order of
the Board of Directors of the corporation and that he signed
his name pursuant to a resolution of the Board of Directors.

Notary Public

LiLLI SCHLINDRA
Notary Public, State of New York
22 No. 30-4680958
. Qualified in Nassau County
AN Commission Expires November 30, 19
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