STATE OF . NEW YORK: DEPARTMFNT‘OF ENVIRONMENTAL CONSERVATION

| ———— e y "'"""‘"""""“"""“‘."“"‘ ——————————————————— f”*f——*—ﬂ~—~-f—x- ‘
s In the Matter of the : R R R e
Development of a Remedial I , ' ORDER ON CONSENT . -
and Feasibility Study for an : ‘ s : :
Inactive Hazardous Waste Site, = EEDS # W1-0228-88-06
; by

~ "SITE # 152039
TOWN ‘OF ‘BABYLON '
(Babylon Landflll),

Respondent:

WHEREAS,

1. The New'Ydfletete DepattmentNof ﬁnvirohmehtal~~
'Conservation (the "Department") is responsible for the
enforcement of Art1cle»27, Tltle 13 of the Env1ronmental
/NConServetidﬁ Law of the State of New York (the "ECL"), entitied

"Inactive Hazardous Waste Disposal Sites".

2. The Town of Babylon ("Respondent“) is»a munieipal
corporatlon organlzed and exlstlng under the laws of the: State»

“of New York:

3. | The landflll is owned by the Town of Babylon
Industrlal Development Agency, located at 433 West Maln Street
fBabylon, N.Y., which leases it to Babylon Community Waste
+Management, Inc., located at 400 West Main Street, Babylon, N.Y., |
’whiCh subleases to the Respondent. The landfill is located
‘between Patten Avenue and Edison Avenue, Wyandanch}.Town,of

Babylon, County of Suffolk, New York.




4. Respondent owned the property from 1947 to 1989; and
operated it as é municipal landfill. Respondent continues to
operate the Site as a municipal landfill covering approximately
80 acres, which accepts municipal refuse, and also accepted

scavenger waste until December 1981,

5. Respondent has constructed a Resource Recovery Project

adjacent to this Site.

6. The Site is listed as an inactive hazardous waste
disposal site, as that term is defined in ECL Section 27-1301(2).
The Site has been designated as Site No. 152039 and has a
Classification of 2. The Department believes that any
investigation and/or cleanup to be done under this Order should
be in accordance with the National 0il and Hazardous Substanées
Contingency Plan ("National Contingency Plan") 40 CFR § 300 et
seq., the Comprehensive Environmental Response and Liability Act
("CERCLA"), and the Superfund Amendments and Reauthorization Act
of~;986 ("SARA") 42 UsC 519601 et seq., and Pub. L. No. 99-499,
106 Stat. 1613 (1986).

7. Pﬁrsuant to ECL Section 27-1313(3)(a), whenever the
Commissioner of Environmental Conservation (the "Commissioner")
"finds that hazardous wastes at an inactive hazardous waste
disposal site might be a potential threat to the environment, he
may order the owner of such site and/or any person respohsible

for the disposal of hazardous wastes at such site (1) to develop




an inactive hazardous waste disposal site remedial program,
subject to the"approval of the department, at such sité, and (ii)
to implement such program within reasonable time limits specified

in the Order."

8. The Department and Respondent acknowledge that
the goals of this Order are that Respondent shall develop and_
implement a remedial investigation} feasibility study, and
remedial program for the Site, subject to the approval of the
Department, and shall implement such program within the time

limits specified hereinafter.

9. The Department finds that this Order constitutes
an Order on Consent sufficient to comply with the consent order
requirements of 6 NYCRR § 375.6(a)(2) regarding qualification for

municipal financial assistance under ECL § 27-1313(5)(g).

10. Based upon the Respondent’s report entitled "Effect of
Ashfill on Remediation Technologies: Town of Babylon" (Appendik
A to this Order), the Department has determined that the dévelbb-
ment or completion of an RI/FS for the Site shall not be deemed a
prerequisite to’the acceptance, consideration or processing of
Respondent’s application for a permit to construct or to operate
an ashfill at the south end of the site’unless Respondent fails
to comply with the terms, provisions and conditions of this

Order.




11, The Department, by executing this Order, in no way
waives its rights, authority or obligations to require any other_'
'responsible party, to\perform,additional investigation and /

remediation.

12, Respondent, having consented to the issuance and entry
of this Order in lieu of a hearing in this matter to which it is
entitled by law, agrees to be bound by\the provisions, terms and.

conditions hereof.

NOW, having considered this matter and being duly advised,

1| IT IS ORDERED THAT:

I. All investigations, proposals, reports; plans,
remedial programs, and supplements and revisions thereto réquired'
by this Order shall address on-Site and off-Site éontamination,
if any, daused by the disposal at the Site of hazardous and-
‘industrial wastes, and shall be prepared, designed andrexecuted\fé
" in accordance with Requisite Technology. As used in this Ordér,
Requisite Technology means engineering, scienﬁific‘and conéttucé'
tion pfincipleé and-pféctiCes subject to the Departmentfsyv -

’ approval,,which'(a) are technologically feasible, b) are
consistent with thé,National‘Contingency Plan, and (c¢) will most
‘effectively identify any preseht or potential future threat to
thé environment posed by the disposal of hazardous aﬁd'induétrial

wastes at the Site.




The failure of Respondent to submit or undertake a
required Proposal, Report Field Investlgatlon, or any. supplement
or revision thereof Wthh is in accordance with: thls Order may be |

deemed by the Department to constltute a violation of th;s Order.

II. Wlthln 60 days ‘after the effective date of thlS Order,ne

Respondent shall submit to the Department all data within 1ts
“posse331on or control regarding environmental conditions on—Slte
and off-Site, to the extent known or available, and to the extent
' ~ that such data have not heretofore been provided to the :

‘Department. At a minimum this information shall include:

a. A brief‘history‘and description of the Site;‘including~n
the’types, quantities,.physical state and location of hazardous
vwastee disposed of,kincluding~spills and the dates and methods of
disposal and spillage of such wastes; | |

b. A concise summary of information held by Respondents
and their attorneys with respect to all "persons responsiblef
for such disposal of hazardous wastes, as that’term‘is defined_in;f

6 NYCRR Part 375, 1nclud1ng but not 11m1ted to names,
kaddresses, dates of disposal and proof llnklng each such person 15
- responsible with hazardous wastes identified 1nJParagraph I11(a)
“herein; L - !

c. The results of all.previoﬁs‘investigetionqufﬂtne Site
and of investigations known by Reepondent,tOThaVe’been condncted~
'nfnareas in the vicinity of the Site, including copies of all

topographic and property surveys and engineering studies of the




/Sife and areas in the“Qicinity of the Site;
» d. A hist@rical;inyentory of all aerial photqg;qphy‘*
'available'for~the Site;‘includingvdate of fliéht, area’of

‘coverage, scale of reprints, and present ownetf?f,photography,

IT1I. All submittals made by Respondent pursuant>to this
Ordér_shall be subject~to Departmental review. Unless otherwise
”specified in the Order, within a reasonable time the Department
shall approve or disapprove each submittal in writing. |

If the Department approves a submittal, Respondent
shall perform the specified work or continue with Respondent’s
" obligations under the Order in accordance with the terms of the
approval and under the Department’s supervision. The subﬁittal
once approved by the Department shall be appended to ahd made‘ay’
part of this Order. |

If the Department disapproves a submittal, the
’,Department shall notify Respondent in writing of the reasons for |
such disapprovai. Unless otherwise specified ihkthe order, :
;within a reasonable time the Respondent shall revise and reSubmi£
 £he Submittal,;addressing each of the Department’s objections.‘
FWithin a reasonable time,éfter recéipt of the reyised.submiﬁtal,
‘the Department shali"apptovg or disapprove thé'revisedﬂsubmiﬁtal
in writing. If the'Department approves the reviéed submittal,
Reséondent shall perform the specified work or continue with
~Respondent’s obligations under the Order in;accordanCe’with,the
terms of the approval and under the Departﬁent's‘supefvisidn.,

In the event that the approved Remedial Design




requires modification during implementation, such modification
must receive the prior written approval of the Department before
incorporation of such modification into the approved Remedial
Design.

In the event the Department determines Respondent is
in violation of this Order it shall commence an administrative
enforcement proceeding pursuant to the Environmental Conservation
Law and Regulations in effect at the time of the violation.
Respondent shall be provided an opportunity to present evidence

and argument in its own defense to such allegation of violation.

Iv. The Department shall not institute any action against
Respondent under the ECL or federal law with respect to
investigation of hazardous wastes at the Site for as long as
Respondent adheres to and fully complies with the terms,
provisions and conditions of this Order. 1In addition, the
Department will not issﬁe or seek any administrative or judicial
order requiring Respondent to undertake any remediation at the
Bite for as long as Respondent adheres to and fully complies with

the terms, provisions and cohditions of this Order.

V. Within 30 days after the effective date of this Order,
Respondent shall submit to the Department a proposed Work Plan
("Plan") to investigate the environmental conditions on-site and
off-site ("Remedial investigatioh“ or “RI"). The Plan shall
address all elements of the Remedial Investigation as set forth

in the most current National Contingency Plan, the Superfund




Amendments and Reauthorization Act ("SARA") of 1986 and the US
EPA Guidance Document entitled, "Guidance on Remedial
Investigations Under CERCLA," dated June 1985, as amended.

The Department shall provide Respondent with written
notification of its approval or disapproval of the Plan within
30 days after receipt of the Plan. If the Department disapproves
the Plan, the Department shall notify Respondent in writing of
the Department’s objections. Within 30 days after receipt of
notice of disapproval, Respondent shall revise the Plan in
accordance with the Department’s objections and submit the
Revised Plan to the Department. Within 30 days after its
receipt of the Revised Plan, the Department shall provide written
notification to Respondent of its approval or disapproval of: the
Revised Plan. If the Department disapproves the Revised Plan,
the Department shall notify Respondent in writing of the
kDepartment's objections.

The Plan or the Revised Plan, whichever is approved by
the Department,.shall become incorporated in and made a part of

this Order, and shall be attached hereto as Appendix B.

VI. Public Participation will be in accordance with the
Community Relations Plan for the Babylon Landfill, which is
Appendix I of Volume II of the Remedial Investigation/Feasibility
Study Work Plan that is submitted by the Respondent and approved
by the Department. The Town shall be responsible for
implementation of the above activities, subjéCt‘to;the oversight

of the Department.




Within the time period prescribed in the approved Plan
or Revised Plan in Appendix B to this Order, Respondent‘shally
submit td.thé Department a Remedial Investigation Repo;t.(the,f
. "Report"), founded upon its performance of the Remédial'
Investigation in accordance with the Plan. The Report shall
include all data obtainea during the Remedial Investigation and

shall include, but not be limited to the following:

_aétual1and,pOtentiél_release_and migration of

' hazardous wastes from the Site through surface

All new data collected during the Remedial
Investigation and used in preparing the Report,
including, but not limited to: soil boring logs,
well data, and‘the,resuits of chemical analyses
performed on samples obtained during the Remedial |
InVestigation;VSaid data.ﬁresented in tabulated

and/or graphic form where appropriate;

An evaluation of the hydrogeologic conditith’at

and in the vicinity of the Site;

A determination of the nature and extent of

water, groundwater, air, soil and sediment;

An assessment of thekresults ofttheﬁkgmedial'
Investigation and a determination of the current

or potential impacts of any threat to the




environment which exists, or reasonably may exist
in the future, on surface water, groundwater,
air, soil sediment and biota as a result of the

hazardous wastes disposed of at the Site;

e. To the extent not already provided in the work
plan, a scope of the work for the'preparation of
a feasibility study of remedial alternatives.

The scope of work shall include a list of various
‘remedial programs which when implemented, would7
identify, mitigate and eliminate any thréat to
the environment on-Site or off-Site which is
détermined'to exist as a result of the dispdSal
of hazardous wastes at the Site. Said list shall
be an outline of remedialvprbgrams~to be asseésed
and evaluated in the feasibility study pursuant/k‘

to Paragraph X herein;

£. n'References,to all scientificfor‘technicél‘ff

literature used in the preparation of thé Reporf;_ K

and

g. Names, titles and disciplines of all
professionals engaged in the preparatiOn;of’the l;_
Report. | |

VII. The Department reserves the right to request a modifi-
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 cation and/or an amplification and expansion of the Remedial
‘Inpestigation'and'Report by Respondent to address specific
on-Site and off-Site areas‘net contemplaﬁed by the Plan iffthen
|| Department determines that further investigation is neceSsery,
as a result of reviewing data generated by the Remedial
Investigation or as a result of reviewing other data or facts,
copies‘of whieh shall be furnished to the Respondent. ’Thep
parties intend that any such additional.work shall be
‘supplementary to the Remedial Investigation, and'shallbnot be sdv

extensive as to constitute another full Remedial Investlgatlon

The - parties may modify this Order as approprlate if such work is

deemed necessary

S VIII. Within 120 days after receipt of the Report) the

‘Department shall determine if the Remedial Investigation was

conducted and»the‘Report prepared in accordance with the terms,

previsions and conditions of this Order, and shall provide

written notification to Respondent of its approval or disapproval

'{of the Report.
I1f the Department dlsapproves the Report, thef
VDepartment shall notlfy Respondent in wr1t1ng of ‘the Department'

objectlons. Wlthin 51xty (60) days after this receipt of not;ce~

of disapproval, Respondent shall revise the Report‘and/pr provide

-a schedule for collection,of‘additional data required by the -

‘Department to reperform or;eupplement the Remedial investigation

in accordance with the terms, provisions and cdnditionS‘df this

~Order ‘and shall submit to the Department, a report which has been

11




revised in accordance with the Department’s objections (the
"Revised Report").

Within sixty (60) days after its receipt of the
Revised Report, the Department shall determine if the Revised
Report is in accordance with the terms, provisions and conditions
of this Order, and shall provide written notification to
Respondent of its approval or disapproval of the Revised Report.

If the Department disapproves the Revised Report, the
Department shall notify Respondent in writing of the Department’s
objections.

| The Report or the Revised Report, whichever is

approved by the Department, shall become incorporated in‘and made
a part of this Order, and shall be attached hereto as Appendix
"c." |

IX. Within the time peribd prescribed in the approved_flan‘
or;Revised‘Plan~in Appendix B to this Order, Respondent shall
submit to the Department, a feasibility study (the."Feasibility

tudy"), consistent in scope with the Plan contained in Appendlx

;Qﬁ evaluating remedial actions to eliminate or mltigate all

health and environmental hazards attributable to the Site.

The Feasibility Study shall be performed in a manner
that is consistent with thé USEPA guidance document entitled,
"Guidance on Feasibility Studies under CERCLA, June 1985", and -
any subsequent revisions thereto. The approved feasibility study
sﬁall be attached as Appendix D and incorporated into this

Order."

12




The Feasibility Study shall include, but not be

limited to the following:

a. A summary of the health and environmental
hazards attributable to the Site.

b. As to each such hazard, a statement of the
remedial actions necessary to eliminate the
same, and a categorization into discrete
elements of such remedial action.

C. As to each such discrete element, a statement
of the alternative technologies available to
effectuate the same, and analyses thereof,

including, if applicable, but not limited to:

1. Unit cost estimates.

2. Operation and maintenance requirements
and cost estimates.

3. Long-term integrity.

4. Timeliness of implementation.

5.  Conformity to applicable law.

X. Within 120 days after receipt of the Feasibility
Study, the Department éhall determine if the Feasibility Study
was prepared in accordance with the terms, provisions and
conditions of this Ordér, and shall provide written notification
to Respondent of its approval or disapproval.

If the Department disapproves the Feasibility Study,

13




the Deﬁértment shall notify Respondent in writing of the
Department’s objections. Within sikty (60) days after its.
receipt of notice of disapproval, Respondent shall revise the
,Feasibility Study and shall submit to the Department a |
Feasibility Study which has been revisedfin‘accordanée with the
Department’s objections (the "Revised Feasibility Study").

Within sixty (60) days after its receiptyof the
Revised Feasibility Study, the Department shall determine if the
Revised Feasibility Study is in accordance with the terms,
prdvisions and condit%dhsﬂof this Order, and shall provide
writfen notificafion‘to Respondent of its approval or disapproval,
of the Rev1sed Feasibility Study. |

If the Department disapproves the Revised Fea81b111ty
Study, the Department shall notify Respondent in writing of the

Department’s objections,

XI. Within 120fdays~of the Department’s approwal.of th97
Feasiblllty Study or ReV1sed Fea51b111ty Study in Appendix ‘D to.
| ~this Order, Respondent shall submlt to the Department an h
1l engineering report, plgns and specifications for a rgmedxal,
f~pr6gram'(the;"kemediai Design"). LT
‘ The Remédial Design shall include, but not be limited
| to, the following: :

a. A'deséription of the means of effectuating the

remedial action(s) which have been selected frOm theaalternatives
by the approved Feasibility Study, and which therefore

collectively constitutes the Remedial Program ("Remedial

14




Program") to indlude, as ‘appropriate, based upon the approved
Feasibility Study:

| 1. the disposition of hazardous wastes,
~con$tituents and degradation products, and any SOil 6rjother
materials contaminated thereby;

2. the collection, treatment, and dispositibn
. of contaminated groundwater, leachate and air;

3. physical security and postingkof the Site;

4. health and safety of persons living and/of
working at or in the vicinity of the areas being,remediatéd;

5. guality control and quality assurance
procedures and protocols to be applied to Remedial Program
construction operations;.

6. integrated air monitoring oh,and off—Site
during implementation of the Remedial Program.

7. any such other actions or measures for
effectuating the remedial action as may be célled fbr_by the

approved Feasibility Study.

- b. "Contract-ready" documents for the cgnstructioﬁ
' of the elements of £he Remedial Program, including pians and\
'.ispecificatibns prepared’and'cerﬁified by a licensed professional
'ehgineerfregistered in the state of New York, which plans shall
satisfy'all:éppliCable§State;ana fede;ai‘lawé,'rules and7 |
regulations;‘ N L, . G o o

| c. Alffmeuééhedulé fo‘cdnstfuctionfof”thé élemént§

of the Remedial Program and provisions for periodic work-in-

15




progress reports during the implementation of the Remedial
Program; | | |

d. The parameters, conditions, procedures and
pfdtocols to determine‘the effectiveness of the Remedial Progr&m,
including a schedule for periodic sampling of existing and
planned groundwater monitoring wells dn~site and offesite for a
period of years reasonably necessary to determine the-
effectiveness of the remedy;

‘v e; A description of the maintenance.and monitoring
*activitiés, procedures and protocols to be undertaken during‘the-
period commencing upon completion of the construction of the
elements of the Remedial Program, including a provision fqr
~submission to the Department of periodic monitoring reports
'_(poSt-closure monitoring); -

‘ | £. A contingency plan to be implemented in‘the~event
that any element: of thé Remedial Program faiis to operate in
‘accordance with the Remedial Design prior to the date 30 years

|l after Satisfactory completion of construction pursuant thereto

B ‘(Supplemental Remedial Program); and

g. An evaluatlon of the need to take measures to
’prOV1de for the health and safety of human belngs working or
re51d1ng at and in the vi01n1ty of the Site dur:ng a 30 year
‘perlod following completion of the 1mplementat10n of the Remedlal
Program, and a plan for the 1mp1ementatlon of such measures
h. A health andfsafety'plan, prepared by a qualified
_prbfessional, for'fhetprotectioh of persons at or in Ehe vicinity

of the Site during construction and for 30 years afterkcompletiOn

16




‘of construction, in accotdancekwith 28 CFR Section 1910.

XII. Within such period as may be allowed by the approved
~Remedial Design and any modifications thereto which have been
approved by the Department, Respondent sﬁall completel
construction pursuant to the approved Remedial Design and any
modifications to the Remedial Desigh which have been approved by
I the Department. Within 45 days of completion of construction,
vRespondent shall submit to the Department as-built drawings and a
certification that construction was completed in accordance with'e
‘the approved Remedial Design and any approved modifications. |
Such certification shall be by a licensed professional engineer

registered in the State of New York.

,XIIi. : Within‘a reasonable time after receipt of the as-built |
drawings and certification, the Department shall review the same
" and provide comments to Respondent.

| If the Department acknowledges that the implementation
’lS complete and in accordaﬁce with the approved Remedial Design, -
rthen, andvexcept for the.requ1rements~of Paragraph XXL;;hereoi, fe
such adkhowledgemeﬁt Ehaliecbnstiﬁute'a full and COmplete .
satisfaction and releaseyof_each and every'claim, demand, remedy
or action whatsoever aéainst Respondent, its directors, officers,
employees, agents, successors and assigns, which the Department
has or may have pursuant to Article 27;‘Title 13, of the ECL
relative to or arising from the disposal of hazardous waste at

the Site.
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This release shall inure only to the benefit of
Respondent, its directors, officers, -employees, agents,
successors and assigns, with respect to the aforesaid matter.

Nothing herein shall be construed.as‘barring,
diminishing, adjudicating or in any way affécting any legal or
equitable rights or claims, actions, suits, causes of action or
demands whatsoever that the Department may have against anyone
other than Respondent, its directors, officers, employees,

agents, successors and assigns as provided in Paragraph V.

X1v. The right of the Department to enforce the terms of

this Order shall not be affected by any release contained herein.

XV. Respondent shall maintain and monitor the areas at
which the elements of the Remedial Program were implemented as
specified ih, and for such period of time as is determined to be
required under the approved Remedial Design ("Post-Closure
Period"). During such Post-Closure Period, Respondent shall
provide the Department with the periodic monitoring reports, as
set forth in the approved Remedial Design and shall provide
immediate notice to the Department'of any failurefof_the Remedial

Program.

XVI. The Department shall have the rieht to obtain for the
purpose of comparative analysis "split samples" or "duplicate
samples" at the Department’s option, of all substances and

materials sampled by Respondent pursuant to this Order. As used

18




herein: split samples shall mean multiple samples collected aﬁ'
_the same time, from exactly the same location, using the same
sampling apparatus, collected into identical containers prepared
identically, filled to the same volume and thereafter identically

handled and preserved.

XVII. Respondent shall provide notice to the Department of
any excavating, drilling or sampling to be conducted pursuant tb
the terms of\this O;der’at least‘fiV¢ (5) working days in advance
of the commencement of the investigation and reasonablyv e

thereafter if additional sampling is required.

XVIII. Respondent shall permit any duly-designated officer,
employée, cbﬁsultant, contractor or agent of the Department to
‘enter upon the Site or areas in the vicinity of the Site which
may be under the control of Respondent, and any areas necessary’
to gain access thereto, for inspection purposes and for thé |
/purpose of making or cauS1ng to be made such sampling and testsf,
‘as the Department deems necessary, and for ascertaining
* Respondent’s compllance with the provisions of thls‘Order,‘ ‘
’~_Pﬁ6vided they comply with all provisions of the site Specificf

Health and Safety Plan.

O XIX. Respondént shallﬂretaihfa third-party professional
‘  congsultant, contractor and/or laboratory which is acceptable to
the Department to perform the technical, engineering and

analytical obligaticns required by this Order.
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XX. Respondent shail not suffer any penalty under any of

the provisions, terms and conditions of this Order, or be subject

to any proceeding or actions for any remedy or relief if it

| cannot comply with any requirements of the provisions hereof

because of an-act of God, war, riot, or other conditions to which

negligence or willful misconduct on the part of Respondent was

not a proximate cause, provided, however, that Respondent shall

~immediately notify the Department in writing when it obtains

knowledge of any such condition and request an extension or

1 modification of the provisions hereof.

“XXI. The Department finds and intends that the
Investigation contemplated by this Order is consistent with the

National Contingency Plan; CERCLA, and Article 27 of the ECL.

’XXIIa ‘The failure of Respondent to comply with anyiprovisioh
of this Order may:bé deemed by the Department to COnstitute~a
default and a failure to perform an obligation under this Order.

Nothing contaiﬁéd inpthis 0rder,sha11 be”cohstrued‘as,

‘barring, diminishing, adjudicating or in any way affecting (1)

any legal or equitable{rights#or claims;Vactions;?éuiEs, causes

- of action or demands whatsoever that the Depaftment may:have
 against anyone other than Respondent, its directors, officers,
~émployees, servants, agents, successors and assigns; (2) the
Department’s right to'enfdrce,at law or in‘equity the terms and

conditions of this Order against Respondent; (3) the Department's
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right to bringkany.actidn’at law or inkequity agéinst,Respondent,
its directors, officers, employees, servants, égents, sﬁcbessofs.
and assigns with respect to afeas'or resources that may have been
affected‘or,contaminated as a result of the release or threatened
teleaSemof haza:dous wastes or‘constituents at, to, or from the
Site or areas in‘the vicinity of the Site, inciuding,~but not
limited'to, claims forynatUral‘resoufces damages; (4) the
Department’s right to bring any action at law.or.in equity
 é§ainstfRespondent, its directors,‘dfficers, employees, servants,
agents, successors and assigns with respect to conditions at the
Site, previously unknown to the Department; or information |
received after the effective date of this Order which cohditions
or ‘information (1) are beyond the scope of the investigation as
contemplated in the‘apptoved RI Work Plan and (ii) indicaté that
- the Remedial Program is not protective of human health and the
envirbnment; and (5) thé Department’s right to.exercise summary
abatement powers pursuant to the provisions of the Environmental

Conservation Law.

XXIII. ,‘Respondeﬁt'éhall‘indemnify4andfhold'the'Depértment, i
'the‘Stateiof‘New York, and their representatives and eﬁployeés 
harmless for all claims, suits, actions, damages and costs of
every name and deScription arising out of or resulting from the
fulfillment or attempted fulfillment of the provisions hereof by
Respondent, its directors, qfficers,‘emplqyees,jservants, agents,
successofs or éséigns, except sﬁch as which might arise out of or

result from the grossly negligent or willful act of the
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Department, its representatives or employees.

XXIV. The effective date of this Order shall be the date

this Order is signed by the Commissioner or his designee.

XXV. If, for any reason, Respondent desires that any
provision of this Order be changed, Respondent shall make timely
written application therefor to the Commissioner, setting forth

reasonable grounds for the relief sought.

XXVI. Within 30 days after the effective date of this Order,
Respondent shall file a Declaration of Covenants and Restrictions
with the Suffolk County Clerk’s Office for the purpose of
providing notice of this Order to all potential future purchasefs
of any portion or all of the Site. This Declaration must |
indicate that any successor in title to any portion or all of the
Site shall be responsible for implementing the provisions of this
Order. A certified copy of this filing shall be provided to the

Department.

XXVII. In the event that Respondent proposes tb conQey thé
whole or any part of.its ownership interest in the Site,
Respondent shall, not less than 30 days prior to the cohsummation
of such‘prOposed conveyance, notify the Department in writing of
the identity of the transferee and of the nature and the date of
the proposed conveyance. In advance of such proposed conveyance,

Respondent shall notify the transferee in writing, with a copy to
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the Department, of the applicability of this Order.

KAV,

o . o = = A. All communication required by this Order to be
made between the Department and Respondent shall be made in
writing and transmitted by United States Postal Service Return
Receipt Requested, or hand delivered to the addresses listed
hereunder.

B. Communication to be made from Respondent to the
Department shall be made as follows:
1. One copy to: David Markell, Esq., Director
Div. of Environmental Enforcement
NYS Department of Environmental Conservation

50 Wolf Road - Room 422
Albany, New York 12233-2500

2. Two copies to: Harold Berger, Regional Director, Reg. 1
NYS Department of Environmental Conservation
Building #40 -- SUNY

Stony Brook, New York 11794

3. One copy to: Michael J. O0’'Toole, Jr., P.E., Director
Division of Hazardous Waste Remediation
NYS Department of Environmental Conservation
50 Wolf Road - Room 212
Albany, New York 12233-4010

4. One copy to: - Ron Tramontano, P.E., Director
: : NYS Department of Health
Bur. of Environmental Exposure Investlgatlon
2 University Place, Room 205 ‘
Albany, New York 12203

C. Communication to be made from the Department to
the Respondent shall be made as follows:

Mr. Evan Liblit, Commissioner

Town of Babylon

Department of Environmental Control
281 Phelps Lane - Room 23

North Babylon, New York 11703

and
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Kenneth Seidell,' Esq.
Town Attorney-Town of Babylon
200 East Sunrise Highway
‘Lindenhurst, New York 11757
| and
- David B. Spence, Esq. P :
Nixon, Hargrave, Devans and Doyleg
Lincoln First Tower
P.O. Box 1051 ;
RQchester, New York 14603
D. The Department and Respondent respectively
reserve the right to designate other or different addresses on

notiée to the other.

XXIX. The provisions of this Order shall be deemed to bind
the Department and the Respondent, its officers, directors,

‘agents, servants, employees, successors and assigns.

~XXX.  Nothing herein shall be construed to bind any entity:

not specifically bound by the terms of this Order.

XXXI. The provisions hereof shall'constitute the complete
‘and entire Order between Respondent and the Department concerning 
" the.Site. No terms, conditions, understandings or agreements |
purportlng to modlfy or vary the terms hereof shall be blnding
unless made in wrltlng and subscr1bed by the party to be bound.
No informal advice, guidance, suggestions or comments by the
Department regarding reports, proposals, plans, specifications,
schedules or any other writing sﬁbmitted by Respondent'shallkbe'

construed as':elieving Respondent of its obligations to obtain
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such formal approvals as may be required by this Order.

XXXII.  The Department agrees that the work performed by the
Respondent pursuant to this Order shall be eligiblebfor EQBA
funding provided Respondent complies with the terms of this Order

and those set forth in the State Assistance Contract.

DATED: Albany, New York

%L7 ;1989

C. JORLIWG
er, NYS Degpartment
nmental Cofiservation

‘TO: David Spence
Nixon, Hargrave, Devans & Doyle
Lincoln First Tower
P.O. Box 1051
Rochester, New York 14603
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CONSENT BY RESPONDENT

: Respondent hereby consents to the ‘issuing and entering of
thlS Order, waives its right to a public hearing herein as
{lprovided by law, and agrees to be bound by the provisions, terms

and conditions contained in this Order. :

TOWN OF BABYLON

Title: Sugn.rd\soc O-‘“ '\(M Towa e*‘?

6&%1\on
~ ||STATE OF NEW YORK)
{{COUNTY OF SUFFOLK)
On the 267& day of Yo 19814, before me personally
came Acdaar 6. Ciara) \J to me known, who being

, that he is the ,&)}ZI\MW el

iuly sworn, deposed and sald that he resides at 36! Soww ivdon Aden

_ » + the municipal ¢ '

;whlch executed the fore901ng instrument, and that he signed his
liname for and on behalf of said corporatlon with full authorlty SO
1to do.

Fgnn Q. ofscons
I (Notary Public)

| ' LYN‘N A. IACONA :
State of New York

| | Ouahhed m Suffolk County 70

Commission Expires -Jan. 13,
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