NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
STATE SUPERFUND PROGRAM
ECL §27-1301 ef seq.

In the Matter a Remedial Program for ORDER ON CONSENT AND
ADMINISTRATIVE SETTLEMENT
o Iridex No. 224386-202303
DEC Site Name: 21 Denton Place
DEC Site No.: 224386
Site Address: 21 Denton Place
Brookiyn, NY 11215 __ |
Hereinafter referred to as "Site"

by: 2123 Denton LLC
RESPONDENT

Hereinafter referred to as "Respondent”

1. A.  The New York State Department of Environmental Conservation
("Department’} is responsible for inactive hazardous waste disposal site remediat
programs pursuant 1o Article 27, Title 13 of the Environmental Conservation Law
("ECL") and Part-375 of Title 6 of the Official Compilation of Codes, Rules and
Regulations ("8 NYCRR") and may issue crders consistent with the authority granted to
the Commissioner by such statute.

B.  The Depariment is responsible for carrying out the policy of the State of
New York to conserve, improve and protect its natural resources and enhvironment and
controi water, land, and air pollution consistent with the authority granted {o the
Department and the: Comimissioner by Article 1, Title 3 of the ECL.

C. This Order is issued pursuant to the Department's authority under, inter afia,
ECL Articte 27, Title 13 and ECL 3-0301, and resolves Respondent's liability to the
State as provided at 6 NYCRR 375-1.5(b)(5).

2, The Site is not currently fisted in the Registry of Inactive Hazardous Waste
Disposal Sites in New York State and is instead identified as a “P” or potential site with
a Site Number of 224386.

3. Respondent consents to the issuance of this Order without (i) an admission or
finding of liability, fault, wrongdoing, or violation of any law, regulation, permit, order,
requirement, or standard of care of any kind whatsoever: (i) an acknowledgment that
there has been a release or threatened release of hazardous waste at or from the Site;
and/or (jii) an acknowledgment that a releasé or threatened release of hazardous waste
at or from the Site constitutes a significant threat to the public health or enhvironment.




4. Respondent and the Department agree that the primary goals of this Order are fo
appropriately charactefize the contarnination at the Site and provide a mechanism for
Respondent to lmplernent any necessary interim remedial measures and associated
site management.

5. The Department condltlonally accepis Respondents Site Characterization Repott
pending additional réview and validation of data.

8. Solely with regard-to the matters set forth below, Respondent hereby waives any
right to a hearing as may be provided by law, consents to the issuance and entry of this
‘Order, and agrees to be bound by its terms. Respondent consents to and agrees not to
contest the authority or jurisdiction of the Department 1o issue-or-enforce this Order and
agrees not to contest the validity of this Order or its tefms-or the validity of data
submitted to the Depariment by Respondent purstiant to this Order:

NOW, having considered this mattér and being duly advised, IT IS ORDERED
THAT:

I Real Property

‘The Site subject to this Order has been assigned number 224386 consists of
approximately .083 acres, and is as follows:

Subject Property Description (A Map of the Site is attached as Exhibit "A")

_ Tax Map/Parcel No.: 00456-0006
ADDRESS: 21 Denton Place, Brooklyn, New York 11215
Owner: 2123 Denton LLC

fl. Initial Work Plan

An Interim Remedial Measure {IRM) Work Plan shall be submitted to the
Department by the Respondent within forty-five (45) days after the effective date of this

Crder.

Iil. Payment of State Costs

Invoices shall be sent to Respondent at the following address:

2123 Denton LLC
286 4™ Avenue
Brooklyn, NY 11215

In addition to the requirement to pay future State Costs as-set forth in Appendix
"A" within forty-five (45) Days after the effective date of this. Consent Order,




Respondent shall pay to the Department the sum of $1,200, which shall represent
reimbursement for past State Costs incurred prior to the effective date of this Consent
Order.

V. Communications

A. All written communications required by this Consent Order shall be
transmitted by United States Postal Service, by private courier service, by hand
delivery, or by electronic mail.

1. Communication from Respondent shall be sent to:

David Gao, DEC Project Manager (1 hard copy (unbound for work plans)
& 1 electronic copy)

New York State Department of Environmental Conservation

Division of Environmental Remediation

625 Broadway, Albany, N.Y. 12233

David.gao@dec.ny.gov

Christine Vooris (electronic copy only)

New York State Department of Health

Bureau of Environmental Exposure Investigation
Empire State Plaza

Corning Tower Room 1787

Albany, N.Y. 12237

christine.vooris@health.ny.gov

Leia Schmidt DEC Project Attorney

New York State Department of Environmental Conservation
Office of General Counsel

625 Broadway, 14! Floor, Albany, NY 12233-1500
Leia.schmidt@dec.ny.gov

2. Communication from the Department to Respondent shall be sent to:

2123 Denton LLC
c/o Zvi Boymelgreen
286 4th Avenue
Brooklyn, NY 11215

Michael Bogin

Sive Paget & Risel, PC

560 Lexington Avenue, 15t Fl.
New York, New York 10022
Mbogin@spriaw.com




B. The Department and Respondent reserve the right to designate additional
‘or different addressees for communication on written notice 16 the other. Additionalily,
the Departrient reserves the right to request that the Respondent: prowde more than
one paper copy of any work plan or report.

C. Eachparty shall notify the other within ninety (90} days after any change in
the addresses listed in this paragraph or in Paragraph 1.

V.  Certificate of Completion/No Fuither Action/Satisfactory Completion

Upon the Depariment's issuance of a Certificate of Completion as provided at 6
NYCRR 375-1.9 and 375-2.9, Respondent shall obtain the benefits conferred by such
provisions, subject to the terms and conditions. described therein. However, if, after the.
completion of any required investigations and/or interim remedial actions, the:
Department determines that the Site will not be listed in the Registry of Inactive
Hazardous Waste Disposal Sites in New York State; the Department will not issue a
Ceriificate of Completion but will issue a No Further Action/Satisfactory Completion
Letter to Respondent refiecting the Department's determination that, other than
implementatlon of a Site Management Plan if required, no further remedial action at the
Site is necessary. The Letter’s form and substance shall be materially similar to the
attached Exhibit:B.

Vi. Miscellaneous

A. Appendix A - "Standard Clauses for All New York State, State Superfund.
Orders" is-attached to and hereby made a part of this Order as if set forth fully herein.

B.  Section Il of the Appendix shall not apply 1o this Order.

C.  Inthe event of a conflict between the main body of this Order (including
any and all attachments thereto and amendments thereof) and the terms of Appendix A,
the rmain body of this Order shall control. .

D: The effective date of this Order is the 10th day after it is signed by the
Commissioner or the Cominissioner's designee.

DATEDZ I 7o
Ll /1 o/ ‘-’0"3’5 BASIL SEGGOS
COMMISSIONER
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

By: Q,\elwwd,\

Andrew Guglielmi, Director
Division of Environmental Remediation




CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of this Consent Order,
waives Respondent's right to a hearing herein as provided by law, and agrees to be
bound by this Consent Order.

7
Y

2123 Denton LLC /
/
By: 7

Title: MH S(o'r‘PfM;
Date: ?{'zrz.[ %

STATE OF NEWYORK )
) ss:
COUNTY OF )

Acknowledgment by a corporation, in New York State:

Onthe 22 day of Vipr 05} in the year 20 2%, before me, the
undersigned, personally appeared ___Jgse¥H (Jnce ¢ (full
name) personally know%] 60 me who, being dulg(swom, did depose and say that

(0 &ortly Cuy

he/she/they reside at (full mailing address)
and that he/she/they is (are) the

(president or other

officer or director or attorney in fact duly appointed) of the

(full legal name of corporation), the corporation described in and which executed
the above instrument; and that he/she/they signed his/her/their name(s) thereto by the
authority of the board of directors of said corporation.

Notary Public/ $tate of New York

Benjamin E. Dubroff
Notary Public, State of New York
Reg. No. 01DU6241837
Qualified in Kings County
Commission Expires May 23, 2023




EXHIBIT "A"




Exhibit “B”

[date]
{Respondent name and address]
RE: Satisfactory Completion Letter/No Further Action Letter
Site No.:
Site Name:

Dear Respondent:.

This letter is sent fo notify Respondent that it has satisfactorily completed the
Site Characterization/interim Remedial Measure of the remed iation project that
Respondent undertook under the Conseiit Order Index. No. for Address, Town
and Village of, County, New York (Tax Map/Parcel No. ) {*Site”). The New York State
Department of Environmental Conservation (“Department”) has determined, subject to
the Department's reservation of rights outlined below, contained in the Consent Order,
or existing at law, based upon our inspection of the above- referenced Site and upon our
review of the documents you have submitted, that you completed the project in
accordance with the terms and conditions of the above-referenced Order and no further
remedial action (other than implementation of the Site Management Plan i required) is
necessary. As aresult, the Department is issuing this Satisfactory Completion/No.
Further Action Letter for the project.

Notwithstanding that the Department has deterntined that no further remedial
action is necessary with the reéspect to the Site, the Department reserves any and all
rights and-authority, including rights concerming any claim for natural resource damages
or the authority-to engage in or require any further investigation or remediation the
Department deems necessary. The Department retains all its respective rights
conceming circumstances where. Respondent their lessees, sublessees, successors, or
assigns cause or permit a Release or threat. of Release at the site of any hazardous
substance (as that term is defined at 42 USC-9601{14]) or petroleum (as that term is
defined in Navigation Law § 172[1 51).

Additionally, with respect to the site, nothing coniained in this letter shall be
construed {o:

» preclude the State of New York on behalf of the New York State Environmental
Protection and Spill Compensation Fund from recovering a claim of any kind or
nature.against any party;




- prejudice any rights of the Department to take any investigatory action or
remediation or corrective measures it may deem necessary if Respondent fails to
" comply with the Order or if contamination other than contamination within the
prasent knowledge of the Department is éncountered at the Site;

«  prohibit the Commissioner or his duly authorized representative from exercising
any summary abatement powers..

_ In conclusion, the Department is pteased to be part of this effort to return the site
to productive use and benefit to the entire community.

If you have any questions, please do not hesitate to contact [PM]; site project
manager, at [phone number).

Sincersly,

Andrew Guglielmi
Director _
Division of Environmental Remediation

ec:




APPENDIX "A"

STANDARD CLAUSES FOR ALL NEW YORK STATE
STATE SUPERFUND ORDERS.




APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
SUPERFUND ADMINISTRATIVE ORPERS

The parties to the Stale Superfund Order
(hereinafier "Order”) agree to be bourid by the
following clauses which are herchy made a' part of
the Qrder. The word "Rc_Spondcnt" herein refers to

-any party to the Order, other than the New York State
Depatuiien of Environmental Conservation

(hereinafter *Department”).

1 CitizenvPartici_pa’tion Plin

Within twenty (20) days after the Depariment
places’the site on'the registry, Respondent shali .

submit:for review and approval a writleq citizen

part1c1pat10n plan-prepared inaccordance with the:
requiremenis of ECL §27-1417 and 6 NYCRR
sections 373-1.10 and 375-3.10. Upon approval. the
Citizen Participation Plan shall be deemed to be
incorporated into and made a part of this Order.

11 Initial Submittal {(Not Applicable}

"This section shall not apply to this Order. Within

thirty (30) days after the effective date of this Order.
‘Respondent shall submit to (e Department a Records

Search Repori prepared in accordance with Exhibit
"B attached to the Order: The Records Search
Report can be limited i the Deparinient notifiés
Respondent that prior submissions satisfy specific
itemns vequired:forthe Records Search Report.

IIT. . Development. Perfonnance. and Repomna of
Work Plans

A. Work Plan Requirements

-All activities al the Sile. that comprise any
element of an Inactive Hazardous Waste Disposal
Site Remedial Progiam shail be conducted pursuarit
0 ONe-of more Deparmwut«apprm ed work plans
(*Work Plan” or*Work Plans™ and this Order and
all activities shall be consistent with the National Oil
and Hazardous Substances Pollution Contingency
Plan (NCP). .40 C.F.R. Part. 300, as requited under
CERCLA. 42 US.C. 9600 ef seq, The Work
Plar(s) under this Order shall address both.on-Site
and off-Site conditions and shall be developed and
implemented inaccordance with- 6 NYCRR §.375+
1.6ta). 375-3.6. and 373-6. All DCpanman-apprm ed
Work Plans shail be incorporated into and bécome-
enforceable parts-of this Order. Upon approval of a

Work Plan by the Department. Respondent shall

Aimplernent such Wozk Plan inaccordance with the
-schedule contained therein, ‘Nothing in this-
-Subparagraph shall. rnandatc that any’ patticalar Work

Plan be submitted.
The Work Plans shall be captioned as lollows:.

1. Siie ‘Characterization (“SC” ) Work
Plani: a Work Plan which provides for the

‘identification of the présence of any hazardous waste

disposal at.the Site:

2. Remedial Investigation/Feasibitity
Study ("RIFFS™) Work Plan: a Wark Plan which

‘provides for the investigation of the nature and extert

of contamination within the boundaries of the Site
and emanating from such Site'and a study of remedial
alternatives to address such on-site and off-site
coittarmination;.

3. Remedial Desigiy/Remedial Action
{ RD!RA ) Work Plan: & Work Plan wlich provides
for the development and implémentation of final
plans and specifications.for implementing the
remedial alternative set forth in the ROD:

4. "IRM Work Plan" if thc Work Plan
provides for an ifugtim remedial mcastire:

5. "Sife Management Plan" if ihe: Work:

Plan provides forthe identification and

implementation of institutional and/6rengincering
controls as well as any niccessary monitoring andfor-
opetation and maintenance of the remedy: or-

0. "Supplememai " if additional work plans
other than those set forth in Subp'tr']graph IHA1-5
of Appendix A of this Orderare required to be
prepared and implemented.

B.  Submission/Implemeniation of Work Plang

L. Respondent may opt to propose onc or
more additional or supplemental Work Plians
(including one or more IRM Work Plans) at any time;
which the Department shall review: for.
appropriateness-and technical sufficiency,




2. Any proposed Work Plan shall be
submitted for the Departmicnt's review and approval
and-shall include. at.2 minimum. a chronclogical
description of the anticipated activities, .a schedule
for performance of those activifies. and sufficient
detail 1o allow the Department o evaluate that Work
Plan.

i. The Depaitmént shall notify
Respondent im writing if the Departmenit determinies
that any elemient of a Departient-appraved Work
Plar needs 10.be modilied in order to-achieve: the.
objectives of the Work Plan as set forth in
Subparagraph 1A or io ensuré that the Remedial
Prograni othetwise protecis human health and the
environraent. Upon receipi of such notification..
Respondent shall, subject to dispute resolution
pursuant (o Paragraph XV, modify the Work Plan.

ii. The Department may request
subject 1o dispute resolution pursuant 10 Paragraph
XV. that Respondent submiit additional or
suppiemental Work Plans for thie Site to compicte the
curent re'medi_al phase within thinty (30) Days after
the Department’s written request.

3. A Site Management Plan, if necessary.,
shall be:submilled in accordance with the schedule
set forth in the IRM Work Plan or Remedial Work
Plaa,

4. During all field activities conducted
undér-a Department-approved Work Plan:
Respondent shal! have on-Site a representative who is
qualified to sapervise the activitics underiaken in
accordance with the provisions of 6 NYCRR 375-
1.6(2)(3). '

5. A Professional Engineer licensed and
registered in New York Siaie myst slamp and sign ail
Work Plans.other than SC or RUFS Work Plans,

C. Submission of Final Reports and Periodic
Reports

. Inaccordance with the schedule:
conlained in a Work Plai. Respondent shall submil a
final repori 2s provided.at 6: NYCRR 3735-1 6(b) and
a final engincering reporl as provided at 6 NYCRR
373-1.6(c).

2. Any final report or final engineering
report that includes construction activities shall
include-“as buili”™ deawings showing any changes
made to the fenedial design or the TRM.

3. Inthe event thiat the final engineering’
repori forthe Site requires Site management,
Respondent shall submit an initial periodic report by:
in accordance with the schedile in the' Site
Management Plan-and thereafter in accordance with a
schedule-determined by the Depariment, Such
periodic report shall be signed by a Professional
Engincer or'by such other qualified enyironmental
professional as the Depariment nmay find acceptable
and shall contain a certification as provided at 6
NYCRR. 373-1.8(h}{3). Respondent may. petition the
Department {or.a determination that _rhe.ih_sti£111501lal. )
and/or enginigering controls may bé terminated. Such
petition must be supporied by a statement by a
Professional Engineer that such controls arc no
longer necessary for the protection of public hiealth
and the environent. The-Departiment shall not
unréasonably withhold its approval of such petition.

_ 4. Withinsixty (60) days of the
Department's-approval of a Final Report. Respoadent
shall submit such additional Work Plans as is
required by the Department ini its approval letter of
such Final Report. ‘Failere to subniit any additional
‘Work Plans within such period shall be a viotation. of
this Ordes.

D. Review of Sighn

I, ‘The Depariment shall make a good faith
effort to review and respond in writing to each
submitiai Respondent makes pursuant (o this Order
within. sixty (60) Days. Thc Department’s response
shall inctude. in dccordance with 6 NYCRR 375-
1.6(d). anapproval, modification request, -or
disapproval of the submittal. in whole or in pan,

. Lipon the Departmént's wiritten

approval of a Work Plan. such Departroent-approv ed
Work Plan shail be deemed to be incomporated into

and made a part of this Order and shall'be
implemented in accordance with the schedule.
contgined therein.

it. " If the Departinent modifies-or
Tequests modifications t0-a submittal. it shall specify-
the reasons for such modification(sy. Within {ifleen
(15) Days after the date of the Depattméit’s writtén
notice thai Respondent’s submittal hds been

disapproved, Respondent shall notify the Department-

of its ¢lection ifi-accordance with 6 NYCRR 373-
1.6(d)(3). 'If Respondent-elects to modify or aceepl
ihe Department’s medifications to'the submiltal.
Respondent shall make.a revised submittal that
incorporates all of the Department’s modifications to
the first submitial in-accordance with the time period




sef forth in 6 NYCRR 375-1.6(d)(3): In the event.
thal Respondent's revised submittal is disapproved.

the Department shall set ‘forth its réasons for such
disapproval in writing and: Rcspondeni shall'be in.
violation of this Order unless it invokes dispute
resolution pursuant fo Paragraph XV and iis position
prevails. Failure o make an clection or failure to
comply with the election i$a violation of this Order.

iii. Ifthe Department disapproves a

submitiat, it shall specify the rcasons for its
disapproval, Within fifteen (13) Days after the date
-of the Department’s written notice that Respondent’s:

submiittal has been disapproved, Respondent shall
notify the Department of its election in accordance
with 6NYCRR 375-1.6(d)(4). If Respondent clects
10 medify the submittal. Respondent shall niake a
revised submittal that addresses all of the
Dspanment s stated reasons for dlsappro\ ing the first
submittal in accordance with ihe time period set forth
in 6 NYCRR 375-1.6{d)(4): In the event that
Respondent’s revised submittal is disapproved.. the
Department shall szt forth its reasons for such
disapproval inwiiting and Respondent shall be in
violation-of this Order unless it invokes dispute
resolution pursuant to Paragraph XV and its position
prevails. Failure 16 make an-election ot failure to’
comply with the election is a.violation of this. Order.

2. Within thirty (30) Days afier the
Departitient’s approval of a final report. Respondent
shall submit such {inat report. as wel as all data
gathered and drawi ings and submittals made pursnant
1o such Work Plan. ifi-an electronic format acceptable
to the Department. If any documient cannot be
converted into electronic format, Responderit shall
submit such: document in:an alternative format.
acceptable to the Depaniment.

E. Dcpanment’s Issuance of a ROD

L. Respondent.shall cooperate with the

‘Department.and provide reasonable assistance.
‘cofisisient with'the Citizén Participa_tjon Plan, in
‘solicifing public commeni on the pioposed remedial

action plan {*PRAP™), if any. After the close of the

public comment period, the Department shall select a

final remedial alternative for the Site ina ROD,
Nothing in this Order shall be construed to abnd"e
any rights of Respondent. as provided by law, 1o
judicially challenge the Department's ROD.

2. Respondent shall have 60 days from the

date 0f the Department s issuance of the ROD'to

notify the Depariment in w ntmg whether it will
implement the remedlal activities reqiiired by such

'ROD. If the Respondent elects not to implement the

required remedial activities: then this order shall
terminate in-accordance with Paragraph XIV. A,
Failure to imake an ¢lection or failure 1o comply with
the electioniis a vielation of this Order,

F. Inslitutionat/Engineering Control
Cerlification

In the everit-that the remedy for the Site. if any.
or any Work Plan for the Site, reqitites institutional
orengineering confrols. Respondent shall submit a
‘written cerfification in accordance with 6 NYCRR
373-1 8[11)()) and 375-3. 8(]1)(2)

IV. Penalties
A. 1. Respondent’s failure to comply with

any term of this Qrder constilutes 4 violation of tis
Order, the ECL. and 6 NYCRR 375-2.1 1{a)(4).
Nothing herein abridges Respondent’s rigltt to.
contest any allegation that it has faited to comiply
with this Order.

2. Payment of any penaltics shall.not in
any way alter Respcndem's abligatiois under this
Order.

B. ]. Respondent shall nol’ sufferany penalty
or be subject fo any proceeding or action ini the event
It cannot comply with ‘any requirément of this Order”
as a-resal of any Force Majeure Event as provided at.
6 NYCRR 373-1.5(b)(4). Respondent imusi use begt
efforts.to anticipate the potential Forcé Majeure
Event, best efforts to address any such event as it is
‘occurring. and best efforts following the Force
Majeurs Event to minimize delay to the greatesl
extent possible. “Force Majeure’ “'does niot iiclude

Respondent’s. ceononiic inability 1o comph witlt any:
obligation, the fatiue of Respondent 1o miake
complete and timely application for any required

-approval or permit, and fon-atiainment of the goals,

standards. and reqmrements of this. Order.

2. Respondent shall notify the: Bepartinent

in writing within five (3) Days ofthe onselof any

Force Majeure Eveat, Failure o give. such notice
within such five (3) Day period constitutes a waiver

of any-claim that 2 delay is not subject fo penalties.

Respondent shall be deemed 10 know of any
gircumstance w hich i lt. any entity contfolled by it or
its contractors knew or should have kno“n

3. Respondent shall have the burden of
proving by.a- preponderance of 1he evidenée that (i)
the delay or anticipated delay has been or will be




-caused by a Force Majeure Event: (ii) the duration of
the-delay or the extension sought is warranted under
‘the cifcumstances: (ifi} best efforts were exércised to:
avoid and mitigate the-effects of the delay: and (iv)
Respordent complied with the tequirements-of
Subpamgraph IV.B.2 regarding timely notification,

4. 1f the Departiment agrecs that the delay

or aiticipated delay is astribulable to a Force Majcure

Event. (e time for performarnice of the obligations
that are affected by the Force Maicure Event shall be
‘extended for a period of time cquivaient to the time
lest because of the force majeure eveni. in
accordance with 375-1.5(4).

5. i the Department rcjects Respondent’s
assertion that an évent provides a defense to non-
compliance with this Qrder pursuant to Subparagrapli.
[V B, Respondent shall be in violation of this Order
unless i1 invokes dispule resolution pursuant lo

Paragraph XV and Respondent’s position prevails,

V. Enirvupon Site

A, Respondent hereby. consents. upon
rc'isonab]c notice under f_hc circumstances. prcscntcd
10 entry upom'the Sile (or areas in the v 1c;ruty of the
Site which miay be nnder _Ihc control of Respondent)
by any duly designated officer or-emplovee of the.
Department orany State agency having jurisdiction
with respect 1o matters addressed pursuant.1o this
‘Order. and by any agent, consultant. contractor. or
other person o authorized by the Commissioner. all
of whom shall dbidc by thé health znd safety rules in-
effect for the Site, for inspécting, sampling. copy mg
records related 1o the contamiisiation aé the Site,
testing. and any other.activitics necessary to-ensure
‘Resporident’s compliance with this Order. Upon
request. Respondent shall (i) provide the Department
wiih suiable work space at U Site. including access

:to-a.lelephione. 1o the extent available. and (it) permit
~the Department full access (o all non-priv leged
records-relaling o matters addressed by this Order.
Raw data is not considesed privileged and that
portion of any privileged document containing raw
‘data must be provided 1o the Departrent. In the
event Respondent is unable to obiain any
authonzauon from third-party properny owners.
necessary 10 perform its: Gbli gations under this.Order.
the D¢partment may. consistent with its legal
authetity. assist in-obtaining such authorizations.

. B. The Department shall have the right to-take
its own samples and scientific measurements and the
Department and Respondent shall each bave the right
1o 0biain split samples. duplicate samiplés. or botl of

alk-substances and matetials sainpled. The

‘Depantinent shall make the results of any sach

sampling and scientific measurements available to

" Respondent.

V1. Payment of State Costs

A, Within foriy-five (4:)) days after receipt.of

ah itemized invoice from the Depariment.

Respandent:shall pay to the Department a sum of

money which shall represent reimbursement for State

Costs as provided by:6 NYCRR 373-1.5 ()3 ).
Failure-to timely pay any invoice will be subject 1o

late payment charge and intercst at a rate of 9% from

the date the payment is due until the date the pay ment
is made.

B. Costs shall be documenicd:as pifo\*idcd by 6

NYCRR 375-1.5(b)(3}. The Department shall not be
reqiired o provide any other documentation of costs.
“provided howevet. that the Department's records shall

b available consistent with. and in-accordance with,
Article 6.0f the Public Officers Law,.

C. Each such payment shall be.made-payable to.
the “Commissioner of NYSDEC™ and shall be sent

0.

Dircctor. Bureau of Prograi Management
Division of Environmental Remediation

New York State Department of Environmental
Conscrvation

625 Broadway

Albary, Now York 12233-7012

D, The Department shatl provide written
notification to the Respondént.of any change in the

Torégoing addresses:

E. If Respondentobjécis o-any ibvoiced costs
under this Order, the provisions.of 6 NYCRR 375-1.5
(B)(3)(v) and (vi} shallapply. Objections shall be

sent 1o the Department as provided under

subparagraph V1.C.above.

F. nthe event of non-pavment of any invoice
within the 45 days:provi ided herein. the Department
may seck-enforcement of this provision pursuant to
Paragraph IV or the Department may- commence an
enforceinent action for non-compliance with ECL

27-1423 and ECL 713003,

VI Release. ani Covenant. Not to Sue

Upen tlie Deparrment’s issnance of a Certificate
of Compietion as.provided at.6 NYCRR 375-1.9-and




573-2.9, Respondent shall obiaini the benefits

conferced by such provisigns, subject to the tenms and.

conditions described (herein,

VIH. Reservation of Rishts

A. ‘Excepl as provided af 6 NYCRR 375-1.9
and 375-2.9.- nothing comained in this Order shall be
construed as barsing, diminishing. adjidicating, or in
any way affecting any of the Depattment’s rights or
-authorities. inclizding. but not limited 10. the right to
requive performance of further investigations and/or
response action(s). 10 recover natural resource
'damag,cs and/or to excrcise any sunmary- abatement
powers:with respect (o any person, including
Responident.

B. Excepl as othernwise provided in this Order.
‘Respondent SpeCIﬁca"\, reserves all nights and
defenses under applicable _l_a\i Tespecting any -
Depantmental assertion of remedial liability and/or
natural resource dainages against Respondent. and
Torther Teserves all nghts respecting the erfoiceinent
of this Order. including the rights to notice. 1o be
- heard, 10-appeal, and to any -other due process. The
existence of this Order-or Respondent”’s. compliance
with it.shall not be constrned as an admission.of
lability. fault. wrongdoing. or breach of standard of
care by Respondent. and shaH not -give rise to any
presumption.of law or fi nding of fact. orcreate any
rights. or granl any cause of action, which shall inure
1¢ the:benefit of any third party. Further, ‘Respondent.
reserves such rights as it may have'1o seck and obtain
contribution: indemnification. and/or any other form:
of recovery from its insurers and from other
potentially responsible parties or their insurets for
past or futnre respofise and/of cleanup costs or such
other costs or damages arising from the
contamination al the Site as may be provided by. law.
including but-not-limited 1o rghts of contribution
undey-section 1 I3(f)(3}(B) of CERCLA. 42 U.S.C. §
IGLHDBHBY,

IX. Indémnification

Respondent shail indemnify and hold the
Department, the State of New York. the Trustee. of

the Stale’s natural resources. and their representatives

and employees harinless as provided by 6 NYCRR.
375-2.5)(3)(),

"X. Notice of Transfer.

If Respondent proposes 1o transfer by saleor
lease the swholé or any part-of Respondent’s interest
-in the Site. ot becomes aware of such transfer.

Respondent shati, not fewer than forty-five (45) Days

before the date of transfer. or within forty-five (43)
Drays afler becouniing aware of suck conw evance.
notify the Departraent in writing of the identity of the.

transferee-and of thie nature and proposed or actial -

date of the conveyance. and shallnotify the transferee.
in writing. w ith-a copy to the Department. of the

_apphcabrlrtx of this Order. However: such obligation

shall not extend io. a-convevance by means of a
corporate reorganization or merger or the granting of
any rights under any mortgage. deed, trust.
assighment, judgment: lien. pledge. security:

-agreement, fease. or any other right accruing to a

person not affiliated with Respondent to secure the.
repayment-of moncy -or the performance of # duty or
obligation:

XI. ‘Change of Use

Respiondent shall notify the Department at least
sixty (60 days ir advance of any change of usc. as
defined in 6 NYCRR 375-2.2¢ay- which is propased
for'the Site. in accordance with the provisions of 6
NYCRR 375-1. 11¢<l). Inthe evenf the Dcpanmcnt
deteriities that the proposed change of use is
prohibited. the Department shatl notify Respondent
of such determination within forty-five (43) days of -
receipl.of such notice.

XII. Envirohmental Easement

A. If a-Record of Decision for the Site telies
upon one or more institutional and/or engineering
controls. Responderit (or the owrnier of the Sile) shail
submit 1o. the- Department for approval an
Environmental Easeinent to run with the land in favor
of the State which complies with the requirements of
ECL Article 71, Title 36, and 6 NYCRR 3753-

I ${0)2). Upon acceptance ofthe Environmental

Easemcnt by the State, Respondent shall camply with

the requircments of 6 NYCRR 375-1.8(h)(2).

B. If the ROD provides for no actioh other than
implementation of on¢ or-more institutional controls.
Respondent shall cause anenvironmental easement 10
be recorded tinder the provisions of Subpangnph
XILA.

C. If Respondent does not cause such.

-environmental easement to be recorded in accordancc :
with 6 NYCRR 375-1. 8(hx 2), Rcspondcnt wil not

be entitled 0. the benefits conferred by 6 NYCRR

'375-1.9 and 375-2.9 and the Department may file an

Environmental Notice-on the sile.

X1 Progress Reporls




Respondent shall subitiit a writteri progress.
report of its actions under this Order to thé parties

identified in Subparagraph 1V.A. 1 of the Order by the.

10th day of each month commencing with the month
subsequenl 1o the approval.of the first Work Plan and
ending with the Termination date as set forth in
Pamgmph XIV. unicss a different frequency is sel
Jorth ina Work Plan. Such teports shall. aia
minimuym, include:. all actions.relative to-the Site
‘during the previous reporting period and those
-anticipated for the next réporting pertod: all approved
activity modifications (changes of work scope-andior
schedule): all results of sampling and tests and all
other data reccived o generaicd by or on behalf of
Respondent in connection with this Site, whether
under-this Order or otherwise. in the: previous
reporting peried. including quality assutance/quality:
control information; information regarding
percentage of complétion: unresolved delays
encountered or.anticipated that may affect the future.
schedule and efforts made 1o mitigate such-delays;
and information regarding activities underlaken in
Support of the: Citizen Participation Plan dunng the
previous reporting period and those anticipated for
the next reporting period.

XIV.  Terminalion of Or

A This Order will terminate-upon the carlicr of
-the Tolowing events:

I: Respondeéni’s clection in accordance.
‘with Paragraph 111.E.2 not to implémen the remedial
activities required pursuant to the ROD. .Inthe'event
of termination:in accordance w ‘ith this Subparagraph
1his Order shall terminate-effective the Sth Day after
the: Departinent s feceipt of tlic written notification.
provided. However, that i thére are one.or TROTE,
Waik Plan{s) for whicha final Tepeit has not been
approved at the time of Respondent’s notification of
its clection not to implement (he remedial activities in
accorddnce with the RO, Respondent shaill
complete-the activities required by such previously
approved Work Plan(s} consistént with the schedules
contained therein, Thereafter. this Order shall
terminate effective the 3th:Day after-the
Departinent's appl'O\ al.of the final report for all
previously approved Work Plans: or

2. The Department’s-written determination
thiat Respondcnt has coinpleted all phascs of the
Remedial Progrant (including Site Management). in
which:event the termination shail be cffective on the
.5th Day after the.date of the Department's leiter

stating that all phases of the remedial program have
been completed.

B.. Nolwithstanding the foregoing. the

provisionis contained: in Paragraphs V1 and IX shall
survive the termiindtion of this Order and any
~¥iolation of such smpviving Paragsaphs shall be.a
violation of this Order. the ECL. and 6 NYCRR.375-

2.1 1¢a)4); sab jecting Respandent to peralties as'
provided uider Paragraph. IV s0 long as'such
obligations accrued oun of prior: to the Tcnmnauon
Date.

C: If the Order is terminated: puisuart to

Subparagraph XIV.A.I. neither this Order nor its:

lermination shalf affect any liability of Respondent
for remediation of the Site- and/or [or payment of
State Costs, including implementation of removal and
remédial actions, inferest. .enforcement. and any and.
all other response costs as defined under CERCLA,
nor shall:it- affect any defenses to such liability ‘that
may be asseried by Respondent, Respondent shalt
also enisure that it does ot Jeave the Site ina
condition. from the perspective of human health and
environmental protectioil. worse. than that which
existed before any activities urider this. Order were

-commenced.. Further, the' Department’s efforts. in

obtaining and ov crseeing compliance with this Order
shall constitute reasonable efforts under law to-obtain
a voluntaiy commitment from Respondent forany
further activitics to be undcrlaken aspartola
Remedial Program for the Site,

KV Dispute Resohution

A. Inthe event disptes arise: under this Order. .
Rcspondcm may, within fiftcen {13) Days after
Respondent knew orshould have kroyn of the Tacts
which arc the basis of the dispute:. initiate dispute
resolution in accordance: with the provisions of 6

NYCRR 375-1.5(b)(2).

B. All cost incurred by the Department .
associated with dispirte resolution are Stale costs
subject o reimburscment pursuant to this' Order,

‘C: Nothing contained in this Order shall be
construed to authorize Respondent to inv oke dispuie
reso]ution with respect to the rémedy selected by the
Department in the ROD or any-element of such’
remedy. not 1o impair any Hght of Respondent o
seek judicial review of the Departments selection of

any remedy.

XVL  Miscellaneons




A. Respondent agrees to comply with and be
bound by the provisions of 6 NYCRR' Subparts 375-1
and.373-2; the provisions of such Subparts that arc
rcfcrcnced herein are referenced for clarity and
convenience.only. and (he failure of this Order to-
specifically reference any particular regulatory
provision is not intended to impiy that such provision
is not applicable. to activitics performed urder this
Order.

B. The Departmicnt may exempl Resporident
from the requirement to-obtain any state or local
permii or other authorization for any activity
conducted pursiiani o this Order in accordance wiih-
6. NYCRR 373-1. 12(b). (c). and (d).

C. 1. Respondent shall use best efforts to
obtain all Sitc access. pennits. casements. apprmals

institytional controls. and/or. authorlzauans necessary -

to perform Respondent’s obligations under this
Order. including all Departient-appioved Work

Plans and the schedules contained therein. If, despite.

Respondent’s best efforts. any access. permits.
casements, approvals, jnstitutional controls. or o
authorizations cannol be-obtained, Respondeny shail
promptly notify the Depariment and include a
summary of the steps taken, The Departmient may. as
it deems appropriate:-and within its authority. assist
Responderit in obtaining same.

2. [Ifaninterest in property is needed to:
implement an institutional control required. bya
Work Plan a.nd_such interest cannot b obtained. the
Department may tequire Respondent to modify the
Wortk Plaii.pursuant to 6 NYCRR 373-1.6(d)(3)10
réflect changes nécessitated by Respondent’s
inability t0-obtain such interest,

'D. The paragraph headings set forthvin this
Order arc includcd for convenieiice of refefence only
and shall be disrcgarded inthe construction and,
interpretation of any provisions of this Qeder.

E. 1. Theterms of this Order shafl constitute:
the complete and etire agreement-between the
Deparlmem and Respondent concgrning the
implementation of the activities required by this
Order. N6 term, condition, understanding, or
agreement purpotting 16 modify or vary any term of
this Order shall be bmdlng unless madein w ntmg
and subscribed by thig party to be bound. No.
informal advice. guidance. suggestion. or comiment
by the Department shall be construed as relieving:
Respondent of Respondent’s obligation to obtain
such formal approvals.as.may be required by this
Order. Inthe ¢vent of a conflict between thé termis of

this Order and any Work Plan stibnritted pursuant to

this. Order. the termis of this Order shali control over
the tenins of the Watk Plan(s). . Respondent conseiits.
to and agrees not to contest the authority and
judisdiction of the Department to enter into-or enforce
‘thiig Order,

2, i Exceptas set forth herein, it
Respondent desires that any provision of this Order
be changed. Respondent shall make liely wriiten
application 0 the Commissioner with copies 10 the
parties listed in Subparagraph IV.A.1.

il.  If Respondeni sceks to- modily an:
approved Work Plan. 3 writien request shall be made
to‘the Depariment’s project manager. with copies.to
thi partics listéd in Subparagraph 1V-A, 1.

iii. Regquests fora change to a time
frame set forth in this-Order shall be-made. in writing
1o the Department’s project atfomey and project
manager: such réquesis shalf not be unreasonably .
detiied and a writlen résponse to snch requests shall
be sent to Respondent promptiy.

F. 1. Ithereare multiple parties stgning this
Order. the term~Respondent™ shail be read in the
plural. the obligations of each such party under this
Order ark joint and séxéral, and the insolvency of or
failure by any Respondent to implement aiy
obligations under this Order.shall not affect the
obligations-of the remaining Respondent(s) ander this
Order.

2. H Respondent is a parincrship, the
obligations of all. general pariners (iricluding fimited
parners who act as general partners) under this Ordet
arc joint and several and the insolvency or failure of
any general partner to implement any obligations
ander this Order shall not affect theobligations of the
remaining partner(s) under this Order.

3. Notwithstanding the foregoing
Subparagraphs XVLF. L and 2. if muitiple parties sign

-this Order as Resporidents but not all of the'signing,
_partics elect Lo implerient a ‘Work Plan.all

Respondents are jointly and severally Hable for each
and-every obligation under this Order through the
completion-of activitics in such Work Plan that all
such partics consented 1o thereafier, only those

Respondents electing to-perform additional work
‘shall be jointly and severslly liable under this-Ordet

for the obligations and activities under such

additional Work Plan(s). The partics electing not (o
implement the additional Work Plan(s) shall have ng
obligations under this Order relative o the activities
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‘set forth in such Work Plan(s).. Ferther. only {hose
Responderits electing to implement such additional
Work Plan(s) shall be eligible to receive the release
and covenafi not to sue referenced in'Paragraph VIL

G.. Respondent shall be entitted to receive:
-contribuiion protection and/or 1o seek contribution to
the extent authorized by ECL 27-1421{6) and 6.
NYCRR 373-1.5(b)(3).

H. Unless otherwise expressly provided herein,

terms used in; this Order which are defined in ECL
Article 27 or in regulations promulgated thexeunder
shall have the meaning assigned fo. theni under said
statute of regulations.

. Respondent’s.obligations iinder this Order
represent payment for or reimbursement of response
‘costs. and shalk not be deemed to conistitute.any tvpe
of fine or penafty. ' '

~ J. 'Respondent and Respondent’s suceessors
and assigns shal be bound by this Order. Any
change.in ownership-or-cotporate status of’
Respondent shall in no way alter Respondent’s
responsibiliies under this Order,

K. This Order may b excéuted forthe
-convenience of the parties hereto. individually or in
combination. inone or more counterparts, ¢ach of
which shalt be-deemed-10 have the status of an
executed original and all of which shall ogether
constitute one and the same '




