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DECLARATION OF COVENANTS AND RESTRICTIONS 

THIS DECLARATION OF COVENANTS AND RESTRICTIONS (this 

/tI,sq;;cfCP 
b:A5"~S­
t...~5D 

ration") made as of this ~ day of 'S\J~ ,200.2l by PHELPS 
DO REFINING CORPORATION, a New York corporation, with offices at 
One rth Central Avenue, Phoenix, Arizona, 85004-2306, as Seller 
("sell er") , SAGRES PARTNERS LLC, a New York limited liability 
company, with offices at 2 Galasso Place, Maspeth, New York, 11378, 
("sag~esll) and SAGRES 6 LLC, a Delaware limited liability company, 
with bffices at c/o Sagres Partners LLC, 2 Galasso Place Maspeth, New 
York, 11378 ("Buyer"). 

Recitals 

A. Seller and Sag res are parties to that certain Agreement to 
Purchase Real Estate (the "Initial Agreement"), dated December 6, 
2001,1 as amended (the "Agreement"), pursuant to which Seller agreed 
to sell, and Sagres agreed to purchase, certain real property (the 
"Reali Property"), all as more particularly set forth in, and subject 
to the terms and conditions of, the Agreement. 

lB. Contemporaneously with the execution of this Declaration, 
Sagres has assigned Sagres' rights and obligations as buyer under the 
Agree~ent with respect to a portion of the Real Property, as more 
partibularly described on Exhibit A hereto (the "Premises"), to 
Buyer! 

I 
C. Pursuant to the terms and conditions of the Agreement, 

upon ~ale of the Premises to Buyer a declaration of covenants and 
I 

restrictions is to be recorded against the Premises, which sets forth 
I 

certain terms and conditions of the Agreement which survive said 
sale, land which are to run with the land and be binding upon Buyer 
and its successors and assigns. 

1 

NOW, THEREFORE, in consideration of ten ($10) dollars in hand 
paid, land for other good and valuable consideration, the receipt and 
suffi iency of which are hereby acknowledged, the parties hereto 

follows: 

Definitions. Any and all capitalized terms used herein 
but ecifically defined herein are defined on Exhibit B annexed 

I and made a part hereof. 

Sagres Communications. 

a. NOTWITHSTANDING THE FOLLOWING, THE SAGRES 
COMM CATION RESTRICTIONS SHALL NOT APPLY TO ANY THIRD-PARTY 
SUCCE ......... ""'n ..... AND ASSIGNS OF SAGRES THAT OWN OR LEASE PORTIONS OF THE 

AS TO SAID PORTIONS OF THE PREMISES, PROVIDED THAT SUCH 
NOT AFFILIATES OF SAGRES AND OTHERWISE DO NOT 

E SAGRES PARTIES. 
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b. The Sagres Communication Restrictions shall (i) be 
bind ng upon all Sagres Parties, directly, or indirectly through 
othe I entities, intermediaries or persons in which Sagres Parties 

tly have, have had, or may hereafter have, an ownership 
!est in, and (ii) shall run with the land comprising the 
Ises. 

3. Increased Costs, Etc. 

a. In the event any Buyer Development Work and/or Buyer 
Work causes, directly or indirectly, an increase in the cost 

PDRCRemedial Work, Buyer shall bear 100% of such increased 
which cost shall be payable by Buyer upon demand therefor by 

Notwithstanding the foregoing, nothing contained in this 
3 is intended, or shall be deemed, to (i) relate to 

~~~~~~~~ 

to Seller associated with any Reopeners, or (ii) implicitly 
or prohibit Buyer to change (or seek to change) the location 
component of the remedial system, including, but not limited 
groundwater monitor wells. 

b. Buyer shall, at Buyer's sole cost and expense, be 
adequately safeguarding the Premises to prevent 

access thereto until such time as the Site-Specific Cap has 
nstalled on the Premises. 

c. Notwithstanding Buyer's ownership of the Premises, 
neith r Buyer nor any other party other than Seller and its ! 
contr~ctors, agents and representatives may enter onto or otherwise ~ 
acces~ Seller's active work sites in connection with PDRC Remedial i\11 

Work, !except as may be expressly provided for in the Agreement. 

~. Costs. Sagres shall pay for the cost of the Buyer 
Remedial Work on the Premises, and in the event that Sagres fails to 
perfotm such obligation, Seller may (but shall have no obligation to \1 
Buyer!or Sagres to) perform such obligation on the part of Sagres and 
place a mechanic's lien on the Premises with respect to the costs and ' 
expenses thereof. Without limiting the generality of the foregoing, 
to th~ extent the ROD requires any work effectively consisting of 
Buyer \Development Work or Buyer Remedial Work (as distinguished from 
PDRC Remedial Work), Buyer and/or Sagres shall be responsible for 
bearirlg 100% of the cost thereof. To the extent, if any, that Seller 
shall I obligated to incur any such cost, said costs shall be paid 
by Bu r to Seller in advance, upon demand by Seller. 

respo 
any b 
date 

surfa 
maint 

Additional Obligations of Buyer. Seller shall not have 
ibility for Remedial Work required to be taken (i) at or under 
ldings or structures erected on the Premises on or after the 
reof, unless Buyer removes, at Buyer's expense, the building 
cture that would otherwise impede Remedial Work, provided that 

ures do not include roads, parking areas, or similar 
coverings, or (ii) in connection with the construction or 

of buildings or structures (e.g. excavation, handling, 

2 
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stor 
subs 
the 
here 

, treatment or disposal of contaminated soils) at the Premises 
nt to Closing, except for (A) PDRC Remedial Work required by 

D, but only for a period of three (3) years followin~ the date 
, and (B) Remedial Work arising out of a Reopener. 

Interference. Buyer shall not interfere with Seller's 
impl ntation of Remedial Work on the Real Property, including 
Selle·r's implementation of the Groundwater Treatment System. Without 
limitkng any other rights and remedies Seller may have, Buyer, its 
assighees and designees, shall reimburse Seller for any increase in 
cost kssociated with Seller's performance of Remedial Work caused by 
such interference. Seller shall make commercially reasonable efforts 
to avbid interference with the use of the Real Property by Buyer or 
its dksignees, successors and assigns in connection with Seller's 
imple~entation of Remedial Work on the Real Property, including 

seller;.s im:::::::::~ons::r::~ :::::d:::e:l:r:::::::e::s:::~rs and 
occupants of the Premises, shall own and occupy the same subject and 
subordinate to the ROD and the RD/RA Consent Order. 

I B. Miscellaneous. 

a. Amendments. This Declaration may not be modified or 
terminated orally or in any manner other than by an agreement in 
writirig signed by all the parties hereto or their respective 
succeJsors in interest, as the case may be. 

I b. Governing Law; Construction. This Declaration shall 
be go~erned by and construed in accordance with the laws of the State 
of New York, without giving effect to principles of conflicts of law. 

I c. Partial Invalidity. If any provision of this 
Decla~ation is held to be invalid or unenforceable as against any 
persorl or under certain circumstances, the remainder of this 
Decla~ation and the applicability of such provision to other persons 
or cirlcumstances shall not be affected thereby. Each provision of 
this Declaration shall be valid and enforceable to the fullest extent 
permi t1ted by law. 

d. Counterparts. This Declaration may be executed in 
any number of counterparts, each of which shall constitute an 
originkl, but all of which, taken together, shall constitute but one 
and thb same instrument. 

I e. Waiver. No failure or delay of either party in the 
exercise of any right given to such party hereunder or the waiver by 
any patty of any condition hereunder for its benefit (unless the time 

I 

specified herein for exercise of such right, or satisfaction of such 
condition, has expired) shall constitute a waiver of any other or 
furthet right nor shall any single or partial exercise of any right 
precl I other or further exercise thereof or any other right. The 

3 
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of any breach hereunder shall not be deemed to be a waiver of 
her or any subsequent breach hereof. 

f. Headings. The headings which have been used 
th hout this Declaration have been inserted for convenience of 
reference only and should not be construed in interpreting this 
Decla~ation. Words of any gender used in this Declaration shall 
include any other gender and words in the singular shall include the 

I 

plural, and vice versa, unless the context requires otherwise. The 
termsl "include" and "including" when used in this Declaration shall 
each be construed as if followed by the phrase "without being limited 
to" ok "without limitation". The words "herein," "hereof," 
"herehnder" and other similar compounds of the words "here" when used 

I 

in this Declaration shall refer to the entire Agreement and not to 
any p~rticular provision or section. As used in this Declaration, 
the t~rm "business day" shall be deemed to mean any day, other than a 
Saturday or Sunday, on which commercial banks in New York State are 
not r~quired or authorized to be closed for business. 

I g. Construction. This Declaration shall be given a fair 
and reasonable construction in accordance with the intentions of the 

. I h partl.es ereto. 

h. Binding Effect; Run With Land. This Declaration 
shall be binding upon, and shall inure to the benefit of, the parties 
and each of their respective successors and assigns. This 
Declatation shall run with and encumber the Premises until such time 
as ex~resslY provided for herein, and is intended to provide actual 
and cdnstructive notice to the world of the terms and conditions 

herei1· i. Agreement. Nothing herein is intended or shall be 
construed to modify or amend the terms of the Agreement. 

j. Recording/Priority. It is agreed that this 
Declaration is intended to be recorded against the Premises 
immediktely sequential to the recording of the deed from Seller to 
Buyer, without any intervening instruments, liens or other 
en ances. 
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IN WITNESS WHEREOF, Seller, Sagres and Buyer have caused 
this Dec 1 aration of Covenants and Restrictions to be executed and 
delive I as of the date written above. 

SELLER 

PHELPS DODGE REFINING CORPORATION 

SAGRES 

SAGRES 

By: 

BUYER 

SAG RES 6 LLC 

By: £'LtJ<6$:«o 
Ti tIe: . ' 

M~\-. ~~O~7 
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ACKNOWLEDGEMENTS 

OF NEW YORK 
ss. : 

OF NEW YORK 

On the 1.}{\-"-day of 5 v "'-'- in the year ~'-{ before me, the 
igned, a notary public in and for said state, personally 
ed ,,_ 'Ci ... S~ C_ ~ ,personally known to me or proved 
on the basis of satisfactory evidence to be the individual 
name is subscribed to the within instrument and acknowledged to 
t he/she/ executed the same in his/her capacity, and that by 
r signature on the instrument, the individual, or the person 
ehalf of which th individual acted, executed the instrument. 

TODD CULVER 
Notary Public, State 01 New York 

No. 01 CU61 05908 
QUalified in New York Co 

Commission EXpires February ~ ~fj( 

STATE OF NEW YORK 
ss.: 

COUNT! OF NEW YORK 

On the ~ h day of l2:/i in the year?c(P'f before me, the 
under~igned~ ~ notary pu~c in and for said state, personally 
appeated p .... ,'f,e Ce.lc:s.s.t? , personally known to me or proved 
to melon the basis of satisfactory evidence to be the individual 
whose name is subscribed to the within instrument and acknowledged to 
me that he/she/ executed the same in his/her capacity, and that by 
his/hJr signature on the instrument, the individual, or the person 
upon beha~~dual acted, executed the instrument. 

Notary Public 

MORDCHEFUCHS 
NOTARY PUBLIC. STATE OF NEW VORl< 

NO 01 FU6090431 
QUALIFIED IN KINGS COUNTY 

COMMISSION EXPIRES APRIL 14.2007 
.. ":- .... " ... 



OF NEW YORK 
ss. : 

OF NEW YORK 

On theOLG day of Ju.0t in the year '"J-<r?wy before me, the 
igned ~ notar~ public in and for said state, personally 

d P~il''fs ~c, t:i.~£'~ , personally known to me or proved 
on the b sis of satisfactory eVldence to be the indlvldual 
name is subscribed to the within instrument and acknowledged to 
t he/she/ executed the same in his/her capacity, and that by 
r signature on the instrument, the individual, or the person 
ehalf of which the individual acted, executed the instrument. 

~~. 
Notary Public 

MORDCHE FUCHS 
NOTARY PUBUC, STATE OF NEW VORl< 

NO 01 FU6090431 
aUALIFIED IN KINGS COUNTY 

COMMISSION EXPIRES APRIL 14.2007 
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EXHIBIT A 

Premises (Parcel 6) 

ALL ,hat certain plot, piece or parcel of land situate lying and 
bei I in the Borough and County of Queens City and State of New York 

d and described as follows; 

ING at the corner formed by the intersection of the westerly 
f 44th Street (60 feet wide) with the northerly side of 55 th Road 

THENCE South 76 degrees 43 minutes 08.5 seconds West, along 
rtherly side of 55 th Road, 300.06 feet to a point; 

THENCE North 13 degrees 16 minutes 51.5 seconds West, 30.00 
inti 

THENCE North 76 degrees 43 minutes 08.5 seconds East, 300.06 
the westerly side of 44th Street; 

THENCE South 13 degrees 16 minutes 51.5 seconds East, along 
the I sterly side of 44th Street, 30.00 feet to the corner formed by 
the i l tersection of the westerly side of 44th Street with the 
north rly side of 55 th Road, the point or place of BEGINNING. 
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EXHIBIT B 

Definitions 

1. "Affiliates" shall mean, as to any Person, any other 
Person that, directly or indirectly, is in control of, is 
controlled by, or is under common control with, such 
Person and/or, without limiting the generality of the 
foregoing, (i) is a director or officer of such Person, 
(ii) owns any direct or indirect beneficial interest in 
such Person, or (iii) is an Affiliate of such Person. As 
referenced herein, the term "Person" shall mean any 
individual, corporation, partnership, joint venture, 
limi ted liability company, 'estate, trust, unincorporated 
association, and any fiduciary acting in such capacity on 
behalf of any of the foregoing. 

2. "Assumed Obligations" shall mean Buyer Remedial Work and 
Buyer Development Work and Buyers' and/or Sagres' other 
obligations set forth in this Declaration and shall 
further mean (i) any and all Losses attributable to the 
Premises to the extent they arise from or are attributable 
to events or circumstances that occur on or after the date 
hereof, (ii) Buyer's or Sagres' obligation to conduct its 
portion of the Remedial Work in accordance with 
Environmental Laws, (iii) any and all Losses arising from 
tort claims made or brought with respect to the Premises, 
or the use or operation thereof, to the extent they arise 
from or are attributable to events or circumstances that 
occur on or after the date hereof including, without 
limitation, third party claims for bodily injury, property 
damage, business interruption, or natural resource damages 
arising from Hazardous Substances, and (iv) any and all 
Losses to the extent they arise from the acts or omissions 
of Sagres or Buyer or any subsequent occupants, or the 
breach by Buyer or Sagres of any of their respective 
obligations under this Declaration that occur prior to, on 
or after the date hereof; provided however, that Assumed 
Obligations does not include any of the Retained 
Obligations. 

3. "Barrier Wall" shall mean the "barrier wall" as defined 
and more specifically described in the ROD. 

4. "Buyer Development Work" shall mean any physical work by 
Buyer on, in or under the Premises other than elements 
thereof which constitute Buyer Remedial Work. 

5. "Buyer Parties" shall mean Buyer and its employees, 
agents, principals, members, representatives, and their 
respective successors and assigns and Affiliates. 

8 
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6. "Buyer Remedial Work" shall mean that portion of the 
Remedial Work that Sagres (and/or Buyer, as Sagres' 
successor-in-interest) is, pursuant to and accordance with 
the terms of Section 8.3 Provisions, responsible for 
performing, and shall include, if and to the extent not 
otherwise provided for in such provisions, the design and 
implementation of the Site-Specific Caps, stormwater 
controls necessary during performance of Sagres Remedial 
Work and/or Buyer Development Work, the grading and/or 
stormwater management plan(s), the stormwater management 
system, the institutional controls, and any Buyer 
Development Work which constitutes Remedial Work. 

7. "Communications" shall mean any verbal, oral, written 
and/or electronic communications, and other means of 
information exchange, including, without limitation, 
letters and other written correspondence, emails and 
telephone calls, which are to, by, between, directed to, 
received from, or made available to, any Restricted Party. 

8. "DEC" shall mean the New York State Department of 
Environmental Conservation. 

9. "Environment" shall mean the ambient air, surface water, 
groundwater, soil, sediment and land. 

10. "Environmental Conditions" shall mean the Release, 
past Release, or threatened Release of a Hazardous 
Substance into the Environment. 

11. "Environmental Laws" shall mean any and all Laws 
existing as of the Closing Date relating to Environmental 
Conditions, the Release, past Release or threatened 
Release of Hazardous Substances into the Environment, the 
protection of public health and the Environment, or the 
use, manufacture, processing, distribution, treatment, 
storage, generation, disposal, transport or handling of 
Hazardous Substances, including without limitation, the 
Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-
1387; the Resource Conservation and Recovery Act, 42 
U.S.C. §§ 6901-6992k; the Clean Air Act, 42 U.S.C. §§ 
7401-7671q; the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, 42 U.S.C. §§ 
9601-9675; the Toxic Substances Control Act, 15 U.S.C. §§ 
2601-2692; the New York Navigation Law, Article 12, and 
the New York Environmental Conservation Law, Article 13, 
Title 27; each of their federal, state and local 
counterparts, as applicable, and any and all rules and 
regulations promulgated thereunder for all the foregoing. 

12. "Feasibility Study" shall mean the document entitled 
"Feasibility Study Report Operable Unit Nos. lA, 2, 3, 4 

SSL-DOCSl 1467771v4 
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and 5", for the Laurel Hill Site, Maspeth, New York, 
prepared by Seller's consultants, dated May, 2002. 

13. "Groundwater Treatment System" shall mean the 
groundwater extraction, collection and treatment system as 
described in the Feasibility Study. 

14. "Hazardous Substances" shall mean any materials, 
substances, wastes, pollutants or contaminants that are 
regulated under, defined, or listed in any Environmental 
Law, as of the date of December 6, 2001, including, but 
not limited to, petroleum (including constituents or 
degradation products), radioactive materials and 
substances, asbestos, polychlorinated biphenyls and 
polyurethane foam insulation. 

15. "Institutional Controls" shall mean any limitation or 
condition on the use of the Premises required pursuant to 
the ROD or the RD/RA Consent Order, including, but not 
limited to, that certain Declaration of Covenants and 
Restrictions, made by Seller and Sagres, dated ~~ ~~ 
2004, and recorded against the Premises. I 

16. "Laws" shall mean all federal, state, or local laws, 
·statutes, ordinances, common law, rules, regulations, and 
codes, judicial and administrative orders existing as of 
the date hereof. 

17. "Losses" shall mean any and all fines, penalties, 
damages (including, without limitation, damages on account 
of personal injury or death, property damage or damage to 
natural resources), reasonable fees, costs and expenses 
(including, without limitation, sampling, monitoring or 
remedial costs, reasonable attorneys', consultants' and 
engineering fees and disbursements, cost or defense and 
interest) including losses of third parties and the cost 
incurred by a Buyer or Seller in enforcing its rights 
hereunder. Notwithstanding the foregoing, "Losses" shall 
not mean (i) internal management, administrative or 
overhead costs of Seller or Buyer; or (ii) consequential 
or special damages of Seller or Buyer, including damages 
arising from loss of use, or loss of profit or income of 
Seller or Buyer. 

18. Intentionally omitted 

19. "PDRC Remedial Work" shall mean all Remedial Work 
other than (i) Sagres Remedial Work, and (ii) if and to 
the extent comprising Remedial Work, Buyer Development 
Work. 

10 



20. "RD/RA Consent Order" shall mean that certain Order 
on Consent, effective May 13, 2004, entered into by and 
among Seller, Sagres and DEC with respect to the Real 
Property. 

21. "Release" shall mean any discharge, burial, spillage, 
leaking, pumping, pouring, emitting, emptying; escaping, 
injection, migration, leaching, dumping or disposing of a 
Hazardous Substance into the Environment. 

22. "Remainder Closing" shall mean the closing on the 
sale of the last parcel comprising the Real Property. 

23. "Remedial Certification" shall mean the written 
confirmation by DEC, by letter to Seller dated April 23, 
2004, a copy of which is annexed hereto as Exhibit C. 

24. "Remedial Work" shall mean any activities or work 
performed in order to respond to, investigate, evaluate, 
treat, remove, remediate, monitor, correct, abate or in 
any way address any actual or potential Environmental 
Conditions and includes, without limitation, response, 
removal, remedial and/or corrective actions under any 
Environmental Law and Sediment Remedial Work. 

25. "Reopener" shall mean any requirement by DEC or any 
other Restricted Party following Remedial Certification 
with respect to the Premises, that Hazardous Substances 
which existed on such Parcel or Operable Unit as of the 
Closing thereon be removed from such Parcel or Operable 
Unit notwithstanding the prior issuance of a Remedial 
Certification with respect to such Parcel or Operable 
Unit. 

26. "Restricted Party" shall mean, subject to the second 
(2nd) sentence of this definition, any federal, state or 
local governmental agency, organization or regulatory 
body, which has jurisdiction over, or approval rights 
and/or enforcement power with respect to, Remedial Work 
(including, without limitation, DEC, the Department of 
Health, the United States Environmental Protection Agency 
and the United States Army Corps of Engineers), and any 
other governmental agency, organization, or regulatory 
body that may be granted jurisdiction over, or approval 
rights and/or enforcement power with respect to, the 
Remedial Work from time to time, and shall include any 
individual employees, agents, officials or other persons 
employed by or acting under the jurisdiction of any of the 
foregoing. Buyer and Seller agree that for purposes of 
defining Restricted Parties, the only governmental 
agencies, organizations and regulatory bodies having 
jurisdiction over the Remedial Work shall be New York 
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State and federal agencies, organizations and regulatory 
bodies (i.e. not local agencies), unless and to the extent 
that, after the date hereof, applicable laws, rules and/or 
regulations (including applicable interpretations and/or 
applications thereof) change such that any local agencies, 
organizations and/or regulatory bodies become vested with 
jurisdiction, in which case such local agencies, 
organizations and/or regulatory bodies shall be deemed to 
be included within the definition of Restricted Parties. 

27. "Retained Obligations" shall mean all of PDRC 
Remedial Work, and shall further mean: (i) any and all 
Losses attributable to the Premises to the extent they 
arise from or are attributable to events or circumstances 
that occur prior to the date hereof, (ii) Seller's 
obligation to conduct its portion of the Remedial Work in 
accordance with Environmental Laws, (iii) any and all 
Losses arising from tort claims made or brought with 
respect to the Premises, or the use or operation thereof, 
to the extent they arise from or are attributable to 
events or circumstances that occur prior to the date 
hereof including, without limitation, third party claims 
for bodily injury, property damage, or natural resource 
damages, and (iv) any and all Losses to the extent they 
arise from the acts or omissions of Seller, or the breach 
by Seller of any of its obligations under this 
Declaration; provided however, that Retained Obligations 
does not include any of the Assumed Obligations. 
Notwithstanding the foregoing, Buyer and Sagres 
acknowledge and agree that (w) Seller's performance of 
PDRC Remedial Work may necessarily impact upon certain 
physical structures, installations and other conditions 
existing on the Premises as of the date hereof ("Existing 
Conditions"), (y) that Seller shall have no obligation, 
express or implied (including, without limitation, 
pursuant to Seller's Retained Obligations) to preserve, 
maintain, repair or replace any Existing Conditions in 
connection with or relating to Seller's performance of 
PDRC Remedial Work, (iii) that, notwithstanding any 
Retained Obligations to the contrary, Seller shall have no 
liability to Sagres or Buyer (or their respective 
successors or assigns), express or implied, for any claim 
of damage, loss, diminution in value or otherwise in 
connection with or arising out of any loss, damage, 
removal, replacement or modification of any Existing 
Conditions, unless and to the extent the same is the 
direct result of Seller's gross negligence or willful 
misconduct in performing PDRC Remedial Work. 

28. "ROD" shall mean the Record of Decision for the 
Phelps Dodge (Laurel Hill) Site, Maspeth, Queens County, 
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Site Number 2-41-002, issued by DEC and dated January, 
22003. 

29. "Sagres Communication Restrictions" shall mean (i) 
that, subject to the Sagres Communication Rights, Seller 
shall have sole and absolute control, to the exclusion of 
Buyer Parties, of all Communications regarding Remedial 
Work. Without limiting the generality of the foregoing, 
but subject to the terms hereof, Buyer Parties shall not, 
without the prior express written consent of Seller in 
each instance, which consent may be granted or withheld in 
Seller's sole and absolute discretion, engage in, cause, 
or otherwise effect any Communications, directly, or 
indirectly through other entities, intermediaries or 
persons in which any Buyer Parties presently have, have 
had, or may hereafter have, an ownership interest in, 
regarding Remedial Work; and (ii) if and to the extent 
that any Buyer Remedial Work and/or Buyer Development Work 
reasonably could, directly or indirectly, impact upon 
Seller's design or implementation of PDRC Remedial Work 
(or approval thereof by a Restricted Party), neither Buyer 
nor any Buyer Party may engage in, cause, or otherwise 
effect any Communication, directly or indirectly, as to 
the same, without Seller's consultation and participation. 

30. "Sagres Communication Rights" shall mean that, 
notwithstanding Sagres Communication Restrictions, but 
expressly subject to the remaining terms of this 
Declaration, Seller consents to Buyer's Communications 
with Restricted Parties from and after the date hereof 
regarding Buyer Development Work and/or Buyer Remedial 
Work. If and to the extent that any Buyer Remedial Work 
and/or Buyer Development Work reasonably could, directly 
or indirectly, impact upon Seller's design or 
implementation of PDRC Remedial Work (or approval thereof 
by a Restricted Party), neither Buyer nor any Buyer Party 
may engage in, cause, or otherwise effect any 
Communication, directly or indirectly, as to the same, 
without Seller's consultation and participation. Further, 
Buyer agrees that Buyer shall (i) keep Seller reasonably 
apprized of the status of Buyer Remedial Work and Buyer 
Development Work, (ii) copy or blind copy (at Buyer's 
option) Seller on all written correspondence (including 
emails) from Buyer to (and promptly forward to Seller a 
copy of any such items received from) any Restricted 
Party, and (iii) except for unscheduled site visits or 
exigent meetings, give Seller reasonable advance 
notification (including an expected meeting agenda) of, 
and permit Seller to have one or two representatives 
attend and participate in, meetings between Buyer and any 
Restricted Party regarding Buyer Remedial Work and/or 
Buyer Development Work, provided that Buyer shall have no 
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obligation to modify its proposed scheduling with any 
Restricted Party to accommodate Seller's representatives. 
Buyer shall be under no obligation to include any Seller 
Party on any telephone conversations between Buyer and any 
other party, including any Restricted Party. It is agreed 
that in the event Seller is unable, or elects not, to 
attend any such meetings, Buyer will arrange, at Seller's 
request, for teleconference participation by Seller at 
such meetings. For purposes of this definition of Sagres 
Communication Rights, "reasonable advance notification" 
shall be deemed to be not less than seven (7) business 
days prior written notification. 

31. "Sagres Parties" shall mean Sagres and its employees, 
agents, principals, members, representatives, and their 
respective successors and assigns and Affiliates. 

32. "Section 8.3 Provisions" shall mean (A) that Buyer 
shall comply with and implement, at its sole cost and 
expense, all Remedial Work Requirements of the ROD and the 
RD/RA Consent Order, as follows: (i) the construction and 
long term maintenance, care, and repair, and all 
associated costs, of a Site Specific Cap for the Premises; 
(ii) compliance with Institutional Controls and associated 
costs; (iii) all requirements of the RD/RA Consent Order 
assumed by Sagres, (iv) Remedial Work after the date 
hereof if required by a Restricted Party and if the 
Remedial Work arises or results from (x) acts or omissions 
of Buyer, including Buyer's performance of the Remedial 
Work, (y) changes in Laws or standards which govern levels 
of the known contaminants approved and accepted for 
encapsulation by DEC pursuant to the ROD and RD/RA Consent 
Order, or (z) Environmental Conditions created by Buyer; 
(v) payments of any claims by the State of New York, DEC, 
or any agency for the reimbursement of costs or expenses 
incurred by such entities in connection with the 
obligations assumed by Buyer or Sagres under the Section 
8.3 Provisions; and (B) that Buyer has assumed all 
responsibility for: (i) any development of the Premises; 
(ii) costs associated with the excavation, handling, 
treatment, removal and disposal in accordance with 
Environmental Laws, or all soils and materials removed by 
Buyer in investigating and developing the Premises for its 
use, except for such soils and materials which were 
required to be removed by Seller as part of PDRC Remedial 
Work; (iii) Remedial Work required to be taken (x) at or 
under any buildings or structures actually erected at the 
Premises on or after the date hereof, unless Buyer removes 
the buildings or structures that would otherwise impede 
Remedial Work, provided that structures do not include 
roads, parking areas, or similar surface coverings, or 
(y)otherwise required in connection with the construction 
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or maintenance of buildings or structures (e.g. 
excavation, handling, storage, treatment or disposal of 
contaminated soils) at the Premises on or after the date 
hereof, except for such soils and materials which were 
required to be removed by Seller as part of PORC Remedial 
Work. 

33. "Site-Specific Cap" shall mean the "site specific 
cap" as described in the ROD. 
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... _ ....... ii ... " Restoration Bureau 
New York .12233-5500 

• FAX: (518) 402-9019 
.us 

Michael BI Wood, Esq. 
Senior Coksel 

Ie' Phelps Dodge orporatlon 
One Northl Central Avenue 

I 

April 23, 2004 

Phoenix, AZ 85004 

Rel Phelps-Dodge property, Maspeth, NY. 
Inactive Hazardous Waste Site # 241002 

.... 
~ 
Erin M. Crotty 
Commissioner 

Dear Mr. Wood, 

JiS letter will confinn that the Soil Removal Remedial Action has been completed at the 
above-ref~renced Phelps Dodge Site for OUlAa, OUlAb, OUlAd, OUlAe, OU2, OU4, OU4a and 
OUS, in adcordance with the January 2003 Record of Decision and the " Remedial Design Remedial 
Action W6rk Plan - Hot Spot Removal" dated May 2003. The remaining items required to complete 
the remed1y selected by the ROD are: design and implementation of the groundwater extraction, 
containment and treatment system; design and implementation of a site specific cap; institutional 
controls ahd a long term cap inspection Imaintenance program and groundwater monitoring program. 

p1ase feel free to contact me if you have any questions. 

Sincerely, 

·-·A .. -t:j----IZ.-.-. -C)- --rl----- ----­
+t~ I7du~lfb--
Anthon B. Quartararo 
Bureau Chief 
Superfund and Brownfield Restoration Bureau . I 

cc: D. Walsh (e-mail) 
s.l Singh (e-mail) 
J.IHamula, Esq. (e-mail) 
M. Bogin, Esq. (e-mail) 

! 
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