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Letter of Transmittal

To: David J. Chiusano

Remedial Bureau E, Section A
Div. Environmental Remediation

NYSDEC

625 Broadway, 12th Floor,

Albany, NY 12233-7013

Attention:

Date:  April 3, 2007

Re: Addendum #2
SYSOPS 13G & 13E

We are sending you: X Enclosed [J Under separate cover via [ Mail [0 Messenger, the following items:
[0 shop drawings X prints [ data sheets X _Documents
[0 specifications [0 sketches [ brochures O
COPIES PREPARED BY REFERENCE NO. DESCRIPTION
1 Malcolm Pirnie, Inc. SYSOPS 13G & 13E | Addendum to Contract Document #2

THESE ARE TRANSMITTED AS CHECKED BELOW:

[ As requested

X For your use

[ For review & comment
[ For your information

Remarks:

[J Approved [0 Resubmit copies for approval
[1 Approved as corrected [0 Submit___ copies for distribution
[0 Revise and resubmit [ Return corrected prints
0 Not approved O
Very truly yours, cc: J. Dydland
File

S

Seth J. Schneider, P.E.
Sr. Project Engineer

C:\Documents and Settings\page\Desktop\John Murphy\LOT Bidder's Name - Contr. 13G and 13E (Add. #1).doc
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CITY OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL PROTECTION
BUREAU OF WATER AND SEWER OPERATIONS

TO ALL BIDDERS FURNISHING ALL LABOR AND MATERIALS NECESSARY
AND REQUIRED FOR:

Station 24 Groundwater Remediation Project
Contract SYSOPS-13G - Structures and Equipment
Contract SYSOPS-13E - Electrical

This Addendum No. 2 is issued for the purpose of amending the requirements of the
Contract Documents and is hereby made a part of said Contract Documents to the same
extent as though it were originally included therein.

The pages of this Addendum are numbered sequentially. All bidders should check this

book carefully to verify that all pages are included. Should any pages be missing, notify
the Department of Environmental Protection in writing as soon as possible.

ADDENDUM TABLE OF CONTENTS

Item Page
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SPECIFICATIONS ......coveteeeeeeeeeeeeeesesssessssesessessesas s sesssssassesessassssessssssssssesasssssessssnees 3-4
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ATTACHMENT L.t Following Page 6
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This signature page must be signed, dated, and detached from the book and submitted by
the bidder with his/her bid as an acknowledgement of receipt of, having read, and
inclusion of same in his/her bid.

Emily Lloyd
Commissioner

Station 24 Groundwater

NAME OF BIDDER Remediation Project
By

Date Addendum to Contract Documents No. 2
ADDENDUM NO. 2 Page ii of ii
SYSOPS-13G & 13E March 2007
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CITY OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL PROTECTION
BUREAU OF WATER AND SEWER OPERATIONS

Station 24 Groundwater Remediation Project
Contract SYSOPS-13G Structures & Equipment
Contract SYSOPS-13E - Electrical

This Addendum No. 2 is issued for the purpose of amending the requirements of the Contract
Documents and is hereby made a part of said Contract Documents to the same extent as though it
were originally included therein.

BID POSTPONEMENT

The bid opening for Contracts SYSOPS-13G & 13E has been postponed. Sealed bids for this
Contract will now be received by the New York City Department of Environmental Protection
(DEP) Contract Management Division, 59-17 Junction Boulevard, 17t Floor, Elmhurst, New
York 11373, telephone (718) 595-3265 until Wednesday, April 18, 2007, 11:30 A.M. E.D.T. at
which time and place, bids will be publicly opened and read.

ADDENDUM NO. 2 Page 1 of 6
SYSOPS-13G & 13E March 2007
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INVITATION FOR BID

1. Page 121, Article 3. Revise the First sentence of the Article to the following:

“The contractor and its subcontractor(s) must secure and deliver to the
Municipality, the New York State Department of Environmental Conservation,
and Malcolm Pirnie Inc, free of charge, a policy of insurance issued by an
insurance company authorized to do business in New York State, naming the
Municipality as insured and the NYSDEC and Malcolm Pirnie, Inc. as
additionally insured. The contractor must also provide a certificate of insurance
indicating the same.”

2. Page 121, Article 7. Delete all occurrences of the words “loan recipient” and replace with
the words “State Assistance Recipient”.

3. Pagel2l, Article 7. In the first sentence, add the following after the words Appendix A:
“Appendix B, and Rider to Appendix B”.

4. Page 121, Article 7. In the second sentence add the following after the words Appendix
A: “Appendix B, and Rider to Appendix B”

5. Pages 122-124. Delete these pages in their entirety and replace with Attachment 1 (pages
122-124H).

6. Page 125. Delete all occurrences of the words “Environmental Facilities Corporation”
and replace with “Department of Environmental Conservation”.

7. Page 125, Paragraph 1. Add the following sentence to the end of paragraph 1.

“The contractor is required to make good faith efforts to employ or contractually
require any Subcontractor with whom it contracts to make good faith efforts to
employ minority group members for at least 10% and woman for at least 10% of,
the workforce hours required to perform the work under this contract.”

8. Page 125, Paragraph 2. Add the following to the end of paragraph 2:
“The contractor’s MBE/WBE Ultilization plan shall also be sent to:

Mr. Vicente Alfonso

New York State Department of Environmental Conservation
Division of Management and Budget Services

Minority and Woman’s Business Programs Unit

625 Broadway, 10" Floor

Albany, New York 12233-5027”

9. Page 127. Delete all occurrences of the words “Environmental Facilities Corporation”
and replace with “Department of Environmental Conservation”.

ADDENDUM NO. 2 Page 2 of 6
SYSOPS-13G & 13E March 2007
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SPECIFICATIONS

»

Page 119, Schedule A, revised in Addendum No. 1. In the Requirements column for the
item Subcontracting, Delete “40%” and replace with “60%”.

2. Page 120-122, Schedule A. After every occurrence of the words “1. City of New York,
including its officials and employees.” insert the following:

2. New York State Department of Environmental Conservation.
3. Malcolm Pirnie, Inc.

3. Page 125, Schedule A, revised in Addendum No.1. In the Requirements column for the item
Subcontracting, Delete “40%” and replace with “60%”.

4. Page 126-128, Schedule A. After “1. City of New York, including its officials and
employees.” insert the following:

2. New York State Department of Environmental Conservation.
3. Malcolm Pirnie, Inc.

5. Page 183, Section 01120, Article, 1.05, paragraph B.2. Delete this paragraph, added by
Addendum No. 1, in its entirety, and replace with the following:

1. Furnish and install conduit and wire for heat tracing systems at station 22,
24, and 52 as per specification 15771G

6. Page 187, Section 01270, Article 1.04, paragraph B.1. Delete the words “at the Station 24
site” and replace with “not shown on the contract drawings”.

7. Page 199, Section 01270, Article 1.05, paragraph D.1.a.2. Delete the words “PVC coated”.

8. Page 471, Section 02910G, Article 1.01, paragraph A.1. Insert the words “as shown on the
contract drawings” after the word “materials”.

9. Page 471, Section 02910G, Article 1.01, paragraph A.2. Insert the words “as shown on the
contract drawings” after the word “lawns”.

10. Page 701, Section 13530G, Article 1.01, paragraph A. Add the following at the end of
paragraph A. “The GAC system shall be capable of meeting the inorganic discharge criteria
outlined in the SPDES Permit Equivalents (i.e. PB, Zn, Cd, B).”

ADDENDUM NO. 2 Page 3 of 6
SYSOPS-13G & 13E March 2007
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11. Page 705, Section 13530G, Article 1.06, paragraph B.1. Insert the following after the first
sentence. “The GAC system shall be capable of meeting the inorganic discharge criteria
outlined in the SPDES Permit Equivalents (i.e. PB, Zn, Cd, B).”

12. Page 718, Section 13530G, Article 2.07, paragraph A. Add the following after the first
sentence. ‘“Refer to section 1.04 PAYMENT for payment provisions regarding this section.”

13. Page 719, Section 13530G, Article 2.07, paragraph C. Add the following after the third
sentence. “No testing is required for the GAC obtained from the DEP locations.”

14. Page 720, Section 13530G, Article 2.07, paragraph D.2. Delete the following sentence in its
entirety. “The carbon shall comply with the requirements of AWWA B604-90 and NSF
Standard 61.”

DRAWINGS
CONTRACT SYSOPS-13G - STRUCTURES & EQUIPMENT
1. Drawing G-01, Note 14. Delete the note in its entirety and replace with:

14. THE SYSOPS-13G CONTRACTOR SHALL BE RESPONSIBLE HEAT
TRACING WORK AS DESCRIBED IN SPECIFICATION 15771G AS WELL AS
EXCAVATION FOR HEAT TRACING SYSTEMS TO BE INSTALLED AT
STATIONS 22, 24 AND 52. THE SYSOPS-13E CONTRACTOR SHALL
PERFORM ALL HEAT TRACE WIRING AND CONDUIT AT STATIONS 22, 24
AND 52 AS PER SPECIFICATION 15771G-2.01.A.4. THE RESPECTIVE
CONTRACTORS SHALL COORDINATE THIS WORK.

2. Drawing C-02, Revise the note “6”PVC CARRIER PIPE W/6-1/2” SAMPLE LINES” to
“6” PVC CARRIER PIPE — SEE NOTE 1 ON SHEET M-02".

3. Drawing S-03, Note 1. Insert the words “IN THE TRUCK CONTAINMENT AREA” after
the word “REBAR”.

ADDENDUM NO. 2 Page 4 of 6
SYSOPS-13G & 13E March 2007
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CONTRACT SYSOPS-13E - ELECTRICAL

-

1. Drawing E-01, Note 3. Delete this note in its entirety and replace with:

14. THE SYSOPS-13E CONTRACTOR SHALL PERFORM ALL HEAT TRACE
WIRING AND CONDUIT AT STATIONS 22, 24 AND 52 AS PER
SPECIFICATION 15771G-2.01.A.4. THE SYSOPS-13G CONTRACTOR SHALL
BE RESPONSIBLE HEAT TRACING WORK AS DESCRIBED IN
SPECIFICATION 15771G AS WELL AS EXCAVATION FOR HEAT TRACING
SYSTEMS TO BE INSTALLED AT STATIONS 22, 24 AND 52. THE
RESPECTIVE CONTRACTORS SHALL COORDINATE THIS WORK

2. Drawing E-03, GARAGE #2 CHEMICAL STORAGE AREA PARTIAL PLAN. Add the
words “BY 13G CONTRACTOR? after the note “HEAT TRACE PANEL”.

ADDENDUM NO. 2 Page 5 of 6
SYSOPS-13G & 13E March 2007
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N CLAUSES FO CONTRACTS

The parties to the attached contract, license, lease, amendment or
other agreement of any kind (hereinafter, "the contract” or "this
contract”) agree to be bound by the following clauses which are hereby
made a part of the contract (the word "Contractor” herein refers to any
party other than the State, whether a contractor, licenser, licensee, lessor,
lessee or any other party):

1. EXECUTORY CLAUSE. In accordance with Section 41 of the

State Finance Law, the State shall have no liability under this contract to
the Contractor or to anyone else beyond funds appropriated and
available for this contract.

2. NON-ASSIGNMENT CLAUSE. In d with Section 138 of
the State Finance Law, this contract may not be assigned by the
Contractor or its right, title or interest therein assigned, transferred,
conveyed, sublet or otherwise disposed of without the previous consent,
in writing, of the State and any atrempts to assign the contract without
the State's written consent are null and void. The Contractor may,
however, assign its right to receive payment without the State's prior
written consent unless this contract concemns Certificates of Participation
pursuant to Article 5-A of the State Finance Law.

3. COMPTROLLER'S APPROVAL. In accordance with Section 112

of the State Finance Law (or, if this contract is with the State University
or City University of New York, Section 355 or Section 6218 of the
Education Law), if this contract exceeds $50,000 (or the minimum
thresholds agreed to by the Office of the State Comptroller for certain
S.UN.Y. and CUN.Y, contracts), or if this is an amendment for any
amount 10 a contract which, as so amended, exceeds said statutory
amount, or if, by this contract, the State agrees to give something other
than money when the value or reasonably estimated value of such

performance of work under this contract. Contractor is subject to fines
of $50.00 per person per dny lor any wolmon of Section 220-e or
Section 239 as well as p ion of this and
forfeiture of all moneys due hercunder for a second or subsequent

violation.

6. WAGE AND HQURS PROVISIONS. If this is a public work

contract covered by Article 8 of the Labor Law or a building service
contract covered by Article 9 thereof, neither Contractor's employees
nor the employees of its sub may be required ar permitted to
work more than the number of hours or days stated in said statutes,
except as otherwise provided in the Labor Law and as set forth in
prevailing wage and supplement schedules issued by the State Labor
Department. Furth C and its sub ciors must pay at
leut the prevnlmg wage rate nnd pay or provide the prevailing
rates for overtime pay, as
determined by the State Labor Deparlrnent in accordance with the Labor
Law.

7. NON-COLLUSIVE BIDDING CERTIFICATION. In accordance
with Section 139-d of the State Finance Law, if this contract was
awarded based upon the submission of bids, C affirms, under
penalty of perjury, that its bid was arrived at independently and without
collusion aimed at restricting competition. Contractor further affirms
that, at the time Contractor submitted its bid, an authorized and

ponsible person d and detivered to the State a non-collusive
bidding certification on C: r's behalf.

INTERNATIONAL YCOTT PROHIBITION. In accordance
with Section 220-f of the Labor Law and Section 139-h of the State
Finance Law, if this contract exceeds $5,000, the Contractor agrees, as a
material condition of the contract, that neither the Contractor nor any
substantnally owned or affiliated person, firm, parm:rshxp or corpomlon

consideration exceeds $10,000, it shall not be valid, effective or bindi
upon the State until it has been approved by thé State Comptroller and
filed in his office. Comptroller's approval of contracts let by the Office
of General Services is required when such contracts exceed $85,000
(State Finance Law Section 163.6.a).

ORKERS' COM . In accordance with
Semon 142 of the State Fmance law ﬂus contract shall be void and of
no force and effect unless the Ci shall provide and mai

has participated, is icipating, or shall p P

boycott in v:olanon of the federal E.xpon Admxmsu-mon Act of 1979
(50 USC App. Sections 2401 et seq.) or regulations thereunder. If such
Contractor, or any of the aforesaid affiliates of Contractor, is convicted
or is otherwise found 1o have violated said laws or regulations upon the
final determination of the United States Commerce Depariment or any
other nppmpmte agency of the United States subsequent to the
ion, such contract, amendment or modification thereto

coverage during the life of this contract for vhe benefit of such
employees as are required to be covered by the provisions of the
Workers' Compensation Law.

5. NON-DISCRIMINATION REQUIREMENTS. To the extent
required by Article 15 of the Executive Law (also known as the Human
R|ghts an) und all other State and Federal statutory and constitutional
n p i the C will not discriminate
against any cmployee or appllcant for employmeat because of race,
creed, color, sex, national origin, sexual orientation, age, disability,
genetic predisposition or carrier status, or marital status. Furthermore,
in accordance with Section 220-¢ of the Labor Law, tf this is a contract
for the constructioa, alteration or repair of any public building or public
work or for the manufacture, sale or distribution of materials, equipment
or supplies, and to the extent that this contract shall be performed within
the State of New York, Contractor agrecs that neither it nor its
subcontractors shall, by reason of race, creed, color, disability, sex, or
national origin: (a) discriminate in hiring against any New York State
citizen who is qualified and available 10 perform the work; or (b)
discriminate against or intimidate any employee hired for the
performance of work under this contract. If this is a building service
contract as defined in Section 230 of the Labor Law, then, in d

shall be renden:d forfeit and void. The Contractor shall so notify the
State Comptroller within five (3) business days of such conviction,
determination or disposition of appeal (2NYCRR 105.4).

9. SET-QFF RIGHTS. The State shall have all of its common law,
equitable and statutory rights of set-off. These rights shall include, but
not be limited to, the State's option to withhold for the purposes of set-
off any moneys duc to the C under this up to any
amounts due and owing (o the State with regard to this contract, any
ather contract with any State d:panmenl or agency, including any
contract for a term oommencmg prior to the term of this contract, plus
any amounts due and owing to the Sme for nny other resson including,
without limitation, tax deli fee d or Y
penalties relative thereto, The State shall exercise its set-ofl rights in
accordance with normal State practices including, in cases of set-off
pursuant (o an audit, the finalization of such audit by the State agency,
its representatives, of the State Comptroller.

10. RECORDS. The C shall establish und maintai k

and accurate books, ds, d and other evidence
directly pertinent 1o performance under this contract (hereinafter,
collectively, "the Records”). The Records must be kept for the balance

with Section 239 thereof, Contractor agrees that neither it nor its
subcontractors shall by reason of race, creed, color, nations! origin, age,
sex or disability: (a) discriminate in hiring against any New York State
citizen who is qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired for the

Page |

of the calendar year in which they were made and for six (6) additional
years thereafler. The State Comptroller, the Attormey General and any
other person or entity authorized 1o conduct an examination, as well as
the agency or agencies involved in this contracy, shall have access to the
Records during normal business hours at an office of the Contractor

June, 2006
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wuhm lh: State of New York or, if no such office is available, at a

agrecable and bie venue within the State, for the term
specified above for the purposes of inspection, auditing and copying.
The State shall take reasonable steps to pmt:ci from public disclosure
any of the Records which are from disc} under Section 87
of the Public Officers Law (the "Smule') provided that (i) the
Contractor shal) timely inform an appropriate State official, in writing,

that said records should not be disclosed; and (ii) said ds shall be
sufficiently identified; and (jii) designation of said ds as

under the Statute is reasonable. Nothing contained herein shnll
diminish, or in any way adversely affect, the State’s right to discovery in
any pending or future litigation.

11.  IDENTIFYIN INFORMATION ND  PRIVACY
NOTIFICATION. (a) FEDERAL EMPLOYER IDENTIFICATION
NUMBER andior FEDERAL SOCIAL SECURITY NUMBER. All
invoices or New York State standard vouchers submitted for payment
for the sale of goods or services or the lease of real or personal property
to a New York State agency must include the payec’s identification

ANTREEA

employment, job ig | i ’ dings, demotion,

fer, layoff, or terminati and rates of pay or other forms of
compensation;

(b) at the request of the i g agency, the C shall request

each employment agency, labor umon. or authorized representative of

workers with which it has a collective bargaining or other ag or

ding, to furnish a written statement ‘hat such employmcnt

agency, labor union or rep ive will not discrimii on the basis

of race, creed, color, national origin, sex, age, disability or marital status
and that such union or representative will affirmatively cooperate in the
implementation of the contractor’s obligations herein; and

(c) the Contractor shall state, in all solicitations or adverti for
employees, that, in the performance of the State contract, all qualified
applicants will be afforded equal employment opportunities without
discrimination because of race, creed, color, national origin, sex, age,
disability or marital status.

C will include the provisions of “a", "b", and "¢" above, in

number, i.e., the seller's or lessor's identification ber. The ber is
cither the payee’s Federal employer identification number or Federal
social security number, or bo(h such numbers when the payee has both
such numbers. Failure to include this or bers may delay
payment. Where the payee docs not have such number or numbers, the
payee, on its invoice or New York State standard voucher, must give the
reason of reasons why the payee does not have such number or numbers.

(b) PRIVACY NOTIFICATION. (1) The authority 0 request the
above personal information from a seller of goods or seevices or a lessor

every subcontract over $25,000.00 for the construction, demeolition,
replacement, major repair, removation, planning or design of real
property and improvements thereon (the "Work™) except where the
Work is for the beneficial use of the C Section 312 does not
apply to: (i) work, goods or services unrelated to this contract; or (ii)
employment outside New York State; or (iii) banking services,
insurance policies or the sale of securities. The State shall consider

i by a or subcontractor with the requi of
my iedcnl law conceming equal employment opportunity which
effe the purpose of this section. The contracting agency shall

of real or personal property, and the authority to maintain such
information, is found in Section 5 of the Statc Tax Law. Disclosure of
this information by the sefler or lessor to the Siate is mandatory. The
principal purpose for which the information is collected is to enable the
State to identify individuals, businesses and others who have been
delinquent in filing tax retuns or may have understated their tax
lubrhﬂa and to generally rdermfy persons affected by the taxes
i d by the C i of Taxation and Finance. The
information will be used for tax administration purposes and for any
other purpose authorized by faw.
(2) The personal infi ion is req| d by the purchasing unit of the
agency contracting to purchase the goods or services or lease the real or
personal property covered by this contract or lease. The information is
maintained in New York Stale's Central Accounting System by the
Director of Accounting Operations, Office of the State Comptroller, 110
State Street, Albany, New York 12236.

EMPLOYME P UN F
Mmgg[[ ES AND WOMEN. In ucurdanee with Section 312 of the

Executive Law, if this contract is: (i) a written agreement of purchase
order instrument, provrdmg for a total expcndmn in excess of

$25,000.00, wh g agency is itted to expend or
does expend ﬁ.mds in return for labor, servnces, supplies, equipment,
materials or any bination of the foregoing, to be performed for, or

rendered or fumnished to the contracting agency; or (ii) 8 wriiten
agreement in excess of $100,000.00 whereby a contracting agency is
committed to expend or does expend funds for the acquisition,
construction, dernolmon, replacement, major repair or renovation of real

and i h ; or (iii) a8 wrilten agreement in
excess of $100, 000 00 whereby the owner of a State assisted housing
praject is commirted to expend or does expend funds for the acquisition,
construction, demolition, replacement, major repair or renovation of real
property and improvements thereon for such project, then:

(8) The Contractor will not discriminate against employces or
applicants for employment because of race, creed, color, national origin,
sex, age, disability or marital status, and will undertake or continue
existing programs of alfirmative action to ensure that minority group
members and women are afforded equal employment opportunities
without discrimination. Affirmative action shall mean recruitment,

Page 2

determine whether the imposition of the req ts of the provisions
hereof duplicate or conflict with any such federal law and if such
duplication or conflict exists, the contracting agency shall waive the
applicability of Section 312 to the extent of such duplication or conflict.
Contractor will comply with all duly promulgated and lawfu! rules and
regulations of the Govemor's Office of Minority and Women's Business
Development pertaining hereto.

13. CONFLICTING TERMS. In the event of a conflict between the

terms of the contract (including any and all attachments thereto and
amendments thereof) and the terms of this Appendix A, the terms of this
Appendix A shall control.

14. GOVERNING LAW, This contract shall be governed by the laws
of the State of New York except where the Federal supremacy clause
requires otherwise.

15. LATE PAYMENT. Timeliness of payment and any interest to be
paid to Contractor for late payment shall be governed by Article 11-A of
the State Finance Law to the extent required by law.

16. NO ARBITRATION. Disputes involving this contract, including
the breach or alleged breach thereof, may not be submitted to binding
arbitration (except where statutorily authorized), but must, instead, be
heard in a court of competent jurisdiction of the State of New York.

17. SERVICE QF PROCESS. In addition to the methods of service
allowed by the State Civil Practice Law & Rules ("CPLR"), Contractor
hereby consents to service of p upon it by regi d or certified
mail, return receipt requested.  Service hercunder shall be complete
upon Contractor's actual receipt of process or upon the State's receipt of
the return thereof by the United States Postal Service as refused or
undeliverable. C must promptly notify the State, in writing, of
each and every change of address to which service of process can be
made. Service by the State to the last known address shali be sufficient.
Contractor will have thiny (30) calendar days after service hereunder is
plete in which to

June, 2006
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pli with such pri
" 20. OMNIBUS PROCUREMENT ACT OF 1992. It is the policy of
New York Siate 1o maximize opportunities for the participation of New
York State business enterprises, including minority and worr ned
business enterprises as bidders, sub and liers on its

18. R T R OF __TROP,
HARDW S. The Coniractor certifies and warrants that all wood
products to be used under this contract award will be in accordance with,
but not limited to, the specifications and provisions of State Finance
Law §165. (Use of Tropical Hard ds) which prohibits purchase and
use of tropical hardwoods, unless specifically exempted, by the State or
any governmental agency or political subdivision or public benefit
corporation. Qualification for an exemption under this law will be the
ponsibility of the to establish to meet with the approval of
the State.

In addition, when any portion of this contract involving the use of
woods, whether supply or installation, is to be performed by any
subcontractor, the prime Contractor will indicate and ceml'y in the
submitted bid proposal that the sut has been infc d and is
in eomphm wlth spemﬁmmm and provisions regarding use of

har as detatled in §165 State Finance Law. Any such use
must meet with the approval of the State; otherwise, the bid may not be
considered responsive. Under bidder certifications, proof of qualification
for exemption will be the responsibility of the Contractor to meet with
the approval of the State.

19, MACBRIDE FAIR EMPLOYMENT PRINCIPLES. In
accordance with the MacBride Fair Employment Principles (Chapter
807 of the Laws of 1992), the C hereby stipul that the
Contractor cither (a) has no business operations in Northern Ireland, or
(b) shall ke lawful steps in good faith to conduct any business
operations in Northern Ircland in accordance with the MacBride Fair
Employment Principles (as described in Section 165 of the New York
State Finance Law), and shall permit indcpendent monitoring of

(b) The Contractor has complicd with the Federal Equal Opportunity Act
of 1972 (P.L. 92-261), as amended;

(c) The Contractor agrees to make reasonable efforts to provide
notification to New York State residents of employment opportunities
on this project theough listing any such positions with the Job Service
Division of the New York State Department of Labor, or providing such
nrmﬁcmon in such manner as is consistent with existing collective
b or The Contractor agrees to document
these efforts and to provide said documentation to the State upon
request; and

(d) The Contractor acknawledges natice that the State may seek to obtain
offset credits from foreign countries as a result of this contract and
agress to cooperate with the State in these efforts.

21. RECIPR A N NS PROV]SI . Bidders are
hereby notified that if their principal place of business is located in a
country, nation, province, state or political subdivision that penalizes
New York State vendors, and if the goods or services they offer will be
substantially produced or performed outside New York State, the
Omaibus Procurement Act 1994 and 2000 amendments (Chapter 684
and Chapter 383, respectively) require that they be denied contracts
which they would otherwise obtain. NOTE: As of May 15, 2002, the
list of discriminatory jurisdictions subject to this provision includes the
states of South Carolina, Alaska, West Virginia, Wyommg, Louisiana
and Hawaii. Contact NYS D of E Develap fora
current list of jurisdictions sub)ect to this provision.

22. PURCHASES OF APPAREL. In accordance with State Finance
Law 162 (4-a), the State shall not purchase any appare! from any vendor
unable or unwilling to certify that: (i) such apparel was manufactured in

pli with all applicable labor and occupational safety laws,

Py

procurement contracts.

Inf:

on the availability of New Yark State subcontractors and
suppliers is available from:

NYS Department of Economic Development
Division for Smalf Business

30 South Pear) St - 7* Floor

Albany, New York 12245

Telcphone: 518-292-5220

Fax: 518-292-5884 -

http://www.cmpire state.ny.us

A directory of certified
is available from:

y 4nd women-owned business enterprises

NYS Department of Economic Development

Division of Minority and Women's Business Development
30 South Pearl St -- 2nd Floor

Albany, New York [2245

Telephone: 518-292-5250

Fax: 518-292-5803

http://www.empire.state.ny.us

The Omnibus Procurement Act of 1992 requires that by signing this bid
propasal or contract, as applicable, Contractors certify that whenever the
total bid amount is greater than $1 million:

(a) The Contractor has made rcasonable cfforts to encourage the
participation of New York State Business Enterprises as suppliers and
subcontractors, including certified minority and women-owned business
enterprises, an this project, and has retsined the documentation of these
efforts to be provided upon request to the State;

luding, but not limited to, child labor laws, wage and hours laws and
workplace safety laws, and (ii) vendor will supply, with its bid (or, if
not a bid situation, prior to or at the time of signing a contract with the
State), if known, the names and add of each sub and a
list of all manufacturing plants to be utilized by the bidder.

Page 3
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APPENDIX B

Standard Clauses for All New York State Department
of Environmental Conservation Contracts

The parties to the attached contract, license,
lease, grant, amendment or other agreement of any kind
(hereinafter “the contract” or "this contract") agree to be
bound by the following clauses which are hereby made a
part of the contract. The word "Contractor” herein refers
to any party to the contract, other than the New York State
Department of Environmental Conservation (hereinafter
"Department”).

I Postponement, suspension, abandonment or
termination by the Department: The Department shall
have the right to postpone, suspend, abandon or terminate
this contract, and such actions shall in no event be deemed
a breach of contract. In the event of any terrnination,
postponement, delay, suspension or abandonment, the
Contractor shall immediately stop work, take steps to
incur no additional obligations, and to limit further
expenditures. Within 15 days of receipt of notice, the
Contractor shall deliver to the Department all data,
reports, plans, or other documentation related to the
performance of this contract, including but not limited to
source codes and specifications, guarantees, warranties,
as-built plans and shop drawings. In any of these events,
the Department shall make settlement with the Contractor
upon an equitable basis as determined by the Department

which shall fix the value of the work which was-

performed by the Contractor prior to the postponement,
suspension, abandonment or termination of this contract.
This clause shall notapply to this contract if the contract
contains other provisions applicable to postponement,
suspension or termination of the contract.

IL Indemnification and Holdharmiess The
Contractor agrees that it will indemnify and save harmless
the Department and the State of New York from and
against all losses from claims, demands, payments, suits,
actions, recoveries and judgments of every nature and
description brought or recovered against it by reason of
any omission or tortious act of the Contractor, its agents,
employees, suppliers or subcontractors in the performance
of this contract. The Department and the State of New
Yark may retain such monies from the amount due
Contractor as may be necessary to satisfy any claim for
damages, costs and the like, which is asserted against the
Department and/or the State of New York.

1L Confllict of Interest (a) Organizational Conflict
of Interest, To the best of the Contractor's knowledge and
belief, the Contractor warrants that there are no relevant
facts or circumstances which could give rise to an

App. B 4/17/00

organizational conflict of interest, as herein defined, or
that the Contractor has disclosed all such relevant
information to the Department.

(1) An organizational conflict of interest exists when the
nature of the wark to be performed under this contract
may, without some restriction on future activities, impair
or appear to impair the Contractor's objectivity in
performing the work for the Departmnent.

(2) The Contractor agrees that if an actua), or potential
organizational conflict of interest is discovered at any
time after award, whether before or during performance,
the Contractor will immediately make a full disclosure in
writing to the Department. This disclosure shall include
a description of actions which the Contractor has taken or
proposes to take, after consultation with the Department,
to avoid, mitigate, or minimize the actual or potential
conflict.

(3) To the extent that the work under this contract
requires access to personal, proprietary or confidential
business or financial data of persons or other companies,
and as long as such data remains proprictary or
confidential, the Contractor shall protect such data from
unauthorized use and disclosure and agrees not to use it
to compete with such companies.

(b) Personal Conflict of Interest: The following
provisions with regard to management or professional
level employee personnel performing under this contract
shall apply until the earlier of the termination date of the
affected employee(s) or the duration of the contract.

(1) A personal conflict of interest is defined ay a
relationship of an employee, subcontractor employee, or
consultant with an entity that may impair or appear to
impair the objectivity of the employee, subcontractor
employee, or consultant in performing the contract work.
The Contractor agrees to notify the Department
immediately of any actual, or potential personal conflict
of interest with regard to any such person working on or
having access to information regarding this contract, as
soon as Contractor becomes aware of such conflict. The
Department will notify the Contractor of the appropriate
action to be taken.

2) The Contractor agrees to advise all management
or professional level employees involved in the work of
this contract, that they must report any personal conflicts
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of interest to the Contractor. The Contractor must then
advise the Department wbich will advise the Contractor of
the appropriate action to be taken.

3) Unless waived by the Department, the
Contractor shall certify annually that, to the best of the
Contractor's knowledge and belief, all actual, apparent or
potential conflicts of interest, both personal and
organizational, as defined herein, have been reported to
the Department. Such certification must be signed by a
senior executive of the Contractor and submitted in
accordance with instructions provided by the Department.
Along with the annual certification, the Contractor shall
also submit an update of any changes in any conflict of
interest plan submitted with its proposal for this contract.
The initial certification shall cover the one-year period
from the date of contract award, and all subsequent
certifications shall cover successive annual periods
thereafter. The certification is to be submitted no later
than 45 days after the close of the previous certification
period covered.

4) In performing this contract, the Contractor
recognizes that it employees may have access to data,
either provided by the Departinent or first gencrated
during contract performance, of a sensitive nature which
should not be released without Department approval. If
this situation occurs, the Contractor agrees to obtain
confidentiality agreements from all affected employees
working on requirements under this contract including
subcontractors and consultants. Such agreements shall
contain provisions which stipulate that each employee
agrees not to disclose, either in whole or in part, to any
entity external to the Department, Department of Health
or the New York State Department of Law, any
information or data provided by the Department or first
generated by the Contractor under this contract, any site-
specific cost information, or any enforcement strategy
without first obtaining the written permission of the
Department. If a Contractor, through an employee or
otherwise, is subpoenaed to testify or produce documents,
which could result in such disclosure, the Contractor must
provide immediate advance notification to the Department
so that the Department can authorize such disclosure or
have the opportunity to take action to prevent such
disclosure. Such agreements shall be effective for the life
of the contract and for a period of five (5) years after
completion of the contract.

(c) Remedies - The Department may terminate this
contract in whole or in part, if it deems such termination
fnecessary to avoid an organizational or personal conflict
of interest, or an unauthorized disclosure of information.
If the Contractor fails to make required disclosures or
misrepresents relevant information to the Department, the
Departinent may terminate the contract, or pursue such

App. B 4/17/00

other remedies as may be permitted by the terms of
Clause I of this Appendix or other applicable provisions
of this contract regarding termination.

(d) The Contractor will be ineligible to make a proposal
or bid on a contract for which the Contractor has
developed the statement of work or the solicitation
package

(e) The Contractor agrees to insert in each
subcontract or consultant agreement placed hereunder
(except for subcontracts or consultantagreements for well
drilling, fence erecting, plumbing, utility hookups,
security guard services, or electrical services) provisions
which shall conform substantially to the language of this
clause, including this paragraph (e), unless otherwise
authorized by the Department.

If this Is a contract for work reifated to action at an
inactive hazardous waste site, the following
paragraph shall apply to those Contractors whose
work requires the applcation of professional
judgment: Itdoes not apply to construction contracts.

® Due to the scope and nature of this contract, the
Contractor shall observe the following restrictions on
future hazardous waste site contracting for the duration of
the contract.

1) The Contractor, during the life of the work
assignment and for a period of three (3) years after the
completion of the work assignment, agrees not to enter
into a contract with or to represent any party with respect
to any work relating to remedial activities or work
pertaining to a site where the Contractor previously
performed work for the Department under this contract
without the prior written approval of the Department.

) The Contractor agrees in advance that if any
bids/proposals are submitted for any work for a third
party that would require written approval of the
Department prior to entering into a contract because of
the restrictions of this clanse, then the bids/proposals are
submitted at the Contractor's own risk, and no claim shall
be made against the Department to recover bid/proposal
costs as a direct cost whether the request for authorization
to enter into the contract is denied or approved.

v. Requests for Payment All requests for
payment by the Contractor must be submitted on forms
supplied and approved by the Department. Each payment
request must contain such items of information and
supporting documentation as are required by the
Department, and shall be all-inclusive for the period of
time covered by the payment request.
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V. Compliance with Federal

requirements To the extent that federal funds are
provided to the Contractor or used in paying the
Contractor under this contract, the Contractor agrees that
it will comply with all applicable federal laws and
regulations, including but not limited to those laws and
regulations under which the Federal funds were
authorized. The Contractor further agrees to insert in any
subcontract hereunder, provisions which shall conform
substantially to the language of this clause.

VL. Independent Contractor The Contractor shall
have the status of an independent contractor.
Accordingly, the Contractor agrees that it will conduct
itself in a manner consistent with such status, and that it
will neither hold itself out as, nor claim to be, an officer
or employee of the Department by reason of this contract.
It further agrees that it will not make any claim, demand
or application to the Department for any right or privilege
applicable to an officer or employee of the Department,
including but not limited to worker's compensation
coverage, unemployment insurance bencfits, social
security coverage, or retirement membership or credit.

VIL Article 15-A Requirements The terms
contained in this clause shall have the definitions as given
in, and shall be construed according to the intent of
Article 15-A of the Executive Law, 5§ NYCRR Part 140,
et. seq., Article 52 of the Environmental Conservation
Law and 6 NYCRR Part 615, et. seq., as applicable, and
any goals established by this clause are subject to the
intent of such laws and regulations.

(a) If the maximum contract price herein equals or
exceeds $25,000, and this contract is for labor, services,
supplies, equipment, or materials; or

(b) If the maximum contract price herein equals or
exceeds $100,000 and this contract is for the acquisition,
construction, demolition, replacement, major repair or
renovation of real property and improvements thereon;
then

(c) The affirmative action provisions and equal
employment opportunity provisions contained in this
paragraph and paragraphs (d) and (e) of this clause shall
be applicable within the limitations established by
Executive Law §§312 and 313 and the applicable

regulations.

(1) The Contractor is required to make good faith efforts
to subcontract at least 28.5% of the dollar value of this
contract to Minority Owned Business Enterprises (MBEs)
and at least 18.7% of such value to Women Owned
Business Enterprises (WBEs).

App. B 4/17/00

(2) The Contractor is required to make good faith efforts
to employ or contractually require any Subcontractor with
whom it contracts to make good faith efforts to employ
minority group members for at least 10% of, and women
for at least 10% of, the workforce hours required to
perform the work under this contract,

(3) The Contractor is required to make good faith efforts
to solicit the meaningful participation by enterprises
identified in the NYS Directory of Certified Businesses
provided by:

Empire State Development Corp.
Div. Minority & Women's Business Development
30 South Pear] Street
Albany, New York 12245
Phone: (518) 292-5250
Fax: (518)292-5803
and
Empire State Development Corp.
633 Third Avenue
New York, NY 10017
Phone: (212) 803-2414
Fax: (212) 803-3223
internct: www.empire.state.ny.us'‘esd. htm

(d) The Contractor agrees to include the provisions set
forth in paragraphs (a), (b) and

(c) above and paragraphs (a), (b), and (c) of clause 12
of Appendix A in every subcontract in such a manner
that the provisions will be binding upon each
Subcontractor as to work under such subcontract. For
the purpose of this paragraph, a “subcontract” shall
mean an agreement providing for a total expenditure in
excess of $25,000 for the construction, demolition,
replacement, major repair, renovation, planning or
design of real property and improvements thereon in
which a portion of the Contractor's obligation under a
State contract is undertaken or assumed.

(¢) The Contractor is required to make good faith
cfforts to utilize the MBE/WBEs identified in the
utilization plan to the extent indicated in such plan, and
otherwise to implement it according to its terms. The
Contractor is requested to report on such
implementation periodically as provided by the
contract, or annually, whichever is more frequent.

VII.  Compliance with applicable laws

(a) Prior to the commencement of any work under this
contract, the Contractor is required to meet all legal
requirements necessary in the performance of the
contract. This includes but is not limited to compliance
with all applicable federal, state and local laws and
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regulations promulgated thereunder. It is the
Contractor's responsibility to obtain any necessary
permits, or other authorizations. By signing this
contract, the Contractor affirmatively represents that it
bas complied with said laws, unless it advises the
Department otherwise, in writing. The Department
signs this contract in reliance upon this representation.

(b) During the term of this contract, and any extensions
thereof, the Contractor must remain in compliance with
said laws. A failure to notify the Department of
noncompliance of which the Contractor was or should
have been aware, may be considered a materia! breach
of this contract.

IX. Dispute Resolution The parties agree to
the following steps, or as many as are necessary to
resolve disputes between the Department and the
Contractor,

(a) The Contractor specifically agrees to submit, in the
first instance, any dispute relating to this contract to the
designated individual, who shall render a written
decision and furnish a copy thereof to the Contractor.

(1) The Contractor must request such decision in
writing no more than fifteen days after it knew or should
have known of the facts which are the basis of the
dispute.

(2) The decision of the designated individual shall be
the final agency determination, unless the Contractor
files a written appeal of that decision with the
designated appeal individuat (“DAI") within twenty
days of receipt of that decision.

(b) Upon receipt of the written appeal, the DAI, will
review the record and decision. Following divisional
procedures in effect at that time, the DAI will take one
of the following actions, with written notice to the
Contractor.

) Remand the matter to the program staff for
further negotiation or information if it is determined
that the matter is not ripe for review; or

2) Determine that there is no need for further
action, and that the determination of the designated
individual is confirmed; or

3) Make a determination on the record as it

exists.

(c) The decision of the DAI shall be the final agency
decision unless the Contractor files a written appeal of
that decision with the Chair of the Contract Review
Committee (“CRC™) within twenty days of receipt of
that decision.

App. B 4/17/00

The designated individual to hear disputes is:

Robert Knizek, Director

Remedial Bureau E

Divigion of Environmental Remediation

625 Broadway, 12* Floor, Albany, NY 12233-7017
Tel:(518) 402-9814

The designated appeal individual to review decisions
is:

Sal Ervolina, Assistant Director

Division of Environmental Remediation, 12* Floor
625 Broadway, Albany, NY 12233-7011

Tei:(518) 402-9706

The Chair of the Contract Review Committee is:

Department of Environmental Conservation
Nancy Lussier, Chair
Contract Review Comumittee
625 Broadway, 10th Floor
Albany, NY 12233-5010
Telephone: (518) 402-9237

(d) Upon receipt of the written appeal, the Chair of
the CRC, in consultation with the members of the CRC
and the Office of General Counsel, will take one of the
following actions, or a combination thercof, with
written potice to the Contractor.

m Remand the matter to program staf? for
additional fact finding,negotiation, or other appropriate
action; or

2) Adopt the decision of the DAI; or

3) Consider the matter for review by the CRC in
accordance with its procedures.

{e) Following a decision to proceed pursuant to (d) 3,
above, the Chair of the CRC shall convene a
proceeding in accordance with the CRC's established
contract dispute resolution guidelines. The proceeding
will provide the Contractor with an opportunity to be
heard.

(f) Following a decision pursuant to (d) 2 or (d) 3, the
CRC shall make a written recommendation to the
Assistant Commissioner for Administration who shall
render the final agency determination.

(g) Atany time during the dispute resolution process,
and upon mutual agreement of the parties, the Office of
Hearings and Mediation Services (OHMS) may be
requested to provide mediation services or other
appropriate means to assist in resolving the dispute.
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Any findings or recommendations made by the OHMS
will not be binding on either party.

(h) Final agency determinations shall be subject to
review only pursuant to Article 78 of the Civil Practice
Law and Rules.

(i) Pending final determination of a dispute hereunder,
the Contractor shall proceed diligently with the
performance of the Contract in accordance with the
decision of the designated individual. Nothing in this
Contract shall be construed as making final the decision
of any administrative officer upon a question of law.

() (1) Notwithstanding the foregoing, at the option of
the Contractor, the following shall be subject to review
by the CRC: Disputes arising under Article 15-A of the
Executive Law (Minority and Women Owned Business
participation), the Department's determination with
respect to the adequacy of the Contractor's Utilization
Plan, or the Contractor’s showing of good faith efforts
to comply therewith. A request for a review before the
CRC should be made, in writing, within twenty days of
receipt of the Department's determination.

(2) The CRC will promptly convene a review in
accordance with Article 15-A of the Executive Law and
the regulations promulgated thereunder.

X. Labor Law Provisions

(a) When applicable, the Contractor shall post, in a
location designated by the Department, a copy of the
New York State Department of Labor schedules of
prevailing wages and supplements for this project, a
copy of all re-determinations of such schedules for the
project, the Workers' Compensation Law Section 51
notice, all other notices required by law to be posted at
the site, the Department of Labor notice that this project
is a public work project on which each worker is
entitled to receive the prevailing wages and
supplements for their occupation, and all other notices
which the Department directs the Contractor to post.
The Contractor shall provide a surface for such notices
which is satisfactory to the Department. The Contractor
shall maintain such notices in a legible manner and shall
replace any notice or schedule which is damaged,
defaced, illegible or removed for any reason.

Contractor shall post such notices before commencing
any work on the site and shall maintain such notices
unti] all work on the site is complete.

(b) When appropriate, contractor shall distribute to

cach worker for this Contract a netice, in a form

provided by the Department, that this project is a public

work project on which each worker is entitled to receive

the prevailing wage and supplements for the occupation
App. B 4/17/00

at which he or she is working. Worker includes
employees of Contractor and all Subcontractors and all
employees of suppliers entering the site. Such notice
shall be distributed to each worker before they start
performing any work of this contract. At the time of
distribution, Contractor shall have each worker signa
statement, in a form provided hy the Department,
certifying that the worker has received the notice
required by this section, which signed statement shall
be maintained with the payroll records required by the
following paragraph (c).

(c) Contractor shall maintain on the site the original
certified payrolls or certified transcripts thereof which
Contractor and all of its Subcontractors are required to
maintain pursuant to the New York Labor Law Section
220. Contractor shall maintain with the payrolls or
transcripts thereof, the statements signed by cach
worker pursuant to paragraph (b).

(d) Within thirty days of issuance of the first payroll,
and every thirty days thereafter, the Contractor and
every subcontractor must submit a transcript of the
original payroll to the Department, which transcript
must be subscribed and affirmed as true under penalty
of perjury.

XL Offset In accordance with State Law, the
Department has the authority to administratively offset
any monies due it from the Contractor, from payments
due to the Contractor under this contract. The
Department may also (a) assess interest or late payment
charges, and collection fees, if applicable; (b) charge a
fee for any dishonored check; (c) refuse to renew
certain licenses and permits.

XII. Tax Exemption Pursuant to Tax Law
Section 1116, the State is exempt from sales and use
taxes, A standard state voucher is sufficient evidence
thercof. For federal excise taxes, New York's
registration Number 14740026K covers tax-free
transactions under the Internal Revenue Code.

XIIL Litigation Support In the event that the
Department becomes involved in litigation related to
the subject ratter of this contract, the Contractor
agrees to provide background support and other
litigation support, including but not limited to
depositions, appearances, and testimony. Compensation
will be negotiated and based on rates established in the
contract, or as may otherwise be provided in the
contract.

XIV. Equipment Any equipment purchased
with funds provided under this contract, shall remain
the property of the Department, unless otherwise
provided in the contract. The Contractor shall be liable
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for all costs for maintaining the property in good, usable
condition. [t shall be returned to the Department upon
completion of the contract, in such condition, unless the
Department elects to sell the equipment to the
Contractor, upon nutually agreeable terms.

XV.  Inventions or Discoveries Any
invention or discovery first made in performance of this
Contract shall be the property of the Department, unless
otherwise provided in the contract. The Contractor
agrees 10 provide the Department with any and all
materials related to this property. At the Department’s
option, the Contractor may be granted a non-exclusive
license.

XVI.  Patent and Copyright Protection

If any patented or copyrighted material is involved in or
results from the performance of this Contract, this
Article shall apply. ,
(a) The Contractor shall, at its expense, defend any suit
instituted against the Department and indemmnify the
Department against any award of damages and costs
made against the Department by a final judgment of a
court of last resort based on the claim that any of the
products, services or consumable supplies furnished by
the Contractor under this Contract infringes any patent,
copytight or other proprietary right; provided the
Department gives the Contractor:

(I) prompt written notice of any action, claim or threat
of infringement suit, or other suit, and

(2) the opportunity to take over, settle or defend such
action at the Contractor’s sole expense, and

(3) all available information, assistance and authority
necessary to the action, at the Contractor’s sole
expense.

The Contractor shall control the defense of any such
suit, including appeals, and all negotiations to effect
scttlement, but shall keep the Department fully informed
concerning the progress of the litigation.

(b) If the use of any item(s) or parts thereof is held to
infringe a patent or copyright and its use is enjoined, or
Contractor believes it will be enjoined, the Contractor
shall have the right, at its election and expense to take
action in the following order of precedence:

(I} procure for the Department the right to continue
using the same item or parts thereof;

(2) modify the same so that it becomes non-infringing
and of at least the same quality and performance;

(3) replace the item(s) or parts thereof with
App. B 4/17/00

noninfringing items of at least the same quality and
performance;

(4) if none of the above remedies are available,
discontinue its use and eliminate any future charges or
royalties pertaining thereto. The Contractor will buy
back the infringing product(s) at the State's book value,
or in the event of a lease, the parties shall terminate the
lease. If discontinuation or elimination results in the
Contractor not being able to perform the Contract, the
Contract shall be terminated.

{(¢) Inthe event that an action at law or in equity is
commenced against the Department arising out of a
claim that the Department's use of any item or material
pursuant to or resulting from this Contract infringes any
patent, copyright or proprietary right, and such action is
forwarded by the Department to the Contractor for
defense and indemnification pursuant to this Article,
the Department shall copy all pleadings and documents
forwarded to the Contractor together with the
forwarding correspondence and a copy of this Contract
to the Office of the Attorney General of the State of
New York. If upon receipt of such request for defense,
or at any time thereafter, the Contractor is of the
opinion that the allegations in such action, in whole or
in part, are not covered by the indemnification set forth
in this Article, the Contractor shall immediately notify
the Department and the Office of the Attorney General
of the State of New York in writing and shall specify to
what extent the Contractor believes it is and is not
obligated to defend and indemnify under the terms and
conditions of this Contract. The Contractor shall in
such event protect the interests of the Department and
State of New York and secure a continuance to permit
the State of New York to appear and defend its interests
in cooperation with Contractor as is appropriate,
including any jurisdictional defenses which the
Department and State shall have.

{d) The Contractor shall, however, have no liahility to
the Department under this Article if any infringement is
based upon or arises out of: (1) compliance with
designs, plans, or specifications furnished by or on
hehalf of the Department as to the items; (2) alterations
of the items hy the Department; (3) failure of the
Department to use updated items provided by the
Contractor for avoiding infringement; (4) use of items
in combination with apparatus or devices not delivered
by the Contractor; (5) use of items in a manner for
which the same were neither designed nor
contemplated; or (6) a patent or copyright in which the
Department or any affiliate or subsidiary of the
Department has any direct or indirect interest by license
or otherwise.
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(e) The foregoing states the Contractor's entire liability
for, or resulting from, patent or copyright infringement
or claim thereof.

XVIL.  Force Majeure The term Force Majeure
shall include acts of God, work stoppages due to labor
disputes or strikes, fires, explosions, epidemics, riots,
war rebellion, sabotage or the like. If a failure of or
delay in performance by cither party results from the
occurrence of a Force Majeure event, the delay shall be
excused and the time for performance extended by a
period equivaicnt to the time lost because of the Force
majeure event, if and to the extent that:

(a) The delay or failure was beyond the control of the
party affected and not due to its fault or negligence; and

(b) The defay or failure was not extended because of the
affected party’s failure to use all reasonable diligence to
overcome the obstacle or to resume performance
immediately after such obstacle was overcome; and

(c) The affected party provides notice within (5) days of
the onsct of the event, that it is invoking the protection
of this provision.

XVIII. Freedom of Information Requests

The Contractor agrees to provide the Department with
any records which must be relcased in order to comply
with a request pursuant to the Freedom of Information
Law. The Department will provide the contractor with
an opportunity to identify material which may be
protected from release and to support its position.

XIX. Precedence In the event of a conflict
between the terms of this Appendix B and the terms of
the Contract (including any and all attachments thereto
and amendments thereof, but not including Appendix
A), the terms of this Appendix B shall control. In the
event of a conflict between the terms of this Appendix
B, and the terms of Appendix A, the terms of Appendix
A shall control.

App. B 4/17/00
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Rider to Appendix B

Standard Clauses for all NYS Department
of Environmental Conservation Contracts

The parties to this contract hereby agree that clause II of this Appendix is hereby revised
to read as follows:

1L The Contractor agrees that it will indemnify and save harmless the Department
and the State of New York from and against all losses from claims, demands,
payments, suits, actions, recoveries and judgements, of every nature and
description brought or recovered against it by reason of any acts or omissions of
the Contractor, its agents, employees, or Subcontractors in the performance of this
contract which are shown to have been the result of negligence, gross negligence
or reckless, wanton or intentional misconduct.

Department of Environmental Conservation

Dated: By:

Director of Fiscal Management

Dated: By:

Contractor
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