
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
STATE SUPERFUND PROGRAM 

EGL §27-1301 et seq. 

In the Matter a Remedial Program for 

DEC Sile Name: 223-20 Braddock Avenue 
DEC Site No.: 241216 

ORDER ON CONSENT AND 
ADMINISTRATIVE SETTLEMENT 

Index No. R2-20190401-131 

Site Address: 223-20 Braddock Avenue, Queens, NY 11428 
Hereinafter referred to as "Site" 

by: 223-20 Braddock Avenue Corp. 
RESPONDENT 

Hereinafter referred to as "Respondent" 

1. A. The New York State Department of Environmental Conservation 
("Department") is responsible for inactive hazardous waste disposal site remedial 
programs pursuant to Article 27, Title 13 of the Environmental Conservation Law 
("EGL") and Part 375 of Title 6 of the Official Compilation of Codes, Rules and 
Regulations ("6 NYCRR") and may issue orders consistent with the authority granted to 
the Commissioner by such statute. 

B. The Department is responsible for carrying out the policy of the State of 
New York to conserve, improve and protect its natural resources and environment and 
control water, land, and air pollution consistent with the authority granted to the 
Department and the Commissioner by Article 1, Title 3 of the ECL. 

C. This Order is issued pursuant to the Department's authority under, inter a/ia, 
EGL Article 27, Title 13 and EGL 3-0301, and resolves Respondent's liability to the 
State as provided at 6 NYCRR 375-1 5(b)(5). 

2. The Site is currently not listed in the Registry of Inactive Hazardous Waste 
Disposal Sites in New York State as Site Number 241216 with an administrative 
Classification of P pursuant to EGL 27-1305 and 6NYCRR Part 375-2. 7(b)(5). 

3. Respondent consents to the issuance of this Order without (i) an admission or 
finding of liability, fault, wrongdoing, or violation of any law, regulation, permit, order, 
requirement, or standard of care of any kind whatsoever; (ii) an acknowledgment that 
there has been a release or threatened release of hazardous waste at or from the Site; 
and/or (iii) an acknowledgment that a release or threatened release of hazardous waste 
at or from the Site constitutes a significant threat to the public health or environment. 



4. Respondent and the Department agree that the primary goals of this Order are 
to appropriately characterize the contamination at the Site and provide a mechanism for 
Respondent to implement any necessary interim remedial measures and associated 
site management. 

5. Solely with regard to the matters set forth below, Respondent hereby waives any 
right to a hearing as may be provided by law, consents to the issuance and entry of this 
Order, and agrees to be bound by its terms. Respondent consents to and agrees not to 
contest the authority or jurisdiction of the Department to issue or enforce this Order, 
and agrees not to contest the validity of this Order or its terms or the validity of data 
submitted to the Department by Respondent pursuant to this Order. 

NOW, having considered this matter and being duly advised, IT IS ORDERED 
THAT: 

I. Real Property 

The Site subject to this Order has been assigned number 241216, consists of 
approximately 0.05 acres, and is as follows: 

Subject Property Description {A Map of the Site is attached as Exhibit "A") 

Tax Map/Parcel No.: Queens Block 10757, Lot 32 
223-20 Braddock Avenue 

Queens, NY 11428 Owner: LD Motors LLC 

11. Initial Work Plan 

A Site Characterization Work Plan shall be submitted to the Department by the 
Respondent within thirty (30) days after the effective date of this Order. 

Ill. Payment of State Costs 

Invoices shall be sent to Respondent at the following address: 

Anthony Gendusa 
223-20 Braddock Avenue Corp 
c/o McGiff Halverson, LLP 
96 South Ocean Avenue 
Patchogue, NY 11772 

In addition to the requirement to pay future state costs as set forth in Appendix 
"A", within forty-five (45) Days after the effective date of this Consent Order, 
Respondent shall pay to the Department the sum set forth on Exhibit "C", which shall 
represent reimbursement for past State Costs incurred prior to the effective date of this 
Consent Order. Respondent acknowledges that all past State Costs are not itemized 



on the cost summary and that additional charges may be billed at a later date for State 
Costs incurred prior to the effective date of this Consent Order. 

IV. Communications 

A. All written communications required by this Consent Order shall be 
transmitted by United States Postal Service, by private courier service, by hand 
delivery, or by electronic mail. 

1. Communication from Respondent shall be sent to: 

Christopher Allan (1 hard copy (unbound for work plans) & 1 electronic 
copy) 
New York State Department of Environmental Conservation 
Division of Environmental Remediation 
4 7 -40 21'1 Street 
Long Island City, NY 11101 
Christopher.Allan@dec.ny.gov 

Patrick Foster (electronic copy only) 
New York State Department of Environmental Conservation 
Office of General Counsel 
4 7 -40 21" Street 
Long Island City, NY 11101 
Patrick. F oster@dec. ny .gov 

Christine Vooris (electronic copy only) 
New York State Department of Health 
Bureau of Environmental Exposure Investigation 
Empire State Plaza - Corning Tower Room 1787 
Albany, N.Y. 12237 
Christine. Vooris@health. ny. gov 

2. Communication from the Department to Respondent shall be sent to: 

Anthony Gendusa 
223-20 Bradock Avenue Corp 
c/o McGiff Halverson, LLP 
96 South Ocean Avenue 
Patchogue, NY 11772 

B. The Department and Respondent reserve the right to designate additional 
or different addressees for communication on written notice to the other. Additionally, 
the Department reserves the right to request that the Respondent provide more than 
one paper copy of any work plan or report. 



C. Each party shall notify the other within ninety (90) days after any change in 
the addresses listed in this paragraph or in Paragraph I. 

V. Certificate of Completion/No Further Action/Satisfactory Completion 

Upon the Department's issuance of a Certificate of Completion as provided at 6 
NYCRR 375-1.9 and 375-2.9, Respondent shall obtain the benefits conferred by such 
provisions, subject to the terms and conditions described therein. However, if, after the 
completion of any required investigations and/or interim remedial actions, the 
Department determines that the Site will not be listed in the Registry of Inactive 
Hazardous Waste Disposal Sites in New York State, the Department will not issue a 
Certificate of Completion but will issue a No Further Action/Satisfactory Completion 
Letter to Respondent reflecting the Department's determination that, other than 
implementation of a Site Management Plan if required, no further remedial action at the 
Site is presently necessary. The Letter's form and substance shall be materially similar 
to the attached Exhibit D. 

VI. Miscellaneous 

A Appendix A - "Standard Clauses for All New York State, State Superfund 
Orders" is attached to and hereby made a part of this Order as if set forth fully herein. 

B. In the event of a conflict between the main body of this Order (including 
any and all attachments thereto and amendments thereof) and the terms of Appendix 
A, the main body of this Order shall control. 

C. The effective date of this Order is the 10th day after it is signed by the 
Commissioner or the Commissioner's designee. 

DATED: 

APR 19 2019 

BASIL SEGGOS 
COMMISSIONER 
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

' 

Division of Environmental Remediation 



CONSENT BY RESPONDENT 

Respondent hereby consents to the issuing and entering of this Consent Order, 
waives Respondent's right to a hearing herein as provided by law, and agrees to be 
bound by this Consent Order. 

223-20 Braddock Avenue Corp . . , 

fr«;;:,:~fj Jii4i~ Title: 
Date: _______________ _ 

STATE OF NEW YORK ) 
) ss: 

COUNTY OF ) 

On the day of in the year 20_, before me, the 
undersigned, personally appeared (full 
name) personally known to me or proved to me on the basis of satisfactory evidence to 
be the individual whose name is subscribed to the within instrument and acknowledged 
to me that he/she executed the same in his/her capacity, and that by his/her signature 
on the instrument, the individual, or the person upon behalf of which the individual 
acted, executed the instrument. 

Acknowledgment by a corporation, in New York State: 

On the day of _j"'=t/.!l.J'------~ in the year 20 \'I, before me, the 
undersigned, personally appeared o (full 
name) personally known to me who, being d y sworn, did depose and say that 
he/she/they reside at (full mailing address) 
and tha1 he/she/they is (are) the 
__ _,_lluC<',.,:l\.,J,.,..,,.i=----------------- (president or other 
officer or director or attorne in fact duly appointed) of the 

11W r · 

the above instrument; and that he/she/they signed his/her/their name(s) thereto by the 
authority of the board of directors of said corporation. 

ROBERT R. DOOLEY 
NOTARY PUBLIC-STATE OF NEW YORK 

No. 02006251354 
Quoltfled In SullolK Counly 

My Commission Expires Novembe1 14, ~5 

'2•11 



EXHIBIT "A" 

Map 
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EXHIBIT "B" 

RECORDS SEARCH REPORT 

1. Detail all environmental data and information within Respondent's or 
Respondent's agents' or consultants' possession or control regarding environmental 
conditions at or emanating from the Site. 

2. A comprehensive list of all existing relevant reports with titles, authors, and 
subject matter, as well as a description of the results of all previous investigations of the 
Site and of areas immediately surrounding the Site which are or might be affected by 
contamination at the Site, including all available topographic and property surveys, 
engineering studies, and aerial photographs. 

3. A concise summary of information held by Respondent and Respondent's 
attorneys and consultants with respect to: 

{i) a history and description of the Site, including the nature of 
operations; 

(ii) the types, quantities, physical state, locations, methods, and dates 
of disposal or release of hazardous waste at or emanating from the Site;(iii)a 
description of current Site security (i.e. fencing, posting, etc.); and 

(iii) the names and addresses of all persons responsible for disposal of 
hazardous waste, including the dates of such disposal and any proof linking each such 
person responsible with the hazardous wastes identified. 



EXHIBIT "C" 

Cost Summary 



Exhibit "D" 

[date) 

[Respondent name and address] 

RE: Satisfactory Completion Letter/No Further Action Letter 
Site No.: 
Site Name: 

Dear Respondent: 

This letter is sent to notify Respondent that it has satisfactorily completed the 
Site Characterization/Interim Remedial Measure of the remediation project that 
Respondent undertook under the Consent Order Index No. for Address, Town 
and Village of, County, New York (Tax Map/Parcel No. ) ("Site") The New York 
State Department of Environmental Conservation ("Department") has determined, 
subject to the Department's reservation of rights outlined below, contained in the 
Consent Order, or existing at law, based upon our inspection of the above-referenced 
Site and upon our review of the documents you have submitted, that you completed the 
project in accordance with the terms and conditions of the above-referenced Order and 
no further remedial action (other than implementation of the Site Management Plan if 
required) is necessary. As a result, the Department is issuing this Satisfactory 
Completion/No Further Action Letter for the project. 

Notwithstanding that the Department has determined that no further remedial 
action is necessary with the respect to the Site, the Department reserves any and all 
rights and authority, including rights concerning any claim for natural resource damages 
or the authority to engage in or require any further investigation or remediation the 
Department deems necessary. The Department retains all its respective rights 
concerning circumstances where Respondent, their lessees, sublessees, successors, 
or assigns cause or permit a Release or threat of Release at the site of any hazardous 
substance (as that term is defined at 42 use 9601 [14)) or petroleum (as that term is 
defined in Navigation Law§ 172[15)). 

Additionally, with respect to the site, nothing contained in this letter shall be 
construed to: 

• preclude the State of New York on behalf of the New York State Environmental 
Protection and Spill Compensation Fund from recovering a claim of any kind or 
nature against any party; 



• prejudice any rights of the Department to take any investigatory action or 
remediation or corrective measures it may deem necessary if Respondent fails to 
comply with the Order or if contamination other than contamination within the 
present knowledge of the Department is encountered at the Site; 

• prohibit the Commissioner or his duly authorized representative from exercising 
any summary abatement powers. 

In conclusion, the Department is pleased to be part of this effort to return the site 
to productive use and benefit to the entire community. 

If you have any questions, please do not hesitate to contact [project manager], 
site project manager, at [telephone number]. 

ec: [list appropriate stafij 

Sincerely, 

Michael Ryan 
Director 
Division of Environmental Remediation 



APPENDIX "A" 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
STATE SUPERFUND ORDERS 



APPENDIX A 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
SUPERFUND ADMINISTRATIVE ORDERS 

The parties to the State Supcrfund Order 
(hereinafter "Order") agree to be bound b;. the 
follo\ving clauses \Yhich are hercb) made a partoflhi: 
Order. ·1 he v>ord "Respondent" herein refer~ to any 
party to the Order. other than the '\e\v York State 
Department of Environmental ('onservation 
(hereinafter "Dcpartn1cnt" ). 

I. CitiLen Patticipation Plan 

\liithin t\vcnty (20) da)'S a tier the effective date 
of this Order, Respondent shall ~ubmit for reviev.' and 
approval a \Vritten citizen participation plan prepared 
in accordance v.·ith the requirements ofECL *27-
1417 and 6 NYC RR sections 375-1.10 and 375-3.10. 
lJpon approval, the Citizen Participation Plan shall 

he deemed to be in<.:orporated into and made a part of 
this Order. 

IL Initial Submittal 

\\ii thin thirty (30) days aficr the efJective date of 
lhi~ Order. Respondent shall submit to the 
Department a Records Search Report prepared in 
accordance \Vith Exhibit ··1.1·· attached to the Order. 
The Records Search Report can be limited if the 
Department notifies Respondent that prior 
submi::.sions satisfy speci fie items required for the 
Records Sean:h Report. 

Ill. De\·elopment. Performance. and Reporting of 
¥.' ork Plans 

A. \Vork Plan Requirements 

All activities al the Site that con1prise an) 
clement of an lnacti' e I !aLardous ¥.' aste l)isposal 
Site Remedial Program shall be conducted pursuant 
to one or more Department-approved work plans 
(""\\iork Plan·· or '·Work Plans") and this (Jrderand 
all activities shall be consistent \\ith the National Oil 
and I laLardous Substances Pollution ("ontingeney 
Plan (NCP). 40 C.F.R. Part 300, as required under 
CERCLA. 42 U.S.C. ~ 9600 et se(J. The \\iork 
Plan(s) under this ()rJcr shall address both on-Site 
and ofl:.Site conditions and shall he de\ eloped and 
iinplemcntcd in accordance \Vith 6 NYCRR ~ 375-
1.6(a). 375-3 .6. and 3 75-6. All Department-apprO\·ed 
\\

1ork Plans shall be incorporated into and become 

en!Orceable parts of this ()rder. l Tpon appro\'a] of a 
\\' ork Plan by the Department, Respondent shall 
implement such ¥.·'ork Plan in accordance \\'ith the 
schedule contained therein. Nothing in this 
Subparagraph shall mandate that any particular \\'ork 
Plan he subn1itlcd. 

J"he \York Plans shall be captioned as follo\\·s: 

1. Site Characterization ( .. SC .. ) Work 
Plan: a \Vork Plan \vhich provides !Or the 
identification of the presence of any hazardous \vaste 
disposal at the Site; 

2. R.emedial ln\·estigation/Feasibility 
Study ("'Rl/FS''J \\'ork Plan: a Work Plan \\hich 
provides !Or the investigation of the nature and e:-.tent 
of contamination \Vi thin the boundaries of the Site 
and emanating from such Site and a stud) of remedial 
alternatives to address such on-site and off-site 
contamination; 

3. Remedial Design/Remedial Action 
( .. RD/RA'') \\'ork Plan: a \l.'ork Plan \\·hich provides 
for the development and implcn1entalion of final 
plans and specifications !Or implementing the 
remedial alternative set forth in the ROD: 

4. "IRM \Vork Plan" if the Work Plan 
pro, ides for an interim remedial measure: 

5. "Site Management Plan" if the \Vork 
Plan provides for the identification and 
implementation of institutional and/or engineering 
controls as v.·cll as any neces<>ary monitoring and/or 
operation and 1naintenance of the remedy; or 

6. ''Supplemental" if additional \Vork plans 
other than those set !Orth in 11..A.. l-5 are required to 
be prepared and implemented. 

A. Subrnissionilrnplc1nentation of\\'ork Plan~ 

1. Respondent may opt lo propose one or 

more additional or supplemental \'iork Plans 
(including one or n1ore !RM \'.'ork Plans) at any time. 
\Vhich the Department shall re\ ie\\· for 
appropriateness and technical sufficiency. 



2. _Any proposed \Vork Plan ~hall be 
subn1itted for the Department's revie\Y and approval 
an<l shall inclu<lc, at a minirnum, a chronological 
description of the anticipated activities. a schedule fOr 
pertOrmance ofthose activitie~. and sufficient detail 
to allov1 the l)epartment to c\aluatc that Work Plan. 

i. The Department shall notif)-· 
Respondent in writing if the Department determines 
that any element ofa Dcpartn1cnt-approved \\-'ork 
Plan needs to be modified in order to achieve the 
objec:livcs of the \\'ork Plan as set forth in 
Subparagraph 111 .i\ or to en~ure that the Remedial 
Program other\vise protects human health and the 
environment. L'pon receipt of such notification, 
Respondent shall, subject to di~pute resolution 
pursuant to Paragraph XV. modify the \\·'ork Plan. 

ii. The Department may request, 
subject to dispute resolution pursuant to Puragraph 
XV. thut Respondent subrnit additional or 
supplemental \\-'ork Plans fOr the Site to complete the 
current remedial phase \.Vithin thirty (30) Duys uflcr 
the Departn1enfs written reque~t. 

3. A Site Management Pian, ifnecessar)'. 
shall be submitted in accordance \\'ith the schedule set 
forth in the IRJ\..I \\'ork Plan or Remedial \Vork Plan. 

4. During all field acti\·ities conducted 
under a Dcpartn1cnt-approved Work Plan. 
Respondent shall have on-Site a representative \\ho is 
qualified to supervise the activities undertaken in 
accordance vvith the provisions or6 NYCRR 375-
1.6(a)(3). 

5. 1\ Professional f·:ngineer lic:en~cd and 
registered in Ne\\' York Stulc 1nu~t stamp and sign all 
V..'ork Plans other than SC or RI.IFS \Vork Plans. 

('. Submission of Final Reports and l'eriodic 
Reports 

1. In ac:cordanc:c \Vith the schedule 
contained in a \.Vork Plan. Respondent shall st1b1nit a 
final report as provided at 6 NYC~RR 37S-1.6(hl and 
a final engineering report as proYided at 6 N'{CRR 
375-1.6(c). 

2. Any final report or linal engineering 
report that includes construction activities shall 
include ""as built"" drav.·ings sho\ving any changes 
made to the remedial design or the JRM. 

3. In the e\'ent that the final engineering 
report for the Site requires Site managen1ent. 
Rc~pondent :.hall suhmit an initial periodic report by 
in accordance vvith the schedule in the Site 
Management Plan and thereafter in accordance v1ith a 
schedule determined by the Department. Such 
periodic report ~hall be signed by a Professional 
Engineer or hy such other qualified environmental 
prorc~sionul as the Department may find acceptable 
and shall c:ontain a certification as provided at 6 
:'\YC'RR 375- l.8(h)(3 ). Respondent may petition the 
Department for a determination that the institutional 
and/or engineering controls muy be terminated. Such 
petition must be supported by a statement by a 
Profes~ional Engineer that such controls are no longer 
necessary for the protection of public health and the 
environment The Department shall not unreasonably 
withhold its approval of such petition. 

4. \Vithin sixty (60) days of the 
Department's approval ofa Final Report. Respondent 
shal! subrnit such additional V..1ork Plans a~ is 
required by the Departn1ent in it~ appro\'al letter of 
such Final Report Failure lo submit any additional 
\Vork Plans within such period shall he a \'iolation of 
this ()rdcr. 

D. Revle\V ofSuhmittals 

l. ·rhe J)cpart1ncnt shall make a good faith 
e!Tort to rc\·icv.· und respond in \Vriting to each 
submittal Respondent niakes pursuant to this ()rder 
\\lthin sixt~ (60) Days. The Dcpartment"s response 
~hall include, in accordance v.·ith 6 NYCRR 375-
1.6( d). an appro\·al. niodilic:alion request. or 
disapproYal of the suhm.1ttaL in \Vhole or in part. 

1. Upon the Department's vvritten 
approval ofa V./ork Plan. such Department-approved 
\.Vork Plan shall he deemed lo he inc:orporatcd into 
and made a part ofthis (Jrder and shall be 
implemented in accordance \\'ith the schedule 
c:ontaincd therein. 

ii. If the Department modifies or 
requests modifications lo a ~ub1nittal. it shall specify 
the reasons fOr such modilic:alion(~). \\iithin fifteen 
( 15) Da)'S aller the date of the J)epartmenfs \\Tillen 
notice that Rcspondent"s sub1nittal ha~ been 
disapproved, l{espondcnt shall notif)' the Department 
of its election in accordance \Vith 6 \;YCRR 375-
1.6( d)(3 ). If Respondent elects to modi!)' or accept 
the Department"~ modifications to the sub1nittal. 
Respondent shall niake a revised submittal that 
incorporates ull of the Departrnent"s mo<lifi~ation~ to 



the first submittal in accordanl:l: \Vith the time period 
set forth in 6 NYCRR 375-1.6(d)(3). In the i.;\ent 
that Respondent's re\·ised submittal is di~approved. 
the Departmenl shall set forth its reasons !Or such 
disapproval in \\·riling and Respondent shall be in 
violation of this ()rder unless it in\okes dispute 
resolution pursuant to Paragraph XV and its position 
pre\·ails. Failure to make an election or failure to 
comply \vith the election is a violation of this Order. 

iii. If the Department disapproves a 
submittal. it shall specil)' the reasons for its 
disapproval. Within Jilleen ( 15) Days after the date 
ofthe Departmenfs \\Titten nof1ee that Respondent's 
~ubmittal has been disapproved, Re~pondent shall 
notil)' the Department of its election in accordance 
v1ith 6 NYCRR 375-l.6(d)(4). If Respondent elects 
to modify the submittal, Respondent shall make a 
rcYised submittal that addresses all ofthc 
Department's stated reasons for disapproving the first 
submittal in accordance \\ith the time period set forth 
in 6 NYCRR 375-1.6(d)(4). In the event that 
Respondent's revised submittal is disapproved, the 
Department shall set forth its reasons !Or such 
disapproval in \\Titing and Respondent shall be in 
violation of this Order unless it invokes dispute 
resolution pursuant to Paragraph X\/ and its position 
prevails. Failure to make an election or failure lo 
comply \\·ith the election is a violation of this Order. 

2. \Vithin thirty (30) Days after the 
IJepartmcnl 's approval of a final report. Respondent 
~hall submit such final report, as \\ell as all data 
gathered and dra\vings and submittals made pursuant 
to such Work Plan. in an electronic !Ormat acceptable 
to the Department. If any document cannot be 
con\'erted into electronic forn1at, Respondent shall 
submit such document in an alternati'e forn1at 
acceptable to the J)eparlment. 

E. Department's Issuance of a RC_)IJ 

1. Respondent shall cooperate \Vith the 
Department and provide reasonable assistance, 
consistent \Vith the Citi1.en Parti<:ipation Plan, in 
soliciting public comment on the proposed remedial 
action plan ("PRAP.,J, lf any. A Iler the <:los<: of the 
public comment period. the Department shall select a 
final remedial alt<:rnative !Or the Site in a ROD. 
Nothing in this Order shall be <:onstrued to abridge 
any rights of Respondent. as provided by lav.', to 
judi<:ially challenge the Depart1ncnt"s R()[). 

2. Respondent shall have 60 days trom the 
date of the f)epartn1cnt's issuance ofthe R<)I) to 

notit)' the Departn1enl in \\Tiling \Vhcther It v.·ill 
imple1nent th<: remedial activities required by su<:h 
ROD. If the Respondent elect~ not to implement the 
required remedial activities, then this order shall 
terminate in accordance \\·ith Paragraph XIV'.A. 
Failure to make an election or failure 10 comply \\·ilh 
the election i~ a violation of1hls Order. 

F. Institutional/Engineering C'ontrol 
Certification 

In the C\ ent that the remedy for the Site. if any. 
or any \Vork Plan !Or the Site. requires institutional or 
cngincer·1ng controls. Respondent shall sub1nit a 
\\'fitten <:ertification in accordance v.·ith 6 NYCRR 
3 75- J .8(h)(3) and 375-3 .8(h )( 2). 

IV. Penalties 

/\. l. Respondent's f'S.ilure to comply \vith any 
term of this ()rder constitutes a \'iolation ofthi;. 
Order, the E('L. and 6 NYC:RR 375-2.1 l(a)(4). 
Nothing herein abridge~ Respondcnfs right to contest 
any allegation that it has failed to compl;. vvith thi~ 
()rd er. 

'l Payment of any penal tie~ shall not in 
an;. \ray alter Respondent's obligations under this 
Order. 

B. I. Respondent sh al I not sutler an) penalty 
or be subject to any proceeding or action in the event 
it cannot comply \\ith any requirement of this Order 
as a result of any Force l\llajcurc Event as provided at 
6 '\YCRR 375-l.5(h)(4). Respondent mu~t u;.e best 
elforts to anticipate the potential Force Ma_ieure 
L:\·ent. best e!Torts to address any such e\'ent as it is 
occurring. and best efforts follov.·ing the force 
t'vlajeure E\'ent to n1inimize delay to the greate~t 
extent possible. ,.Force Jlvla_jeure'" docs not include 
Respondent's economic inability to eon1ply \Vith any 
obligation, the t'S.ilure of Respondent lo make 
complete and timel)' application for any required 
approYal or pern1it, and non-allainn1ent ofthe goals, 
standards, and rcquiremen!s of this Order. 

'l Respondent shall not if) th~ Department 
in \\·riting \Vithin tive (5) Days of the onset of any 
Force Majeurc L\ ent. Failure to give such notice 
\Vithin such fi\e (5) Day period constitutes a \vaiver 
of any <:!aim that a delay is not subject to penalties. 
Respondent sh al I be decn1cd lo kno\\ of any 
circu1nstance \Yhich it, any entity controlled by it. or 
its contractor~ kne\\ or should ha\·e kno\vn. 



3. Respondent shall have the burden of 
pro\ing b) a preponderance ofthe evidence that (il 
the delay or anticipated delay has been or \\ill be 
caused by a Force Majcurc Event: (ii) the duration of 
the delay or lhc extension sought is ~·arrantcd under 
the circumstances: (iii) best efforts \Vere exercised to 
avoid and mitigate the effecls of the delay; and (i\) 
Respondent complied \\·ith the requirements of 
Subparagraph IV.13.2 regarding timely nolilication. 

4. lfthe Department agrees that the dela) 
or anticipated delay is attributable to a Force Majeurc 
Event. the time for pcrfOrmance of the obligation~ 
that arc affected by the Force Ma_icurc Event shall be 
extended !Or a period of time equivalent to the time 
lost because oflhc Force majuere event. in 
accordance \11ith 375-1.5( 4 ). 

5. If the Department rejects Respondent's 
assertion that an event provides a defense to non­
compliance \\'ith this Order pursuant to Subparagraph 
JV.B, Respondent shall be in violation ofthis Order 
unless it invokes dispute resolution pursuant to 
Paragraph XV and Respondent's position prevails. 

V. Entry upon Site 

A. Respondent hereby consents, upon 
reasonable notice under the circumstances presented, 
to entry upon the Site (or areas in the \icinity ofthe 
Site \Vhich ma)· be under the control of Respondent) 
by any dul) designated officer or employee of the 
Department or any State agency ha\ingjurisdiction 
\\'ith respect to matters addressed pursuant to this 
Order, and by any agent, consultant, contractor. or 
other per~on so authori1.ed by the ('on1n1issioncr. all 
of\vhom shall ahide hy the health and safety rules in 
effect for the Site, for inspecting, san1pling, copying 
recor<ls related to the contan1ination at the Site, 
te~ting, and any other acli\ities necessary to ensure 
Respondent'~ compliance \vith this ()rder. Upon 
request. Respondent shall (il provide the f)eparlmcnt 
v;ith suitahle \Vork space at the Site, including acccs~ 
to a telephone. to the extent available, and (ii) pcrn1it 
the Department full access to all non-pri\ileged 
records relating to matters addressed by this (_)rder. 
Ra\v data is not considered privileged and that 
portion of any privileged document containing ra\\· 
data must be provided to the Oepartn1enl. In the 
event Respondent is unable to obtain any 
authori1ation from third-party property Ov.'ners 
necessary to pcrfOrm its obligations under this Order, 
the Department may, consistent \\'ith its legal 
authority. assist in obtaining such authorizations. 

B. The Department shall have the right to take 
its O\\'TI samples and scientific measurements and the 
Department and Respondent shall each have the right 
to obtain split samples. duplicate samples, or both. of 
all substances an<l materials sarnpled. 'l'he 
Department shall make the results of any such 
sampling and scientific measurements available to 
Respondent. 

VI. Pavment of State Costs 

A. \Vithin fort)·fivc (45) days alter receipt of 
an itemiLed invoice frorn the Department. Respondent 
shall pay to the Department a sum of money \\'h ich 
shall represent reimbursement tOr State Costs as 
provided by 6 NYCRR 375-1.5 (b)(3J(i). f·ailurc to 
timely pay any invoice \Viii be subject lo late payrncnt 
charge and interest at a rate of9o/o from the date the 
pa1mcnt is due until the date the pa1ment i~ 1nadc. 

B. (:osts shall be documented as provided hy 6 
NYCRR 375-1.5(bJ(3). The Department shall not be 
required to pro\idc any other documentation of cost~. 
provided hov;cvcr, that the !)epartment's records shall 
be available consistent \Vith, and in accordance with. 
Article 6 ofthe Public Of"ficers La"''· 

C. Each such payment shall be made payable to 
the :\c\v York State Department of Environmental 
('onservation and shall be sent lo: 

Director, Bureau of Progran1 Manage1ncnt 
Division of En\· ironmental Re1ncdiation 
"Ne\v York State Department ofEn\'ironmental 
Conscr\'ation 
625 Broad\\·ay 
Alban), l\e\' York 12233-7012 

D. The Department shall proYide \Vrittcn 
notification to the Respondent of any change in the 
tOregoing addres~cs. 

I·:. If Respondent ohjects to an: in\ oiccd costs 
under this Order, the pro\isions of6 NYCRR 375-1.5 
(b)(3)(\·) and (\i) shall apply. <)bjections shall he 
senl to the Dcpartrnent as provided under 
subparagraph \'LC ahove. 

F. Jn the event of non-payment of an) invoice 
\Vithin the 45 days provided herein. the Department 
ma) seek cntOrcement ofthis provision pursuant to 
Paragraph !V or the Dcpa11ment may commence an 
enforcement action fOr non-compliance \Vith EC!. '27-
1423 and LCL 71-4003. 



Vil. Release and Covenant Not to Sue 

Upon the Department" s issuance of a (:ertificate 
of Completion as prO\ided at 61\YCRR 375-1.9 and 
375-2.9. Respondent ~hall obtain the benefits 
conferred by such provisions, subject to the terms and 
conditions described therein. 

\'!II. Reservation of Rights 

A. Except as provided at 6 NYCRR 375-1.9 
and 375-2.9, nothing contained in this Order shall be 
construed as barring. diminishing. adjudicating. or in 
any \Va) affecting any of the [)epartmcnt's rights or 
authorities. including. but not limited to, the right to 
require performance of further investigations and/or 
response action{s). to recover natural resource 
dan1ages. and/or to exercise an) summary abatement 
pov.-ers \Vilh respect to any person. including 
Respondent. 

R. Except as othcr\visc provided in this Order. 
Respondent specifically reser\·cs all rights and 
defenses under applicable la\\' respecting any 
Departmental assertion of remedial liability and/or 
natural resource damages against Respondent. and 
further reserves all rights respecting the enforcement 
of this Order. including the rights to notice, to be 
heard. to appeal. and tu an) other due process. The 
existence ofthis Order or Respondent's compliance 
\vilh it shall not be construed as an admission of 
liability. tault, \\rong<loing. or breach of standard of 
care by Respondent. and shall not give rise to any 
presumption ofla\v or finding of fact. or create any 
rights. or grant any cause ofaetion. \Vhich shall inure 
to the benefit of any third party. Further, Respondent 
reserves such rights as it may ha\·C to seek and obtain 
contribution. indemnification. and/or any other form 
ofrccoYcry from its insurers and fron1 other 
potentially responsible parties or their insurers tor 
past or future response and/or cleanup costs or such 
other costs or damages arising frorn the 
contamination at the Site as 1nay be provided by law. 
including but not limited lo rights of contribution 
under section l l3(f)(3)(RJ of('J·:RCLA. 42 l:.S.(:. § 
9613(f)(3)(B}. 

IX. Indemnification 

Respondent shall indemnify and hold the 
Department. the State ofNe\v York. the Trustee of 
the State's natural resources. and their representatives 
and employees harmless as provided by 6 NYC'RR 
3 75-2.5(a)(3 )(i). 

X. Public ~'oticc 

A. \Vithin thirty (30) Days after the erfecti\'c 
date ofthis Or<lcr. Respondent shall pro\ide notice as 
required by 6 NYCRR 3 75-1.5(a). \Vithin sixty ( 60) 
[)ays or such filing, Respondent shall pro\· idc the 
Department \Vith a copy of such instrurnent certified 
by the recording officer to be a true and taithful copy. 

B. If Respondent proposes tu transfer by sale or 
lease the '>'>'hole or any part of Respondent's interest 
in the Site. or becomes a\vare of such transfer. 
Respon<lcnt shall. not te\\'er than forty-five ( 45) Days 
before the date of transrer. or v,·ithin forty-five (45) 
Days alter becoming a\\·arc of such conveyance. 
notif): the l)cpa11mcnt in V>Titing ofthe identit) of the 
transferee and of the nature and proposed or actual 
date of the conveyance. and ~hall notil)' the transferee 
in \\Titing, \vith a copy to the Department, of the 
applicability ofthis Order. Ho\Ve\'er. such obligation 
~hall not extend to a conveyance by means of a 
corporate reorganization or merger or the granting of 
any rights under any mortgage. <leed. trust. 
assignment.judgment. lien. pledge. security 
agreen1ent. lease. or any other right accruing to a 
person not affiliated v,·ith Respondent to secure the 
repayment of rnoney or the performance of a duty or 
obligation. 

XI. Change of Lse 

Appllcant shall notify the Dcpartrncnt at least 
sixty ( 60) da~ s in ad\'ancc of any change of use. as 
defined in 6 NYCRR 375-2.2(aJ, \\'hich is proposed 
for the Site, in accordance \vith the provisions of6 
NYCRR 375-1.l l(dl. In the e\'ent the l)epartmcnt 
dctcrn1ines that the proposed change of use is 
prohibited. the Department shall notil)' Applicant of 
such <lclcrmination \Vlthin IOrty-fi\·e (45) <lays of 
receipt of such notice. 

XII. Environmental l·:asement 

A. If a Record of IJecision fur the Site relies 
upon one or more institutional an<l/or engineering 
controls. Respondent (or the U\\TICr of the Site) shall 
submit to the Department for approval an 
Environmental Ease1ncnt to run v,·ith the land in fa\'or 
of the State \Vhich complies 111·ith the requirements ol' 
EC!. Article 71, l"itlc 36, and 6 NYCRR 375-
L8(h )(2). lJpon accertance of the En\ ironmental 
lascmcnt by the State. Re~pundcnt shall comply \\'ilh 
the requircn1cnts of 6 NYC RR 3 75- l .8(h)(2). 



B. lfthe ROD provides frir no action other than 
imple1ncntation of one or more in~titutional controls, 
Respondent shall cause an en\ironn1ental casement to 
be recorded under the provisions or Subparagraph 
XII.A. 

C. Ir Respondent docs not cause such 
environn1ental casement to be recorder.I in accordance 
\vith 6 NYCRR 375-l.8(h)(2), Re~pondcnt v.·ill not be 
entitled to the benefit~ conferred by 6 ['.;Y(:l{R 375-
1.9 and 375-2.9 and the Department may file an 
F.nvironlnental Notice on the site. 

XIII. Progress Reports 

Respondent shall submit a v.Tittcn progress report 
of its actions under this Order to the parties identified 
in Subparagraph IV.A.I of the Order by the 10th day 
of each month comn1encing 'Ni th the month 
subsequent to the appro\a[ of the first Work Plan and 
ending n·ith the ·rcnnination date as set forth in 
Paragraph XIV, unless a diflE:rent frequency is set 
forth in a \\iork Plan. Such reports ~hall, at a 
minimum, include: all actions relative to the Site 
during the previous reporting period and those 
anticipated for the next reporting period; all approved 
activlty modifications (change~ ofv,·ork scope and/or 
schedule); all results of sampling and tests and all 
other data received or generated by or on behalf of 
Respondent in connection \vith this Site, \Vhether 
under thi~ ()rder or othcr\\'ise, in the previous 
reporting period, including quality assurance/quality 
control information; information regarding 
percentage of completion; unrc~ol\cd delays 
encountered or anticipated that may afiect the fUturc 
schedule and efforts made to mitigate such dcluys; 
and infonnation regarding acti\'ilics undertaken in 
support of the ("itizen Participation Plan during the 
prc\·ious reporting period and tho~c anticipated for 
the next reporting period. 

XIV'. Termination of Order 

A. This ()rder v.ill terminate upon the earlier of 
the follo\\lng events: 

J. Respondent's election in accordance 
\\'ith Paragraph 111.E.2 not to implement the remedial 
actiYities required pursuant to the ROIJ. In the event 
oftermination in accordance 1.vith this Subparagraph, 
this ()rder shall terminate effective the 5th !Jay after 
the Department's receipt of the \\Tittcn notification. 
provided, ho\~·e\·er. that if there are one or more 
\Vork Plan(~) for \Vhich a final report has not been 
approved at the time of Respondent's notific:ation of 

il~ elcc:tion not to implement the remedial activitic~ in 
accordance v;ith the ROD, Respondent shall complete 
the activities required by such pre\'iousl) approved 
\Vork Plan(sl con~istent \'>·ith the schedules contained 
therein. Thereafter, this Order shall terminate 
eflE:ctivc the 5th Day after the !Jcpartment's approval 
ofthc final report for all prcviou~ly approved Work 
Plans; or 

2. !"he Department's written determination 
that Respondent has completed all phases of the 
Remedial Program (including Site Management), in 
\Vhich event the termination shall be eflecti\e on the 
5th I Jay after the date of the Department's letter 
~tating that all phases of the remedial program have 
been completed. 

B. 7\otv-ilthstanding the foregoing, the 
provisions contained in Paragraphs VI and IX shall 
sunive the lern1ination of this Order and any 
violation of such sur\'i\'ing Paragraphs shall be a 
violation of this Order, the E('L, and 6 NYC"RR 375-
2.11(a)(4 ), subjecting Respondent to penalties as 
provided under Paragraph !\'so long as such 
obligations accrued on or prior to the ·rcrmination 
Date. 

C. If the ()rder is tern1inated pursuant to 
Subparagraph XIV .A. l, neither this Order nor its 
termination shall affect any liability of Respondent 
for re1ncdiation of the Site and/or for pay1ncnt of 
State l"osts, including implementation of removal and 
remedial actions. intere~l. enforcement, and any and 
all other response cosl<; as defined under CL::RCLA, 
nor shall it affect any defenses to such liability that 
ma~ be asserted hy Respondent. Respondent sh al I 
also ensure that it doc~ not lea\'e the Site in a 
condition, from the perspecti\'e of'hun1an health and 
cnYironmental prolcc:tion. \\'Orsc than that \\'hich 
existed before any acth·ities under this ()rdcr v.·ere 
commenced. Fttrther. the !Jcpartn1en(s eft()1ts in 
obtaining and overseeing compliance \\'ith this Order 
~hall constitute reasonable cffi.1rts under lavv to obtain 
a \'Oluntary commitment from Respondent for any 
l'urthcr activities to he undertaken as part ofa 
Remedial Program for the Sile. 

X\1
• fJispute Rc~olution 

A. In the event disputes arise under this ()rder. 
Respondent ma}. lvithin fiflccn ( 15) Days atler 
Respondent kncv.· or should ha\'e kno\\·n of the facts 
\\·hich are the basis of the dispute, Initiate dispute 
resolution in accordance \\'ith the pro\·isions of6 
NYC'RR 375-1.5(bl(2l. 



B. All cost incun·ed by the fJeparlmcnt 
associated \Vith dispute resolution arc State cost~ 
subject to reimbursement pursuant to this Order. 

C. '-:othing contained in this Order shall be 
construed to authori7e Respondent to in\ oke dispute 
resolution \Vith respect tu the remed)· selei.:tcd by the 
Department in the ROD or any element of such 
remedy. nor to impair any right of Respondent to seek 
judic:ial rcYic\r ofthe Department's selection of any 
remedy. 

X\1!. Miscellaneous 

A. Respondent agrees to comply \vith and be 
hound by the provisions of 6 NY CRR Subparts 3 75-1 
and 375-2: the provisions of;.uc:h Subparts that arc 
referenced herein arc referenced !Or c:larit: and 
con\enicncc only and the failure ofthis Order to 
specifically refi::rencc any particular regulatory 
pro\'ision i~ not intended to impl: that such pro\ision 
is not applicable to activities pcrforn1ed under this 
Order. 

B. The Department ma: e\empt Respondent 
l'ron1 the requirement to obtain any state or local 
perinit or other authoriLation for any activil) 
conducted pursuant to this ()rder in aci.:ordancc ,,.,-ith 6 
NYCRR 375-1.12(b). (c). and (d). 

C. l. Respondent shall use best cftOrts to 
obtain all Site access. permits. ca~crncnts. approvals. 
institutional controls, and/or authori1ations nec:essary 
to perfo1m Respondcnfs obligation~ under this 
Order. inc:luding all Department-appro\'ed \V ork 
Plans and the schedule~ contained therein. ![despite 
Rcspondent"s best efforts. any access. pern1its. 
easements. approvals, institutional controls. or 
authorizations cannot be obtained. Respondent shall 
promptly notify the Department and inc:ludc a 
~ummary of the steps taken. The !Jepartmcnt may. as 
it deems appropriate and \vithin its authority, assist 
Rc:spondcnt in obtaining same. 

2. !fan interest in property is needed to 
iinplcmcnt an institutional control required by a \\'ork 
Plan and such interest cannot be obtained. the 
Department may require Respondent to modi(y the 
V.1 urk Plan pursuant lo 6 N't'('RR 3 75-1.6( d)( 3) to 
reflect changes necessitated b) Respondent's inability 
to obtain such interest. 

f). The paragraph headings set forth in this 
Order arc included !Or c:onvenience ofre!Crcnce only 

and shall be disregarded in the construction and 
interpretation of any pro\'i~ions ofthis Order. 

E. 1. ·1·he terms of this Ordc:r shall constitute 
the complete and entire agreement hct\veen the 
f)epartmcnt and Respondent concerning the 
implementation of the activities required by this 
Order. No term. condition, understanding, or 
agreement purporting to modi!~ or vary any term of 
this Order shall be binding unless n1ade in v.Titing and 
subscribed by the paity to be bound. No in!Ormal 
advice, guidance. suggestion. or comment by the 
Department shall be construed as relieYing 
Respondent ofRespondenr~ obligation to obtain sui.:h 
fonnal approvals as n1ay be required by thi~ Order. 
In the event ofa conflict het\\'een the terms of this 
()rder and any \Vork Plan submitted pursuant to this 
Order. the tern1s ofthi~ Order shall control over the 
terms of the \\lork Plan(sJ. Re~pondcnt consents to 
and agrees not to conte~t the authorit} and 
_juri~diction ofthc Department to enter into or en10rce 
this Order. 

2. 1. Except as set fOrth herein. if 
Respondent desires that any pro\ ision of this Order 
be c:hangcd, Respondent shall 1nake timely \~Titten 
application to the Commissioner \\'ith copies lo the 
parties listed in Subparagraph IV.A.1 

II. If Respondent seeks to mod if) an 
approYed \lo/ork Plan. a '-"Titten request ~hall be made 
to the Department's project n1anagcr. \\'ith copies lo 
the parties listed in Subparagraph !\'.A.1. 

111. Requests for a c:hange to a time 
rr,unc ~ct forth ·1n this Order shall be made in '-"Tiling 
to the Departmenr~ project attorne) and projcc:t 
manager; suc:h requests shall not be unreasonabl: 
denied and a \\ritten response to such requcsb ~hall 
be sent to Respondent promptly. 

F I. !{there are n1ultiplc parties signing this 
Order. the term .. Respondent .. shall be read in the 
plural. the obligations of eac:h suc:h party under this 
()rder are joint and several. and the: insol\ency of or 
tailure by any Respondent to irnplcmcnt an) 
obligations under this C)r<ler shall not afTect the 
obligations of the remaining Rcspondent(s) under this 
Order. 

2. If Respondent is a partnership. the 
ohligations of all general partners {including limited 
partners \rho act as general partners) under this (Jrder 
are joint and ~c:\Tral and the insol\'cncy or failure of 
any general partner to implement an) obligations 



under thi~ ()rder shall not afTccl the ohl'1gations of the 
remaining partner(~) under this Onler. 

3. Not,Nithstanding the foregoing 
Subparagraphs XVJ.F.l and 2, lfmultiplc parties sign 
this Order as Respondents but not all of the signing 
parties elect to implement a \Vork Plan. all 
Respondents are jointly and severally liable for each 
and every obligation under this Order through the 
completion of actiYities in such \1iork Plan that all 
such parties consented to; thereafter, only those 
Respondents electing to perform additional \\·ork 
shall be jointly and severally liable under this Order 
for the obi ·1gations and activities under such 
additional 'Nork Plan(s). The parties e!e<:ting not to 
implement the additional \\'ork Plan{s) shall have no 
obligations under this Order relative to the activities 
set forth in such \!/urk Plan(s). Further. only those 
Respondents electing to implement ~u<:h additional 
Work Plan(s) shall be eligible to receive the release 
and covenant not to su<: referenced in Paragraph VJI. 

Cr. Respondent shall be ent'1tled to receive 
contribution protection and/or to seek contribution to 
the extent authorized by ~CL 27-1421 ( 6) and 6 
NYCRR 375-1.5(bl(5l. 

H. Unless othenvise express!) pro\idcd herein, 
terms used in this ()rder \Vhich are defined in ECL 
Article 27 or in regulations promulgated thereunder 
shall have the meaning as~igncd to them under said 
statute or regulations. 

I. Respondenfs obligations under this Order 
represent payment for or rcirnbur:sement or response 
costs. and ~hall not be deemed to constitute an) type 
of line or penalty. 

1. Respondent and Respondent'<> successors 
and assigns shall be bound by thls ()rder. Any 
change in O\\'ncrship or corporate ~Latus of 
Respondent sh al I in no vtay alter Re~pondcnf s 
responsibilities under this Order. 

K. Th"1s Order n1ay be e;,.ecuted for the 
convenience ofthe parlic~ hereto. indi\'iduall)' or in 
con1bination. in one or more counterparts, each of 
whi<:h shall he deemed to have the status of an 
executed original and all of\\hich shall together 
<:onstitute one and the same 
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EXHIBIT I 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

DIVISION OF ENVIRONMENTAL REMEDIATION 

BUREAU OF PROGRAM MANAGEMENT 

SITE NAME·. 

SITE NO.: 

TIME FRAME: DEC 

COST CATEGORY 

COST SUMMARY 

223-20 Braddock Avenue 

241216 

Life - 12/26/18 

DIRECT PERSONAL SERVJCES 

FRINGE 

INDIRECT 

PERSONAL SERVICES SUBTOTAL 

CONTRACTUAL 

TRAVEL 

OTHER NPS 

NON-PERSONAL SERVICES SUBTOTAL 

DEC TOTAL 

DOH TOTAL (NOT AVAILABLE) 

MINUS PREVIOUSLY REIMBURSED AMOUNT (IF 

APPLICABLE) 

DEC & DOH TOTAL 

COST CAP (IF APPLICABLE) 

GRAND TOTAL 

AMOUNTS 

$539.14 

$344.46 

$332.58 

$1,216.18 

$0.00 

$0.00 

$0.00 

$0.00 

$1,216.18 

N/A 

$0.00 

$1,216.18 

N/A 

$1,216.18 

EXHIBIT NO. 

II 



Cost Query 
EXHIBIT II 

Cost Query - Ad Hoc 

Criteria·. Timecard Begin Date 5/3/2018 And Timecard End Date 12/26/2018 And Task Code 72837 

Leave Charges: Included 
Cost Indicator: Direct 
Rate Type: Non-Federal 
Download Excel Reoort 
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