NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
STATE SUPERFUND PROGRAM
ECL §27-1301 et seq.

ADMINISTRATIVE SETTLEMENT
_ _ Index No. CO 3-20210708-52
DEC Site Name: Royal Carting Service
DEC Site No.: 314011
Site Address: 409 Route 82 )
Hopewell Junction, NY 12533

Hereinafter referred to as "Site"

by: Watch Hill Holding Corp. and
- Panichi Holding Corp. d/b/a Royal Carting Service Corp.
RESPONDENT

Hereinafter referred to as "Respondent”

1. A. The New York State Department of Environmental Conservation
("Department") is responsible for inactive hazardous waste disposal site remedial
programs pursuant o Article 27, Title 13 of the Environmental Conservation Lawy
("ECL") and Part 375 of Title 6- of the Official Compitation of Codes, Rules and
Regulations: ("6 NYCRR") and may issue orders consistent with the authority granted to
the Commissioner by such statute.

B. The Department is responsible for carrying out the pohcy of the State of
New York io conserve, improve and protect its natural fesources and-ervironment and
control water, land, and air pollution consistent with the authonty granted fo the
Department and the Commissioner by Article 1, Title 3-of the ECL.

€. This Order is issued pursuant to the Depariments authority under, inter alia,
ECL Article 27, Title 13 and ECL 3-0301, and resolves Respondent's liability to the
State as provided at 6 NYCRR 375-1 5(b)(5)

2. The Site is not currently listed in the Registry of Inactive Hazardous Waste

Disposal Sites in New: York State, and is instead identified as a “P* or potential site with
a Site Number of 314011.

3. Respondent consents to the issuance of this Order without (i) an admission or
finding of liability, fault, wrongdoing, or viclation of any law, tegulation, permit, order,
requirement, or standard of care of any kind whatsoever; (i) an acknowledgment that
there has been a release or threatened release of hazardous waste at or from the Site:




and/or (iifj an acknowledgment that a release or threatened release of hazardous waste
at or from the Site constitutes a significant threat to the public health or environment.

4.  Respondent and the Department agree that the primary goals of this Order are to
appropriately characterize the contamination at the Site and provide a mechanism for

~Respondentto-implement-any necessary interim remedial measures and associated T

site management.

5. Solely with regard to the matters set forth below, Respondent hereby waives any
right to a hearing as may be provided by law, consents to the issuance and entry of this
Order, and agrees to be bound by its terms. Respondent consénts to and agrees not to
contest the authority or jurisdiction of the Departrent to issue or enforce this Order, and
agrees not to contest the validity of this Order or its terms or the validity of data
submitted to the Department by Respondent pursuant to this Order.

NOW, having considered this. matter-and being duly advised, IT 1S ORDERED
THAT: '

1. _Real Property

The Site subject to this Order has been assigned number 314011, consists of
approximately & acres, and is as follows:

Subject Property Description (A Map of the Site is attached as Exhibit "A")

Tax Map/Parce! No.: 132800-8357-03-260.107-0000
132800-6357-03-325.144-0000
132800-6357-03-343.151-0000
132800-6357-03-339,176-0000

Address 409 Route 82
Hopewell Junction, NY 12533
Owner: Watch Hill Holding Corp.
. Work Plans

A. Site Characterization Work Plan shall be submitted to the Deparirnent by
the Respondent within thirty (30) days after the effective daie of this Order. Respondent
may termiiate this Order upon the Department's approval of a complete Site
Characterization.

B. [f the New York State Deparireni of Health (DOH) determines that the
protection and/or provision of potable water at and in the vicinity of the site is necessary,
Respondent may develop and implement ene or mere Interim Remedial Measure {IRM)
Work Plans to address the issue. If Respondent elects to develop and implement an




[RM, the required scope of any IRM under this paragraph shall be determined by the
Department in. consultation with DOH. Any such IRM Work Plan shall be submitted to
the Department by the Respondent for approval within sixty (60) days after it is
requested in writing by the Department. If, at any point d uring the Site Characterization,
the Department determines that the Site is not a source of contamination, Respondent '
-reserves the-right to- request the Department's authorization to cease provision of -
potable water under the IRM Work Plan.

C. If Respondent declines to develop and lmplement ohe or moré IRM(s)
for the protechon and/or provision of potable water at and in the vicinity of the site
required by DOH, the Department may use funds from the Hazardous Waste Remedial
Fund established pursuant to the State Finance Law, and in accordance with the ECL.
and the rules and regulations promulgated thereto, to underake the required remedial
work, The Depariment reserves its right to recover costs incurred relative to such
remedial work as provided in 42 USC 9607, the ECL,, the State Finance Law, and other
applicable provision of state and/or federal Jaw.

IR Payment of State Costs

Invoices shall be sent to Respondent at the following address:

Watchill Hoiding Corp.

P.O. Box. 1209

409 Route 82

Hopewell Junction, NY 12533

Panichi Holding Corp. d/b/a- Royal Carting Sefvice Co.
P.O. Box 1209

409.Route 82

Hopewell Junction, NY 12533

In addition to the requirément to pay future State Costs as set forth in Appendix
"A", within forty-five (45) Days after the effective date of this Consent Order,
Respondent shall pay to the Department the sumof $12,663.44, which shall represent
reimbursement and final setttement for past State Costs incuired prior to the effective
date of this Consent Order.

V. Communications
A. All written communications reguired by this Consent Order shall be
transmitted by United States Postal Service, by private courier service, by hand

delivery, or by electronic mail.

1. Communication from Respondent shall be sent to:




Fabio lwashita, DEC Project Manager (1 hard copy (unbound for work
plans) & 1 electronic copy)

New York State Department of Environmental Conservation

Division of Environmental Remediation

625 Broadway

Albany, N.Y. 12233

fabio.iwashita@dec.ny.qov

Anthony Bollasina, P.G.

New York State Department of Environmental Conservation
Division of Environmental Remediation

625 Broadway

Albany, N.Y. 12233

anthony.bollasina@dec.ny.gov

Christine Vooris (electronic copy only)

New York State Department of Health

Bureau of Environmental Exposure Investigation
Empire State Plaza

Corning Tower Room 1787

Albany, N.Y. 12237
christine.vooris@health.ny.gov

Jennifer Andaloro, DEC Project Attorney (correspondence only)
New York State Department of Environmental Conservation
Office of General Counsel

625 Broadway, 14" Floor

Albany, NY 12233

jennifer.andaloro@dec.ny.gov

2, Communication from the Department to Respondent shall be sent to:

Watchill Holding Corp.

P.O. Box 1209

409 Route 82

Hopewell Junction, NY 12533

Panichi Holding Corp. d/b/a Royal Carting Service Co.
P.O. Box 1209

409 Route 82

Hopewell Junction, NY 12533

B. The Department and Respondent reserve the right to designate additional
or different addressees for communication on written notice to the other. Additionally,
the Department reserves the right to request that the Respondent provide more than
one paper copy of any work plan or report.



C. Each party shall notify the other within ninety (90) days after any change in
the addresses listed in this paragraph or in Paragraph i.

V. Cert:flcate of Comp[etron/No Further Actlen/Satlsfactorv Comp!etten

Upon the Department s issuance of a Certificate of Completion as. provided at 6
NYCRR 375-1.9 and 375-2.9, Respondent shall obtain the benefits conferred by such
provisions, subject to the terms and conditions described therein. However, if, after the
completion of any required investigations and/or interim remedial actions, the
Department determines that the. Site will not be listed in the Registty of inactive
Hazardous Waste Disposal Sites in New York State, the Department will not issue a
Certificate of Completion but will issue a No Further Act_lon.fs atisfactory Completion
Letter to Respondent reflecting the Department's determination that, other than
implemenitation of a. Site Management Plan if required, no further remedial action at the
Site is presently hecessary. The Leétter's form and substance shall be materially similar

‘o the attached Exhibijt C. The provisions of this paragraph shall not apply if Respondent

elects to terminate the order as set forth in paragraphi 1. A.

VI,  Miscellaneous

A.  Appendix A - "Standard Clauses for All New York State, State Superfund

Orders” is attached to and hereby made a part of this Order as if set forth fully herein.

B. In the. event.of a conflict between the main body of this Order (including
any and all attachments thereto and amendments thereof) and the ferms of Appendix A,.
the main body of this Order shall control.

C. The effective date of this Order is the 10th day after it-is sighed by the’

Commissioner or the Commissioner's designee.

DATED: _ _
BASIL SEGGOS'
o COMMISSIONER
NOV 1 8 27 NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

_By

,? 17 A
MrchaelJ Ryan ®.E., Director
Division of Environmental Rernediation




CONSENT BY RESPONDENT

Respondent hereby consentsto the i Issuing and eniering of this Consent Order,
_waives Respondent's right to a hearing herein as provided by law, and agrees to be
__bound by this Consent Order,

/ / A
ZTitle? President

Date: November . 2021

STATE OF NEW YORK )
) 88:
COUNTY OF DUTCHESS )

On the ’7( ~day of _November in the year 20.21 , before me, the
‘undersigned, personally appeared _ Emil Panichi (full
name) personally known to me or proved to me on the basis of satisfactory evidenhce to
be the individual whose name is subscribed to the within instrument and acknowledged
to me that he/she executed the same in histher capacity, and that by his/her signature
on the instrument, the individual, or the person upon behalf of which the individual
acted, exectted the instrument,

Acknowledgment by a corporation, in New York State;

On the f day of _November in the year 20 o1 , hefore me, the
undersigned, personally appeared __ Emil Panichi (full
name} personally known te me who, being duly sworn, did depose and say that
he/she/they resids at Millbrook, New York . (full mailing address)
and that he/she/they is (are) the

Pregident : {president or other

officer or diréctor or atforney in fact duly appointed) of the.
Watch Hill Holding Corp,
(full legal name of corporation), the corporation described in and which executed
the above instrument; and that he/shez‘they signed his/heritheir name(s) thereto by the
authority of the board of directors of said corporation.

| Notary Pibiic, Stale of New York
CONSENT BY RESPONDENT
JENNIFER MCG OVERN
NOTARY PUBLIC, STATE OF NEW YORK
Registration No, 01MC6341088

_ Qualified in Putnam County
Commission Expires June 15, 2024




Respondent hereby consents to the issuing and eritering of this Consent Order,
waives Respondent's right to a hearing herein as provided by law, and agrees to be
bound by this Consent Order.

Pamchl 16
dibla F _

. / \
Title? President

Date: November . 2021

STATE OF NEWYORK )
_ } 88!
COUNTY OF DUTGCHESS )

On the 17/ . day of _November in the year.20 21 , before me, the
undersigned, personally appeared _ pmil Panichi (fuil
name) personally known to me or proved to me on the basis of satisfactory evidence to
be the individual whose name is subscribed to the within instrument and acknowledged
to me that he/she executed the same in his/her capacity, and that by his/her signature
on the instrument, the individual, or the person Upon behalf of which the individual
acted, executed the‘instrument.

Acknowledgment by a corporation, in New York State:

Onthe 4  day of November in the year 20 21 , before me, the
undersigned, personally appeared _ Enil Paniehi {fulf
name) personally known to me who, being duly sworn; did depose and say that
he/shefthey reside at ___ Millbrook, New York {full mailing address)
and that he/she/they is {(are) the

President (president or other

officer or director or attorney in fact duly appointed) of the
Panichi Holding Corp. d/b/a Royal Carting Service Co.
(full legal hame of corporation), the corporation described in and which executed
the above instrument; and that he/she/they signed his/heritheir name(s) thereto by the
‘gutharity of the board of directors of said corporation:

Notary Public, _St’ate of New York

JENNIFER MCGOVERN
NOTARY PUBLIG, STATE GOF NEW YORK.
Registration Mo. 01M8341096
-Qualiied in Putham County

mission Expires Jimne 15, 2024




EXHIBIT "A"

Map




Royal Carting Service, Site IU: 314011
Hopewell Junction, NY
Site Map
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EXHIBIT "B"
RECORDS SEARCH REPORT

1. Detail all environmental! data and information within Respondent’s or

“Respondent's-agents’ orconsultants’ possession or controf regarding environmental-

conditions at or-emanating from the Site.

2. A comprehensive list of all existing relevant reports with titles, authors; and
subject matter, as well as'a description of the results of all previous investigations of the

Site and of areas immediately surrounding the Site which are or might be affected by

contamination at the Site, including all available topographic and property surveys,
engineering studies, and aerla! photographs.

3. A concise summary of information held by Respondent and Respondent’s
attorneys and consultants with respectto:

(i) a history and description of the Site, including the nature of
operations; '

(i) the types, quantities, physical state, locations, methods, and dates
of disposal or release of hazardous waste ator emanating from the Site;

(ii)a description of current Site security (i.e. fencing, posting, etc.); and
(i) the names and addresses of all persons responsible for disposal of

hazardous waste, including the dates of such disposal and any proof linking each stch
person responsible with the hazardous wastes identified.




Exhibit “C”

[date]
[Respondent name and address]
RE: Satisfactory Completion Letter/No Further Action Letter
Site No.:
Site Name:

Dear Respondent:

This letter is sent to notify Respondent that it has satisfactorily completed the
Site Characterization/Interim Remedial Measure of the remediation project that
Respondent undertook under the Consent Order Index No. for Address, Town
and Village of, County, New York (Tax Map/Parcel No. ) (“Site”). The New York State
Department of Environmental Conservation (“Department”) has determined, subject to
the Department's reservation of rights outlined below, contained in the Consent Order,
or existing at law, based upon our inspection of the above-referenced Site and upon our
review of the documents you have submitted, that you completed the project in
accordance with the terms and conditions of the above-referenced Order and no further
remedial action (other than implementation of the Site Management Plan if required) is
necessary. As a result, the Department is issuing this Satisfactory Completion/No
Further Action Letter for the project.

Notwithstanding that the Department has determined that no further remedial
action is necessary with the respect to the Site, the Department reserves any and all
rights and authority, including rights concerning any claim for natural resource damages
or the authority to engage in or require any further investigation or remediation the
Department deems necessary. The Department retains all its respective rights
concerning circumstances where Respondent, their lessees, sublessees, successors, or
assigns cause or permit a Release or threat of Release at the site of any hazardous
substance (as that term is defined at 42 USC 9601[14]) or petroleum (as that term is
defined in Navigation Law § 172[15]).

Additionally, with respect to the site, nothing contained in this letter shall be
construed to:

preclude the State of New York on behalf of the New York State Environmental
Protection and Spill Compensation Fund from recovering a claim of any kind or
nature against any party;



. prejudice any rights of the Department to take any investigatory action or
remediation or corrective measures it may deem necessary if Respondent fails to
comply with the Order or if contamination other than contamination within the
present knowledge of the Department is encountered at the Site:

. prohibit the Commissioner or his duly authorized representative from exercising
any summary abatement powers.

In conclusion, the Department is pleased to be part of this effort to return the site
to productive use and benefit to the entire community.

If you have any questions, please do not hesitate to contact [project manager],
site project manager, at [telephone number].

Sincerely,

Michael Ryan
Director
Division of Environmental Remediation

ec:  [list appropriate staff]



APPENDIX "A"

STANDARD CLAUSES FOR ALL NEW YORK STATE
STATE SUPERFUND ORDERS



APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE.
SUPERFUND ADMINISTRATIVE ORDERS.

- -~~The parties-te-the State Superfund Ordet-
(hereinafter "Order") agree to be'bound by the
following clauses which are hereby made a part of
the Order The word "Respondent™ herein reférsto
any party to the Order, other than the New York State
Department of Environmental Conservation
(hereinafter "Department™).

1. Citizen Participation Plan

Within tweaty (20) days after the Departinerit
places the site on the registry, , Respondent shal}
submit for review and approval a written citizen
participation plan prepared in accordance with the
requiremsnts of ECL §27-1417. and 6 NYCRR .
sections 375-1.10 and 375-3.10. Upon approval, the
Citizen Participation Plan’shall be deemed to'be
incorporated into and made apart of this Order..

T1. ‘Initial Submiitial

Withinthirty (30) days afterthe effective daté of
this Order; Respondent shall submit-to the
Depaitment a Records Search Report. prepared in
accordance with Extiibit “B” attachied to the Order.
The Recoids Search Report.can be limited if the:
Department notifies Responderit that prior
submissions satisfy specific items requirad for the.
Records Search Report.

II. Development, Performance, and Reporting of
Worl\ Pians

A, Work Plan Requirerents

All activities atthe Site that comprise any
element of an Inactive Hazardous Waste Disposal
Site Reriiedial Program shall be conducted pursuant
to.one Or more Départment-approved work plans
(“Work Plan” or “Work Plans™) and this Order and
all activities shall be consistent with the National il
and Hazardous’ Substances Pollution Contmgency
Plarr (NCP), 40 C.F.R. Part 300, as réquired under
CERCLA, 42 17.8.C. § 9600 et sag. The Work
Plati(s) under this Ordershall address both on-Site
and off-Site conditions and shall be developed and
lmp]emented in accordance with 6 NYCRR § 375-
1.6(a), 375-3.6, and 375-6. AllDepartmen’c-approved

Work Plans shail be ificorporated into and become
erforceable parts of this Order. Upon approval ofa

- Work-Plan by the Department; Respondent-shall -

implement such Work Plan in accordandée with the
schedule contained thetein. Nothinig in this
Subpdragraph shall mandate that any particular Work
Plan be submitted.

The Work Plans shall be captioned as follows::

1. Site Characterization " $C™) Work

‘Plan: a-Work Plan which prowdes for the
Iidentification of the presence of any hazardous waste

disposal at the. Site;

2. Remedial Investigation/Feasibility
Study (“RIFS”) Work Plan: & Work Plan which
provides for the investigation of the nature and extent
of contamination within the boundaries of the Site-
and emanating from such Site and-a study of remedial
alternatives to-address such on-site and off-site
contamination,

3. Remedial Design/Réemedial Action
(“RD/RA™) Woik Plan: a Work Plan which provides
for the developmentand implementation of final
plans and specifications for unplementmg the
remedial alternative set forth i in the ROD;

4. "IRM Work Plan" if the Work Plan
provides for an interim remedial medsure;

3. "Site Management Plan” if the Work
Pian proyides for the identification and
Implementatlon of institutional and/or engineering.
controls as well as any niecessary monitoring and/or
eperation and maintenance 6fthe remedy; or

6. "Supplemental” if additional work pia.ns_-
other than those set forth in Subparagraph IILA.1-5
of Appendix A of this Order are required to be-
prepared and implemented,

B. Submission/Implementation.of Work Plans

1. Respondent may opt o propose one or
more additional or supplememal Work Plans
(including ong or more IRM Work Plans) at any time,
which the Departinent shall review for
appropriateness and technical sufficiency.




2. Any proposed Work Plan shall be
submitted for the Department's review and approval
and shall include, at a minimum, a chronological
description of the anticipated activities, a schedule
for performance of those activities, and sufficient
detail to allow the Department to evaluate that Work
Plan.

i. The Department shall notify
Respondent in writing if the Department determines
that any element of a Department-approved Work
Plan needs to be modified in order to achieve the
objectives of the Work Plan as set forth in
Subparagraph III.A or to ensure that the Remedial
Program otherwise protects human health and the
environment. Upon receipt of such notification,
Respondent shall, subject to dispute resolution
pursuant to Paragraph XV, modify the Work Plan.

ii. The Department may request,
subject to dispute resolution pursuant to Paragraph
XV, that Respondent submit additional or
supplemental Work Plans for the Site to complete the
current remedial phase within thirty (30) Days after
the Department’s written request.

3. A Site Management Plan, if necessary,
shall be submitted in accordance with the schedule
set forth in the IRM Work Plan or Remedial Work
Plan.

4. During all field activities conducted
under a Department-approved Work Plan,
Respondent shall have on-Site a representative who is
qualified to supervise the activities undertaken in
accordance with the provisions of 6 NYCRR 375-
1.6(a)(3).

5. A Professional Engineer licensed and
registered in New York State must stamp and sign all
Work Plans other than SC or RI/FS Work Plans.

C. Submission of Final Reports and Periodic
Reports

1. Inaccordance with the schedule
contained in a Work Plan, Respondent shall submit a
final report as provided at 6 NYCRR 375-1.6(b) and
a final engineering report as provided at 6 NYCRR
375-1.6(c).

2. Any final report or final engineering
report that includes construction activities shall
include *as built” drawings showing any changes
made to the remedial design or the IRM.

-

3. Inthe event that the final engineering
report for the Site requires Site management,
Respondent shall submit an initial periodic report by
in accordance with the schedule in the Site
Management Plan and thereafter in accordance with a
schedule determined by the Department. Such
periodic report shall be signed by a Professional
Engineer or by such other qualified environmental
professional as the Department may find acceptable
and shall contain a certification as provided at 6
NYCRR 375-1.8(h)(3). Respondent may petition the
Department for a determination that the institutional
and/or engineering controls may be terminated. Such
petition must be supported by a statement by a
Professional Engineer that such controls are no
longer necessary for the protection of public health
and the environment, The Department shall not
unreasonably withhold its approval of such petition.

4.  Within sixty (60) days of the
Department's approval of a Final Report, Respondent
shall submit such additional Work Plans as is
required by the Department in its approval letter of
such Final Report. Failure to submit any additional
Work Plans within such period shall be a violation of
this Order.

D. Reviewof Submittals

1. The Department shall make a good faith
effort to review and respond in writing to each
submittal Respondent makes pursuant to this Order
within sixty (60) Days. The Department’s response
shall include, in accordance with 6 NYCRR 375-
1.6(d). an approval, modification request, or
disapproval of the submittal, in whole or in part.

i. Upon the Department's written
approval of a Work Plan, such Department-approved
Work Plan shall be deemed to be incorporated into
and made a part of this Order and shall be
implemented in accordance with the schedule
contained therein.

ii. [fthe Department modifies or
requests modifications to a submittal, it shall specify
the reasons for such modification(s). Within fifteen
(15) Days after the date of the Department’s written
notice that Respondent’s submittal has been
disapproved, Respondent shall notify the Department
of its election in accordance with 6 NYCRR 375-
1.6(d)(3). If Respondent elects to modify or accept
the Department’s modifications to the submittal,
Respondent shall make a revised submittal that
incorporates all of the Department’s modifications to
the first submittal in accordance with the time period



set forth in 6 NYCRR 375-1.6{d)(3).. Ini the event
that Respondent’s revised submittal is disapproved,
the Department shall set forth its reasons for such
disapproval in writing and Respondent shall be in
violation of this Order uriless it invokes dispute
resolution pursuant to Paragiaph XV and its pésition
—-prevails: Failure-to-make-an-election or-failureto -
comply with the election is-a violation of this Order.

fil. If the Department.disapproves d
submittal, it shall specify the reasons:for its
disapproval. Within fifteen (15) Days after the date
of the Department’s written notice that Respondent’s.
submittal has been disapproved, Respondent shall
notify the Department of its-election in accordance
with 6 NYCRR 375-1.6{d)}4). If Respondent clects
to thodfy the submittal, Respondent shall make.a
revised submittal that addresses all of the
Department’s stated reasons for disapproving the: first
stibmittal in accordance with the time period set forth
in 6 NYCRRE, 375-1.6(d)4), Inthe event that
Respondent’s révised subimittal is disapproved, the
Depaitent shall set forth its reasons for such.
disapproval in writing-and Respondent shall be in
violation of this.Order unless it invokes dispute
resolution pursuart to Paragraph XV and its position
prevails. ‘Failure 6 ntake an election‘or failure to
comply with the election is a viclation of this Grder,

2. Within thirty (30) Days after the
Department’s approval of a final report, Respondent
shall submit such final report, as well as all data
gathered and drawmgs and submittdls made pursuant
fo'such Work Plan, in an electronic format dcceptable
to the Department. If any document cannot be
converted into électronic format, Respongdent shall
submit such document in an alternative format
acceptable to the Department.

-E.. Dep_' artmiedit’s Tssuance of 8 ROD

1. Respondent shall cooperate with the
Depariment and provide reasonable assistance,
consistent with the Citizen Participation Plan, in
solicitinig public comment on the proposed remedial’
action plan. (“PRAP™), if any. After the closeof the
public comunent period, the Department shall select a
final remechal alternative forthe Site in a ROD,
\Tothmc in this Order shall be construed to abndﬁc
any rights of Respondent, as provided by law, to
judic’ially ‘challengé the Department’s ROD.

2. Respondent shall have 60-days from the
date of the Department’s issuance of the ROD to°
notify the Department in writing whether it will
impleinent the remedial activities reqired by such

ROD.. If the Respondent elects. not to implement the

required rémedial activities, then this order shall

terminate in accordance with Paragraph XTV.A.
Failure.to make an election or failure fo comply with
the election is avielation of this Order.

- F.- Ins'ti't'uﬁonajmng—{neering.Contr{)l. e e et oo

Certification

In the.event that the remedy for the Site; if any,

.ot anty Work Plan for the Site, requires. institutional

or engiheering controls, Respondent shall submita
written certification in accqrd_a_nce_w;th 6 NYCRR
375-1.8(h)(3) and 3753 8(h)(2).

IV. Pénalies

A. 1. Respondent’s failure to comply with

‘any term of this Order constitutes a violation of this

Order, the ECL, and 6 NYCRR 375-2.11(a)(4).
Nothing herain abridges Respondent’s right to

contest any’ a[lenanon that it has failed to comply

with this Order.

2. Payment of any penalties shall not in
any way alter Respondent's obligations under this
Order.

B. 1. Respondent shall not suffer any penaltty

.orbe subject to gy proceeding or action in the event
it cannot'comply with any requirement of this Order-

as a result of any Force Majeure Event as provided at
6 NYCRR 375-1.5(b)(4). Respondent must use best
efforts to anticipate the potential Force Majeure
Event, best efforts to. address any such event as it is

‘ocourring, and best efforts following the Force

Majeure Event to minimize delay 1o.the greatest.

extent possible. “Faree Majeure™ does not include
Respondent’s economic inability to comply with any

obligation, the failure of :Reépondarit fo.make
complete and timely application for any réquired

-approval or permit, and noun-attainment of the goals,

standards, and requirements, of'th_iS__ Order.

2. Respondent shall notify the Departmient

‘in writing withid five (5) Days.of the enset of any

Force Majeure:Evént. Failureto give such notice

‘within such five (5) Day period-constitutes a waiver

of any claim that a delay is not subject to penalties.
Respondent shiall be deemed to know of any

‘circumstancé which it, any emtity controlled by it, or
‘its contractors knew or-should have known.

3. TRespondent shall _ha_va the burden of
proving by a preponderance of the evidence that ()

the delay or anticipated delay has been or will be




caused by a Force Majeure Event; (1i) the duration of
the delay or the extension sought is warranted under
the circumstances; (iii) best efforts were exercised to
avoid and mitigate the effects of the delay; and (iv)
Respondent complied with the requirements of
Subpa_racraph IV B2 recrarchmJr tlmely nottﬁcatlon

4. If the Departmant agrees that the delay

or anticipated delay is attributable to a Force Majeure
Event, the time for .perfo_rmanca_ of the obligdtions
that are affected by the Foice Majeure Event shall e
extended for a period of time equivalent 1o the time
lost because of the force majeure event, in
accordance with 375-1.5(4).

5. Ifthé Department rejects Respondent’s
assertion‘that an event provides adefense to non-
compliance with this Order pursuant to. Subparagraph
1V.B, Respondent shall be in violation of this Order
unless it invokes dispute raso_lutlon pursuani to
Paragraph XV and Respondent’s position prevails.

Entry upon Site

A. Respondent hereby consents, upon
reasonable notice under the circumstances presented,
to entry upon ‘the Site (or areas in the vicinity of the
Site which may be under the control of Respondent)
by any duly designated officet or employee of the
Department orany State agency having jurisdiction
with respect to matters addressed pursuant to this
Order, and by any agent, consultant, contractor, or
‘othet person‘so atthorized by the Commissioner; all
of whomn shall abide by the health and safety rales in
effect for the Site, for inspecting; sampling, copying
records related to the contamination at the Site,
testing, and any other activitiés niecessary to:ensure
‘Respondent’s compliance with this Order. Upon
request, Respondent shall (i} provide the Department
with suitable woik spacé at thé Site, including access
to ateléphone, to the extent-available, and (ii) permit
the Department full access to all non-privileged
records relating to matters addressed by this Order.
Raw data is not considered privileged and that
portion of any prwlleged document containing raw
data must be provided ta the Departfnent. Inthe
«¢vent Respondant is unable to obitain any
authorization from third-party properiy owners:
necessary to perform its pbligations under thiis Order;
the Department may, consistent with its legal
authority; assistin ohtammg such authorlzatlons

B. The Department shall bave theright to take
its owin samples and scientific measurements and the
Department and Respondent shall each have the right
‘to obtain split samples, duplicate samples; or both, of

VI Pavment of State Costs

all substances and materials sampled. The
Department shall make the results of any such

-sampling and scientific measurements available to

Respondent;

A. Within foriy-five {45) days affer receipt of

.an-itemized inveice from. the Department,

RE:Spondent shall pay-to the Department a.sum of

‘money which shall Tepresent’ reimbursement for State

Costs as provided by 6 NYCRR 375-1.5 (b)(3)(i),
Failure to timely pay any invoice will be subject to
late payment charge and interest-at.a rate of 9% from
the date the payment is.due until the date the payment
is made.

B. Costs shall be documented as provided by 6
NYCRR 375-1.3(b)(3). The Department shall not be
required to provide any other docimentation. of costs,
provided however, that the Department's tecords shall
be available consistent:with, and.in accordarice with,
Article 6 of the Public Officers Law.

C. Pach such payment shall be made payable to
the “Commissioner of NYSDEG™ and shall be sent
to:

Director, Bureau of Program Management
Divisioh of Ervironmental Remediation

Néw York State Department of Environmeantal
Conservation

625 Broadway

Albany, New York 12233-7012

D. The Department shall provide writien
notification to the Respondent of any change in the
foregoing addresses.

E. If Respondent objects to any invoiced costs
urtder this Order, the provisions of 6 NYCRR 375-1.5

{B)3)(v) and (vi) shall apply. Objections shall be

géut to the Department as provided under
subparagraph V1C above,

F. Inthe event of non-payment of arty invoice
within the 45 days provided herein, the Department

nay seck enforcement.of this provision pursuarntto

Paragraph IV or the Depariment may commence an
enforcement action for non-compliance with ECL

371423 and BECL, 71-4003..

VIL Release and Covenant Not {0 Sue

Upon the Depiditnient’s issuance of a Certificate
of Completiori‘as. provided at 6 NYCRR 375-1.% dnd




373-2.9, Respondent shall obtain the benefits
conferred by such provisions, subject to the ferms and
zonditions described therein,

VIIL Reservation of Rights

- —-Ar-Except-asprovided-at.6 NYGRR 375-1.9

and 375-2.9, nothing contaitied in this Order shiall be’
construed-as barring, difinishing, adjudicating, or in
any way affecting any of the Department’s rights-or
authorities, including, but not limited to, the right 1o
require performance of further investigations and/or
response action(s), to recover natural resoutce
damages, and/or to exercise any summary abatement
powers with respe_-dt fo any. persoy, including

Respondent.

B. Exceptasotherwise provi'de'd-in’ this Order,

Respondent specifically reserves all rights and

defenses under applicable law-respecting -any

PDepartmental assertion of remedial liability and/or

natural resource damages against Respondent, and
further reserves all rights respecting the enforcement
of'this Order, including the rights to-notice, to be
heard, to. appeal and to-any other due process. The
existence of this Order or Respondent’s compliance

“with it shall not be construed as an ddmissionof

Jiability, fault, wrongdoing, or breach of standardl-of
care by Respondent, and shall not'give rise io any
présumption of law or finding of fact, or create any
rights, or grant.any cause of action, which shall inure
to-the benefit of any third party. Further, Respondent.
reserves such rights as it may have to seek and-obtain
contributioii, indemnification, and/or any othér form
of recovery from its insirers and from other
potentially responsible parties or their insurers for
past or-future response and/or cleanup costs or-such
other.costs or damages arising frem the.
contamination at the Site-as may be provided by law,

Jincloding but niot limited {o rights of contribution

under section 113(H)(3)¥B) of CERCLA, 42U.S.C. §
9613(H(3)(B).

TX. Indemnification

Respondent shall indemnify and heold the
Departuient, the State of New York, the Trusiee of
the State’s natural resources, and their representatives
and employees harmless as.prov. ided by 6 NYCRR
375-2.5(a)(3)i. |

X. Noticg of Transfer
If Respondent proposes to transfer by sale or

lease the whole or any, part of Respondent’s interest
in the Site, or becomes aware of such transfer,

Respondent shall, not fewer than forty-five (43 ) Days
before the date of transfer, or within forty-five (45)
Da}s after beuomm‘? aware of such conveyance,
notify the Department in writing of the ideritity of the
transferee and of the nature and proposéd or actual
date of the conveyance, and shall nofify the transferee

- inwriting, with a copy to the Department; of the

applicability of fhis Order. However, such obligation T

shiall not extend to'a conveyance by means of'a
corporate veorganizatian or metrger or the: Drantmg of

a0y rights under any mortgage, deed, trust,

a551gnment judgment lien, pledge, secunty
agreement, lease, or any other right aceruing to. &'
person not-affiliated with Respondent 4o'secure the

‘Tepayment of money or the performance of'a duty or
‘obligation.

XI. Change of Usg

Respondent shall notify the Departmént.at least
sixty {60) days in advance of any change of use, a3
defined in 6 NYCRR. 375-2.2(a), which is propased
for the Site, in accordance with the provisions of 6
NYCRR 375-1.11{d). Inthe event the Department -

.determines that the proposed change of use is

prohibited, the Department shall notify Respondent
of suchdetermination within forty-five (45) days of
receipt of such notice.

XIL. Environmenta! Easement

A. IfaRecord of Decision for the Site relies
uporn one or more institutional and/or enginesring

-gontrols, Respondent {or the owner of the Site) shall

submit to the Departmcnt for approval an
Environmental Easement to run with the land in faver
of the State which complies with the requirements of
ECL Article 71, Title 36, and 6 NYCRR 375-
1.8(h)(2). Upon acceptance of the Environmental
Easement by the:State, Resporident shall comply with
the requirements of § NYCRR 375-1. 3{h)(2).

B.. Ifthe ROD provides for no action cther than
implementation of otie or more institutional controls,
Respondent shall cause dn environmental sasement to
be recorded umder thie provisions of Subparagraph
XILA.

C. If Resporident does not cause such
environmental ¢asement to be recorded in accordance.
with 6 NYCRRS?S-:l.S(h)(Z}, Respondent will not
be entitled to ths benefits ‘conferred by 6 NYCRR
375-1.9 and 375-2.9 and the Department may filean
Environmental Notice onihe site

Xill.  Progréss Reports




Respendent shall submlt & written progress
report of its actions under this Order to the parties
identified in Subparagraph IV.A. 1-of the Order by the
10th day of each month commeneing with the month
subsequenf-to the approval of the first Work Plan and

--eriding with-theFermination-date as set-forth in -

Paragraph X1V, unless a different frequency is set
forth in & Work Plan. Such reporis shall, at a
minimum, include: all actions relative fo the Site
during the previous réporting period and those
anticipated for the next reporting: perlod all appraved
activity modifications (changes of work scope and/or:
schedule); all results of sampling and tests and 4ll
other'data received or generated by or on 'behalf of
Respondent in connection with this Site, whether
under thig Order-or otherwise, in the previous
reporting period, including' quality assurance/quality
control information; information regarding
percentage of completion; unresclved delays
encountered or anticipated that may affect the fature
schedule and efforts made to-mitigate such. delays;
and information regarding activities tindertaken in
support-of the Citizen Participation Plan during the
previous reporting périod and those anticipated for
the next-reporting period,

XIV.  Termination of Order

A. This Order will terminate upon the earlier of

-the following evenis;

1. Respondent’s election in accordance
with Paragraph II1.E.2 nof to implement the remedial
attivities required pursuant to the ROD. In the event
of tetmination in acdordance with this Subparagraph,
this Order shall terminate effective the 3th Day after
the Department’s receipt of the written notification,
provided, however, that if there are one-or more
Work Plan(s) Tor which a final report has not been
approved at the time of Respondent’s notification of
its election not to implement the remedial activities in
accordance with the ROD, Respondent shall
comp_lete the activities required by such previously
approved Work Plan(s) consistent with the schedules
contained therein. Théreafter, this Order shall
términate effective the 5th Day after the.
Depattiment’s approval of the final report forall
previously approved Work Pians; or

2. The Department’s written determination
that Respondent has completed all phases of the
Remedigl Program (including Site Managemient), in
which event the termination shall be effective on the
5th Day after the date of the Department’s letter

‘stating that all phases of the rémedial program have

been completed.

B. Notwithstanding the foregoing, the'

provisions contained in Patagraphs VI and IX shall

survive the termination of this Order and any’

violation of such surviving Paragraphsshall bea - - mommms o o

violation of thls Order; the ECL, and 6 NYCRR 375-
2.1 @), suh_]ectmg Respondent to penalties-as
provided under Paragraph IV so long as such
obligitions accrued on or prior to the Terminafion
Date.

C. Ifthe Order i termiriated pursuant to
Subparacraph XIV.A.1, neither this-Qrder nor its
termination-shall affect_any liability of Respondent
for remediation of the Site and/or for payment of
State Costs, including implementation of removal and
remedial actions, interest, enforcement, and any and
all other response costs as defiied under CERCLA,
nor shall it affect any defenses to such liability that
may be asserted by Respondenf. Respondent shall.
also ensure that it does not leave the Sits in:a
condition, from the perspective of human health and
environmental protection, worse than that which
existed before any activities under:this Ojider were
commenced. Further, the Department’s efforts in
obtaining and overseeing compliance with this Order
shall constitute reasonable effoits uhder law to. obtain
a volurnitary commitment from-Respondent forany
further activities to be undertaken as partof-a
Remedial Program for the Site.

XV.  Dispute Resolution

A. In the event dispittes.arise undeér this Order,
Respondent may, within fifteen (15) Days after '
Respondert knew or should have known of the facts
which are the basis of the dispute, initiate dispute-
resolution in accordauce. with the provisions of 6.

NYCRR 375-1.5¢5)(2).

B. All costincurred by the Department
associated with dispute resolution are State costs
subject to reimbursement pursuant to this. Order. .

C. Nothing containied in this Order shall be
construgd to authorize Resporident to invoke dispute
resolution-with respect 0 the remedy selected by the:
Department in the ROD or dny element: of'such
remedy, nor to-impair any right of Respendent to
seek judicial review of the Department’s selection of
any remedy.

XVI,  Miscellaneous




A.. Respondent agrees tu comply with and be
boiind.by the provisions of 6 NYCRR Subparts 375-1
and 373-2; the provisions of such Subparts that ate
referenced herein are reférenced fof clarity and
convenience only.and the failure of this Order to
specifically reference any particular regulatory _

- provision'is not intendeéd to imply that such provision.
is not.applicable to activities performad under this
Order.

B. TheDepartmént may-exempt Respondent
from the requitemient to-obtain any state or lical
permit-or other authotization for any activity
‘conducted pursuant to this Order in-accordance with
& NYCRR 375+1.12(b), (<), and (d).

€. 1. Respondent shall use best efforts ta
obtain.all Sife adeess, permits, easements, approva!a,
institutional controls, and/or aathonzatmns necessary
to perform Respondent’s-obligations under this
Order, including alf Department-approved Work
Plans and the schedules contained therein, If, despite
Respondent’s best efforts, any access, permlts:
easements; approvals, instititional controls, or
suthorizations cannot be obtained, Respondent shall
prompily notify. the Department and include @
summary of the steps taken. The Department may, as
itdeems appropriate and within its authority, assist
Respondent in obtaining.sanie.

2. Tfaninterest in property is needed to
implement an institutional control required by a
Work: Plan and such intersst cannot be obt"uned the
Department may require Respendent o raodify the
Work Plan pursuant to 6 NYCRR 375-1.6(d)(3) to
reflect changed necessitated by Resporident’s
inability to obtaint such interest.

D, The paragraph. headi ings sst forth in this
Order are.included for convenience of reference only-
and shall be disregdrded In the construction and
interpretation of an'y' provisions of this Order.

E. 1. The terms. of this Ordér shall constitute
the.complete and entire agreement between the
Department and Respendent concerning the
implementation of the activities required by this
Order., No térm, condition, understanding, or
agreement purpdrting to modify. or vary any terim of
this.Order shall be binding unless made in writing
and subsctibed by the party fo.be bound: No
informal advice, guidance, suggestion, or-comment.
by the Department shall be construed as relieving
Respondent of Respondent’s. obligation to.obtain
such formal approvals as may be required by this
Ofrder. In the svent of a conflict between the tefms of

this Orc_{e'r_ and any Work Plan submisted pursnant.to
this. Order, the revms of this Order ghall contrpl over
the terms ofthe Work Pian(s) ‘Respondent consents
to and agrees nat io contest the authority and
jurisdiction of the: Department ta enter into or eafdece
this Order.

2. i Exceptassetforth herein, if
Respondent desires that any provision of this.Order
be changed, Respondent shall make timely written
application to the Commissioner with copies to the
parties listed in Subparagraph IV.A.1.

ii. If Respondent seeks to modifyan

-approved Work Plan, a written request shall be made.
‘1o the Deparfment’s project manager, with copies to
the partigs listed in Subpdragraph IV.A 1,

i, Requests for achange to atime
frame setforth in this Order shall be made in:writing
to the Deparinyent’s. project attorney and project
manager; such requests shall not bé unréasonably
denied and g written response.to such requests shall
be sent to Respondent promptly,

F. 1. Ifthere are multiple parties signing this
Order, the terit "Respendent™ shall be read inthe

plural, the obligations of each such pariy under this:

Order are-joint and several, and the insolvency of or
failure by any Respondent to implement any
obligations under {his Order shall not affect the.
obligations of the rzemalmma Respondent(s) under this
Crder.

2: IfRespondent is a partnership, the
obligations of all general partners fincluding limited
parinets who actas general partners) under this Order

are joit and several and the insolvency or failure of

ariy general partaer to. implement any obligations
under this Order shall hot affect the obligations of the.
remaining pariner(s) under this Order.

3. Neotwithstanding the foregoing
Subparagraphs XVLF.1 and 2, if multiple parties sign:
this Order as Respondents but ot all of the signing
parties elect toimplement a Work Plan, all _
Respondents are jointly and severally ligble for each
and every obligation under this Order through the
completion of activities in such Work Plan that ali
stich partics consented to; thereafier, oaly those
Respondents glecting to petform additional work
shall'be jointly and severally liable under this Order
for the- obligations and activities under such
additional Work Plan(s). The parties electing not to
implement the additional Work Pl an{s) shall have no
obligations under this Order relative to the activities




set forth in such Work Plari(s). Further, only those
Respondents.electing to implement such additional
Work Plan(s) shall be eligible-to receive the release
and coveénant not-to sue refetenced in Paragraph VIL

G. Respondent shali be entitléd to receive

gsHtribution protection and/or toseek cantiibdtionta

the-extent authorized by ECL 27-1421(6) and 6
NYCRR 375-1.5(b)(3).

H. Unless otherwise expressly provided herein,
terms used in this. Order which are defined in ECL
Article 27-or in regulations promilgated thereiinder
shall have the meaning assigned to them under said
statute or regulations.

I.  Respondent’s ohligations under this Order
represent payment for or reimbursement of response
costs, and shall not be deémed to.constitute.any type
of fine or penalty. '

I ‘Respondent and Respondent’s successors
and assigns shall be bound by this Order. Any
change in ownérship or corporate status of
Respondent gshall in no way alter Respondent's
responsibilities under this Order,

K. This Order may be executed for the
convenience of the parties hereto, individually or in
comibination; in-one-or more counterparts, each of
which shall be deemed fo have the statis ofan
executed original:and all of which shall together
constitute ofe and the same
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