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STATE OF NEW YORK

DEPARTMENT OF ENVIRONMENTAL CONSERSATION

In, rhe Matter of compl-iance vTith section 27-13L3 of the
Environmental Conservation Law (t'ECL") by:

INTERNATIONAL BUSINESS MACHTNES CORPORATION (I.B.M.),

Respondent.

ORDER

ON

CONSENT

I,II{EREAS

L. IBM has heretofore reported to the Department of Environmental
Conservat.ion (the "Departmenttt) and the New York SËate Department of Health
thaË, based upon analyses of samples removed from IBMis monitoring wells
(rahich had previously been insttit"¿ by IBM as part of its \^r,aÈer protection
program) fSi,l ha¿ discovered that chemícals 1¡ere present in the ground\^¡ater

beneath IBl'Í's facil-ity locaËed off Route 52, ín the Tovn of East Fishkill,
County of Dutchess, State of New York (the "FacíLítyrr)'

2. IBM commenced a vo1-untary ínvest,ígaÈion of the Facility in an

effort to determíne the concentraËion and location of these chemicals and to
establish the reason for their presence in the groundwater; that investigation
is continuing. IBM al-so took voluntary remedial aitions to contaín these

chemicals and to extract and treat them and, further, to monitor the ground-

\^rater at several locatíons v¡ithin and outside the boundary line of the
Facility. A Ground l^later Status Report dated January, l-981-, submitted to the
Department, summarízes such activity to that daËe'

3. On JanuarY 23, l-981, the Departmen! placed the Facílity on the
registry of Inactive Hazatdous l^Iaste Disposal Sítes as a result of Ehe dis-

"o.r.ty 
of chemical-s in the groundwater at such Facility'

4. ?ursuant to section 27-L3L3 of the BCL, the commíssioner of Envir-
onmental Conservation may order Ëhe owner of an i¡acËive hazardous waste dis-
posal- siLe, after notice and an opportunity for a hearing, (") to deveLop an

inact,ive hazardous qraste dl-sposal "it" 
r".n"dial program, subject to the

approval of the Department, at such site, and (b) to ínplement such program

,itni-r, reasonabLe Ëíme limíts specífied in the Order.

5. The DepartmenÈ has requested IBM to submit a written plan (the
,,plan") to the DàpartroenÈ for approval' set¡ing fotth Èhose actions heretof
taken and those håreafter Ëo be implementeti ty rnM. FurÈher, Èhe Departmen

has requested Ehat IBM bind itself to the provísíons of the Plan by consent

to the issuing and entering of this Order and that IBM agree Eo be bound by

the terms, provisions and condiÈions herein contained.
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6. By consenting to the form and entry of Èhis Order, IBM does not
admit thaÈ the Facil-ity is an inact.íve hazardous \"/aste disposal site subject
to Title 13 of Article 27 of. the New York State Environmental ConservaËion
Law ("ECL"), denies the applicability of such Lar¿ and does not admit to any

violatíon of any other pro'ni"io., of the ECL or any other State or Federal Law.

However, IBM joins wiÈh the Department in 1ts desíre Èo resol-ve this matter
amicably and d.oes hereby agree to continue its investígation and the inpl-e-
menËation of the activities more fully described in the Pl-an.

Notr^l, having considered this matter and being dul-y advised, it is
ORDERED IhAI:

I. IBM hereby af.f.LrmativelY waives íts right to notice and opportuníty
for a hearing granted under provision of Ëhe laws of the State of
New York; provided that the waiver shal1 not be applicable and sh

be considered null and void if the Department or the New York StaËe

II.

Department of Health propose to raÍse ne\¡I matters or impose new

obiigatíons on IBM not covered by the Plan br proPose to modify
the Plan in any respect, and, provided further Èhat such waiver
applies only to those obLigatíons lBM has assumed herein.

The Department acknowledges that IBM has submitted the Plan for
extrac¡ion and treatmen¡ of chemíca1s in the groundwater at the
Facf-l-iLy for revíew and approval by the Department. Such Plan
provides timetables for all proposed actions.

Ltirhin ten (10) days of approval by the Department of the Plan,
IBt"l shall- submit the Plan in f inal- f orm to the Department. The

Department shall have 30 days from service of this Order and

foJ-lowing any resubnittals by IBM in which to review such proposed
plan, and if the Deparlment has expressed neither approval or
ài""ipto'al of the PLan withín such 30 days, the Plan shal1- be

aeeotãà approved as proposed and sha1l be deemed a final Plan.
In the evãnt thaÈ revíews by the Department have been timely and

IBM has not submiËted an approvable ?lan by July l, l-981' or such
later date as agreed to by the.parties, this Order may, on fíve
days wrítten notíce Ëo IBM, be declared null- and void and the
Deiartrnent shall- ínitiaÈe a formal enforcement proceeding to final
resolve the subject matter of thís Order.

The Plan, 1n fínal form, shall be appended to thís Order, thereby
incorporated herein and made a part horeof as a Schedule of Com-

pliance

ITI.
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v IBM agrees to comply with each of the requirements set forth
in Ehe Pl-an in accordance v¡ith Ehe approved timetable thereín
specifíed. If IBM faiLs t,o comply with the Provisions of this
or¿er, the order shalL be fu1ly enforceable by a cÍvil acEion
in the Supreme Court of the State of New York and IBM hereby
qraives any ríght to assert that it is noË obligated to comply with
each and every provision of thís Order. Hol¡ever, IBMrs consent
Èo this Order shall noË be construed to bar or estoP IBM from
assertíng any other defense in such civíi- action or ín any

liÈigation or proceeding that rníght hereafter arise'

Tlhe Department agrees that thís Order is the appropriate remedy

to addiess Èhe ma¡Cers contained in this Order. However, thís
Order shall- not preclude the DepartmenE t s use of other remedies

available to it; províded, however, that so long as IBM is in
compliance with this Order, the Department ?grees that iË will not
pursue any other remedy.

IBM shall not be in default ín compliance vrith thís order íf
IBM is unable to comply with any provision of this order because

of the actions of a national or local govelnment body or courts'
acts of God, war, refusal, non-cooperation, or adversary status
of thírd parties (such as John Jay High school authorities or
adjacent homeowners) prohibítíng IBM from implementing offsite
prãposals, strikes, ríots or catastrophes or other causes not
within the control of IBM as to any of which the negligence or
wil-lful misconduct on the part of IBM r¿as not the proximate cause'
IBM shall apply in writing to the Department írnmediately upon

obtaining knãwledge of such evenË and the partíes shall make an

appropriãte ruodification to the schedule contaíned in the Plan

to the extent made necessary by such cause or causes '

subject to Article VII íf, for any reason, IBM desires that any

proìri"íor, of this order be changed, IBM-shall make timely !¡ritten
ãpplication therefore t.o the Departmentts Commissioner or his
deÀignated. representative sett,ing forth reasonable grounds for the
rel-iãf sought. No change or rnodification to thís order shall be

made or be effectíve except as nay be specifically set forth in
Ì,¡riting by such Commissioner or Con¡nissionerts representative
upon tirnely wrítten application by IBM for Èhe relief sought.

Al1 reports and submíssíons herein required shall be made to the

Regíon 3 sub-office, New York StaCe Department of Environmental
Coiservation, ZO2 liamaroneck Avenue, I^Ihite Plains, New York 106

Attention: Gil Burns, Regional Engineer' AIl communication

to IBM shal-l be made to IBM, Manager, Environmental Engineering
Dept. 77-D, building 306-3]-4, East Fishkill, Rout'e 52, Hopewell

Junction, New York L2533.
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XI.

For the purpose of insuring conpl-iance Í¡ith Ëhis Order, duly
authorized representatives of the Department shaLL be permitted
access to the Tacílity during reasonable business hours, in order
to inspect and/or require such tests as may be deemed necessary
to detãrmíne Ëhe sÈatus of IBM|s compliance herehTíth.

The provisions of this Order sha1l be deemed to bind IBM, its
officers, dírectorsr agents' employees' successors and assigns' and

al-l- persons, firms and corporatíons acting under or for it'

DATBD:

TO:

Ner¿ Paltz, New York

/¡,,'t e7l leal

BY:

I. B.M.
East Físhkill FacilítY
Route 52
Hopewell Junction, New York

ROBERT F. FLACKE, Commíssíoner
Ne¡¡ York stat,e DeparËment of
Environmental Conservatíon

?AUL D. ER

Regional Dírector, Region 3

¡l

ll

ll

¡,

L2533

(

r
I

c
c

--=

F-
u
3

¡

n,
TI
I

i
v-

lr-
u#

æ
fIÞtf



c¡

"1 '

:¡i

c()ttsliN'f tlY lì.1'isl'oNl)lìN't'

ResPoDtle rrt. lrr,rt'lr.y ('()ll:i(:llt.s Lt) t-lre j SStt i tìll ¿¡nd cntt:r ing ()t thiS

OrJcr, rv;tLVes i Cs riglrLs Eo rìoE i<:r' ¡¡nd llt'r.¡rirrg lrerein i¡nd agrces fo be

l¡()und lry Llte ¡'lrtlvi si<¡us, Lerms ancl colìdiLio¡s c<-¡ntaine{ herein'

AL S (r.8.n.

'ñ.
L\¡

Tr,rLE: East Fi shkill General Manager

DATE: t23 1981

STATE OF

COUNTY OF

came

,1./r'-cf o-lc )

Lu,r-l-l'.þ* l
SS:

on clris 14iz'\ dav of fÌ
fl ?. lc',.n)

, t98L before me PersonallY

, to me knov¡n, who being bY me

(,t.\ L
N()tarY Public

ALÂN R. WOI-FERÏ
Notary Public, Siais cÍ i\,ievr

llo. 45O2?-78

yr-*{-

duly sworn did depose and say thac he resides in Í1'*-n*t)J"

, ,'"ut , Èhat 'e 
is þ3'*^*(')11u."o''"t' E*'f lsh

of }r,tov*i, ^,'ufl 
zr*r,*;' \il.*l*i, ü,þ,, rhe co rp o ra r i on de s c rib ed in and

which execuÈed Ehe foregoíng instrunìefiÈ, and Ehar he signed his name as

authorized bY said CorPoration'

Qualified in VY¿:;icie s^.er Ccuntv,
Cjrnrnissìon Ex¡-'¡¡¿t't|ar ;h 3A, ßf, j

¡

c

ì
fl't
I

o
G

ti

l--
u
3
t

n,
l'ì

¡




