
NEW YORK STATE DEPARTMENT OF ENV IRONMENTAL CONSERVATION 
STATE SUPERFUN D PROGRAM 

ECL §27-L 30 l et seq. 

In the Matter of a Remedial Program for 

DEC Site Name: B. Millcns Scrapyard 
DEC Site No.: 356030 
Site Address: 230 East Strand Street 

Kingston, New York 12402 

by: 
B. Millens Sons, Inc. 

ORDER ON CONSENT AND 
ADMINISTRATIVE SETTLEMENT 

Index No. CO 3-20141112- 160 

Hereinafter referred to as "Site" 

Hereinafter referred to as "Respondent" 

I. A. The New York State Department of Environmental Conservation ("Department") is 
responsible for inactive hazardous waste disposal s ite remedial programs pursuant to Article 27, 
Title 13 of the Environmental Conservation Law ("ECL") and Part 375 of Title 6 of the Officia l 
Compilation or Codes, Rules and Regulations ("6 NYCRR") and may issue orders consistent 
with the authority granted to the Commissioner by such statute. 

B. The Department is responsible for carrying out the policy of the State of New York to 
conserve, improve and protect its natura l resources and environment and control water, land, and 
air pollution consistent wi th the authori ty granted to the Department and the Commissioner by 
Article 1, Title 3 of the ECL. 

C. This Order is issued pursuant to the Department's authority under, inter a/ia, ECL 
Artic le 27, T itle 13 and ECL 3-0301 and 71-2727, and resolves Respondent's liabi lity to the 
State as provided at 6 NYCRR 375-1.5(b)(5). 

2. The Site is currently listed in the Registry of Inactive Hazardous Waste Disposal Sites in 
New York State as Site Number 356030 with a Classification of"2" pursuant to ECL 27-1 305. 

3. Respondent admits that in April of 20 10, Respondent commenced remedial work at the 
Site outside the context of a Department-approved work plan in violation of 6 NYCRR Part 375, 
which complicated the implementation of a remedial program at the Site. 

4. Respondent and the Department agree that the primary goals of th is Order are for 
Respondent to: implement a Pilot lnterim Remedial Measure (PlRM") for in-situ treatment of 
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groundwater at the Site; an Interim Remedial Measure ("!RM") for residual soil contamination 
of the Site; payment of past costs and an administrative penalty concerning the Site; and to take 
whatever additional remedial and s ite management activities are necessary to return the s ite to 
productive use in the future. After implementation of the IRM, the Department wil l determine 
what additiona l remedial actions, if any, are necessary at the Site. 

5. Solely with regard to the matters set forth below, Respondent hereby waives any right to 
a hearing as may be provided by law, consents to the issuance and entry of this Order, and agrees 
to be bound by its terms. Respondent consents to and agrees not to contest the authority or 
jurisdiction of the Department to issue or en force this Order, and agrees not to contest the 
validity of this Order or its terms or the val idity of data submitted to the Department by 
Respondent pursuant to this Order. 

NOW, having considered this matter and being duly advised, IT IS ORDERED THAT: 

I. Real Property 

A. The Site subject to this Order has been assigned number 356030, consists of 
approx imately 1.7 acres, and is as follows: 

Subject Property Description CA Map of the Site is attached as Exhibit "A") 

Tax Map/Parcel No.: 56.36-1- 15 
296 East Strand Street 

Kingston, New York 12401 
Owner: B. Millens Sons, Inc. 

Tax Map/Parcel No.: 56.36-1-1 6 
290 East Strand Street 

Kingston, New York 1240 l 
Owner: B. Millens Sons, Inc. 

Tax Map/Parcel No.: 56.36- 1-17 
3 12-322 East Strand Street 
Kingston, New York 12401 

Owner: B. Millens Sons, Inc. 

B. Upon completion of the necessary remedial actions at the Site, Respondent 
intends to transfer title of the three-above identified parcels to a mun icipal entity for the purpose 
of passive recreational use by the public. Respondent shall inform the Department at least 60 
days in advance of any such transfer, as required by the Change of Use notificat ion provisions in 
6 NYCRR Part 375. 

II. Initial Work Plan 
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An Interim Remedial Measure (IRM) Work Plan shall be submitted to the Department by 
the Respondent within thirty (30) days after the effective date of this Order. This I RM work plan 
has been submitted in preliminary draft to the Department and the Department has sent initial 
comments back to the Respondent on the Work Plan. 

Ill. Payment of Stale Costs 

Invoices shall be sent to Respondent at the following address: 

Millens Recycling, LLC 
PO Box 1940 
Kingston, NY 12402 

With a copy to: 
Albert J. Pirro, Jr., Esq. 
1 North Lexington Avenue 
White Plains, New York 10601 

Barring a breach of the obligations of this Order by Respondent, the parties expect that 
the requirement to pay futu re state costs as set forth in Appendix A will be limited to the state's 
administrative oversight costs in reviewing and monitoring work to be perfonned by 
Respondent. The Department does not expect future contractual costs to be incurred. If the 
Department incurs such costs, the Respondent has the right to dispute such costs, as set forth in 
Appendix A. 

In addition to the requirement to pay future state costs as set forth in Appendix "A", 
within forty-five (45) Days after the effective date of this Consent Order, Respondent shall 
commence payment of the Department's past costs set forth on Exhibit "C." These costs shall be 
paid in 10 equal payments over a period of 39 months, with the first payment due within 90 days 
of the effective dale of this Order. 

IV. Penalties 

In settlement of the violations detailed in paragraph 3 above, Respondent shall pay to the 
Department a penalty in the amount of $50,000. Thi s penalty shall be paid in installments, with 
the first payment of $8,335 due with in 90 days of the effective date of this Order. Five remaining 
payments of $8,333 will be paid every three months thereafter. 

Penalty and cost payments can be sent to: 

Director, Bureau of Program Management 
Division of Environmental Remediation 
New York State Department of Environmental Conservation 
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625 Broadway 
Albany, New York 12233-7012 

Y. Communications 

A. All written communications required by this Consent Order shall be transmitted by 
United States Postal Service, by private courier service, by hand del ivery, or by electronic mail. 

I. Communication from Respondent shall be sent to: 

James Candiloro, DEC Project Manager ( I bard copy (unbound for work plans) & 
l electronic copy) 
Department of Environmental Conservation 
Division of Environmental Remediation 
625 Broadway, Albany, NY 12233 
James.Candiloro@dec.ny.gov 

Krista Anders (electronic copy only) 
New York State Department of Health 
Bureau of Environmental Exposure f nvestigation 
Empire State Plaza 
Corning Tower Room 1787 
Albany, NY 12237 
kma06@hea I th .state.ny. us 

2. Communication from the Department to Respondent shall be sent to: 

Millens Recycl ing, LLC 
PO Box 1940 
Kingston, NY 12402 

Albert J. Pirro, Jr., Esq. 
I North Lexington A venue 
White Plains, NY I 060 I 

B. The Department and Respondent reserve the right to designate additional or different 
addressees for communication on written notice to the other. Additionally, the Department 
reserves the right to request that the Respondenl provide more than one paper copy of any work 
plan or report. 

C. Each party shall notify the other within ninety (90) days after any change in the 
addresses listed in this paragraph or in Paragraph I. 
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V. Miscellaneous 

A. Appendix A - "Standard Clauses for All New York State State Superfund Orders" is 
attached to and hereby made a part of this Order as if set forth fully herein. 

B. In the event of a conflict between the terms of thi s Order (inc ludi ng any and al l 
attachments thereto and amendments thereof) and the tem1s of Appendix A, the terms of this 
Order shall control. 

C. The effective date of this Order is the I 0th day after it is signed by the Conunissioner or 
the Commissioner's designee. 

DATED: 

DEC 1 9 2014 

JOE MARTENS 
COMMISSIONER 
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

Ro9.6rt W. Schick, P.E., Director 
Division of Environmental Remed iation 
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CONSENT 8 Y RESPONDENT 

Respondent hereby consents to the issuing and entering of this Consent Order, waives 
Respondent's right to a hearing herein as provided by law, and agrees to be bound by this 
Consent Order. 

STATE OF NEvV YORK 

COUNTY OF f). 4 "~ 
) 
) ss: 
) 

RESPONDENT 

By :~_;f 7 t -~}2u.cC:::l.e..~11_L.L 
(/ 

Title:'?;c. ~ 7Tt" ;]J+,v A //,.v.1 ;,.,. ,/a/f;t,.,.5' 
,ttt• 11,-,,,1 F~ ·~ """"''r ~I... ,,n-~ 

Date:~ >-P~AY ~.ti 
• 

c r.-L_ 
On the~ dar_ of V~~ -&?,._ in the year 2o!f_. before me, the undersigned. 

personally appeared .J)~~ f>'t.t/Flt'J (fit!/ nCt111e) personally known to 
me or proved to me o n the basis of satisfacto ry evidence to be the individua l whose name is 
subscribed to the within instrument and acknowledged to me that he/she executed the same in 
his/her capacity, and that by hi s/her signature on the instrument. the individual, or the person 
upon beha lf of which the individual acted, executed the instrument. 

Acknowledg111enl hy Ct wrporo1io11. in Ne w York Stale: 

On the _ day or in the year 20_ . before me. the unders igned, 
personally appeared (full name) personally known to 
me who, being duly sworn. did depose and say that he/she/they res ide at 

--------(/ii/I mailing addres.s) and that he/she/ they is (are) 
the (president or other oj]icer or 
director or attorney in fact duly appointed) or the 

------------ --------- (full 
legal name ofc:orporolio11). the corporation described in and which executed the above 
instrument: and that he/she/they s igned his/her/their name(s) thereto by the authority of the board 
of directors of said corporation. 

~I rfld:J""--'--
~p,))blici~)!~P York 

42-t.E Y6'~ o~'I 
6 1ll~w y.,,c it- ~ • .,,.,,.:r;_, 

?et- {~fl .Al'~~/17 



CONSENT BY RES PONDENT 

Respondent hereby consents to the issuing and entering of this Consent Order, waives 
Respondent's right to a hearing herein as provided by law, and agrees to be bound by this 
Consent Order. 

STATE OF NEW YORK 

coUNTY oF LA \sw 

) 
) ss: 
) 

RESPONDENT 

By:~~ 
Title: /}e?'I ~-f 

Date: / 1- - / ) - J,.--o-1 t 

On the __ day of in the year 20_, before me, the undersigned, 
personally appeared (full name) personally known to 
me or proved to me on the basis of satisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me that he/she executed the same in 
his/her capacity, and that by his/her s ignature on the instrument, the individual , or the person 
upon behalf of which the individual acted, executed the instrument. 

Acknowledgment by a corporation, in New York State: 

On the 1s-+1
--day of Dec~"~ in the year 20 H' before me, the undersigned, 

personalty appeared . .,\ OQ.--o Y'rJ; 1 lan 'S (fit// name) personally known to 
me who, being duly sworn, did depose and say that he/she/they reside at 
l':J"'b fJ/ hrn n (fit!/ mailing address) and that he/she/they is (are) 
the S 1 (president or other ojjicer or 
director or attorney in.fact duly appointed) of the 

8 . rY\ 1 I / e:n S S' h 1 s I n c . (fu II 
legal name of corporation), the corporation described in and which executed the above 
instrnment; and that he/she/they signed his/her/their name(s) thereto by the authority of the board 
of directors of said corporation. 
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NOTARY PUBLIC, State of New York 

Qualified in Ulster County 
Commission Expires July 27, ut:.. d-o t/ 
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Exhibit "A" 
8. Millens Scrapyard 

Site #356030 
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EXHIBIT "B" 

RECORDS SEARCH REPORT 

I. Detail all env ironmental data and infom1ation w ithin Respondent's or Respondent's 
agents' or consultants' possession or control regarding environmental cond itions at or emanating 
from the Site. 

2. A comprehensive list of a ll ex isting relevant reports with titles, authors, and subj ect 
matter, as wel I as a description of the results of all previous investigations of the Site and of 
areas immediately surrounding the Site which arc or might be affected by contamination at the 
Site, including all available topographic and property surveys, engineering studies, and aerial 
photographs. 

3. A concise summary of information held by Respondent and Respondent's attorneys and 
consultants with respect to: 

(i) a history and description of the Site, including the nature of operations; 

(ii) the types, quantities, physical state, locations, methods, and dates of 
disposal or re lease of hazardous waste at or emanating from the Site;(iii)a description of current 
Site security (i.e. fenc ing, posting, etc.); and 

(iii ) the names and addresses of a ll persons respons ible fo r disposal of 
hazardous waste, including the dates of such disposa l and any proo f linking each such person 
responsible with the hazardous wastes identifi ed. 
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New York State Department of Environmental Conservat ion 
Division of Envi ronmental Remediation 
Bureau of Program Management, 12th Floor 
625 Broadway, Albany, New York 12233-7012 
Phone: (518) 402-9764 • Fax: (518) 402-9020 
Website: www.dec.ny.gov 

TO: 

FROM: 

SUBJECT: 

DATE: 

Transmitted via E-Mail 
MEMO RANDUM 

Scott Caruso, Office of General Counsel . \ , ~ " /i 
~t..iq_E•'1- *f:S,r..rt C + ~ 

Susan Bolesky, Bureau of Program Management. DER , ~ 

Cost Summary- B. Millens Scrapyard, Site #356030 

JUN - 8 2014 

...... 
~ 
Joe Martens 

Commissioner 

This cost recovery summary has been prepared in response to George Heitzman's May 8, 
2014 request. The following summarizes costs incurred by the New York State Department of 
Environmental Conservation (DEC) to date. There may be additional future costs associated 
with this site that are not included in this summary. Please contact the project manager to 
determine if additional future costs are anticipated. 

The total unreimbursed costs incurred by the DEC in association with the B. Millens 
Scrapyard Site are 5281 ,349.32. This amount includes emergency response costs incurred at the 
site by a hazardous material spill, if any. Please note that if the site involves a petroleum spill, 
any costs incurred by the Oil Spill Fund would be recovered separately by the Office of the State 
Comptroller and are not included in this summary. 

DEC costs for this site have b.een included through March 26, 2014 (the latest available 
data). Please note that there is one open contract for this site for which we have outstanding 
obligations in the amount of $22,669.70. 

Please contact me at (5 18) 402-9732, if you have any questions on this summary. 

Anachments 

ec: J. Candiloro 
G. Heitzman 



EXHIBIT I 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
DIVISION OF ENVIRONMENTAL REMEDIATION 

BUREAU OF PROGRAM MANAGEMENT 

SITE NAME: 
SITE NO.: 
TIME FRAME: DEC 

COST CATEGORY 

COST SUMMARY 

B. Millens Scrapyard 
356030 
Life - 03/26/14 

. - ---
DIRECT PERSONAL SERVICES 

FRINGE 

INDIRECT 

PERSONAL SERVICES SUBTOTAL 

CONTRACTUAL 

TRAVEL 

OTHER NPS 

NON-PERSONAL SERVICES SUBTOTAL 

DEC TOTAL 

DOH TOTAL ( NOT AVAILABLE) 

MINUS PREVIOUSLY REIMBURSED AMOUNT 
(IF APPLICABLE) 

DEC & DOH TOTAL 

COST CAP (IF APPLICABLE) 

GRAND TOTAL 

AMOUNTS 

$58,006.31 

$26,686.23 

$26,367.35 

$111,059.89 

$170,289.43 

$0.00 

$0.00 

$170,289.43 

$281,349.32 

NIA 

$0.00 

$281,349.32 

N/A 

$281,349.32 

EXHIBIT NO. --

II.A & 11 .B 
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PAGE NO. 
0512312014 

T&A 
Period 

T&A 
Code Description 

' Time & Activity Code : N360 

12131/2003 N360 356XXX MILLEN$ SCRA 

12/3112003 N360 356.XXX MILLEN$ SCRA 

0112812004 N360 356.XXX MILLEN$ SCRA 

02125/2004 N360 356XXX MILLENS SCRA 

03/2412004 N360 356XXX MILLEN$ SCRA 

03/24/2004 N360 356.XXX MILLEN$ SCRA 

0312412004 N360 356.XXX MILLENS SCRA 

0412112004 N360 356030 MILLENS SCRA 

0511912004 N360 356030 MILLENS SCRA 

05119/2004 N360 356030 MILLEN$ SCRA 

06116/2004 N360 356030 MILLEN$ SCRA 

0611612004 N360 356030 MILLENS SCRA 

0711412004 N360 356030 MILLENS SCRA 

07114/2004 N360 356030 MILLENS SCRA 

0811 112004 N360 356030 MILLENS SCRA 

0910812004 N360 356030 MILLENS SCRA 

10/06/2004 N360 356030 MILL ENS SCRA 

11/0312004 N360 356030 MILLENS SCRA 

11/0312004 N360 356030 MILLENS SCRA 

12/01/2004 N360 356030 MILLENS SCRA 

12129/2004 N360 356030 MILLENS SCRA 

0112612005 N360 356030 MILLEN$ SCRA 

01126/2005 N360 356030 MILLENS SCRA 

0212312005 N360 356030 MILLEN$ SCRA 

03/23/2005 N360 356030 MILLEN$ SCRA 

New York State Department of Environmental Conservation 
Bureau of Federal and Municipal Accounts 

Time & Activity Detail Report 

Item 
No. 

Payroll 
Header 
( Cost Center) 

47263 430336 L2 03 

47262 430336 L2 03 

47262 430336 L2 03 

47263 430336 L6 03 

47263 430336 L6 03 

47262 430336 L6 03 

47262 430336 L6 03 

47263 430336 L6 04 

47263 430336 LG 04 

47262 430336 L6 04 

47263 430336 L6 04 

47262 430336 L6 04 

47263 430336 L6 04 

47262 430336 L6 04 

47263 430336 L6 04 

47263 430336 L6 04 

47263 430336 L6 04 

47263 430336 L6 04 

47262 430336 L6 04 

47263 430336 L6 04 

47263 430336 L6 04 

47263 430336 L6 04 

47262 430336 L6 04 

47263 430336 LG 04 

47263 430336 L6 04 

Name Title 

RASHAK. JOHN ENVIRNL ENGINEER 1 

PERGADIA, RAMANAND ENVIRNL ENGINEER 3 

PERGADIA, RAMANAND ENVIRNL ENGINEER 3 

RASHAK. JOHN ENVIRNL ENGINEER 1 

RASHAK, JOHN ENVIRNL ENGINEER 1 

PERGADIA, RAMANAND ENVIRNL ENGINEER 3 

PERGADIA, RAMANAND ENVIRNL ENGINEER 3 

RASHAK, JOHN ENVIRNL ENGINEER 1 

RASHAK, JOHN ENVIRNL ENGINEER 1 

PERGADIA, RAMANAND ENVIRNL ENGINEER 3 

RASHAK, JOHN ENVIRNL ENGINEER 1 

PERGADIA, RAMANAND ENVIRNL ENGINEER 3 

RASHAK, JOHN ENVIRNL ENGINEER 1 

PERGAOIA, RAMANAND ENVIRNL ENGINEER 3 

RASHAK, JOHN ENVIRNL ENGINEER 1 

RASHAK. JOHN ENVIRNL ENGINEER 1 

RASHAK, JOHN ENVIRNL ENGINEER 1 

RASHAK, JOHN ENVIRNL ENGINEER 1 

PERGAOIA, RAMANAND ENVIRNL ENGINEER 3 

RASHAK, JOHN ENVIRNL ENGINEER 1 

RASHAK, JOHN ENVIRNL ENGINEER 1 

RASHAK, JOHN ENVIRNL ENGINEER 1 

PERGADIA, RAMANAND ENVIRNL ENGINEER 3 

RASHAK, JOHN ENVIRNL ENGINEER 1 

RASHAK, JOHN ENVIRNL ENGINEER 1 

Pro gm 
& Loe 
Code 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

QA/30 

OA/30 

QA/30 

OA/30 

Avern~c 
Biweekly 
Salary 

1971.72 

3069.07 

3069.07 

1971.72 

1971.72 

3069.07 

3069.07 

2036.59 

2036.59 

3077.49 

2036.59 

3077.49 

2036.59 

3077.49 

2036.59 

2036.59 

2036.59 

2036.59 

3077.49 

2894.69 

2087.49 

2087.49 

3154.44 

2087.49 

2087.49 

EXHIBIT II.A 

Time 
Hours 

4.00 

11.00 

0.25 

6.50 

13.00 

0.50 

0.50 

18.50 

20.50 

3.00 

3.00 

1.00 

6.50 

1.00 

7.50 

6.00 

6.50 

13.50 

0.75 

10.00 

1.50 

6.50 

3.00 

7.50 

1.00 

Amount 
(Including 
Leave) 

126.32 

544.21 

12.11 

206.61 

408.00 

24.14 

24.14 

596.57 

669.73 

148.61 

98.34 

49.45 

209.61 

48.49 

245.84 

196.67 

213.06 

442.51 

36.79 

466.02 

49.75 

218.40 

150.09 

252.00 

30.46 



PAGE NO. 
05/2312014 

T&A 
Period 

2 

T&A 
Code Description 

0 Tlme & Activity Code : N360 

03/23/2005 N360 356030 MILLEN$ SCRA 

• Subsubtotal • 

.. Subtotal•• 

~·Total -

New York State Department of Environmental Conservation 
Bureau of Federal and Municipal Accounts 

Time & Activity Detail Report 

Item 
No. 

Payroll 
Header 
( Cost Center) 

35103 29001140 04 

Name 

ARFSTEN, CHRIS 

Title 

BIOLOGIST 1 WILDLIFE 

*** Total *** 

Pro gm 
& Loe 
Code 

RE/10 

Avera~e 
Biweekly 
Salary 

1928.58 

Calculated Fringe Benefits Costs 

Calculated Indirect Overhead Costs 

Total T &A Costs plus Fringe and Indirect 

Time 
Hours 

89.00 

242.00 

242.00 

242.00 

Amount 
(Including 
Leave) 

2791.05 

8258.97 

8258.97 

8258.97 

3,390.57 

4,026.96 

15,676.50 



Cost Query 
EXHIBIT 11 , t=, 

Page 1 of 7 

LA TSn et l!!a\1! &accrualnr rng s;~m •MT Of CMA 

tftnet 
Cost Query - Ad Hoc 

Criteria: Timecard Beg in Date 3/24/2005 And Timecard End Date 3/26/2014 And Task Code D855 Or Task Code 
N360 
Leave Charges: Included 
Cost Ind icator: Direct 
Rate Type: Non-Federal 
Download Excel Report 

.E!!!l! 

Jump To Employee: All . 
P•y Pay P•riOd Cost 
PatlocJ Ont es Chedc De.tu Center 

T.ak: DISS • l46.Q30 a. MllUHS SCRAPYARD 

10C611l ot/1:.t1CC6 • 10/181100{. 43022! t QJ04f10'S 

1010/I G411sno10 
05/1!/lCIO •3'221 04118(1010 

Tuk: HJGO • 356030 Mllll!NS SCRAP YARD 

1005/ 10 08/ 11/2005 . 09/07/1(05 •3~221 Ol/14/lOOS 

lCCSJ U 01/IS(lCOS • C9/ll/1COS 4)0lll 
09/01/2C9S 

lOOS/ll 09/08/ZOOS • 10/0S/1005 •30111 
09/11/2005 

1005/ll 09/12/2005 . 10/19/1005 •3022 1 10/0S/2005 

2005/14 10/06/2005. 11/01/1005 4)022J 
10/19/2005 

1oos11s 10/10/2005 • 
l l/1611COS •lOUl I l/Ol/2005 

lOOS/16 11/ 01/10,S • 11/)0/lOOS •30221 
11/ 1612005 

200S/I/ 
11/17/2005 • 

12/14/1005 4)0221 
l l /)0/2005 

lCOS/11 
l:l/01/2005. 

l?/18/ ) 005 410221 
l)fl<C/2005 

2COS/19 l !JI 5/10~5 • 
01/11/1006 4J0lll uoanoos 

lOOS/10 1 IJ29/20)S • 0:JlSJlilC6 4)0221 
01/11/2006 

l005/1l 
0 1/lCl/2006 . 

OZ/11/lOOG 4)0221 
01/08/2006 

1005/2) 
01/09/2006. 

OJ/011/lJOo 4 301H 
OIJll/2006 

JOOS/ l 4 01Jll/20C6 • 0 )/Jl/ll06 4 l0lll 
Ol101/l0<:6 

1005/ lS 
0 l /09/2006 • 

04/05/1:>06 •tlOill 
0)/ll/l-

2005/!6 Ol/2l/2006 • 
04/1)5/2006 0•119/1006 •1)012 1 

200G/I 
04/0{>/2006 . 

05/0J/1006 410221 
0<1/1912006 

1006/l 04/l0/200S • >5111/1- •JOlll 0St0)/20C6 

10<!61 1 OS/04/lOCS • l5/llfl006 4l022i OS/11/l006 

1006/4 OS/ 111/2006 • 06/14/1006 4)0121 
OS/Jl/2006 

1006/5 06/01/2006 . 
06/11/2006 430212 

0•1 l•/10~6 

lCC616 C6/IS/200f. • 01/111100' 4 ).0121 
06118'1006 

1CC6/1 
0~119/20<:6. 

07fl611006 4 )0211 
01/11/1006 

1006/0 
01/ ll/1006. 

04/0912006 430221 
07/16/lOOf> 

:!0061' 01// 1/1006. 08/n/lOOG 4l0i21 
08/09/1006 

n~"'~ 
Gl'10J2006. 09/04, lOC6 4 )012 ~ 
UJIJ/l~S 

:006.rtt 
Odll .. JlCO r.: • 

0•1101;006 '4 )0121 

Budget Y1tl1blO 
Yu•r 

![rnptOVH 

" 2006 D<rtr.•. a 
Scc:i 

l6 2010 ttfiU'tA."', 
DAVID 

L6 1005 
BtcW"n, 

"'""'•• 
l6 lOOS Bn>wn. -L6 )005 Bn>wn. 

Sr-aelcy 

l6 1005 Brown, 
Bladhty 

L6 1005 en>wn. 
hdlcy 

u lC05 e.-n. _,, 
u 1005 l!rown. 

&-.o:ey 

L6 2005 ""'""· en.01ev 

l6 )005 "'°""· ll<a<fcy 
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Date: 5/23/20 14 

Site ID: 356030 - B. Millcns Scrapyurd 

Project Type 

Remedial Investigation 

Remedial Investigation 

Fund Source 

llWCA 

11\VCA 

New York State Department of Environmenta l Conservation 
Division of E nvironmental Remediation 

Payments/Encumbered Amounts - Summary 

Contract No. 

0004438 

0007624 

WA No . 

44 

17 

(Bused 0 11 Sites) 

Contractor Na me 

EA ENGINEERING 

EA ENGINEERING. P.C. 

Sub. Total on Proj. Type: 

Tota l Enc. Amt: 

EXHIBIT Ill 

Encumbered 
Amount 

$26,041.13 

$ 166.9 18.00 

Sl92,959. 13 

St92,959. 13 

Pagt: No.: I 

Payment 
Amount 

$26.041 .13 

s 144.248.30 

$ 170,289.43 

$170,289.43 
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APPENDIX A 

STANDARD CLAUSES FOR ALL NEW YORK STA TE 
SUPERFUND ADMlNISTRA TIVE ORDERS 

The parties to the State Supcrfund Order 
(hereinafter "Order") agree to be bound by the 
fol lowing clauses which are hereby made a par1 of the 
Order. The word "Respondent" herein refers to any 
party to the Order, other than the New York State 
Department of Environmcnrnl Conservation 
(hereinafter "Department"). 

I. Citizen Participation Plan 

Within twenty (20) days after the effective date 
of this Order, Respondent shall submit for review and 
approval a written citizen participation plan prepared 
in accordance with the requirements of ECL §27-
1417 and 6 NYCRR sections 375-1.10 and 375-3.10. 
Upon approval, the Citizen Participation Plan shall 

be deemed to be incorporated into and made a part of 
this Order. 

I I. Initial Submittal 

Within thirty (30) days after the effective date of 
this Order, Respondent shall submit lo the 
Department a Records Search Report prepared in 
accordance with Exhibit "B" attached to the Order. 
The Records Search Report can be limited if the 
Department notifies Respondent that prior 
submissions satisfy specific items required for the 
Records Search Report. 

Ill. Development, Performance. and Reporting of 
Work Plans 

A. Work Plan Requirements 

All activities at the Site that comprise any 
clement of an Inactive Hazardous Waste Disposal 
Site Remedial Program shall be conducted pursuant 
to one or more Department-approved work plans 
("Work Plan" or "Work Plans") and this Order and 
all activities shall be consistent with the National Oil 
and I lazardous Substances Pollution Contingency 
Plan (NCP), 40 C.F.R. Part 300, as required under 
CERCLA, 42 U.S.C. § 9600 et seq. The Work 
Plan(s) under this Order shall address both on-Site 
and off-Site conditions and shall be developed and 
implemented in accordance with 6 NYCRR * 375-

11 

l.6(a), 375-3.6, and 375-6. All Depar1ment-approved 
Work Plans shall be incorporated into and become 
enforceable parts of this Order. Upon approval of a 
Work Plan by the Department, Respondent shall 
implement such Work Plan in accordance with the 
schedule contained therein. Nothing in this 
Subparagraph shall mandate that any particular Work 
Plan be submjtted. 

The Work Plans shall be captioned as follows: 

I. Site Characterization ("SC") Work 
Plan: a Work Plan which provides for the 
identi fication of the presence of any hazardous waste 
disposal at the Site: 

2. Remedial lnvestigation/Feasibiliry 
Study t ·R1JFS'") Work Plan: a Work Plan which 
provides for the investigation of the nature and extent 
of contamination within the boundaries of the Site 
and emanating from such Site and a study of remedial 
alternatives to address such on-site and off-site 
contamination; 

3. Remedial Design/Remedial Action 
("RD/RA") Work Plan: a Work Plan which provides 
for the development and implementation of final 
plans and specifications for implementing the 
remedial alternative set forth in the ROD; 

4. "IRM Work Plan" if the Work Plan 
provides for an interim remedial measure; 

5. "Site Management Plan" if the Work 
Plan provides for the identification and 
implementation of institutional and/or engineering 
controls as well as any necessary monitoring and/or 
operation and maintenance of the remedy: or 

6. "Supplemental" if additional work plans 
other than those set forth in 11.A. l-5 arc required to 
be prepared and implemented. 

B. Submission/Implementation of Work Plans 

I . Respondent may opt to propose one or 
more additional or supplemental Work Plans 



(including one or more IRM Work Plans) at any time, 
which the Department shall review for 
appropriateness and technical sufficiency. 

2. Any proposed Work Plan shall be 
submitted for the Department's review and approval 
and shall include, at a minimum, a chronological 
description of the anticipated activi ties, a schedule for 
performance of those activities, and suffic ient detail 
to allow the Department to evaluate that Work Plan. 

i. The Department shall notify 
Respondent in writing if the Department detem1ines 
that any element of a Department-approved Work 
Plan needs to be modified in order to achieve the 
objectives of the Work Plan as set forth in 
Subparagraph fll.A or to ensure that the Remedial 
Program otherwise protects human health and the 
environment. Upon receipt of such noti fi cation, 
Respondent shall , subject to dispute resolution 
pursuant to Paragraph XV, modify the Work Plan. 

ii . The Department may request. 
subject to dispute resolution pursuant to Paragraph 
XV, that Respondent submit additional or 
supplemental Work Plans for the Site to complete the 
current remedial phase within thirty (30) Days after 
the Department's written request. 

3. A Site Management Plan, if necessary. 
shall be submitted in accordance with the schedule 
set fo11h in the lRM Work Plan or Remedial Work 
Plan. 

4. During all field activities conducted 
under a Department-approved Work Plan, 
Respondent shall have on-Site a representative who is 
qualified to supervise the activi ties undertaken in 
accordance with the provisions of 6 NYCRR 375-
1.6(a)(3). 

5. A Professional Engineer must stamp 
and sign all Work Plans other than SC or Rl/FS Work 
Plans. 

C. Submission of Final Reports and Periodic 
Reports 

1. In accordance with the schedule 
contained in a Work Plan, Respondent shall submit a 
fina l report as provided at 6 NYC RR 375- l .6(b) and 
a fi nal engineering report as provided at 6 NYCRR 
375- l.6{c). 
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2. Any final report or final engineering 
report that includes construction activities shall 
include ·'as built" drawings showing any changes 
made to the remedial design or the IRM. 

3. In the event that the fi nal engineering 
report for the Site requires Site management. 
Respondent shall submit an initial periodic report by 
in accordance with the schedule in the Site 
Management Plan and thereafter in accordance with a 
schedule determined by the Department. Such 
periodic report shall be signed by a Professional 
Engineer or by such other qualified environmental 
professional as the Department may find acceptable 
and shall contain a certification as provided at 6 
NYCRR 375- l .8(h)(3). Respondent may petition the 
Department for a determination that the insti tutional 
and/or engineering controls may be tcm1inated. Such 
petition must be supported by a statement by a 
Professional Engineer that such controls are no longer 
necessary for the protection of public health and the 
environment. The Department shall not unreasonably 
withhold its approval of such petition. 

4. Within sixty (60) days of the 
Department's approval of a Final Report. Respondent 
shall submit such additional Work Plans as is 
required by the Dcpa11ment in its approval letter of 
such Final Report. Fai lure to submit any additional 
Work Plans within such period shall be a violation or 
this Order. 

D. Review of Submittals 

I. The Department shall make a good faith 
effort 10 review and respond in writing to each 
submittal Respondent makes pursuant to this Order 
within sixty (60) Days. The Department's response 
shall include, in accordance with 6 NYCRR 375-
1.6(d), an approval, modification request, or 
disapproval of the submittal, in whole or in part. 

i. Upon the Department's written 
approval of a Work Plan, such Department-approved 
Work Plan shall be deemed to be incorporated into 
and made a part of this Order and shall be 
implemented in accordance with the schedule 
contained therein. 

ii. If the Department modifies or 
requests modifications to a submittal, it shall specify 
the reasons for such modification(s). Within fifteen 



( 15) Days after the date of the Department's written 
notice that Respondent 's submittal has been 
disapproved, Respondent shall notify the Department 
o f its e lection in accordance with 6 NYC RR 375-
1.6(d)(3). If Respondent elects to modify or accept 
the Department 's modifications to 1he subminal, 
Respondent shall make a revised submittal 1ha1 
incorporates all of the Depamnent's modifications to 
1he first submiual in accordance with the rime period 
sci forth in 6 NYCRR 375-1 .6(d)(3). In !he event 
chat Respondent 's revised submittal is dis:ipprovcd, 
the Department shall set forth its reasons for such 
disapproval in wriling and Respondent shall be in 
violation of this Order unless it invokes dispute 
resolution pursuant 10 Paragraph XV and its position 
prevails. Failure to make an election or failure to 
comply w ith 1he e leciion is a violation of1his Order. 

iii. If the Department disapproves a 
submittal, it shall specify the reasons for its 
disapproval. Within fifleen ( 15) Days after 1he date 
of the Department's written notice that Respondent 's 
submittal has been disapproved. Respondent shall 
notify the Department of iis e lection in accordance 
with 6 NYCRR 375-l.6(d){4). If Respondent elects 
to modify the submiual, Respondent shall make a 
revised submitta l thal addresses all of 1he 
Department's stated reasons for disapproving 1he first 
submittal in accordance with the time period set forth 
in 6 NYCRR 375-l.6(d)(4). In the event thal 
Respondent's revised submittal is disapproved, 1hc 
Department shall set forth its reasons for such 
disapproval in writing and Respondent shall be in 
violation of this Order unless it invokes dispute 
resolution pursuant to Paragraph XV and its position 
prevails. Failure 10 make an e lection or fai lure to 
comply with the election is a violation of this Order. 

2. Within thirty (30) Days after the 
Department's approval of a fina l report. Respondent 
shall submit such fin al report , as well as a ll data 
gathered and drawings and submittals 1nade pursuant 
to such Work Plan, in an electronic format acceptable 
to the Department. If any document cannot be 
converted into electronic fom1at, Respondent shall 
submit such document in an alternative fonnat 
acceptable to the Department. 

E. Departmeni 's Issuance ofa ROD 

I. Respondent shall cooperate wi th the 
Department and provide reasonable assistance. 
consistent wi th the Citizen Participation Plan, in 
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soliciting public comment on the proposed remedial 
action plan ("PRAP"), if any. After the close of the 
public comment period. the Department shall select a 
final remedial alternati ve for the Site in a ROD. 
Nothing in !his Order shall be constnied to abridge 
any rights of Respondent. as provided by law. to 
judicially challenge the Department's ROD. 

2. Respondent shall have 60 days from the 
date of the Depanment's issuance of the ROD to 
notify the Department in writing whether it will 
implement the remedial activities required by such 
ROD. If the Respondent e lects not to implement the 
required remedial activities. then this order shall 
tcnninate in accordance with Paragraph XIV.A. 
Failure to make an election or failure to comply with 
the election is a violation of this Order. 

F. Institutional/Engineering Control 
Certification 

In the event that the remedy for the Site, if any. 
or any Work Plan for the Site, requires institutional or 
engineering controls, Respondent shall submit a 
wrincn certification in accordance with 6 NYCRR 
3 75- 1.8(h){3) and 3 75-3.8(h)(2). 

IV. Penalties 

A. I. Respondent's failure to comply with 
any term of this Order constitutes a violaiion of this 
Order, the ECL, and 6 NYCRR 375-2. l l {a)(4). 
Nothing herein abridges Respondent's right 10 contest 
any a llegation that it has failed to comply with this 
Order. 

2. Payment of any penalties shall not in 
any way a lter Respondent's obligations under this 
Order. 

B. 1. Respondent shall not suffer any penalty 
or be subject to any proceeding or action in the event 
it cannot comply with any requirement of this Order 
as a result of any Force Majeure Event as provided at 
6 NYCRR 375- 1.S(b)(4). Respondent must use best 
efforts to anticipate the potential Force Majeure 
Event, best efforts to address any such event as it is 
occurring, and best effort s following the Force 
Majeure Event to minimize delay to the greatest 
extent possible. " Force Majcurc" docs not include 
Respondenl's economic inability to comply with any 
obligation. the failure of Respondent to make 
complete and timely application for any required 



approval or pem1it. and non-attainment of the goals. 
standards. and requirements of this Order. 

2. Respondent shall notify the Depar1ment 
in writing within five (5) Days of the onset of any 
Force Majeure Event. Failure to give such notice 
within such live (5) Day period constitutes a waiver 
of any claim that a delay is not subject to penalties. 
Respondent shall be deemed to know of any 
circumstance which it. any entity controlled by it, or 
its contrnctors knew or should have known. 

3. Respondent shall have the burden of 
proving by a preponderance of the evidence that (i) 
the delay or anticipated delay has been or will be 
caused by a Force Majeure Event; (ii) the duration of 
the delay or the extension sought is warranted under 
the circumstances; (iii) best efforts were exercised to 
avoid and mitigate the effects of the delay; and (iv) 
Respondent complied with the requirements of 
Subparagraph IV.B.2 regarding timely notification. 

4. If the Department agrees that the delay 
or anticipated delay is attributable to a Force Majeure 
Event, the time for perfom1ance of the obligations 
that are affected by the Force Majeurc Event shall be 
extended for a period of time equivalent to the time 
lost because of the Force majuere event, in 
accordance with 375-1.5(4). 

5. If the Department rejects Respondent's 
assertion that an event provides a defense to non
compliance with this Order pursuant to Subparagraph 
IV. B, Respondent shall be in violation of this Order 
unless it invokes dispute resolution pursuant to 
Paragraph XV and Respondent's position prevails. 

V. Entrv upon Site 

A. Respondent hereby consents, upon 
reasonable notice under the circumstances presented. 
to entry upon the Site (or areas in the vicinity of the 
Site which may be under the control of Respondent) 
by any duly designated officer or employee of the 
Depanment or any State agency having jurisdiction 
with respect to matters addressed pursuant to this 
Order. and by any agent, consultant, contractor, or 
other person so authorized by the Commissioner, all 
of whom shall abide by the health and safoty rules in 
effect for the Site, for inspecting. sampling. copying 
records related to the contamination at the Site. 
testing, and any other activities necessary to ensure 
Respondent's compliance with this Order. Upon 
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request. Respondent shall (i) provide the Department 
with suitable work space at the Site. including access 
to a telephone. to the extent available, and (ii) permit 
the Department full access to all non-privi leged 
records relating to matters addressed by this Order. 
Raw data is not considered privileged and that 
portion of any privileged document containing raw 
data must be provided to the Department. In the 
event Respondent is unable to obtain any 
authorization from third-pany property owners 
necessary to perfonn its obligations under this Order, 
the Department may. consistent with its legal 
authority. assist in obtaining such authorizations. 

B. The Depanment shall have the right to take 
its own samples and scientific measurements and the 
Depanment and Respondent shall each have the right 
to obtain split samples, duplicate samples, or both, of 
all substances and materials sampled. The 
Department shall make the results of any such 
sampling and scientific measurements available to 
Respondent. 

VI. Pavment of State Costs 

A. Within fo rty-fi ve (45) days afier receipt of 
an itemized invoice from the Department, Respondent 
shall pay to the Department a sum of money which 
shall represent reimbursement for State Costs as 
provided by 6 NYCRR 375-1.5 (b)(3)(i). Failure to 
timely pay any invoice will be subject to late payment 
charge and interest at a rate of 9% from the date the 
payment is due until the date the payment is made. 

B. Costs shall be documented as provided by 6 
NYCRR 375-l.5(b}(3). The Depanmcnt shall not be 
required to provide any other documentation of costs. 
provided however. that the Depanment's records shall 
be available consistent with, and in accordance with, 
Art icle 6 of the Public Officers Law. 

C. Each such payment shall be made payable to 
the New York State Depanment of Environmental 
Conservation and shall be sent to; 

Director. Bureau of Program Management 
Division of Environmental Remediation 
New York State Department of Environmental 
Conservation 
625 Broadway 
Albany, New York 12233-7012 



D. The Department shall provide written 
notification to the Respondent of any change in the 
foregoing addresses. 

E. If Respondent objects to any invoiced costs 
under this Order, the provisions of 6 NYCRR 375-1 .5 
(b)(3)(v) and (vi) shall apply. Objections shall be 
sent to the Department as provided under 
subparagraph VJ.C above. 

F. Jn the event of non-payment of any invoice 
within the 45 days provided herein, the Department 
may seek enforcement of this provision pursuant to 
Paragraph IV or the Department may commence an 
enforcement action for non-compliance with ECL 
'27-1423 and ECL 71-4003. 

VII. Release and Covenant Not to Sue 

Upon the Department 's issuance of a Certificate 
of Completion as provided at 6 NYCRR 375- 1.9 and 
375-2.9, Respondent shall obtain the benefits 
conferred by such provisions. subject to the terms and 
conditions described therein. 

VII I. Reservation of Rights 

A. Except as provided at 6 NYCRR 375-1.9 
and 375-2.9. nothing contained in this Order shall be 
construed as barring, diminishing. adjudicating. or in 
any way affecting any of the Department's rights or 
authorit ies, including, but not limited to, the right to 
requi re perfomiance of further investigations and/or 
response action(s), to recover natural resource 
damages, and/or to exercise any summary abatement 
powers with respect to any person, including 
Respondent. 

8. Except as otherwise provided in this Order, 
Respondent specifically reserves all rights and 
defenses under applicable law respecting any 
Departmental assert ion of remedial liability and/or 
natural resource damages against Respondent, and 
further reserves all rights respecting the enforcement 
of this Order. including the rights to notice, to be 
heard, to appeal. and to any other due process. The 
existence of this Order or Respondent's compliance 
with it shall not be construed as an admission of 
liability, fault, wrongdoing, or breach of standard of 
care by Respondent, and shall not give rise to any 
presumption of law or finding of fact. or crcnte any 
rights, or grant any cause of action. which shall inure 
to the benefit of any third party. Further, Respondenr 
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reserves such rights as it may have to seek and obtain 
contribution. indemnification. and/or any other form 
of recovery from its insurers and from other 
potentia lly responsible pa11ies or their insurers for 
past or futu re response and/or cleanup costs or such 
other costs or damages arising from the 
contamination at the Site as may be provided by law. 
including but not limited to rights of contribution 
under section 113(1)(3)(8) ofCERCLA. 42 U.S.C. § 
9613(1)(3)(8). 

IX. Indemni fica tion 

Respondent shall indemnify and hold the 
Department. the State of New York. the Trustee of 
the State's natural resources. and their representatives 
and employees ham1less as provided by 6 NYCRR 
3 75-2.5(a)(3)(i). 

X. Public Notice 

A. Within thirty (30) Days after the effective 
date of this Order. Respondent shall provide notice as 
required by 6 NYCRR 375-l.5(a). Within sixty (60) 
Days of such fi ling, Respondent shall provide the 
Department with a copy of such instrument certi fied 
by the recording officer to be a true and faithful copy. 

8 . If Respondent proposes to transfer by sale or 
lease the whole or any pan of Respondent ·s interest 
in the Site. or becomes aware of such transfer, 
Respondent shall, not fewer than forty-five (45) Days 
before the date of transfer, or within forty-ti vc ( 45) 
Days after becoming awnre of such conveyance. 
notify the Department in writing of the identity of the 
transferee and of the narure and proposed or actual 
date of the conveyance. and shall notify the transferee 
in writing, with a copy to the Department. of the 
applicabi lity of this Order. However, such obl igation 
shall not extend to a conveyance by means of a 
corporate reorganization or merger or the granting of 
any rights under any mortgage, deed, trust, 
assignment, judgment, I icn, pledge, security 
agreement, lease, or any other right accruing to a 
person not affiliated with Respondent to secure the 
repayment of money or the perfonnance of n duty or 
obligation. 

XI. Change of Use 

Applicant shall notify the Department at least 
sixty (60) days in advance of any change of use. as 
defined in 6 NYCRR 375-2.2(n), which is proposed 



for the Site, in accordance with the provisions of 6 
NYCRR 375-1 .1 1 (d). In the event the Dcpanment 
determines that the proposed change of use is 
prohibited, the Department shall notify Applicant of 
such determination within forty-five (45) days of 
receipt of such notice. 

XII. Environmental Easement 

A. If a Record of Decision for the Site relies 
upon one or more institutional and/or engineering 
controls. Respondent (or the owner of the Site) shall 
submit to the Department for approval an 
Environmental Easement to run with the land in favor 
of the State which complies with the requirements of 
ECL Article 71. Title 36, and 6 NYCRR 375-
l .8(h}(2). Upon acceptance of the Environmental 
Easement by the State, Respondent shall comply with 
the requirements of 6 NYCRR 375- I.8(h)(2). 

B. If the ROD provides for no action other than 
implementation of one or more institutional controls, 
Respondent shall cause an environmental casement to 
be recorded under the provisions of Subparagraph 
XII.A. 

C. 1 f Respondent does not cause such 
environmental easement to be recorded in accordance 
with 6 NYCRR 375- 1.8(h)(2). Respondent will not be 
entitled to the benefits conferred by 6 NYCRR 375-
1.9 and 375-2.9 and the Department may file an 
Environmental Notice on the site. 

XIII.Progress Reports 

Respondent shall submit a written progress 
report of its actions under this Order to the panics 
identified in Subparagraph TV.A. I of the Order by the 
10th day of each month commencing with the month 
subsequent to the approval of the first Work Plan and 
ending with the Termination date as set forth in 
Paragraph XIV, unless a different frequency is set 
forth in a Work Plan. Such reports shall , at a 
minimum, include: all actions relative to the Site 
during the previous reporting period and those 
anticipated for the next reporting period; all approved 
activity modifications (changes of work scope and/or 
schedule); all resulls of sampling and tests and all 
other data received or generated by or on behalf of 
Respondent in connection with this Site, whether 
under this Order or otherwise, in the previous 
reporting period, including quality assurance/quality 
control infonnation; infomrntion regarding 
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percentage of completion; unresolved delays 
encountered or anticipated that may affect the furure 
schedule and efforts made to mitigate such delays; 
and infonnation regarding activities undcr1akcn in 
support of the Citizen Participation Plan during the 
previous reporting period and those anticipated for 
the next reporting period. 

XIV. Tem1ination of Order 

A. This Order will terminate upon the earlier of 
the following events: 

I. Respondent's election in accordance 
with Paragraph 111 .E.2 not to implement the remedial 
activities required pursuant to ihc ROD. In the event 
of termination in accordance with this Subparagraph, 
this Order shall terminate effective the 5th Day aflcr 
the Department 's receipt of the written notification, 
provided. however. that if there are one or more 
Work Plan(s) for which a final report has not been 
approved at the time of Respondent's notification of 
its election not to implement the remedial activities in 
accordance with the ROD, Respondent shall complete 
the activities required by such previously approved 
Work Plan(s) consistent with the schedules contained 
therein. Thereafter, this Order shall terminate 
effective the 5th Day after the Department's approval 
of the final report for all previously approved Work 
Plans: or 

2. The Department 's written determination 
that Respondent has completed all phases of the 
Remedial Program (including Site Management), in 
which event the termination shall be effective on the 
5th Day after the date of the Department's lcncr 
stating that all phases of the remedial program have 
been completed. 

B. Notwithstanding the foregoing, the 
provisions contained in Paragraphs VI and IX shall 
survive the tennination of this Order and any 
violation of such surviving Paragraphs shall be a 
violation of this Order. the ECL. and 6 NYCRR 375-
2. 11(a)(4 ). subjecting Respondent to penalties as 
provided under Paragraph IV so long as such 
obligations accrued on or prior to the Tem1ination 
Date. 

C. If the Order is terminated pursuant to 
Subparagraph XIV.A. I, neither this Order nor its 
tcnnination shall affect any liability of Respondent 
for remediation of the Site and/or for payment of 



State Costs. including implementation of removal and 
remedial actions. interest. enforcement, and any and 
a ll other response costs as defined under CERCLA. 
nor shall it affect any defenses to such liability that 
may be asserted by Respondent. Respondent shall 
also ensure that it does not leave the Site in a 
condition, from the perspective of human health and 
environmental protection, worse than that which 
existed before any activities under th is Order were 
commenced. Further, the Department's efforts in 
obtaining and overseeing compliance with this Order 
shall constitute reasonable efforts under law to obtain 
a voluntary commitment from Respondent for any 
further activities to be undertaken as part of a 
Remedial Program for the Site. 

XV. Dispute Resolution 

A. In the event disputes arise under this Order. 
Respondent may, within fifteen ( 15) Days after 
Respondent knew or should have known of the facts 
which are the basis of the dispute, initiate dispute 
resolution in accordance with the provisions of 6 
NYCRR 375-I.5(b)(2). 

B. All cost incurred by the Department 
associated with dispute resolution are State costs 
subject to reimbursement pursuant to this Order. 

C. Nothing conta ined in this Order shall be 
construed to authorize Respondent to invoke dispute 
resolution with respect to the remedy selected by the 
Department in the ROD or any c lement of such 
remedy, nor to impair any r ight of Respondent to seek 
judicial review of the Department's selection of any 
remedy. 

XV I.Miscellaneous 

A. Respondent agrees to comply with and be 
bound by the provisions of 6 NYC RR Subparts 3 75- 1 
and 375-2; the provisions of such Subparts that arc 
referenced herein are referenced for clarity and 
convenience only and the failure of this Order to 
specifically reference any particular regulatory 
provision is not intended to imply that such provision 
is not applicable to activities perfonned under this 
Order. 

B. The Department may exempt Respondent 
from the requirement to obtain any state or local 
permit or other authorization for any activity 
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conducted pursuant to this Order in accordance with 
6 NYCRR 375- l.12(b). (c), and (d). 

C. I. Respondent shall use best efforts to 
obtain all Site access, pennits, casements, approvals, 
institutional controls. and/or authorizations necessary 
to perfo1111 Respondent's obligations under this 
Order, including a ll Dcpa11mcnt-approved Work 
Plans and the schedules contained therein. If, despite 
Respondent 's best efforts, any access. pem1its, 
casements, approvals. institutional controls, or 
authorizations cannot be obtained. Respondent shall 
promptly notify the Department and include a 
summary of the steps taken. The Department may. as 
it deems appropriate and within its authority, assist 
Respondent in obtaining same. 

2. If an interest in property is needed to 
implement an insti tu tional control requi red by a Work 
Plan and such inte rest cannot be obtained, the 
Depa11ment may require Respondent to modify the 
Work Plan pursuant to 6 NYCRR 375- I.6(d)(3) to 
reflect changes necessitated by Respondent"s inability 
to obtain such interest. 

D. The paragraph headings set fort h in this 
Order are included for convenience of reference only 
and shall be disregarded in the construction and 
interpretation of any provisions of this Order. 

E. I. The terms of this Order shall constitute 
the complete and entire agreement between the 
Department and Respondent concerning the 
implementation of the activities required by this 
Order. No tem1. condition, understanding. or 
agreement purporting to modify or vary any tem1 of 
this Order shall be binding unless made in writing 
and subscribed by the party to be bound. No informal 
advice, guidance, suggestion, or conunent by the 
Department shall be construed as relieving 
Respondent of Respondent's obligation lo obtain 
such formal approvals as may be required by this 
Order. In the event ofa conflict between the terms of 
this Order and any Work Plan submitted pursuant lo 
this Order. the tenns of this Order shall control over 
the tem1s of the Work Plan(s). Respondent consents 
to and agrees not to contest the authority and 
jurisdiction of the Department to enter into or en force 
this Order. 

2. i. Except as set forth herein, if 
Respondent des ires that any provision of this Order 
be changed, Respondent shall make timely written 



application to the Commissioner wi th copies to the 
parties listed in Subparagraph IV.A. I . 

ii . lf Respondent seeks to modify an 
approved Work Plan, a written request shall be made 
to the Department's project manager, with copies to 
the parties listed in Subparagraph IV.A. I. 

iii. Requests for a change to a time 
frame set fort h in this Order shall be made in writing 
to the Department's project attorney and project 
manager; such requests shall not be unreasonably 
denied and a written response to such requests shall 
be sent to Respondent promptly. 

F. I. If there are multiple parties s igning this 
Order. the term "Respondent" shall be read in the 
plural, the obligations of each such pmiy under this 
Order arc joint and several, and the insolvency of or 
failure by any Respondent to implement any 
obligations under this Order shall not affect the 
obligations of the remaining Respondent(s) under this 
Order. 

2. If Respondent is a partnership, the 
obligations of a ll general partners (including limited 
partners who act as general partners) under this Order 
are joint and several and the insolvency or fail ure of 
any general partner to implement any obl igations 
under this Order shall not affect the obligations of the 
remaining partner(s) under this Order. 

3. Notwithstanding the foregoing 
Subparagraphs XVl.F. I and 2, if multiple parties sign 
this Order as Respondents but not a ll of the signing 
parties e lect to implement a Work Plan, a ll 
Respondents arc jointly and severally liable for each 
and every obligation under this Order through the 
completion of activities in such Work Plan that a ll 
such parties consented to; there.after. only those 
Respondents e lecting to perform additional work 
shall be j ointly and severally liable under this Order 
for the obligations and activities under such 
additional Work Plan(s). The parties electing not to 
implement the additional Work Plan(s) shall have no 
obligations under this Order rclati:--c to the activit ies 
set forth in such Work Plan(s). Further, only those 
Respondents e lecting to implement such additional 
Work Plan(s) shall be e ligible to receive the release 
and covenant not to sue referenced in Paragraph VII. 

G. Respondent shall be enti tled to receive 
contribution protection and/or to seek contribution to 
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the extent authorized by ECL 27- 142 1 (6) and 6 
NYCRR 375- 1.S(b)(S). 

H. Unless otherwise expressly provided herein, 
terms used in this Order which are defined in ECL 
Article 27 or in regulations promulgated thereunder 
shall have the meaning assigned to them under said 
s tatute or regulations. 

I. Respondent's obligations under this Order 
represent payment for or re imbursement o r response 
costs, and shall not be deemed to constitute any type 
of tine or penalty. 

J. Respondent and Respondent's successors 
and assigns shall be bound by this Order. Any 
change in ownership or corporate status of 
Respondent shall in no way a lter Respondent's 
respons ibilities under this Order. 

K. This Order may be executed for the 
convenience of the parties hereto, individually or in 
combination, in one or more counterparts , each of 
which shall be deemed to have the status of an 
executed original and all of which shall together 
constitute one and the same. 
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