
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVAnON
STATE SUPERFUND PROGRAM

ECL §27-J301 ef seq.

In the Matter a Remedial Program for

Former Albany Laboratories
DEC Site No.: 401061 .
Located at: 67 Howard Street

Albany County
Albany, NY 12207

by:
Columbia Eagle, LLC
302 Washington Avenue Extension
Albany, NY 12203

ORDER ON CONSENT AND
ADMINISTRATIVE SETTLEMENT

Index No. DER-40J06J-02-25-II

Hereinafter referred to as "Site"

Hereinafter referred to as tlRespondent"

1. A. The New York State Department of Envirorunental ConseIVation ("Department") is
responsible for inactive hazardous waste disposal site remedial programs pursuant to Article 27,
Title 13 oflbe Environmeotal Conservation Law ("ECL") and Part 375 ofTitie 6 oflbe Official
Compilation of Codes. Rules and Regulations ("6 NYCRR IO

) and may issue orders consistent
with the authority granted to the Commissioner by such statute.

B. The Department is responsible for carrying out the policy of the State ofNew York to
conserve, improve and protect its natural resources and environment and control water, land, and
air pollution consistent with the authority granted to the Department and the Commissioner by .
Article 1, Title 3 of the ECL.

C. This Order is issued pursuant to the Departrnent1s authority under, inter alia, ECL
Article 27, Title 13 and ECL §3-0301, and resolves Respondent's liability to lbe State as
provided at 6 NYCRR 375-1.5(b)(5).

2. The Site is cWTently listed in the Registry of Inactive Hazardous Waste Disposal Sites in
New York State as Site Number 401061 wilb a Classification of 02 pursuant to ECL §27.1305.

3. Respondent consents to the issuance of this Order without (i) an admission or finding of
liability, fault, wrongdoing, or violation of any law, regulation, pennit, order, requirement, or
standard of care of any kind whatsoever; (ii) an acknowledgment that there has been a release or
threatened release of hazardous waste at or from the Site; and/or (iii) an acknowledgment that a



release or threatened release of hazardous waste at or from the Site constitutes a significant threat
to the public health or environment.

4. Solely with regard to the matters set forth below, Respondent hereby waives any right to a
hearing as may be provided by law, consents to the issuance and entry of this Order, and agrees
to be bound by its tenns. Respondent consents to and agrees not to contest the authority or
jurisdiction of the Department to issue or enforce this Order, and agrees not to contest the
validity of this Order or its terms or the validity of data submitted to the Department by
Respondent pursuant to this Order.

NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:

I. Real Property

The Site subject to this Order has been assigned number401061, consists of
approximately 0.266 acres, and is as follows:

Subject Property Description fA Map of the Site is attached as Exhibit"A")

Tax Map/Parcel No.: 76.33-1-15
Street Number: 140 State Street
Owner: Columbia Eagle, LLC

Tax Map/Parcel No.: 76.33-1-13
Street Number: 67 Howard Street

Owner: Columbia Eagle, LLC

II. Initial Work Plan

The Rcmcdiallnvestigation/Feasibility Study Work Plan shall be submitted to the
Department within thirty (30) days after the effective date of this Order.

Ill. Payment of State Costs

Invoices shall be sent to Respondent at the following addressees):

Columbia Eagle LLC
Attn: Mike Arcangel
302 Washington Avenue Extension
P.O. Box 5269
Albany, NY 12203
marcangel@columbiadcv.com

in addition to the requirement to pay future state costs as set forth in Appendix "A",
within forty-five (45) Days after the effective date of this Consent Order, Respondent shall pay to



the Department the sum set forth on Exhibit "e", which shall represent reimbursement for past
. State Costs incurred prior to the effective date of this Consent Order. Respondent acknowledges
that all past State Costs are not itemized on the cost summary and that additional charges may be
billed at a later date for State Costs incurred prior to the effective date of this Consent Order.

IV. Communications

A. All written communications required by this Consent Order shall be transmitted by
United States Postal Service, by private courier service, by hand delivery, or by electronic mail.

I. Communication from Respondent shall be sent to:

Michael MacCabe (1 nard eepy (unbound for work plans) & 1 electronic eepy)
Department of Environmental Corisetvation
Division of Environmental Remediation
625 BroadwayAlbany, NY 12233
mdmaccab@gw.dec.state.ny.us

Steven Bates (electronic copy only)
Bureau of Environmental Exposure Investigation
New York State Department of Health
Flanigan Square
547 River Street
Troy, NY 12180-2216
smbO?(@health.state.nv.us

2. Communication from the Department to Respondent shall be sent to:

Columbia Eagle LLC
Attn: Mike Arcangel
302 Washington Avenue Extension
P.O. Box 5269
Albany, NY 12203
marcangel@columbiadev.com

Copy to:
Philip Gitlen
Whiteman, Ostennan & Harma, LLP
One Commerce Plaza
Albany, New York 12210
PGitlen@woh.com

B. The Department and Respondent reserve the right to designate additional or different
addressees for communication on written notice to the other.



C. Each party shall notify dIe other within ninety (90) days after any change in the
addresses listed in this paragraph or in Paragraph I.

V. Miscellaneous

A. Appendix A - "Standard Clauses for All New York State State Superfund Orders" is
attached to and hereby made a part of this Order as if set forth fully herein.

B. In the event ofa conflict between the tcnns of this Order (including any and all
attachments thereto and amendments thereof) and the terms of Appendix A, the terms ofthis
Order shall control.

C. The effective date of this Order is the 10th day after it is signed by the Commissioner or
the Commissioner's designee.

DATED:

APR 1 J 2011·

JOE MARTENS
ACTING COMMISSIONER
NEW YORK STATE DEPARTMENT OF
ENVI MENTAL CO ERVATION

By:

Dale A. Desnoyers, Direc or
Division of Environmental R iation



CONSENT BY RESPO DENT

Respondent hereby consents to the issuing and entering of tins Consent Order, waives
}{espondent's right to a hearing herein as provided by law, and agrees to be hound by this
Consent Order.

Columbia Eagle, LLC

By:~_~.:r:=..:.:.::,....=-ti",-,~""I,-=("-=----_

Title:~,

STATE OF NEW YORK )
) ss:

COuNTY OF fl,1"'''''<s )

On the~ day of Api.. I in the year 20l.!..-. before me, the undersigned,
personally appeared ~,.oJ- rz., N., Dl Ie...... ((ullllame) personally known to
me or proved to me ontbasi'SOf satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that helshe executed the same in
hiS/her capacity, and that by hislher signature on the instrument, the individual, or the person
upon behalf of which the individual acted, executed the instrument.

Acknowledgment by a corporation, in New York State:

On the __ day of in the year 20_, before me, the undersigned,
personally appeared (full name) personally known to
me who, being duly sworn, did depose and say that he/she/they reside at

_____________,([1111 mailing address) and that he/she/they is (are)
the (president or ozher officer or
director or attorney in/act duly appointed) of the

-,------;------,----,,----;-~-_____:-,----_;_-;;--;-c-"7"""_;_;_~-_,___;__;_"7"""-(filII
legal name 0/corporation), the corporation described in and which executed the above
instrument; and that he/she/they signed his/her/their name(s) thereto by the authority of the board
ofdirectors of said corporation.

JUNELL M. GRAY
Public' State of New York

~~~rf:ed in Montgomeryecounty J
No. o1GR?OO354 09 d/J/-,

My Commission ExpIres March • -

~~7Y7Aw-r
Notary P he, State ofNew York



EXHIBIT IIA n
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PROJECT NO.
18755

SITE LOCATION MAP

COURTYARD BETWEEN 67 HOWARO STREET DATE: 03/29/10
1I--===~=;1t\'1~ AND 140 STATE STREET FIGURE 1
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EXHIBIT IfB"

RECORDS SEARCH REPORT

1. Detail all environmental data and information within Respondent's or Respondent's
agents' or consultants' possession or control regarding environmental conditions at or emanating
from "the Site.

2. A comprehensive list of all existing relevant reports with titles, authors, and subject
matter, as well as a description of the results of all previous investigations of the Site and of areas
immediately surrounding the Site which are or might be affected by contamination at the Sit~,

including all available topographic and property surveys, engineering studies. and aerial
photographs.

3. A concise summary ofinfonnation held by Respondent and Respondent's attorneys and
consultants with respect to:

(i) . a history and descril:'tion of the Site, including the nature of operations;

(ii) the types, quantities, physical state, locations, methods, and dates of
disposal or release ofhazardous waste at or 'emanating from the Site;(iii)a description of current
Site security (i.e. fencing, posting, etc.); and .

(iii) the names and addresses of all pmons responsible for disposal of
hazardous waste, including the dates of such disposal and any proof linking ~ch such person
responsible with the hazardous wastes identified.



EXHIBIT "e"

Cost Summary

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF ENVIRONMENTAL REMEDIATION

BUREAU OF PROGRAM MANAGEMENT

COST SUMMARY

SITE NAME:
SITE NO.:
TIME FRAME: DEC

COST CATEGORY

Former Albany Laboratories
401061
Lif.·12122110

AMOUNTS EXHIBIT NO.

DIRECT PERSONAL SERVICES

FRINGE

INDIRECT

PERSONAL SERVICES SUBTOTAL

CONTRACTUAL

TRAVEL

OTHER NPS

NON·PERSONAL SERVICES SUBTOTAL

DEC TOTAL

DOH TOTAL (NOT AVAILABLE)

MINUS PREVIOUSLY REIMBURSED AMOUNT
( IF APPLICABLE)

DEC & DOH TOTAL

COST CAP (IF APPLICABLE)

GRAND TOTAL

$3.131.68

$1.516.67

$1.090.97

$5,739.32

$0.00

$0.00

$0.00

$0.00

$5.739.32

NIA

NIA

$5,739.32

N/A

55.739.32

[[
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APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
SUPERFUND ADMINISTRATIVE ORDERS

The parties t~ the State Superfund Order
(hereinafter "Order") agree to be bound by the
following clauses which are hereby made a pan of the
Order. The word "Respondent" herein refers to any
pany to the Order. other than the New York State
Department of Environmental Conservation
(hereinafter "Department").

I. CitiZen Participation Plan

Within twenty (20) days after the effective date
of this Order, Respondent shall submit for review and
approval a wrinen citizen participation plan prepared
in accordance with the requirements orEeL §27­
1417 and 6 NYCRR sections 375·L!O and 375-3.10.
Upon approval. the Citizen Participation Plan shall

be deemed 10 be incorporated inlo and made a part of
[his Order.

n. Initial Submittal

Within thirty (30) days after the effective date of
this Order. Respondent shall submit to the
Depanment a Records Search Report prepared in
accordance with Exhibit "B" 8n8ched to the Order.
The Records Search Report can be limited if the
Department notifies Respondent that prior
submissions satisfy specific items required for the
Records Search Report.

HI. Develooment. Per1'onnance, and Reporting of
Work Plans

A. Work Plan Requirements

All activities at the Site that comprise any
element ofan Inactive Hazardous Waste Disposal
Site Remedial Program shall be conducted punroant
to one or more Department-approved work plans
("Work Plan" or "Work Plans'') and this Order and
all activities shall be consistent with lhe National Oil
and Hazardous Substances Pollution Contingency
Plan (NCP), 40 C.F.R. Part 300. as required under
CERCLA, 42 U.S.C. § 9600 et seq. The Work
Plants) under mis Order shall address bOlh on-Site
and off-Sile conditions and shall be developed and
implemented' in accordance with 6 NYCRR § 375­
1.6(a), 375·3.6, lllld 375-6. All Department-approved
Work Plans shall be incorporated into and become

enforceable parts of mis Order. Upon approval ofa
Work Plan by the Department, Respondent shall
implement such Work Plan in accordance with the
schedule contained merein. Nothing in this
Subparagraph shall mandate thai any particular Work
Plan be submitted.

The Work Plans shall be captioned as follows:

I. Site Characterization CiSC'') Work
Plan: a Work Plan which provides for the
identification of the presence ofany hazardous waste
disposal at the Site;

2. Remedial InvestigationlFeasibility
Study ("RIffS") Work Plan: II Work Plan which
provides for the investigation of the nature and extent
of contamination within the boundaries of the Site
and emanaling from such Site and a study of remedial
alternatives to address such on-site and off-site
contamination;

3. Remedial DesignlRemedial ACtiOn
("'RDIRA'1 Work Plan: a Work Plan which provide!>
for the development and implementation of final
plans and specifications for implementing the
remedial alternative set forth in the ROD;

4. "IRM Work Plan" if the Work Plan
provides for an interim remedial measure;

S. "Site Management Plan" if the Work
Plan provides for the identification and
implementation of institutional andlor engineering
controls as well as any necessary monitoring and or
operation and maintenance of the remedy; or

6. "Supplemental~ if additional work plans
other than those set forth in 1I.A.1-5 are required to
be prepared and implemented.

B. SubmissiQnlImpiement8tioll of Work Plans

1. Respondent may opt to propose one or
more additional or supplemental Work Plans
(including one or more IRM Work Plans) at any time.
which the Department shall review for
appropriateness and technical sufficiency.



2. Any proposed Work Plan shall be
suhmitted for the Department's review and approval
and shall include, at a minimum, a chronological
description of the anticipated activ1ties, a schedule for
pcrfonnance of those activities, and sufficient detail
to allow the Department to evaluate that Work Plan.

L The Department shall notify
Respondent in writing if the Department determines
that anY'clement of a Department-approved Work
Plan needs to be modified in order to achieve the
objectives of the Work Plan as set forth in
SUbparagraph lILA or to ensure that the Remedial
Program otherwise protects human health and the
env1ronment. Upon receipt of such notification,
Respondent shall, subject to dispute resolution
pursuant to Paragraph XV, modify the Work Plan.

ii. The Department may request;
subject to dispute resolution pursuant to Paragraph
XV, that Respondent submit additional or
supplemental Work Plans for the Site to complete the
current remedial phase within thirty (30) Days after
the Department's written request.

3. A Site Management Plan, if necessary,
shall b~ submitted in accordance with the schedule set
forth in the TRM Work Plan or Remedial Work Plan.

4. During all field activities conducted
under a Department-approved Work Plan,
Respondent shall have on-Site a representative who is
qualified to supervise the activ1ties undertaken in
accordance with the prov1sions of6 NYCRR 375­
1.6(a)(3).

5. A Professional Engineer must stamp and
sign all Work Plans other than SC or RIIFS Work
Plans.

C. Submission of Final Reports and Periodic
Reports

1. In accordance with the schedule
contained in a Work Plan, Respondent shall submit a
final report as provided at 6 NYCRR 375-l.6(b) and
a final engineering report as provided at 6 NYCRR
375-1.6(c).

2. Any final report or final engineering
report that includes construction activities shall
include "as built" drawings showing any changes
made to the remedial design or the IRM.

3. In the event that the final engineering
report for the Site requires Site management,
Respondent shall submit an initial periodic report by
in accordance with the schedule in the Site
Management Plan and thereafter in accordance with a
schedule detemlined by the Department. Such
periodic report shall be signed by a Professional
Engineer or by such other qualified environmental
professional as the Department may find acceptable
and shall contain a certification as prov1ded at 6
NYCRR 375-1.8(h)(3). Respondem may petition the
Department for a detennination thar the instinuional
and/or engineering controls maybe tenninated. Such
petition must be supported by a statement by a
Professional Engineer that such controls are no longer
necessary for the protection of public health and the
environment. The Department shall not unreasonably
withhold its approval of such petition.

4. Within sixty (60) days of the
Department's approval of a Final Report, Respondent
shall submit such additional Work Plans as is
required by t11C Department in its approval letter of
such Final Report. Failure to submit any additional
Work Plans within such period shall be a v1olation of
this Order.

D. Review of Submittals

1. The Department shall make a good faith
effort to review and respond in writing to each
submittal Respondent makes pursuant to this Order
within sixty (60) Days. TIle Department's response
shall include, in accordance with 6 NYCRR 375­
1.6(d), an approval, modification request, or
disapproval of the submittal, in whole or in part.

I. Upon the Department's \\!rinen
approval of a Work Plan, such Department-approved
Work Plan shall be deemed to be incorporated into
and made a part of this Order and shall be
implemented in accordance with the schedule
contained therein.

11. Tfthe Department modifies or
requests modifications to a submittal, it shall specify
the reasons for such modification(s). Within fifteen
(15) Days after the date of the Department's written_
notice that Respondent's submittal has been
disapproved, Respondent shall notify the Department
of its election in accordance with 6 NYCRR 375­
1.6(d)(3). If Respondent elects to modify or accept
the Department's modifications to the submittal,
Respondent shall, within thirty (30) Days after such
election, make a revised submittal that incorporates



all of the Oepamnenl's modifications 10 the firsl
submittal. In the event that Respondent's revised
submiltal is disapproved, the Departmem shall set
forth its reasons for such disapproval in wriling and
R~']Xlnden! shall be in violation of this Order unless
il invokes dispute resolution pursuant 10 Paragraph
XV and its position prevails. Failure 10 make an
election or failure 10 comply with Ihe election is a
violation oflhis Order.

iii. If the Depamnem disapproves a
subminal, it shall specify the reasons for its
disapproval. Within fifteen (15) Days after the date
of the Departmenl's written notice that Resp:mdent's
l.ubmittal has been disapproved. Re.']Xlndenr shall
notify the Depanment of its election in accordance
with 6 NYCRR 375-1.6(d)(4). IfRespondent e1eciS
to modify Ihe submittal, Respondem shall, within
thiny (30) Days after such election, make a revised
submittallhal addresses all of the Department's staled
reasons for disapproving the firs! submittal. In the
event that Respondent's re"ised subminal is
disapproved, Ihe Departmem shall set fonh its
reasons for such disapproval ill miting and
Respondent shall be in violation of Ihis Order unless
il invokes dispule resolution pursuant to Paragraph
XV and its position prevails. Failure to make an
eleclion or failure to comply with the: election is a
violation of this Order.

2. Within thirty (30) Days after the
Department's approval of a final report, Respondent
shall submit such final repon, as well as all data
gathered and drawings and submittals made pursuant
to such Work Plan. in an electronic fonnat acceptable
to the Department. If any document cannot be
convened into electronic fonnat, Respondent shall
submit such document in an ahemative fonnat
acceptable to the Department.

E. Department's Issuance ofa ROD

I. Responden! shall cooperate with the
Department and provide reasonable assistanCe,
consistent with the Citizen Participation Plan. ~
soliciting public comment on the proposed remedial
action plan CPRAP"), if any. After the close of the
public comment period, the Department shall select a
final remedillialtemative for the Site in a ROD.
Nothing in this Order shall be conSU1Jed to abridge
any righls of Respondent, as provided by law, to
judicially challenge the Depanment's ROD.

2. Respondent shall have 60 days from the
date of the Oeparnnent's issuance of the ROD to

notify the Department in writing whether it will
implement the remedial activities required by such
ROD. If the Respondent elects nOllO implemenllhe
required remedial activities, then this order shall
terminate in accordance with Paragraph XIV.A.
Failure to make an election or failure to comply with
the election is a violation of this Order.

F. InstirntionaVEngineering Control
CenificatiQn

In the evenl thai the remedy for the Site, if any,
or any Work Plan for the Site, requires institutional or
engineering controls, Respondent shall submit a
written certification in accordance with 6 NYCRR
375-1.8(h)(3) ond 375-3.8(h)(2).

IV. Penalties

A. 1. Respondent's failtlre to comply with any
tenn of this Order constitutes a violation of this
Order, the ECl, and 6 NYCRR 375-2.II(a)(4).
Nothing herein abridges Respondent's right 10 contt:st
any allegation that it has failed to comply with this
Order.

2. Payment of any penahies shall not ill
any 'Way alter Respondent's obligations under this
0nI",.

B. 1. Respondent shall not suffer any penalty
or be subjecl to any proceeding or action in the event
it cannot comply with any requirement of this Order
as a result of any Force Majeure Event as provided at
6 NYCRR 375-1.5(b)(4). Respondent must use best
efforts to anticipate the potential Force Majeure
Event, best efforts to address any such event as it is
occwring, and best efforts following the Force
Majeure Event 10 minimize delay 10 the greatesl
exlent possible. "Force Majeure" does nol include
Respondent's economic inability to comply~ith any
obligation. the failure of Respondent to make
complete and timely application for any required
approval or permit and non-anainmenl of the goals,
standards, and requiremenls of Ihis Order.

2. Respondent shall nOlify the Department
in writing within five (5) Days of the onset of any
Force Majeure Event Failure to give such nolice
within such five (5) Day period constitutes a waiver
of any claim that a delay is nor subject to penalties.
Respondent shall be deemed 10 know of any
circumstance which it, any entity controlled by it, or
its contraclors knew or should have known.



3. Respondent shall have the burden of
proving by a preponderance of the evidence that (i)
the delay or anticipated delay has been or will be
caused by a Force Majeure Event; (ii) the duration of
the delay or the extension sought is warranted under
the circumstances; (iii) beSt efforts were e:tercised 10

avoid and mitigate the effects of the delliy; and (iv)
Respondent complied with Ihe requirements of
Subparagraph rv.B.2 regarding timely notification.

4. If the Depanment agrees that the delay
or anticipated delay is attributable to a Force Majeure
Evcnt. thc lime for perfonnance of the obligations
Ihat are affected by Ihe Force Majeure Event shall be
extcnded for a period of time equivalent 10 the time
lo~rbeeause of the Force majuere event, in
accordance with 375-1.5(4).

5. Tfthe Depanmctlt rejects Respondent's
assertion that an event provides a defense to non­
compliance with this Order pursuant to Subparagraph
IV.D. Respondent shall be in violation of this Order
unless it invokes dispute resolution pursuant to
Paragraph XV and Respondent's position prevails.

v. Entrvupon Site

A. Respondent hereby consents, upon
reasonable notice under the circumstances presented,
to entry upon the Site (or areas in the vicinity of the
Silc \vhich maybe under the control of Respondent)
b}' any duly designated officer or employee of the
Dcpanmcnt or any Stale agency having jurisdiction
with respecl to mauers addressed pursuant 10 Ibis
Order, and by any agenl, consultant, contractor, or
other person so amhorized by the Commissioner, all
of \v~lOm shall abide by the health and safety rules in
cHeel for the Site, for inspecting, sampling, copying
records related to the contamination at the Site,
testing. and any other activities necessary to ensure
Rcspondent's compliance with this Order. Upon
request, Respondent shall (i) provide the Department
with suitable work space at the Site. including access
to a telephone, to the extent available, and (ii) permit
Ihe Department fuji access to all non-privileged
records relating 10 malleTS addressed by this Order.
Raw data is not considered privileged and that
ponioD of any privileged document containing raw
data must be provided 10 the DepanmenL In the
event Respondent is unable to obtain any
aUlhorization from third-party propeny owners
necessary to perfonn its obligations under this Order,
lhc Dcpanment may, consistent with ilS legal
authorilY, assisl in obtaining such authorizations.

B. The Depanmem shall have the right to takt:
its own samples and scientific measurements and the
Dcpanmenl and Respondent shall each have the righl
to obtain split samples. duplicate samples, or both, of
all substances and n13lerials sampled. The
Department shall make the results of any such
sampling and scienlific measurements available to

Respondent

Vl. Payment ofSlale Costs

A. Within fony-five (45) days after receipt of
an itemized invoice from the Department. Respondent
shall pay to the Depanment a sum of money which
shall represt.'t1t reimbursement for State Costs as
provided by 6 NYCRR 375·1.5 (b)(3)(i). Failure to
timely pay any invoice will be subjeclto late payment
charge and interest at a rate of 9% from the dale the
payment is due until the date the payment is made.

B. Costs shall be documented as provided by 6·
NYCRR 375-1.5{b)(3). The·Department shall not be
required to provide any other documentation of costs,
provided hO\\'ever, that the Depanment's records shall
be available consiSlent with, and in accordance with,
Article 6 of the Publie Officers Law.

C. Each !tllch payment shall be made payable 10

the New York State Dcpamnent of Environmental
Conservation and shall be senl to:

Director, Bureau of Program Management
Division of Environmental Remcdiation
New York Slate Depanment of Environmental
Conservation
625 Broadway
Albany, NcwYork 12233·7012

D. Each pany shall provide written notification
to the other within ninety (90) days of any change in
the foregoing addresses.

E. TfRcspondcnt objects to any invoiced costs
under this Order, the provisions of6 NYCRR 375-1.5
(b)(3)(v) and (vi) shall apply. Objeclions shall be
sent 10 the Department as provided under
subparagraph Vl.C abovc.

F. In the event of non-payment of any invoice
within rue 45 days provided her-ein. the Departmenl
may seek enforcemenl of this provision pursuant 10

Paragraph IV or the Depanment may commence an
enforcement action for non-eompliance with ECL '27­
1423 and ECL 714003.



VII. Release and Covenant NOI 10 Sue

Upon the Department's issuance ofa Certificate
of Completion as provided at 6 NYCRR 375-1.9 and
375-2.9, Respondenl shall obtain the benefits
conferred by such provisions, subject to the lenns and
conditions described therein.

VTIl. Reservation ofRighls

A. Except as provided at 6 NYCRR 375-1.9
and 375-2.9, nothing contained in this Order shall be
conslrued as barring, diminishing, adjudicating, or in
any way affecling any of Ibe Department's rights or
aulborities, including, but nOI limited 10. the right 10

require performance of further invcsligarions and/or
response action(s). 10 recover narural resource
damages, and/or to exercise.any summary abatement
powers with respect to any person, including
Respondent.

B. Except as otherwise provided in Ibis Order,
Respondent specifically reserves all rights and
defenses under applicable law respecting any
Departmental assertion of remedial liability and/or
natural resource damages againsl Respondent. and
further reserves all rights respecting the enforcement
of this Order, including the rights to notice. to be
heard. to appeal. and to any other due process. The
exislence of this Order or Respondent's compliance
with it shall nO! be COIbtnled as an admission of
liability, fault. wrongdoing, or breach of standard of
care by Respondent. and shall nOI give rise 10 any
presumption of law or fmding of fact. or create any
rights. or grant any cause of action. which shall inure
to the benefit of any third party. Further, Respondent
reserves such rights as it may have to seek and obtain
contribution, indemnification, and/or any other form
of recovery from its insurers and from other
potentially responsible parties or their insurers for
past or future response and/or cleanup costs or such
other costs or damages arising from the
contamination at the Site as may be provided by law,
including but not limited to rights of contribution
under section 113(O(3)(B) ofCERCLA, 42 U.S.c. §
9613(O(3)(B).

IX. Indemnification

Respondent shall indenmify and hold Ihe
Department, the State of New York, the TruSlee of
the State's natural resources, and their representatives
and employees hamlless as provided by 6 NYCRR
375-2.5(a)(3)(;).

X. Public Notice

A. Within thirty (30) Days after the effective
date of this Order, Respondent shall provide notice as
required by 6 NYCRR 375-1.5(a). Within sixty (60)
Days ofsuch filing, Respondenl shall provide the
Department with a copy ofsuch instrument certified
by the recording officer to be a true and faithful copy.

B. If Respondent proposes to transfer by sale or
lease the whole or any pan ofRespondenl's interest
in the Site, or becomes aware ofsuch transfer.
Respondenl shall, not fewer than forty-five (45) Days
before the date of transfer, or within forty·five (45)
Days after becoming aware of such conveyance.
notify the Departmem in Vlriting of the identity of the
transferee and of Ibe nature and proposed or actual
date of the conveyance, and shall nOlify the transferee
in writing, with a copy to the Departmell[, of the
applicability of this Order. However, such obligation
shall not extend to a conveyance by means ora
corporate reorganization or merger or Ibe graming of
any rights under any mortgage, deed, trust,
assignment, judgment, lien, pledge, .security
agreement, lease, or any other right accruing to a
person not affiliated with Respondent to secure Ute
repayment of money or the perfonnance ofa duty or
obligation.

XI. Change ofUse

Applicant shall notify the Department at least
sixty (60) days in advance ofany change or use, a~

defined in 6 NYCRR 375-2.2(a), which is proPOSl."'d
for the Site, in accordance with the provisions 01'6
NYCRR 375-1.ll(d). In the event the Departmem
detennines that the proposed change of use is
prohibited, the Department shall notify Applicant of
such determination within forty-five (45) days of
receipt of such notice.

xn. Environmental Easement

A. Ifa Depanment-approved final engineering
report for the Site relies upon one or more
institutional and/or engineering controls, Respondent
(or the owner of the Site) shall submit to the
Department for approval an Environmental Easement
to run wilh the land in favor of the State which
complies wilb Ibe requirements ofECl Article 71,
Title 36, and 6 NYCRR 37S-1.8(h)(2). Upon
acceptance of Environmental Easement by Ihe State.
Respondent shall comply with the requirements of 6
NYCRR 375-1.8(h)(2).



fl Tf the ROD provides for no action other than
implementation of one or more institutional conlrols.
Rcspondent shall cause an environmental easement to
be recorded under the provisions ofSubparagraph
XTT.A. If Respondent docs not cause such
envirorunental easement to be recorded in accordance
with 6 NYCRR 375-1.8(h)(2), Respondent will not be
entitled 10 the benefits conferred by 6 NYCRR 375­
1.9 and 375-2.9.

XlTT.Pmgress Reports

Respondent shall submit a written progress repon
of its actions under this Order to the parties identified
in Subparagraph IV.A. I of the Order by the 10th day
of each month conunencing wilh the month
subsequent to the approval of the first Work Plan and
ending with the Tennination date as set forth in
Paragraph XIV, unless a different frequency is set
forth in a Work Plan. Such reports shall. at a
minimum. include: all actions relative to the Site
during the previous reporting period and those
anticipated for the next reponing period; all approved
activity modifications (changes of work scope and/or
schedule); all results of sampling and tests and all
other dara received or generated by or on behalfof
Respondent in connection with this Site, 'hilether
under this Order or otherwise, in the previous
n..--po:Ung period, including quality assurance/quality·
oonrrol infonnation; information regarding
pcrccmage of completion; unresolved delays
encountered or anticipated that may affect the future
schedule and efforts made to mitigate such delays;
and infotmation regarding activities undertaken in
support of the CitizCll Participation Plan during the
previous reporting period and those anticipated for
the next reporting period.

XlV. Tcnnination of Order

A. This Order will terminate upon the earlier of
the following events:

1. Respondenl's election in accordance
with Paragraph m.E.2 nOI to inlplement the remedial
activities required pUISUanl to the ROD. In the event
of temlination in accordance with this Subparagraph,
this Order shall terminate effective the 5th Day after
the o...--panmenCs receipt of the written notification,
provided, however, that if there are one or more
Work Plan(s) for which a final report has not been
appro...-ed at the time of Respondenl's notification of
its election not to implement the remedial activities in
accordance with the ROD, Respondent shall complele
Ihc activities required by such previously approved

Work Plan(s) consistent with the schedules contained
therein. Thereafter, this Order shalltenninate
effective the 5th Day after the Department's approval
of the final report for all previously approved Work
Plans: or

2. The Department's written determination
thai Respondent has compleled all phases of the
Remedial Program (including Site Management), in
which event the tennination shall be effective on the
Sih Day after the date of the Department's Ictter
stating that all phases of the remedial program have
been compleled.

B. Notwithstanding the foregoing, the
provisions contained in Paragraphs VI and IX shall
survive the temlination of this Order and any
violation of such surviving Paragraphs shall be a
violation of this Order, t.he EeL, and 6 NYCRR 375­
2.11(a)(4), subjecting Respondent to penalties as
provided under Paragraph TV so long as such
obligations accrued on or prior 10 the Termination
Date.

C. If the Order is terminated pursuant to
Subparagraph XIV.A.I, neither this Order nor its
termination shall affect any liabiliry of Respondent
for reffiediation of the Site and/or for payment of
State Costs, including implementalion of removal and
remedial actions. interest, enforcement, and any and
all other response costs as defined under CERCLA,
nor shall it affect any defenses to such liability that
may be asserted by Respondent. Respondent shall
also ensure that it does nor leave the Sire in a
condition, from the perspective of human health and
environmental protection. worse than that which
existed before any activities under this Order were
conuneneed. Further, the Department's efforts in
obtaining and overseeing compliance with this Order
shall constitute reasonable efforts under law to obtain
a voluntary commitment from Respondent for any
further activities ro be undertaken as pan of a
Remedial Program for the Site.

XV. Dispute Resolution

A. In Ihe event disputes arise under this Order,
Respondent may, wirhin fifteen (15) Days after
Respondent knew or should have known of the facts
which are the basis of the dispute. initiate dispute
resolution in accordance with the provisions of 6
NYCRR 37S-1.5(b)(2).



B. All cost incurred by the Department
associated with dispute resolution are State costs
subjecl to reimbursement pursuant to this Order.

C. Nothing contained in Ihis Order shall be
construed 10 authorize RespondenllO invoke dispute
resolution with respecl 10 the remedy selected by the
Depanmem in the ROD or any element of such
remedy, nor to impair any right of Re!>-pondent to seek
judicial review of the Depanment's selection of any
remedy.

XVI.Miscellaneous

A. Respolldent agrees to comply willi and be
bound by the provisions of 6 NYCRR Subparts 375·1
and 375·2; the provisiorui of such Subpans that are
referenced herein are referenced for clarity and
convenience only and the failure of this Order to
specifically reference any particular regulatory
provision is not intended to imply that such provision
is not applicable to activities perfonned under this
Order.

~. The Depamnent may exempt Respondent
from Ihe requiremenl to obtain any stale or local
pennil or other aUlhori7..arion for any aClivity
conducled pursuant 10 this Order in accordance with 6
NYCRR 375·I.12(b), (c), and (d).

C. I. Respondenl shall use best efforts to
obtain all Sile access. permits, easements, approvals,
institutional controls, and/or aulhor17.ations necessary
to perform Respondem's obligations under Ihis
Order, including all Depamnent·approved Work
Plans and the schedules contained therein. If, despite
Respondent's best effons, any access, pennits,
easements, approvals, institutional controls, or
authorizations cannot be obtained, Respondent shall
promptly notify the Departlllem and include a
sUllunary of the steps taken. The Department may, as
it deems appropriate and within its authority. assist
Respondent in obtaining same.

2. If an interest in propeny is needed to
implement an institutional conlrol required by a Work
Plan and such interest cannot be obtained, Ihe
Department may require Respondent to modify the
Work Plan pursuant to 6 NYCRR 375~1.6(d)(3)to

reflect changes necessitated by Respondent's inability
to obtain such interest.

D. The parngr1lph headings sel fonh in this
Order are included for convenience of reference only

and shall be disregarded in the construction and
interpretation of any provisions of this Order.

E. I. The tenns of this Order shall constitute
the complete and entire agreement hern-eeD the
Department and Respondent concerning the
implementation of the activities required by thi:.
Order. No term, condition. understanding, or
agreement purporting to modify or vary any tenn of
!his Order shall be binding unless made in writing and
subscribed by the pany to be bound. No infonnal
advice, guidance, suggestion. or COlDJIlent by the
Deparnnent shall be COllSlrUed as relieving
Respondent of Respondent's obligation to obtain :)uch
fonnal approvals as may be required by Ihis Order.
In the event of a conflict between the tenns of this
Order and any Work Plan submitted pursuant to this
Order, the tenns of this Order shall control over the
terms of the Work Plan(s). Respondent consents 10

and agrees not to contest the authority and
jurisdiction of the Department to enter into or enforce
this Order.

2, i Except as sel forth herein, if
Respondent desires that any provision of this Order
be changed, Respondent shall make timely wrinen
application to the Conunissioner with copies to the
parties listed in Subparngraph IV. A

ii. IfRespondenl seeks to modify an
approved Work Plan, a wrinen requesl shall be made
to the Department's project manager, with copies 10
the parties listed in Subparagraph IVAI.

iii. Requests tor a chanJ::e 10 a time
frame set forth in Ihis Order shall be made in writing
10 the Department's project attorney and projeGl
manager; such requests shall not be unreasonably
denied and a written response to such requests shall
be sent to Respondent promptly.

F. 1. If there are multiple parties signing this
Order, Ihe tenn "Respondem" shall be read in the
plural, the obligations of each such paIty under this
Order are joint and several, and the insolvency ofor
failure by any Respondent to implement any
obligations under this Order shall nOI affect Ihe
obligations of the remaining Respondent(s) under this
oro.,.

2. lfRespondent is a partnership, Ihe
obligations of all general partners (including limited
partners who aCI as general partners) under this Order

. are joint and several and the insolvency or failure of
any ~eneral partner 10 implement any obligations



under this Order shall not affect the obligations of the
remaining partner(s) under this Order.

3. Notwithstanding the foregoing
Subparagraphs XVI.F.l and 2, if multiple parties sign
Ihis Order as Respondents but not all of the signing
P'lnics elect to implement a Work Plan, all
Respondents are jointly and severally liable for each
and cvery obligalion under this Order ihrough the
completion of activities in such Work Plan that all
stich partics consented to; thereafter, only those
Re:;;pondents electing to perfonn additional work
shall be jointly and severally liable under this Order
tor the obligalions and activities under such
additional Work Plan(s). The parties electing not to
implement the additional Work Planes) shall have no
obligations under this Order relative to the activities
set forth in such Work Planes). Further, only those
Respondents electing to implement such additional
Work Planes) shall be eligible to receive the release
and covenant not to sue referenced in Paragraph VB.

G. Respondent shall be entitled to receive
contribution protection and/or 10 seek contribution 10
the cxtent authorized by ECl 27·1421(6) and 6
NYCRR 375-1.5(b)(5).

H. Unless othelWise c,xpressly prOvided herein,
lerms used in this Order which are defined in ECl
Article 27 or in regulations promulgated thereunder
shall have the meaning assigned to them under said
statute or regulations.

1. Respondent's obligalions under this Order
represent payment for or reimbursement of response
costs. and shall not~ deemed to constitute any type
of fine or penalty.

1. Respondent and Respondcnfs successors
and assigns shall ~ bound by this Order. Any
change in ownership or corporate status of
Respondent shall in no way alter Respondent's
responsibilities under this Order.

K. This Order may be executed for the
convenience of the parties hereto, individually or in
combination, in onc or more counterparts, each of
which shall be deemed to have the status of an
executed original and all of which shalliogether
constitute one and the same.




