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UNITED STATES DISTRICT COURT FllL I (5~
NORTHERN DISTRICL OF NEW YORK 2 )
— dAY -1 1995 ,;t
NEW YORK STATE GLUrica, i, 1y Clops
vs. CIVIL NO. 85-CV-21
(CGC-DS)

NIAGARA MOHAWK POWER CORP., and
M. WALLACE AND SON, INC.

JUDGMENT DISMIESING ACTION BY REASON OF SETTLEMENT

The Court has been advised by counsel that this action has
been settled, or is in the process of being scttled. Therefore,
it is not necessary that the action remain upon the calcndar of
the Court, _

IT IS ORDERED Lhat the action is dismissed. The CouriL
rctains complete jurisdiction te vacate this Order and to reopen
the action upon cause shown that settlement has not been
completcd and further litigation 1s necessary. Upon complction
of settlement, parties are directed to file a Stipulation of
Discontinuance with the Court.

IT IS8 FURTHER ORDERED that the Clerk shall forthwith serve
copies of thia Judgment by United States Mail upon the attorneay:s

for the parties appcaring in this action.

o
g e
Dated thie // day of April, 1995 ?f.trtcrtown, New York.,
:- 2= ]
Denoce

U. S. Magistrate Judge
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April 27, 1994

Davip M. HeEHE

Dean §. Sommer, Fsq. VIA FACSIMILE 518-473-2534
Assistant Attorncy General

State of New York

Department of Law

The Capiiol

Albany, NY 12224

Re: Stale v. Niagara Mohawk and Wallace
Dear Dean:

Contiiming our telaphone conference of April 27, 1994, Niagars Mohawk today
informed me of DEC's concern that monthly progress reports relative to the Wallace site are paat
ifue.

It was our urnderstanding that the clock for submittals beging to run from e
"Effective Date,” which is defined in the Decree as the date of entry by the Court. We stil} await
word from the Courl ihat the Decree has been approved and entered. ol

Nevertheless, in keeping with the spirit of the Decree, we shall consider May 1,
1994 1o be ihe "Lffective Date" for purposes of deliverables under the Decree.  Additionslty;
advised you thal Niagara Mohawk has already submitted (he Phase T RI Warkplan, and we are
|

awaiting comments by the State.  Proe O Levins on 51 Ad Comments on U,l [‘H
Thank you tor your atrention (¢ (his mautler,
Yery truly yours,

STENGER & FINNERTY

\ ~
"5l B
DAVID M, HEHR R
DMH.:lp

¢ce: David C. ILatch, Usq. (via tax 315-428-6149)
James I, Morgan, Fsq. (via fax 315-42K-3549)
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cc:

APR 1 11994

FHegiun 4
eadquarters

Alan Belensz, NYSDOL

Steven Hammond, P.E., NYSDEC

Daniel Lightsey, P.E., NYSDEC

Richard Koeppicus, NYSDEC

Kernan Davis, NYSDEC

Robert Montione, NYSDOH

David C. Hatch, Esq., NMPC

David King, P.E., NMPC

Michael W. Sherman, NMPC

James F. Morgan, NMPC

David J. Ulm, Blasland, Bouck & Lee, Inc.
M. Cathy Geraci, Blasland, Bouck & Lee, Inc.
Doreen A. Simmons, Esq., Hancock & Estabrook



STENGER & FINNERTY
ATTORNEYS AT Law
1800 MAIN PLACE TOwWER, BUFFALO, NEw YORrRK 14202

7186-849-1 700 - Fax 7 18-g49-1717

Davio M. HEHR

April 7, 1994

Dean S. Sommer, Esq.

Assistant Attorney General
Environmental Protection Bureau
New York State Department of Law
The Capitol

Albany, New York 12224

RE: M. Wallace & Son, Inc. Scrapyard
Cobleskill, New York
Phase I Remedial Investigation
Site No. 44003

Dear Mr. Sommer:

Please find enclosed the Phase II Remedial Investigation Work Plan for the above-
referenced site. This Work Plan has been prepared in accordance with the Consent Order (Case
No. 85-CV-219) entered into between Niagara Mohawk Power Corporation (NMPC) and the
State of New York; and a February 16, 1994 letter from the NYSDOL to NMPC presenting the
NYSDOL, the New York State Department of Environmental Conservation (NYSDEC), and the
New York State Department of Health (NYSDOH) comments on the proposed Phase IT Remedial
Investigation Work Plan.

Please fee! free to call me if you have any questions regarding the enclosed.
Very truly yours,

STENGER & FINNERTY

By ¢ & e
DAVID M. HEHR

DMH:mm
Enclosure
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UNITED STATES DISTRICT COURT
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FILED

AUG 21 2000

LAWNWCLK.&EH
ALBANy . CLERK

U. s, DISTR!CT
w DISTRIOT COURT

THE STATE OF NRW YORK,

c’ng =y

Plaintififs,
CONSENT DECRER
- againgt -
» B5-CV~219
NIAGARA MOHAWK POWER CORFPORATION (Cholakis)

AND M. WALLACE AND SON, INC.,

Defendants.

WHEREAS, in February, 1985, the State of New York commenced
an action against Niagara Mohawk Dower Corporakion and M. Wallace
and Son, Inc. over the alleged dimposal of hazardous substarices,
including polychlorinated biphenyls, at a scrap yard owned by M.
Wallace and Son, Inc. in Coblegkill, New York; and

WHEREAS, in December, 1987, the State and Niagara Mohawlk
enterad into an Interim Consent Order which required Niagara
Mohawk to implement an initial inveatigation of hazardous
substance conditiong at the Site (as hereinafter defined); and

WHEREAS, the initial investigatlon, which included analysis
of solls, mediments, surface and ground water at the silLe, was
completed in 1989 and a final investigation report was submitted
to the State in June, 1990; and

WHEREAS, the initial investigation found PCB contamination

in soile am high as 2100 ppm in surface soils in the area wheyxe )
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DCB contalning electrical equipment was digsasgsembled {the "gut")
and lesser concentrations at other parts of the Site; and

WHEREAS, thea initial investigation found that surfade water,
groundwater and sediments in_a quarry pond (the "pond") on the
Site and sedimente in the gquarry pbnd outlet channel off-gites
were contaminated with PCBé; and

WHEREAS, bhased on the results of the initial investigation,
Niagara Mohawk agreed to perform interim remedial measures
{("IRMe") at the Blte and prepared a Work Plan for Interim
Remedial Measures which was submitted bo the State in March,
1991; and

WHEREAS, in July, 1991, the State, Niagara Mohawk and M.
Wallace and Son entered into a Stipulation and order, approved by
the Couxt on August 28, 1991, that required Niagara Mohawk to
implement the March, 1991 Interim Remedial Measuxes Work Plan;

and

WHERKAS, the interim remedial meﬁsures undertaken by Niagaxa
Mohawk included the removal of contaminated sediment f£rom the
quarry pond outlet channel and the excavation and disposal of
approximataly 2900 cubic yards soils from the qut area with PCB
contamination in excess of 1 ppm. Howaver, post-excavation
sampling in the gut area indicated the PCB contamination in goils

remainsd above ) ppm: and

3154286149;#10/43
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WHEREAS, the IRM Work Flan included underwater

reconnaigsance of the quarry pond which revealed the presence of
debria ineluding electrical wire apooels, transformers and drums.

In addition, sediment samples from 37 locationms in the qarry

3154286149:#11/43

pond were analyzed for PCBs indicating PCB centamination up to 63

ppm in the sediment; and

WHEREAS, during 19592, Niagara Mohawk undertook additional
IRMs at the Site (the 111992 IRMII} ineluding erecting a fenoe
around the Site to prevent access of unauthorized persong,
ingtalling a silt fence to control surface water run of £,
draining of the pond, removal of debriam from the pond,
constructing a dam to prevent off-site discharges of untreated
suxface water from the quarry pond, Installing a long-term water
treatment aystem to prevent off-mite diascharges of PCBS, analysis
of odl on the surface of the pond, pond sediment in the pond
outlet channel as part of the Phase I RI, together with two"
sediment gamples in a downstream atorm water drainage channel on
the SUNY Cobleskill eampug; wand

WHEREAS, analysis of sampleswcollectéé during the 1992 IRM
showed the potential for PCR contamination in groundwatex
entering the pond, oil contaminated with PCBa on the surface of
the pond, in the pond sediment and at two downetream gampling

pointg on the SUNY Campus; and
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WHEREAS, based on the resulrs of the intexim investigationsg

completed to date, it ig necessary to conduct a ¢omprehensive

Remedial Invest‘.igation / Feasibility Study ("RI/F8") of rthe Site

and, if deemed appropriate by' The Feagibility Study. remediation

of the site.

NCW, THEREFORE, IT IS STIDULATED AND ORDERED A5 FOLLOWS:

1. GOALS

The goale of this Consent Dacree are ta protect the

environment and human health in and around the M. Wallace and So
sCrap yard in Cobleskill, New York by requiring Niagara Mohawk to

investigate and remedimte the Site and mbate khe publlic nuisance

created by the releasa of haszardous substances at the Site, by

conducting a Remedial Investigation/Peagibility Study of the Site

which is expected to lead to the remediationm of, inrtex alia,

seil, sediments and debris contaminated with PCBs and/oxr other

hazardous substances, all in a manner conaistent with CERCLA, th

ECL (as herein defined) and the commen law of public nulsance.
Following the completion of the RI Phase of the RI/FS, Niagara
Mohawk will, in a Feasibility Study, recoemmend remadial
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Consent Decree will make it possible for Niagara Mohawk to
conduct a RI/FS and implement a remedy at the Site in an
expedited fashion. The RI/FS is described in the Phase I Remedial
Investigation Work Plan and Phase II Supplemental Investigation
Work Plans (attached to this Consent Decree as Appendix ), along
with prior envirunmental investigativa actions which have already
been taken at and in the viecinivy of the'site 1 and as may be
supplemented pursuant to § 4(C) herein, together with the
Feagibility Study Work Plan.

2. DEFINITIONS

The follawing terms will have the meanings set forth below for
purposas of this Consenr Decrees:

(1) The term "CERCLA" means the Comprehensive Buvironmental
Response, Compengation and Liability Act, 42 U.§.C. 9601, et
Asg., as amended by Superfund Amendmenrs and Reantharization Act,
Pub. L. No. 99-4gg, 100 Stat. 1613 (198¢).

(2) The term "C,F.R." means the Code of Federal Regulations.

(3) The texm "DEC" or "Department" means the New York State
Department of Envirommental Conservation and its Commissioner.

(4) The term "DOH" means the New VYork State Department of

Health and its Commissioner.

(5) The term "ECL" means the New York State Environmental

Conservation Law.
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(6) The verm "Bffective Date" means the date this Decree ig

entered by the Court.

(7) The rerm "Hazardous Substances" means thoge substances
referred to in Section 101(14) of CERCLA and those subsCances
referred to ag hazardous wastes in Section 27-1301 of BCL-as of
the date this consent Decrge is entered by this Court.

(8) The term "National Contingency Plan" or "NCP" means the
plan promulgated in accordance with CERCLA, 42 U.S.C. § 9605.

(8) The term "Niagara Mohawk" or “NMpC" means defendant
Niagara Mohawk Powexr Corporation.

(10) The term "mon-settling partims' means any entity or
entities other than Niagara Mohawk who or which may be legally
vesponaible for either conditions at the Site or remediation
thereof.

{11) The term "Off-9ite" meang any property otber than that
defined as the "gite" in paragraph (14), below.

{12) The term "Coneent Decrse" ox "Decree" means this .
agreement partially settling Niégara Mohawk's liability to the
State of New York.

(13) The term "Response Costs" ghall have the same meanirng
as in CERCLA sactiom 107 (a) (4).

(14) The term "Site" means the M. Wallace and Son Berapyard

located at the intersection of New York State Route 10 (Elm

Street) and West Street in the Village of Cobleskill, Schoharie

- 6 -

3154286149:#14/43



SENT BY:

8-23- 0 ; 14:08 ; STENGER & FINNERTY-

)
County, New York and ite affected environs, including DPCR
contaminated reaches of the quarry pond outlet channel, villags
storm sewers draining ché Site and, if found to be contdninated,
certain reaches of Coblaskill Creek, as depicted generally in

Figure 2 included in the Phase I Remedjal Investigation Work Plan

" attached to this Conscnt Decree, and includes the adjacent areas

to which access is required to carry eut the investigatiom and
remediaticn of the ZSite.

(15) The term "State" means the State of New York.

(16) The term "Wallace' means defendant M. Wallace and Son,
Inc.

All terms not otherwisze defined herein shall have their
ordinary meanings, except that those terms defined in Section 101
oL CERCLA, 42 U.5.C. § 9601, or in the NCF, shall have the
meanings set forth thersin.

3. PERFORMANCE OF REMEDIAL INVESTIGATION

(a) RI Work rlans shall incorporate all elements of a RI as
set forth in the Comprehensive Environmental Reaponae,
Compensation, and Liability Act of 195380 ("CERCLA") [42 U.8.C.
9601 et smeqg.], as amended, the National Contingency Flan ("mNCp")
of March &, 1990 {40 CFR Part 300], the USEPA guidance document
entitled "Guidance for Conducting Remedial Investigations and
Feaalbility Studies under CERCLA," dated October 1988, and any

subsequent revisions to that guidance dacument in effect at the

3154286149;#15/48
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time the Remedial Investigation Work Plan is submitted, and
appropriate UBEFA and Department technical and administrative
quidance documents.

(b) Niagara Mohawk has submitted, and the Skate hasﬁ
epproved, a Phase I Remedial Investigation Work Plan. Niagara
Mohawk eshall perfoxm the Phase I Remedial Investigation ("RIM)
and prepare a Remedial Investigation Report in accordance with
the schedules contained in the RI Work Plan. The RI will include,
among other things, the gathering of data on ths distribution and
concentrations of Hazardous Substances in and around the Site in
soll, groundwater, surface waters, sediments, and biota for
gpecified off-rite locations. A copy of the Ramedial
Investigation Work Plan is attached hereto as Attachment A,

(¢} Following completion of the Phase I RI, Niagara Mohawk
shall submit a Phase I RI Report in accordance with the schedule
provided in the Phase I RI Work Plan.

4. PERFORMANCE AND REPORTING OF REMEDIAL TINVESTIGATION .

(a) (1) within 30 days of receiving State comments on the
Fnegpe II Report, which included recommendations £or Phase IT
aptivities' Niagara Mohawk shall submit for review and sppreval a
Phase II RI Work Plan in accordance with prior direction from thé
gtete.

(2) within 30 days of the Hffective Date of this;

Decree, Nlagara Mohawk shall initiate and perfoxrm the Remedial

3154286149;#16/43
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Investigations in accordance with the State-approved Rl Work
Plans and the schedule contained therein. Nothing herein shall
prevent Niagara Mohawk Ffrom initiating the Phass I RI priocr to
the Effective Date of this Decrse go long as Niagara Moﬁawk has
received written approval of the Phase I RI Work Plan from the
State, provides & days nnt%ce te the State prior to
implementation of the activity and implements the program in
accordance with the approved work plan,

(3) During the performance of the Remedial
Investigation, Niagara Mohawk shall have on-Site a full-time
representative who is qualified to supervise the R woxk.

(b)  Within the time frame set forth in the RT Work Plana,
Niagara Mohawk shall prepare a Final Remedial Investrigation
Report that shall:

(1) include all data generated and all other'
information obtained during the Remedial Investigation;

(2) provide all of the azsessments and evaluationa set
forth in CERCLA, the NCP, and the USBPA guidance document
entitled "Guidance for conducting Remedial Investigations and
Feasibility Studies under CERCLA," dated Octeber 1988 and any
subgequent revigions to that guldance document in effsct at the
time the RI work plan is submitted.

(3) identify any additional data that must be

collected; and

3154286149:#17/43
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(4) include a certification by the individual or Eirm
with primarf responsibility for the day to day performance of the
Remedial Investigations that all activities that compriged the
Remedial Investigations were performed in full accoxdancé with
the State-approved Phase I and Phase II RI Work Plans.

(c) If deemed necesgary by the Btate, Niagara Mchawk shall
perform supplemental investigations to provide sufficient
information to prepare a Feasibility Study of possible remedial

acrions.

5. ERERABAIION*~EEEEQRMaNQEmAND_REEQRIﬂmiJﬂllIwﬁlﬁlLIII‘
STImY

(a) Wicthin 30 daye of the Stata's approval of the RI Report,
Niagara Mohawk shall submit a Feasibility Study Work Plan ("Fgw)
which will detaill the steps necessary to prepare & Feasihility
Study in accordance with CERCLA, the NCD, applicakles USEPA
guidance documents and any Department policy and guidance
documents in effect at the time the FS Work Plan is submitted,
Within 30 days of aubmitial of the FS Work Plan, the State phall
take appropriate approval action.

(b) Within 90 days after receipt of the State's approval of
FS Work Plan, Niagara Mohawk shall submik to the Starte &
Feasibility Study evaluating on-Site and off-site remedial
actions to eliminate, to the maximum extent practicabla, health

and environmental hazarde and potential hazards attributable to

- 10 -

3154286149:#18/43
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hazardous substance releases at the Site. The Feasibility Btudy
shall also include a reccommendation as to the ARARs related to
the zemedial actions (if any), in accordance with § 121(d) of
CERCLA, 42 U.S.C. § 9621 (d) , and the pertinent provisions of the
NCP, particularly 40 C.F.R. §§ 300.5, 300.400(g) and 300.430 (a)
and (£f). If the Feasibilicy study concludes that certain ARARS
need not be attalned, it shall provide a detailed supporting
rationale for that conclusion, including a discussion of the
provisiones of §124(d) (4) of CERCLA and 40 C.F.R. § 300.430(£)
(1) (i1) (C) regarding the waiver of ARARS. The PFeasibility Study
ghall be prepared by and have the signaturxe and geal of a
professional engineer who shall certify that khe Peasibility
Study was prepared in accordance with this Consent Decree.

{(¢) Niagara Mohawk shall prepare and perform the Feasibility
Study in accordance with the Etaté—apprbved RI/F8 Work Plan and
in a manner-consistent with CERCLA, the NCP, and the USEPA
guidance documents identified supra.

(d) within 60 days aftexr the Stata's approval of the
Feasibility Study, Niagara Mchawk shall cooperate and assist the
State in solicitiny public comment eon the RI/FS and on the
proposed remedial action plan prepsred by the State, in
accordance with CERCLA, the NCP, the guidance documents
identified in subparagraph 3.(a), and with any Department policy

and guidance documents in effect at the time the public comment
.

- 11 ~
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period is initiated. After the close of the public comment
period, the State shall select a [inal remedial alternative for
the Site in a Record of Decigion ("ROD"). If Nimagara Mohawk doeg
not agree with the remedial alternative that the Department
gelects for the gite, and cammot resolve any such disagreement
with the Department through informal negotiations, Niagara Mohawk
may invoke the Digpute Resolution provision set forth in
paragraph 13 hereck.

(e) Within 80 days after the ROD is signed, Niagara Mohawk
ghall submit to the Department a Remedial Design to implement the
remedial alternative selected by the Department, including but
not limiced to operation and maintcnance plans. The Remedisl
Design shall be preparsd by and have the signature and seal of a
professional engimeer who shall certify that the Remedial Design
was prepared In accordance with the Decree. Upon the
Department's approval of the Remedlal Design, Niagara Mohawk
shall implement ths Remedial Design, as sat forth below. .
6. ‘IHEI&hh&IlQNmEND_CEBIIEIQAIIQN_QE*A2EEQEED_EEMEDIAJLjnﬂilﬁﬂ_

{a) Niagara Mohawk shall commance implamentation of the
gelected approved remedy in acoordance with the Approved Remedial
Design and schedules contained therein no later than 60 days
after the remedial design documents ars approved hy the State.

(b) After completion of inmtallation of the Approved

Remedial Plan, including any wmodification thereof agreed upon by

- 12 w
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the parties or ordered by the Court, Nlagara mMohawk shall provide
the State with a xeport of such implementation, including a
certification by a professional engineer licaensed in New York
State that the Remedial Plan was installed in accordance with the
remedial design as approvaed by the State. Within 45 days of
receiving the report, the Btate shall determine whather the work
performed by Niagara Mohawk was in accordance with the Approved
Remedial Design. 1f the State approvesa the xeport, the State
shall so notify Niagara Mchawk in writing. If not, the Btate will
indicate any deficiency in implementatiom of such final design
whiech muat be addressed by Niagara Mchawk. Niagara Mohawk shall
eithex take puch action as is necssgary te correct any such
deficiency identified by the State or may invoke the dispute
resolution provisions set forth in section 13 hereof.

(c) During the imstallakion of the Approved Remedial Design
and untll Niagara Mohawk provides the report and certification
roguired by subssotion (h) of thia S8ection, Niagars Mohawk ghall
provide the State with monthly reports as provided in Section 8,
PERIDDIC PROGRESS REPORTS.

7. REVIEH. AND APRROVAL. EROCEDURE

(a) The state shall xeview ecach of the submittals Niagara

Mohawk makes purguant to this Consent Decree to determine whether

it wag prepared, and whether the work done to generate the data

and other information in the submittal was done, in accordanca

- 13 .
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with this Decree and generally accepted technical and scientific
principles. The State shall notify Niagara Mohawk 1in writing of
sts approval or disapproval of any submittal. Submittals approved

by the State shall be attached to this Consent Decxes as -

.appendices and shall become anforceable parts hereof.

(b) (1) If the state disapproves a submittal, it ghall so
notify Niagara Mohawlk in writing and shall speclfy the reasons

fer its disapproval. Within 30 daye after raeceiving written

notice that Niagara Mohawk's submittal has besn disapproved,

Niagara Mohawk shall make a revised submittal to the State that
addresses and resolves all of the State's stated reasong for
dizapproving the first submitral.

(2) After receipt of the revised submittal, the State
shall notify Niagara Mohawk in writing of its approval or
digapproval. IE the HState disapproves the revised submittal,
Niagara Mohawk shall revise the submittal in accordance with the
State's comments, ox, within 15 days, invoke dispute resolution
{Smction 13). Submittals ampproved by the Btate or the Court sghall
be attached to this Consent Decree as appendices and shall become
enforceable paxta hereof.

(c¢) The State may regquirs Niagara Mchawk to modify
and/or amplify and expand a submittal if the State determines, as
a result of reviewing data gemerated by an activity required

under this Decree or as a result of reviewing any other data ox

- 14 -
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facts, that further work is necessary to determine the existence
or extent of releases ol hazardous subslances from the Site, to
acpegs remedial albternatives, or o determine the existence or
extent of Iinjuries to natdraliresources. Any such requirement by
the State shall be in writing and shall describe the basis for

the requirament. Niagara Mcohawk shall either implement the

Arequirements described by the State or shall initiate dispute

resolution in accordance with seckion 13 hereof.
8. PERIODIC PROGRESS REPORTS .

(a) puring the conduct of the RI and FS, Niagara Mohawk
shall submit monthly progress reports te the Srate. The reports
shall include, but shall not be iimited to (i} the actions which
have been taken toward achieving compliance with this Decree
during the previous month; (ii) all resultz of sampling and tests
and 1) other data received or generated by Niagara Mchawk or
Niagara Mohawk's contractorg or agents In the previous month,
including quality assurance/guality control iﬁfcrmation, whathex
conducted pursuant to this Decgree or éonducted independently by
Niagara Mohawk; (iii) all work plang, reportg, and other
deliverables raquired by this Dacres that were complested and
submitted during the previous month; (iv) all actions, including,
but not limited to, data collection and implsmentabtion of work
plang, that are scheduled for the next month and provide other

information relating to the progressg at the Site; ({v) information

“ 15 .
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regarding percentage of completion, unresolved delays encountered

or anticipated that mey affect the future schedule for
implementation of Niagara Mohawk's obligstions under the Decree,
and efforts made to mitigéte those delays or anticipated ‘delays;
(vi) any modifications to any work plans that Niagara Mohawk has
proposed to the State ox that the State has approved; and (vii)
all activities undertaken in support .of the Cltizen Participation
vlan during the previocus month and those to be undertaken in the
next month.

{b) Reports zhall be gubmitted to the State by the tenth day
of every month follow?ng the effective date of this Decree,

9. BELEARE OF LIABILITY AND COVENANT NOT TO GUR

{a) Nothing in this Decree shall bha deemed to releasé
Niagara Mohawk from liability for Hazardous Substanca conditions
the ite or the State's reabonae costs (as defined in CERCLA)
ariging therefrom except as provided in this Seckion.

(k) In congiderxation of, and contingent upon, Niagara .
Mohawk's compliance with the provisidﬁs of this Decree, and until
the releases provided for in parxagraph (¢) of this Section take
effect, the Stare covenants not to sue, execute judgment, or take
any civil, judicial, or administrative action under federal or
Gtate law, (other than the enforcement of prior oxdexs of this
Court), againsr Nlagara Mohawk arising our of or relating to the

past releases of Hazardous Substances at the Site.

le -
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(c) Upén certification as provided in subsection (b) of
Section 6 that the Remedial Design has been installed in
accordance with the Approved Remedial Design, including
modifications agreed upon by ﬁhe parties or ordered by the Court,
and payment by Niagara Mohawk of the State's outsatanding Response
Cogts as provided in Sectlon 12 of this Decree, PAYMENT OF PRE -
AND POST JUDGMENT RESPONSE COSTS, the Btate shall provide a
releasge from liabllicy to Niagara Mchawk, its officers,
directors, employees and agents for all claims, demands, remedies
or actionse whatsvever, arising out of or relating to (A) the past
releame of Hazardous Substances or chemicals or chemical wastes,
as these termg are used in the sState's complalnt in this action,
that have come to be located at the Site other than claims for
damages arising from injuries to the Natural Resources of the
State; (B) State responge posts; and (C) the lawful, non-
negligent implementation of the Approved Remedial Design in
accordance wich this Decree. -

{d) Nothing in thig releame shall preclude the State from
taking such action as is authorized by law with respect to any
soils removed from the 5ite for shipwent to a permitted facility.

{e) Nothing in this release shall be construed as releasing
Nlagara Mohawk tyrom liabllity for damages for injuries to the
State's Natural Resources pursuant to Common Law, the New York

Environmental Conservation Law or CERCLA.

- 17 -
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(f) Nothing in this Decrze shall in any way constitute ox be
construed as a ralease of elaimg by the State against any person
not a party to this Decree,

(3) Nothing in this Decree shall in any way conatitute or be
congtruad as a releass of claima by Niagara Mohawk or Wallace

against each other or any other person not a Farty to this

Nacres.
10, REOPENERS

Thia Congent Decree and any Releaze that Niagara Mohawk may
subsequently reteive from the State may be reopened by the State

upon any of the following circumstances:

(1) the discovery that ‘the implementatioun of the Remedial
plan as installed pursusnt to this Decree, doss not prevent the
migratrion of Hamardous Substances from the Blte;

(2) the discovery of releases of Hazardous Substances from
the Site and its environs which were not known or detected on or
before the Judgment Date, and which indicate that the remedial
action is not protective of human health and the environment; or

(3) after completion of implementation of the Approved
Remedial Plan, the Btate receives additional scientific
information that ig scientifically valid, which was not available
at the time of, or prior to, the Judgment Date concexning the
scientific determinations upon which the Approved Remedial Plan,

including any agreed upen modification thereto, were based, and

- 18 -
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the additional Iinformation demonstrates that either the releases
of Hazardous Substancea or the health or environmental thraats
posed thexeby are different than those rwpexted in the Remedial
Invegtigation Report refefred“to in Section 4, REMEDIAL
INVESTIGATION, and those conditions indicate that the remedial
action is not protective of human health and the environment.
11, EBROTECTION OF NTAGRED _MDOHAWK FROM FURTHER CONTRIBUTION

(a) Upon entry of this Decres, and suhject only to continuned
compliance with the terms of thies Decree, it shall be deemed that
Niagara Mohawk has resolved its liabiliry to the State for
purposas of contribution protection provided by CERCLA Sectiemn
113 (£) (2)- specifically, if the okligations get forth in thie
Dedres are met, Niagara Mohawk ghall not he liable for any claim
for contribution regarding matters associated with the relemse ox
migration of Hazardous Bubstances at or from the Site.

{b) Thea provizions of this Section ghall not apply to any
action which le brought by the State pursuant to Section 20,
ENFORCEMENT OF CONSENT DECREE.

12. PAYMENT OF PRE- AND POST DECREE.BESPONSE COSTS

(a) (1) wiagara Mohawk shall pay the costs incurred by the
B8tate after the Effective Date of this Decree in the enforcement
and/or monitoring of the activities carried out by MNiagara Mohawk

under this Consent Decree.

- 10 -
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(2) The State shall provide Niagara Mohawk with a written
atatement of oversight costs on a State fiscal year basis. The
Statemant provided ko Niagara Mohawlk ghall summarize --

- (a) time and acéivity records of each DEC and DOH
emplayee invalved in everseeing implementation of the Decree and
shall include each person's job title and the basis for the xrate
or other compensation assigned to each person;

{k) the E£ringe benefits and indirect cosbtsa attributed
to cach pereon identified in tha‘statémant;

(c) a summary of non-personnel expenses, including
pupplias, travel costs, equipment and contractual expenses; and

(d} any othar costs incurred in oversight activities.

(3) Within 30 daye of receipt of the sratement, Niagara
Mohawk shall either pay the =mum met forth in the statement ox
notify the State in writing as to those expenditures to which it,
in good faith, pbjects. IE Niagara Mohawk objects to any
expenditure on the ground that the level of detaill provided.in
the ptatement is insufficlent to allow Wlagarzs Mohawk to make an
evaluation of the propristy of that aexpanditure, Niagara Mcohawk
shall so state in 1ts notice of objection. If Nlagara Mohawk's
ohjections cannot he resolved by the parties within 30 days of
recaipt of Niagara Mohawk's written objection, Niagara Mohawk
shall pay the undisputed amount. Niagara Mohawk may regquest that

the Btate produce any underlying documents to substantiate any

- 20 -
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disputed item summarxized in the statement. Disputed costs that
are unresolved at the end of the 30-day negotiation period shall
be reserved for consideration by the Court. In any such
proceeding, Niagara Mohawk shall have the burden of pxoof that
costs incurxed by the étate were incongistent with the terma of
thlg decree and the NCP,

{b) (1) Niagara Mohawk shall pay the response costs incurred
by the State prior to the Effective Date of thie Decree.

(2) As soon am posaible after the effective date of this
Decree, the Btate shall-provide Niagara Mohawk with a written
statement of coste of response incurred by the State prior to the
Bffective Date of thils Decree. The zstatement provided to Niagara
Mohawk shall contain, to the greatest degree possible, the same
information as provided by subparagraph (a) (2) of this Section
ineluding summaries of time spent by the State's technical
rexrsconnel, along with appropriate rates of compensation, fringe
benefits, indirect costs, non-personnel expenses and any other
costs incuxred by the State in responding to hazardous substance
conditions at the Site.

(4) Within 30 days of receipt of the statements provided fox
above, Niagera Mchawk shall eithar pay the gums set forth im the
statements or notify the state in writing as to those
expenditurea to which it, in good faith, shiects. If Niagara

Mchawlk objucts to any expenditurs on the ground that the level of
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detail provided in the statement is insufficienct to allow Niagara
Mohawk to make an evaluation of the propriety of that
expenditure, Nlagara Mcohawk shall go atate in its notice of
objection. If Niagara Moh%wk’sbobjections cannot be resolVad by
the parties within 30 daye of receipt of Niagara Mohawk's wribtten
obhjection, Nimgara Mchawk shall pay the undisputed amount.
Niagara Mohawk may rcquest that the State produce any underlying
documents to substantiate any disputed item summarized in the
statement. Digsputed costs that are unresolved at the end of the
30-day negotiation period shall be reserved for consideration by
the Court as described in section 3 above.

{¢) By accepting payment of a dispuked «laim, the State does
not wailve any righte to assert a claim for the full awmount in
dispute and reserves its right to recover attorneys fees incurred
in successfully defending a challenge to the reasonablenesa of
the State's costs.

13. DISPUTE RESOLITTION ‘ .

{a) This Section applier to any unresclved dispute between
or among the State and NMPC arising under this Consent Decree
except those invalving response coskta (§ 12).

(b} If the Department digapproves a revised spubmittal, NMPC
shall be in violation of the order unlese, within 10 days of
receipt of the Deparimsnt's notice of disapproval, NMPC serves on

the Department's Director of Hazaxdous Waste Remadiation ("the

- 22 -
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Director"”) a written statement of the issues in dispute, the
relevant facts upon which the dispute ia based, and factual data,
analysis or opinion suppeorting its position, and all supporting
documentation on which NMPC relies (hereinafter called the
"Statement of Position'"). The Department shall serve its
Statement of Position, including supporting documentation no
later than ten business (10) days after receipt of NMPC's
Statement of Positian. In the event that these 10-dey time
periods for exchanges of Statements of ﬁcsition may cause a delay
in the work being performed under this Order, the time periods
may be shortened upon and in accordance with notice by the
Department as agreed to by NMpC.

A record of any dispute under this Paragraph shall be
maintained by the Department. Tha record shall inelude the
Statement of Position of each party sexved pursuant to the
preceding subparagraph, and any relevant information. The record
shall be available for review of all partiss and the public,

Upon review of the record as developed pursuant to this
Paragraph, the Dirxector shall issue a Final decizion and order
resolving the dispute. NMPC ghall revise the submittal in
accordance with the Department's specific comments, as may be
modified by the Dirsctor and excepr for those which have been
withdrawn by the Dixector, and shall submir a revised submittal.

The period of time within which the submittal must be revised as

- 23 -
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gpecified by the Department in its notice of disapproval shall
control unless the Director revises the time frame in the
Director's final decieion and order regolving the dispute,

A After receipt of the“r&viaed submittal, the Departmént shall

notify Respondent in writing of its approval or disapproval of

the revised eubmittal.

If the reviged submittal fails to address the Department's
specific comments, as modifled, and the Deparrment disapproves
the reviged submittal for this reason, NMPC shall be in violation
of this order and Lhe ECL.

In review by the Director of any dispute purzued under thig
Paragraph., NMPC shall have the burden of proving the Department's
position ig arbitrary and capricious or not in conformance with
this Decree.

The invooation of the procedurss gtated in this faragraph
shall not extend, postpone, or modify NMPC's obligations under
this Order with respect to any disputed items, unlass and uptil
the Department agrees. The decision of the Pivision Director
shall not be reviewable, subject to the provisions of paragraph
24 of this Decree.

14. CONSTHTENCY WITH THE JAWS OF THE STATE OF NEW_YOEK BAND
FEDERAT: T2

(a) Approval by the State of the Remedial Investigation and

Feasibility Study Work Plans and Repoxts and the Remedial Design

- 24 -
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and work conducted pursuant thereto ashall be deemed to be a
finding by the State that all guch approved DPlans, Reporls,
Demigns and work complies with the NCP and the substantive pxro-
visions of all applicable State laws and regulations and that np
further State or local authorizations oxr permite are required.

(b} In the evem:.j this Court determines that this Consent
Decree ox the activities to be implemented pursuant to it are
inconsistent with the NCP, CERCLA § 121 or applicable 8State laws
and regulations, the parties may seek to eliminate such
incongistencies and submit a modified Consent Decree to the
Court. In the event that the parties cannot reach agreement
concerning the submigsion of a modifisd Consent Decxee within 120
days of this Court's-determination, thls Decree shall not take
affact and ehall be null and wvoid.
15, EBASEMENTEG. AND ACCESR MGREFMENTS

{a) access arrangements between Niagara Mohawk and Wallace
are attached hereto and made a part hereof asz Appendix B.

(b) (1) Niagara Mohawk shall use its best efforts to obtain
on & timely basis such property or property rights necessary to
carry out its obligations pursuant to this Consent Decree.
Niagara Mohawk shall promptly notify the State in the event of
its inability to obtain appropriate authorizations on a timely
basis. Niagara Mohawk shall inelude in ite notification written

documentation of its efforts to obtain the property and property

- 25
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)

rights necessary to carry out its obllgationsg under this Decree,
Upon receipt of such notification, the State shall review Niagara
Mohawk!as efforts, and, if the State finda rhat Niagara Mohawk's
efforts wers adquate undér the circdumstances, the State ‘may use
its best efforts to procure such property or proparty rights
consiatent with its legal authority.

{2) For the purposeg of the first sentence of subsection (a)
of this Section, the term "best efforta" shall mean that Niagara
Mchawk shall have made, at a minimum, a faix market value offar
for guch property or property rights.

(h) The State shall have access to all property to which
Niagara Mohawk hap access at asll times necessary to observe and
monitor the progress of installation of the lnvestigation and
remediation of the Site. The State shall have the xight to obtain
Sp1i£ samplas or, ar lts option, duplicate samples of all
materials or substences sampled by Niagara Mohawk in the course
of the performance of its obligationa hereunder., Niagara Mohawk
shall have the right te ohtain sPlit samples or, at its option,
duplicate samples of all materials or substances sampled by the
State in the course of its eobservations. and monitoring activities
heraunder.

(c) Niagara Mohawk and the State shall have access to the

Site and all other property under control of M, Wallace and Son

- 26 -
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at all times in order to carry out the requirements of this
Decree.

(&) NMPC phall allow the department to attand, and shall
provide the department wiﬁh 7Mdays advance notice of the’
occurrence of any of the following: prebid weetings, job progress
mautingg, subgtantial completion meetings and inspection, ana
final inespection and meeting.

{e) Nothing herein limite or otherwise affects any right of
entry to thea Site by the State pursuant to applicable laws,
regulations, or permits.

16, FQRCE MAJEURE

(a) Niagara Mohawk shall not be in default of compliance
with this Consent Decree or suffer any penalty under this Decree
or be subject to any proceeding or action if it cannot comply
with any requirement of this Decree because of the action of a
governmental body, court, or an act of God or other condition
bevond Niagara Mohawk's reasonable eOntrol; provided, however,
Nlagara Mohawk ahsll notify the Stabte in writing within three
working days after it obtains knowledge or any such condition and
request an appropriate modificatien of the pertinent raguirement
or other appropriate relief. Such potification shall include a
written statement of (1) the reason(s) for the delay and the
anticipated duration of the delay; (2) any measure taken by

Niagara Mobawk to minimize or prevent the delay; and (3) a
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]

schedule for implementation of any such measure. Failure. to
comply with the notification requirement of this subsection shall
constitute a waiver or any claim ox force majeurs.

{b) For purposes of Ehis'section, force majeure shall not
include increased costs or expeneas associated with Niagara
Mohawk'a compliance with 1tg obligations incurred under this
Cansent Decrae; provided, howevcr, that thisg subsection gshall not
supersede the texrms of paragraph (a) of Section 15, EASEMENTS AND
ACCESS AGREEMENTS.

17. RROIBCT COORDINATORS

The State and Niagara Mchawk shall each designate a Project
Cooxdinator and an alternate. Within 15 days following the.
axecution of thig Decree by the partieg, each such party shall
advise the other parties of the names and titles of the persons
so designated. A party may, at any time, change its designation
of Project Coordinator or alternate, or both, upon notice in
writing to the other partieas. Teo the maximum extent possible,
communications between or among the parties concerning the work
to.be performed under this Decree shall be made between or among
Project Cooxdinators.

18. FNFORCFMENT, OF CONSENT DECRER

If any party to this Consent Decree congiders that any othex

party has failed to comply with any texm or condition of this

Decree, the party alleging non-compliance may seek appropriate
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relief from this Court including the payment of penalties for
contempt of Court or violationg of the ECL.
3. INDEMNIFICATION

{2) Niagara Mohawk sﬁall"indemnify and hold harmless the
State and its officers, employees and representatives, from
claims, suits, actions, damages and costs of every name and
description brought against the State arising out of or ragulting
from the nagligent performance ox negligent attempted performance
by Niagara Mohawk of its obligatioms hareunder.

{b) Except as provided in Section 11, PROTECTION OF NIAGARA
MOHAWK FROM FURTHER CONTRIBUTION, nothing herein shall prevent
the state or Niagara Mchawk from seceking contribution from any
party for any claims brought against the State or Niagara Mchawk
arising out of the performance or attempted performance by
Niagara Mohawk of its obligations hereunder.

20. RUBLJIC PARTICTRATION

Final approval and entry of this Conaent Dedrce and N
gelection and approval of any remedy selected and/or approved by
the State shall be subject to the State's public participation
requirement.

21. MODIFICATION
(a) This Consent Decrae may only bs modified upon the

written consent of Niagara Mchawk, Wallace (with regard to iesues
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of access and use of the Sice) and the state. All modifications
shall' become effective as of the date of approval by the Court.

(b) The terms and conditiena of any Work Plans, schadulesn,
reports or remesdial Plans'and'specification developed pursdant to
this Decree may be modified only upon written approval by the
Btate. Na informal advice, guidance, suggestions or comments by
the State or any of its representatives regarding reports,
proposals, plans, specifications, scheduleg or any other writing
submitted by Niagara Mchawk shall be construed as relieving
Niagaza Mchawk of ite obligation to obtain such formal approvals
as may be required by this Decrea.

22. HNOTICE REQUIREMENTS

The original or copy of any communication reguired by this
consent Decree hetween or among any of the parties shall be sent
te the list of designated representatives of the parties appended
hereto.

23. ARPENDICES INCQRPORATED

Appendices annexed hereto are an‘integral part of this
Congent Decree and are hereby incorporated by reference as though
they were set forth herein.

34. TIHE COIRTS CONTINUED JURISDICTION
The Court shall retain jurisdiction to modify and enforce the
terms and conditions of this Consent Decree, to resclve disputas

arising hereunder aa may be necassary or appropriate for the
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construction or enforcement of this Decree and to decide any
remaining claims get forth in the State's complaint herein,
including claime for damages ariging from injuries to tha Natural
Resources of the S5tate. |

25. PRESERVATION OF CIAIMS

(a) Nlagara Moﬁawk reserves all righets that it may have to
assert any claim against its insurers or any third party for
matters ariging from this action. including, without limitation,
claims for breach of contract, contribution, torticus conduct and
indemnity.

(b) Niagara Mohawk, in entering into this Consent Decree,
does not admit or acknowledge any lisbility ox fault by it with
respect to any matter arising out of or relating to the Site or
admit any of the allegations in the complainta other than those
admitred in itz answers.

(¢) Neither this Consent Decree nor any part hereof shall
constitute an admission of law or fast or evidence of same, .
except betwsen the parties for the purpose of enforcing the tarms
of this Decree, nor any violation of any law or regulations. The
Parties hereto may rely upon thieg Consent Decree only in thig
action or in ancther action or proceading concerning the Site.
(d) Nothing in this Consent Decree shall be conatrued ag harring

the State's right to enforce the terms of the August 28, 1891
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A

Stipulation and order except as provided in section 9, RELEASE OF

LIABILITY AND COVENANT NOT TO SUR, paragraph (b).

(¢) Nothing contained in this Drder shall be construsd to
prohibit the cOmmissioncr‘or his duly authorized representative
from exevrciging any sumpary abatement powers.

(£) Nothing herein shall be constxued as barrinag,
diminishing, expanding, adjudicating or in any way affecrting any
legal or equitable rights or claims thak any entity not a pazty
to this Third Consent Decree may have against Niagara Mohawk, or
creating eny presumptions of law or £indings of fact which shall
imire to, or be for the benefit of, any nen parxty.

26. REPORTTNG OFE_DATA

Within 30 days of the Effective Date of this Decree, Niagara
Mohawk shall submit to the State all xecords, data and/or
information within their possessiom or control not previously
submitted to the State regarding dispasal of wastes at the Site,
Except ap otherwise specifically provided in any Plan or schedule
approved by the State pursuant to this Decree, any party
generating sampling or analytical data under thie Decree shall
provide such data to the other Partiee within five busineas days
after such data becomes avallable to the party generating such

data,
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(I}

a7. M;SQELLANEQUS

(a) This Consent Decree ghall apply to and be binding upon
and inure to the benefit of all parties to thia Decres, their
officers, diractors, ageﬁtg, gervantg, employees, successors, and
asasignsg.

{b) Nune of Niagara Mohawk's obligations under this Decaree
shall be deemed to constitute any type of fine ox penalty.

(¢) Except aa otherwise provided in this Deeree, the parties
agree that they will bear. their respective costs and
disbursements.

{d) Niagara Mohawk shall pay all casts incurred by the
state, Llncluding reasonable actorneys fees, in the excreise of
ita powers pursuank to Bection 15, BASEMENTS AND ACCESS

AGREEMENTS ,
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This Consent Decrse is effective upon the dats of its entry

by the Court. The authorized rapressntatives of the State and

Niagara Mohawk having reviewed the tarms and conditions of this

Decree, hereby consent to its terms and conditions.

ToDyusy,
Datad: E;uuz:g}1994

Pl
pated: Zamweesy 1994

pDated: é;;é ? , 1994

G. OLIVER KOPPELL

Attornay General of the State

of Naw York

New York state Departwent of Law
The Capitol

Albany, New York 12224

Q2

Dean S. Sommer
Azsistant Attorney General
State of New YOIXK

NMIAGARA MOHAWK POWER CORPORATION

l' A (_,_\_AQ_L

Thomas R. Fair
Vica President )
Enviranmental Affairs

Thomas C. Jorling
Commiss Lonexr
New York State Department of

nviroimental Congervation

=
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. 80 ORDERED:

DATED :

”}7,2/4?” |

Lot

UNITED STATES DISTRICT JUDGE

z@g/é%(
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