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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

- "1:

In the Matter of the Implementation
of a Remedial Investigation/Feasibility
Study for an Inactive Hazardous Waste
Disposal Site, Under Article 27,
Title 13, of the Environmental Conservation
Law of the State of New York
by:

OLIN CORPORATION

ORDER
ON

CONSENT

WHEREAS,

Respondent
site I.D. #828018A

Index #B8-0343-90-08

1. The New York State Department of Environmental

Conservation (the "Department") is responsible for enforcement

of Article 27, Title 13 of the Environmental Conservation Law

of the State of New York ("ECL"), entitled "Inactive Hazardous

Waste Disposal sites". This Order is entered into pursuant to

the Department's authority under ECL Article 27, Title 13 and

Article 71, Title 27.

2. OLIN CORPORATION ("Respondent") is a corporation

organized and existing under the laws of the State of Virginia,

and is the owner and operator at a chemical manufacturing

facility located dt 100 McKee Road, Rochester, Monroe County,

New York (the liS i'>'" , "

3. The Departm~nt alleges that ths site is an inactive

. hdL:arc]uus waste disposal .~ite, as that term is def lned at ECL

section 27-1301(2) and the site has been included in the

':Registry of Inactive Hazardous Waste Disposal sites in New York
! ~

:iState as site Number 828018A. The Department classified the

site pursuant to ECL section 27-1305(4) (b) under classification
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"2" and alleges that the Site presents a "significant threat to

the pUblic health or environment - action required".

4. Pursuant to ECL Section 27-1313(3) (a), whenever the

Commissioner of Environmental Conservation (the "Commissioner")

"finds that hazardous wastes at an inactive hazardous waste

disposal site constitute a significant threat to the
I

II . .envlronment, he may order the owner of such slte and/or any

person responsible for the disposal of hazardous wastes at such

site (i) to develop an inactive hazardous waste disposal site

remedial program, sUbject to the approval of the Department, at

such site, and (ii) to implement such program within reasonable

time limits specified in the order."

5. Respondent has developed a Remedial Investigation/
I
Feasibility study Work Plan for the Site which has been

approved by the Department and which is attached to and

incorporated into this Order as Appendix "A".

6. The Department and Respondent agree that the goal of

,this Consent Order is to establish the terms and conditions

under which Respondent shall conduct a Remedial

Investigation/Feasibility study. The Remedial Investigation
I

:: ar:ct F'caf::,j bility study conducted pUl~suant to this Consent Order
i!

I

'toge~her with investigative work previously performed at the

Site will constitute a Remedial Investigation/Feasibil.ity study

("RI/FS") which meets the requirements of the National

Contingency Plan (NCP) (40 CFR Part 300) and the United states

Environmental Protection Agency ("EPA") interim final guidance
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document entitled "Guidance for Conducting Remea~&-

Investigations and Feasibility Studies under CE~~Il, dated

October, 1988, and any revisions thereto made up ~~ and

including the effective date of this Consent Ord£~_

7. Respondent, neither admitting nor denyi~= any of the

foregoing and having waived its right to a heariI~ herein as

provided by law with respect to the implementati=~ of this

Order, and having consented to the issuance and ~~ry of this

Order, agrees to be bound by its terms.

NOW, having considered this matter and being =uly

advised, IT IS ORDERED THAT:

I. within 60 days of the effective date of ~is Order
I

Respondent shall commence to perform the Remedial :nvestigation

under the oversight of the Department in accordanc~ with the

approved Work Plan, which is attached as Appendix ·A".

II. Respondent has retained and shall continue to retain

I duly licensed and qualified professional consultan~s,

contractors and laboratories acceptable to the Department to

perform the technica~, engineering and analytical ~bligations

I

I
I

required by this Ord~r. Qualified employees of Respondent may

also perform obligat:~ns required by this Order. 7he

experience, capabili~ies and qualifications of th~ firms or

individuals selected by Respondent shall be submitted to the

Department for approval, which approval shall not be

unreasonably withheld, prior to initiation of any activities

3



for which the Respondent and its consultants will be

responsible.

III. within 30 days after the effective date of this

Order, Respondent shall submit to the Department all data

currently within its possession or control regarding

tenvironmental conditions on-site and off-site pertaining to the
I

subject of this Consent Order to the extent that such data have

not previously been provided to the Department.

IV. In accordance with the time schedule contained in

Appendix "A", Respondent shall perform the Remedial

Investigation and shall submit to the Department a Remedial

Investigation Report based on performance of the Work Plan as

set forth in Appendix "A". During the Remedial Investigation,

Respondent shall have on-site a full-time representative who is

qualified to inspect the work.

The Report shall include all data generated and all other

information obtained by Respondent during the Remedial

Investigation and all existing analytical data generated by

Respondent in a format specified in Appendix "A" and shall

provide assessments and evaluations set forth in the

Comprehensive Environmental Response, Compensation and

Liability Act of 1980, 42 U.S.C. 9601 et seq., as a~ended

("CERCLA"), the National Contir,gency Plan ("NCP") then in

effect, the USEPA interim final guidance entit~.L(,d IIGuidance [lye

Conducting Remedial Investigations and Feasibility Studies

, under CERCLA" dated October 1988 and any subsequent revisions
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thereto, and appropriate technical and administrative

guidelines including but not limited to those guidelines set

forth in Appendix "B"i and shall identify any additional data

that must be collected.

The Report shall include a certification by Respondent's

Consultant that all activities that comprised the Remedial

Investigation were performed in full accordance with the Work

Plan as cont.ained in Appendix "A".

V. The Department reserves the right to require a

modification and/or an amplification and expansion of the

Remedial Investigation and Report by Respondent if the

Department reasonably determines, as a result of reviewing data

generated by the Remedial Investigation or as a result of

reviewing any other data or facts, that further investigation

is necessary. If such a determination is made by the

Department, it shall do so in writing setting forth the reasons

for requiring additional investigation. A reasonable period of

time within which to perform the additional investigation shall

be specified by the Department in its notice. Respondent shall

either undertake the additional investigation or shall respond

to the Department's determination through the dispute

resolution procedure in Paragraph XVIII of this Order.

VI. After receipt of the Report, the i !partment shall

determine if the Remedial Invc, t igation was cunducted and the

Report prepared in accordance with the Work Plan and this

Order, and shall notify Respondent in writing of its approval
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or disapproval of the Report within a reasonable period of

time. Department approval shall not be unreasonably withheld.

If the Department disapproves the Report, the

Department shall notify Respondent in writing of the

Department's objections. Respondent shall revise the Report

and/or re-perform or supplement the Remedial Investigation in

response to the Department's specific comments and shall submit

a revised Report. A reasonable period of time within which the

Report must be revised or the Remedial Investigation re-

performed or supplemented shall be specified by the Department

in its notice of disapproval.

After receipt of the revised Report, the Department

shall notify the Respondent in writing of its approval or

disapproval of the revised Report and such approval shall not

be unreasonably withheld.

If Respondent fails to submit a revised Report, if

the Department disapproves the revised Report, or if the

Department disagrees with Respondent's objections to the

Department's determination that additional investigation take

place or that it be reperformed or supplemented, Respondent

shall respond to the Department; s obj ections or detert1 : ~.(1~iol·lS

through the dispute resolution procedure in Paragraph XVIII of

this Order.

The approved Report shall be attached to and incorporated

into this Order a~; Appendix "e".

VII. within the time frame specified in Appendix "A"
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Respondent

I
, .
levaluatlng

shall submit to the Department a Feasibility study

on-site and off-site remedial actions pertaining to

the Site to eliminate to the maximum extent practicable, all

health and environmental hazards and potential hazards

attributable to the Site. The Feasibility Study shall be

consistent with CERCLA, as amended, the NCP then in effect, and

the EPA interim final guidance document for conducting Remedial

Investigations and Feasibility studies under CERCLA dated

October 1988 and any revisions thereto, and appropriate

technical and administrative guidelines.

The Feasibility Study shall be prepared and certified by

an individual registered and licensed to practice engineering

by the state of New York, and approved by the Department, who

I!may be an employee of Respondent, or an individual or member of
I

a firm which is authorized to offer engineering services in

accordance with Article 145 of the New York State Education

Law.

VIII. After receipt of the Feasibility Study, the

Department shall determine if the Feasibility study was

prepared in accordance with the terms of this Order, and shall

provide written notification of its ap0r n val ur disapproval.

If the Department disapproves the Fe~sibllity study, th0

Department shall notifj Responder~~ in writing of the

IIDe~artment's oLjections. Respondent shall either agree to

revise the Feasibility study in accordance with the

Department's specific comments and within 30 days of any such
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agreement to revise shall submit to the Department a revised

Feasibility study, or shall respond to the Department's

determination through the dispute resolution procedure in

Paragraph XVIII of this Order.

After receipt of the revised Feasibility study; the

IDepartment shall provide written notification to Respondent of
I

i its approval or disapproval of the revised Feasibility study.

If the Department disapproves the revised Feasibility

study Respondent shall respond to the Department's objections

through the dispute resolution procedure in Paragraph XVIII of

this Order.

The approved Feasibility study shall be attached to and

incorporated into this Order as Appendix "D".

IX. The Department shall have the right to obtain split

samples, duplicate samples, or both, of all substances and

materials sampled by Respondent and Respondent shall have the

'I right to obtain the results of the Department's analysis of

I such samples. The Department shall also have the right to take

lits own samples and Respondent, if it so elects, shall have the
I

I right to obtain split samples, duplicate samples, or both, of

all substances and mat~rlal sampled by Department.

x. Respondent shall provide noc:.ice to the Department of

any field activities to be conducted pursuant to the tel'ms of

this Order at least five (5) working Jays in advance of such

activities.

XI. A. During the performance of the RljFS, the
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execution of this Consent Order by Respondent shall serve as

the notice to the Department required by 6 NYCRR 375-1.6 and

6 NYCRR 375-1.2 of routine activities at the Olin Corporation

Rochester Plant at the site which may constitute a substantial

change in use, provided that Respondent shall employ the

following procedures for any such activity:

1. For any such activity which involves soil

excavation Respondent shall follow the Soil Excavation policy

attached to this Order as Appendix E, and,

2. Respondent shall perform any such activity

in accordance with the RI/FS Health & Safety Plan which is

attached to this Order in Appendix A, and,

3. Respondent shall provide five days advance

notice of any such activity to the project manager for the

site. Respondent may request and the Department project

manager may agree to a shorter notification period when

appropriate.

B. Routine activities are those activities

identified in Appendix "F". Respondent may propose to the
I
I:Department project manager, and the Department project manager

may agre~ la, ajditions to Appendix F of activities which

sUbsequent to the effective date of this Order are determined

by the Departlf,ent project manager to be routine activities.

1. Respondent may propose any such addition to

the Department project manager orally or by letter signed by

Respondent. The Department project manager may provide oral or
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I.
written approval of the addition. Any oral request shall be

followed by the submission to the project manager of a written

Irequest for such addition signed by the Respondent, and the

Department shall respond with a written statement of any

approval. Any such Department approved request shall become

lincorporated into Appendix F.
I

2. Any such approved addition to Appendix F

shall employ the procedures described in sUbparagraphs A.l, 2

and 3.

C. For those activities of the Olin Corporation

Rochester Plant at the site which may constitute a sUbstantial

change in use and that are not listed in Appendix F, as may be

revised, Respondent shall provide notice as required by 6 NYCRR

Part 375 and with such notice shall provide for review by the

project manager for the site a scope of work outlining the

proposed activity, and shall provide such other information as

is requested by the project manager.

XII. Respondent shall permit any duly designated

employee, consultant, contractor or agent of the Department or

any state agency or the Monroe County Health Department to

enter upon the site orl~?as in the vicinity of the site which

may be under the control ~f Respondent for purposes of

inspection, sampling and testing and to assure Responden~/s

compliance with this Order. The Department or other S~ate

,
(agency shall make reasonable efforts to conduct such visits
1

during normal business hours and to provide notice to
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IIRespondent in advance of any such visit. All duly designated

employees, consultants, contractors or agents of the Department

or any state agency or the Monroe County Health Department

shall provide a valid identification as a condition of entry to

the site. All consultants, contractors or agents of the

Department or any State Agency shall provide at the time of

entry or in advance of the time of entry to the site a letter

from the Department or State Agency specifying that he/she is a

consultant, contractor, or agent of the Department or a State

Agency assigned to this matter. All persons entering the site

for the purposes of observing field activities and/or obtaining

samples will follow the site Health & Safety Plan and all of

Respondent's appropriate safety rules as specified by the

Respondent.

XIII. Respondent shall not suffer any penalty under this

Order, or be subject to any proceeding or action, if it cannot

comply with any requirements of the provisions hereof because

of an act of God, war, riot or because of any condition or

event beyond the control of Respondent or its agent or agents

carrying our Respondent's obligations under this Order.

Respondent shall immediately notify the Department in writing

when it obtains knowledge of any such condition and request an
: ;

appropriate extension or modification of thiG Order

"Force Maj eure" shall not include incre, I :~ed c\. _~t.s or

expenses of any work to be performed under tllis orde~, the

financial inability of the Respondent to pc'! form such work, or
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the failure of Respondent to make complete and timely

application for any required approval or permit.

XIV. Respondent shall use its best efforts to obtain

whatever permits, easements, rights-of-way, rights-of-entry,

!Iapprovals or authorizations are necessary to perform

I Respondent's obligations under this Order. In the event

I Respondent is unable to obtain the necessary authorizations,

Ithe Department shall, consistent with its legal authority,

assist in obtaining all such authorizations Respondent is

unable to obtain and shall grant appropriate extensions of time

for the fulfillment of the terms of this Order.

XV. So long as the Department determines that Respondent

is fulfilling its obligations under this Order to conduct a

Remedial Investigation/Feasibility Study, from the effective

date of this Order until completion of the work agreed to

herein, the Department agrees not to bring any judicial or

administrative action against Respondent, its directors,

officers, employees, servants, agents, successors and assigns

which seeks relief which is inconsistent with or duplicative of

the relief provided for in this Order, except that the

I!Department reserves its rights to enforce the terms and
I!

iconditions of this Order, and the Department further res~rves

its right to bring an action or issue an ordE~ L shoULl1 any

or be likely to result 1n imminent irreversible or irreparable

condition or activity at the site pre:;?nt Cin immin211t. danger to

the health and welfare of the people of the state or result in

i

I
I

I
!

I
I
j

I

I
______1_
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damage to natural resources.

XVI. Nothing contained in this Order shall be construed

as barring, diminishing, adjudicating or in any way affecting

any of the Department's rights which include, but are not

limited to, the following:

a. any right to bring any action or proceeding

against anyone other than Respondent, its directors, officers,

employees, servants, agents, successors and assigns;

b. any right consistent with Paragraph XXVIII of

this Order to enforce this Order against Respondent, its

directors, officers, employees, servants, agents, successors

and assigns in the event that Respondent shall fail to satisfy

any of the terms hereof;

c. any right consistent with Paragraphs XV and

XXVIII of this Order to bring any action or proceeding against

Respondent, its directors, officers, employees, servants,

agents, successors and assigns with respect to areas or

resources that may have been affected or contaminated as a

result of the release or threatened release of hazardous wastes

or constituents at or from the site, including but not limited

to claims for natural resource damages;

d. any right to bring any actlon or proceeding

against any responsible party includ:llg Resp:nd€nt to compel

implementation of an i;2ctive hazarduus waste disposal site

remedial program for the Site, and to obtain recovery of its

costs in connection with the site.
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XVII. The terms of this Order shall not be construed to

prohibit the Commissioner or his duly authorized representative

from exercising any summary abatement powers, either at common

law or as granted pursuant to statute or regulation.

accordance with Paragraphs V, VI, and VIII ofInXVIII.I
;

IthiS Order, Respondent shall be in violation of this Order
I
unless, within 10 days of receipt of the Department's notice of

disapproval or determination, Respondent requests to meet with

the Director of the Division of Hazardous Waste Remediation

("the Director") in order to discuss the Department's

objections or determinations and Respondent is available to

meet immediately thereafter. At this meeting, Respondent shall

be given an opportunity to present its responses to the

Department's objections or determinations, and the Director

shall have the authority to modify and/or withdraw such

objections or determinations. Respondent shall revise the

,'submittal or undertake the additional work in accordance with

the Department's specific comments, as modified, except for

those which have been withdrawn by the Director, and shall

present the revised submittal to the Department. The period of

time within which the submittal must be revis j or work

performed as specifie~ by the Department in i!~ no~ice of

disapproval shall c'Jntrol unless the Director revises the time

frame d'ring the mel,tlnq referenced above.

After receipt of the revised submittal or completion of

the additional work, the Department shall notify the Respondent

14



The invocation of formal dispute resolution procedures

in writing of its approval or disapproval of the revised

submittal or the additional work.

If the revised submittal or additional work fails to

address the Department's specific comments, as modified, and is

Idisapproved by the Department, the Department shall deem the

,IRespondent to be in violation of this Order and the ECL.
I

I

under this section shall not of itself extend, postpone or

affect in any way any obligation of the Respondent under this

Order, except that Respondent's obligations under the Order

shall be stayed with respect to activities which the Department

determines are dependent on any disputed items pending the

Director's decision.

Respondent retains any right to challenge the final

determination of the Director as may be provided in Article 78

I of the civil Practice Laws and Rules of New York and other

applicable statute, law or rule.

XIX. The failure of Respondent to comply with any

!provision of this Order shall be a violation of this Order and
I

,the ECL.

XX. If Respondent desires ~hat any provisjon of this

,Order be changed, Respondent shall make timely written

:applica~ion to the Commi~sioner signed by the Respondent,

settiIly forth reasonable grounds for the relief sought, and

such approval shall not be unreasonably withheld. A copy of

such application shall be sent to the Department project

15



manager for the Site.

XXI. Respondent shall indemnify and hold the Department,

the State of New York, and its servants, agents,

representatives and employees harmless for all claims, suits,

actions, damages and costs of every name and description

arising out of or resulting from the fulfillment or attempted

fulfillment of the provisions of this Order by Respondent, its

directors, officers, employees, servants, agents, successors or

assigns. Nothing in this Paragraph shall be read to require

Respondent to indemnify the Department for the unlawful,

willful or malicious acts or omissions of the Department or its

representatives and employees.

XXII. The effective date of this Order shall be the date

a fully executed copy of the Order is received by the

Respondent.

XXIII. within 60 days after Respondent receives an

itemization of Department costs from the Department, Respondent

shall pay to the Department a sum of money which shall

represent reimbursement for the State's legally justifiable

expenses including, but not limited to, direct labor, overhead,

travel, analyti~~L costs and contractor costs incurred by the

: state of New York for addressing this site, including but not

'limited to reviewing and revising subnlittals made pursuant to

this Order, overseeing activities conducted pursuant to this

Order, and collecting and analyzing samples, negotiation,

review and oversight of the Remedial Investigation/Feasibility

16
I
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study. The total response costs related to this Order

subsequent to the execution of the Consent Order are not

lanticiPated to exceed $75,000.00. The Department has incurred

I approximately $63,000.00 in response costs prior to September

I 1992.

The Department shall provide an itemization of the costs

which shall include an accounting of personal services

indicating the employee name, title, biweekly salary and time

spent (in hours) on the project during the billing period, as

identified by an assigned time and activity code. This

information shall be documented by the Department's quarterly

reports of Direct Personal Service. The Department's approved

fringe benefit and indirect cost rates shall be applied. Non-

personal service costs shall be summarized by category of

expense (supplies, materials, travel, contractual) and shall be

documented by the New York State Office of the State

Comptroller's quarterly expenditure reports.

Such payment shall be made by certified check payable to

the New York State Department of Environmental Conservation.

Payment shall be sent to Jack XcKeon, Director, Bureau of

P rogra.m Management , Divis ion c::: Hazardous Waste Remediation,

N.Y.S.D.E.C., 50 Wolf Road, Rcc~ 208, Albany, New York

': 12233-7010.

Respondent reserves its ~ight to seek contribution or

other relief from any

land/or response costs

persons or entities for recoverable costs

in accordance with State or federal law

17
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including any recoverable costs and/or response costs incurred

in performing the tasks required and otherwise incurred in

complying with this Order.

XXIV. Within 60 days after the effective date of this

Order, Respondent shall file a Declaration of Covenants and

Restrictions with the Monroe County Clerk to give all parties

'IWhO may acquire any interest in the site notice of this Order.

XXV. In the event Respondent proposes to convey the whole

or any part of its ownership interest in the Site, Respondent

shall, not less than 60 days prior to the proposed conveyance,

notify the Department in writing of the identity of the

transferee and of the nature and date of the proposed

Iconveyance and shall notify the transferee in writing, with a

copy to the Department, of the applicability of this Order.

XXVI. Respondent shall assist the Department in

developing and implementing a citizen participation program.

The citizen participation program shall be consistent with

6 NYCRR Part 375 and the Department's pUblication entitled

"New York State Inactive Hazardous waste site citizen

i Participation Plan".

XXVII. All written communications required by this Order
i
:shall be transmitted by united States Postal Service, by
i
!teleco~y, private courier service, or hand delivered.

A.

follows:

Communication from Respondent shall be made

18
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.. . .. .

New York state Department of
Environmental Conservation

Division of Environmental Enforcement
600 Delaware Avenue
Buffalo, New York 14202-1073

New York State Department of
Environmental Conservation

Division of Hazardous Waste Remediation
6274 E. Avon-Lima Road
Avon, New York 14414

New York state Department of
Environmental Conservation

Division of Hazardous Waste Remediation
50 Wolf Road
Albany, New York 12233-7010

New York State Department of Health
Bureau of Environmental Exposure Investigation
2 University Place
Albany, New York 12203

B. communication to be made from the Department to the
1- •. _ __ _ _ _
I~esponaen~ snaii ne maae as tOiiOWS:

Michael J. Bellotti
Olin Corporation
Lower River Road
P.O. Box 248
Charleston, Tennessee 37310

John Kranjc
Plant Manager
Olin Corporation
100 McKee Road
P.O. Box 205
Rochester, NY 14610

XXVIII. The provisions of this Order shall bind Respondent

i j and its successors and assigns. R,?spondent / s off icers,

I,directors, employees, servants "nd agents :o;~3.1l be obliS : to
, I

icomply with the relevant terms of this Order in the perforDancc

of their designated duties on behalf of Respondent.
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Nothing herein shall be construed to bind any entity not

Ispeci~iCallY bound by the terms of this Consent Order.

I XXIX. The provisions hereof shall constitute the complete
1

and entire Consent Order betw~en Respondent and the Department

concerning the implementation of the Remedial Investigation/

Feasibility study at the site. No term, condition,

understanding or agreement purporting to modify or vary any

term hereof shall be binding unless made in writing and

subscribed by the party to be bound. No oral advice, guidance,

suggestion or comment by the Department regarding any report,

proposal, plan, specification, schedule or other submittal

shall be construed as relieving Respondent of its obligation to

obtain such written approval as may be required by this Order.

THOMAS C. JORLING
Commissioner
New York state Department

of Environmental Conservation

By:
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
:!the foregoing Order, waives its right to a hearing herein as
',provided by law, and agrees to be bound by the provisions,

terms and conditions contained herein.

OLIN CORPORATION

,,'./ j

,.
c· •,

'=har les \.J. Newton, III

(Type Name of Signer)

Title: VP Envr Health & Toxicol

Date:

C~'i\r,;C-J I(li.­

STATE OF N£-W-'tORX

CC,[jliTY OF ,, ' \ \

s.s.

On this day of l'J

~ I : t.e> f:,e

,::;:j',:n, 'dh,:) beinrj dul::' S',-lorn, did depose and say that he/sflt,

rosides in the State ~~

\ > I ,

. ,.~~-,~--,~----'_ .._--,~~-,----

; that he/she lS the

of Olin Ce>rporation the

c,<',;oration des:.::r ibe., ~:1 ,Ind vlhich e?:ccuted 1':.he roregoinq

instrument~ thClt he/~~~ }:nr~\rl the seal of ~3,lid corporation; thut

1 :

In,

[ J " (-) [-' if

ii'

; ,
;, t , " i U i r,,:;, 'I, (~I:,

·:~~-)I-() t.\'
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