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SECTION I

Advertisement and Notice to Bidders

New York State Department of Environmental Conservation
Project Name: Sweden-3 Chapman Site NYS Site Number: 8-28-040A

Sealed bids for the Sweden-3 Chapman Site ("project"), will be received by the New York State Department of
Environmental Conservation, Division of Management and Budget Services, Procurement Bureau, Room 686,
50 Wolf Road, Albany, New York, 12233-5027, Attn: Rose Dolan, until the time of 1:00 p.m. and on the date
of June 23, 1998. The bids will be publicly opened and read aloud at the above time and date. Telegraphic or
other electronically transferred bids are not acceptable.

The project involves the implementation of remedial activities at the Sweden-3 Chapman Site in Sweden, New
York. These include, but are not necessarily limited to, the following:

1) Mobilization/demobilization to the site, 2) excavation and on-site LTTD (low temperature thermal desorption)
of VOC contaminated soils, 3) dewatering and groundwater treatment and disposal, 4) decontamination and
disposal of debris, 5) backfilling of treated soils, 6) installation of a landfill cap, 7) topsoil, seeding, and
mulching, 8) erosion and sediment control.

The estimated range for this work is:  $2,000,000 to $5,000,000.

Drawings, specifications and proposal forms may be purchased for a non-refundable fee of $49.00 from the
Division of Management and Budget Services, Procurement Bureau, Room 686, 50 Wolf Road, Albany,
New York 12233-5027; Attn: Rose Dolan. Individual checks for each set shall be made payable to the New
York State Department of Environmental Conservation.

Proposals will be accepted only from bidders who purchase contract documents. All proposals must be made
on the official proposal form and enclosed in the envelope furnished with the contract documents. Each
proposal must be accompanied by a deposit or a bid bond in the amount of 5% of bid amount.

Prospective Bidders are cautioned concerning the use of the Post Office Box address as telegraphic and
overnight delivery cannot be sent to Post Office Boxes.

All Bidders must attend a Pre-Bid Conference to discuss special requirements for the contract, to be held on
June 9, 1998 at the Sweden-3 Chapman Site, Beadle Road, Town of Sweden, N.Y. starting at 11:00 am
prevailing local time. ATTENDANCE IS MANDATORY AS A CONDITION OF BIDDING.

Minority and Women owned businesses are encouraged to submit bids in response to this solicitation. The
New York State Department of Environmental Conservation is an Equal Opportunity/Affirmative Action
Employer.

For the purpose of this Notice to Bidders, the Director of the Division of Environmental Remediation, Room
260B, 50 Wolf Road, Albany, New York, 12233-7010, shall be the Department's designated Representative.
Any questions, however, shall be directed to Michael J. Cruden, P.E. at (518) 457-9280.

John P. Cahill
Commissioner
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SECTION II

Terms and Definitions

Wherever used in the Contract Documents the following terms (or pronouns in place of terms) have the
meanings indicated which are applicable to both the singular and plural thereof:

Addenda - Written or graphic instruments issued prior to the date for
opening of Bids which interpret or modify the Contract Documents by way of changes, clarifications, or

corrections.

Administrative Agreement - A written explanation of the Contract Documents, signed by Department,
Engineer and Contractor on or after the Effective Date of the Agreement and dealing with procedural or
administrative aspects of the Contract Documents which do not change the contract price.

Agreement - The written agreement between Department and Contractor covering the Work to be performed;
other Contract Documents are attached to the Agreement and made a part thereof as provided therein.

Application for Payment - The form fumished by Department on which Contractor must request progress
or final payments and which is to include such supporting documentation as is required by the Contract

Documents.

Bid - The written offer or proposal of the Bidder, submitted pursuant to Article 5 of Section I1I of the Bidding
Documents on form provided.

Bidder - The person, partnership, corporation, joint venture or other combination thereof, who has submitted a
Bid.

Bid Security - The security designated in the Bidding Documents to be furnished by the Bidder as guarantee that
he/she will enter into a Contract with Department for the performance of the Work, if the Work involved in the
Bid is awarded to that Bidder.

Bidding Documents - The Advertisement and Notice to Bidders, Bidding Information and Requirements, the
Bid Forms and Attachments, and the proposed Contract Documents (including all Addenda issued prior to receipt

of Bids).

Bonds - Instruments®of security furnished by Contractor and its surety in accordance with the Contract
Documents. This refers to the labor and material payment Bond, performance Bond and those other instruments

of security required by the Contract Documents.
Change Order - A document prepared and recommended by Engineer, which is reviewed by Department and

has been signed by Contractor and Department and approved by Comptroller. It authorizes an addition, deletion
or revision in the Work, or an adjustment in Contract Price or Contract Time, or any combination thereof, issued

on or after the Effective Date of the Agreement.

Contmissioner - Commissioner of the New York State Department of Environmental Conservation.

Comptroller - The Comptroller of the New York State Department of Audit and Control.
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Contract Documents - The Agreement, Addenda (which pertain to the Contract Documents), Contractor's
Bid including documentation accompanying the Bid and any post-Bid documentation submitted prior to the
Notice of Award, all bid forms and attachments required by Section V, the General Conditions, the Supplementary
Conditions, the Standard Specifications, the Special Specifications, Appendix A, Appendix B, Measurement for
Payment, Advertisement, Terms and Definitions, Bidding Information and Requirements, Supplementary Bid
Information and Requirements, and the Drawings, together with all amendments, modifications and supplements
issued pursuant to paragraphs 2.4 and 2.5 of Article 2 of the General Conditions on or after the Effective Date

of the Agreement.

Contract Price - The money payable by Department to Contractor under the Contract Documents.

Contract Time - The number of days permitted by the Agreement for completion of work. This number may
be stated or implied by a requirement that all work be completed by a certain date.

Contractor - The person, partnership, corporation, joint venture, or other combination thereof, who has entered
into the Contract with Department for the Work. The term "Contractor” means Contractor or its authorized

representative.

Correction Period - The period of time within which Contractor shall promptly, without cost to Department
and in accordance with Department’s written instructions, either correct Defective Work or if it has been rejected
by Department, remove it from the site and replace it with nondefective Work, pursuant to paragraph 12.12 of
the General Conditions.

Cost and Pricing Data - Refers to all data available to and relied upon by Contractor in negotiating, pricing
or performing Work covered by a Change Order or a Proposed Change Order, or involved in a claim. Sample
Cost and Pricing Data include data and supporting documents pertaining to labor wages and material rates, crew
mixes. labor productivity, payroll costs, price catalogs, quotations from and payments to Subcontractors, Suppliers
or others, equipment production rates, equipment costs, sales and use taxes, cost of premiums for Bonds and
Insurances, costs related to the determination of general and administrative overhead, site office overhead. profit,
estimates and estimating guides, Contractor's computations and projections, and all of the relevant assumptions
made by Contractor in pricing or figuring increases or decreases in Contract Price or Contract Time.

Cost of the Work Involved - The sum of all costs necessarily incurred and paid by Contractor in the proper
performance of the Work Involved.

Day - A calendar day of 24 hours lasting from midnight one day to midnight the next day.
Defective Work - Wogk that is unsatisfactory, faulty or deficient, or does not conform to the Contract Documents,
or does not meet the requirements of any inspection, reference standard, test or approval referred to in the Contract

Documents, or has been damaged prior to Engineer's recommendation of final payment (unless responsibility
for the protection thereof has been assumed by Department at Substantial Completion in accordance with

paragraphs 13.8 or 13.10).
Delivery - Shall be effected on the date of receipt by the addressee.
Department - New York State Department of Environmental Conservation.

Department Representative(s) - Employee(s) of Department engaged in Department activities relating to
the work but who is not responsible for day to day administration of the Project.
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Design Engineer - The individual, partnership, corporation, joint venture, or any combination thereof, who
prepared and sealed the Contract Documents that were bid by Department.

Designated Representative - Department employee responsible for resolving all disputes between contractor
and Project Manager, as identified in the Supplementary Bidding Information and Requirements.

Drawings, Plans - The Drawings, Plans or reproductions thereof, which show location, character, dimensions,
and details of the Work to be performed and which are referred to in the Contract Documents.

Effective Date of the Agreement - The date indicated in the Agreement on which it becomes effective, but if
no such date is indicated, it means the date on which the Agreement is approved and filed by Comptroller.

Employee - Any person working on the project mentioned in the contract of which these specifications are a part,
and who is under the direction or control, or receives compensation from Contractor or Subcontractor.

Engineer - The individual, partnership, corporation, joint venture, or any combination thereof, any entity named
as Engineer in the Agreement who will have the rights and authority assigned to Engineer in the Contract
Documents. The term "Engineer" means the Engineer or its authorized representative.

Equipment - All machinery and equipment, together with the necessary supplies for upkeep and maintenance,
and also tools and apparatus necessary for the proper construction and acceptable completion of the work.

Field Order - A written order issued by Engincer to Contractor which orders minor changes in the Work in
accordance with paragraph 8.5 of the General Conditions not involving an adjustment in the Contract Price or the

Contract Time.

Law(s) - Applicable laws, rules, regulations, ordinances, codes or orders of a federal or New York State court.

Material - Any approved material acceptable to Department and conforming to the requirements of the
specifications.

Notice of Award - Department written notice of bid acceptance and filing by the New York Office of the State
Comptroller and stating pertinent information Contractor shall comply with.

Notice of Intent to Award - The written notice by Department to a Bidder stating that upon compliance by
that Bidder with the conditions precedent enumerated therein, within the time specified, Department intends to
process contract through the appropriate New York State contract reviews.

<
Notice to Proceed - The written notice issued by Department to Contractor establishing the Date for
Commencement of the Contract Time and, where applicable authorizing Contractor to proceed with the Work

at the site.

Overliead - General and administrative costs (whether at the site or in Contractor's principal or branch offices)
and all other miscellaneous costs not assigned to a specific payment item as identified in Articles 9, 10 and 11 of

the General Conditions.

Partial Utilization - Piacing a portion of the Work in service for the purpose for which it is intended (or a related
purpose) before reaching Substantial Completion for all the Work.

Phliysical Completion - The Work and all parts thereof have been completed to the satisfaction of Department.
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Progress Schedule - Drawings, data computer reports, and narratives disclosing Contractor's approach to the
Work; the associated Early Schedule, Late Schedule and Float times, as supported by the Critical Path Method
(CPM) or Bar Chart Diagram; the Schedule of Values; and the Schedule of Shop Drawing submissions.

Praoject - The total construction of which the Work to be provided under the Contract Documents may be the
whole, or a part as indicated elsewhere in the Contract Documents.

Project Field Representative - Department employee assigned responsibility for the day to day administration
of the Project.

Project Manager - Department employee identified in the Supplementary Bidding Information and
Requirements, responsible for administration of work required by Contract Documents and supervision of the

Project Field Representative(s).

Proposed Clange Order - A document prepared on a form furnished by Department which is to be used (1)
by Department when requiring that Contractor figure the potential effect on Contract Price or Contract Time
of a proposed change, (the proposed change is ordered upon signing by Department), or (2) by Contractor to
notify Department that in the opinion of Contractor a change is required to respond to differing or unforeseen
physical conditions under which the Work is to be performed as provided in paragraph 3.11 or 3.12 of Article 111
of the General Conditions or to emergencies under paragraph 5.22 of Article V of the General Conditions, or has
been ordered in a Field Order, or in Engineer's approval of a Shop Drawing or sample, or in Engineer's written
interpretation or clarification of the requirements of the Contract Documents. When signed by Department, a
Proposed Change Order may or may not fully adjust Contract Price or Contract Time, but is evidence that the
change directed or documented by the Proposed Change Order will be incorporated in a subsequently issued
Change Order following negotiations as to its effect, if any, on Contract Price or Contract Time.

Resident Engineer - The authorized representative of Engineer who is assigned to the site or any part thereof.

Resident Project Representative - Person acting as assistant to the Resident Engineer who is assigned to the
site or any part thereof.

Shop Drawings - All drawings, diagrams, illustrations, schedules and other data which are specifically prepared
by or for Contractor to illustrate some portion of the Work and all illustrations, brochures, standard schedules,
performance charts, instructions. diagrams and other information prepared by a Supplier and submitted by
Contractor to illustrate material or equipment for some portion of the Work.

Site - The area within the vertical boundaries of the location where the Contract Documents require Work by
Contractor. a

Specifications - Those portions of the Contract Documents consisting of written technical descriptions of
materials, equipment, construction systems, standards and workmanship as applied to the Work and certain
administrative details applicable thereto.

Subcontractor - An individual, partnership, corporation, joint venture or other combination thereof, having a
direct contract with Contractor or with any other Subcontractor for the performance of a part of the Work at the

site.

Substantial Completion - The Work, or a specified part thereof, has progressed to the point where in the
opinion of Engincer as evidenced by Engineer's definitive Certificate of Substantial Completion, itis sufficiently
complete, in accordance with the Contract Documents (with the exception of the minor items identified during
inspection described in paragraph 13.6 of the General Conditions), so that it can be utilized continuously for the
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purposes for which it is intended. Substantial Completion of the Work, or specified part thereof, may be achieved
either upon completion of Pre-operational Testing or Start-up Testing, depending upon the requirements of the
Contract Documents. The terms "substantially complete" and "substantially completed” as applied to any Work
refer to Substantial Completion thereof.

Supplier - A manufacturer, fabricator, supplier, distributor, material man or vendor.

Testing, Pre-Operational - All testing, associated trimout activities and specified manufacturer or supplier
training required prior to placing the facilities in service, including but not limited to manufacturer or supplier
installation checks; leak, disinfection and pressure tests; removal or erection of temporary components; tie-ins;
flushing and chemical/mechanical cleaning operations; specified performance tests; and other necessary non-
operating adjustments, cold-alignment checks, corrections, housekeeping and spare parts stocking required of
Contractor to demonstrate to Department and Engineer that individual components of the Work have been
properly erected and do operate in accordance with the Contract Documents, and that they can be placed in service

and utilized continuously for their intended purposes.

Testing, Start-Up - Follows Pre-operational Testing. Start-up Testing commences by placing portions of the
Work in service under interim conditions, continues through initial utilization of the facilities under design media,
and culminates with predefined trial utilization tests during which Contractor is to operate the Work, or specified
parts thereof, under actual and simulated operating conditions and performing as defined in the Contract
Documents, for the purposes of: a) making such minor adjustments and changes as may be found necessary to
comply with the requirements of the Contract Documents, and b) complying with the Start-up Test requirements
outlined in the Contract Documents.

Total Float - Number of working days by which a part of the Work identified in the progress schedule may be
delayed without necessarily extending the corresponding Contract Time, or Contract Times.

Underground Facilities - All pipelines, conduits, ducts, cables, wires, manholes, vaults, tanks, tunnels or other
such facilities or attachments, and any encasements containing such facilities which have been installed under
ground to furnish any of the following services or materials: electricity, gases, steam, liquid petroleum products,
chemicals, telephone or other communications, cable television, sewage and drainage removal, traffic or other

control systems or water.

Work - Any and all obligations, duties, responsibilities, labor, materials, equipment, temporary facilities, and
incidentals, and the furnishing thereof necessary to complete the construction assigned to, or undertaken by
Contractor pursuant to the Contract Documents. Also, the entire completed construction or the various separately
identifiable parts thereof required to be furnished under the Contract Documents. Work is the result of performing
services, furnishing labor, and furnishing and incorporating materials and equipment into the construction, all as
required by the Contrict Documents.
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SECTION III

Bidding Information and Requirements

ARTICLE 1 - Address for Notices

[t is understood and agreed between the parties that Department's Representatives for the implementation of this
Agreement, or for approval and direction called for therein, shall be the individuals named in Article 2 of Section
IV, "Supplementary Bidding Information and Requirements."

Whenever it is provided in this Agreement that notice shall be given or other communications sent to
Department, such notices or communications shall be delivered or sent to the Project Manager at the address set
forth in Article 2 of Section IV, "Supplementary Bidding Information and Requirements.” However, the Bid
submittal should be addressed as stated in Article 3 below.

ARTICLE 2 - Interpretation of Bidding Documents

No interpretation of the meaning of the Bidding Documents will be made orally: all questions regarding the intent
or meaning of the Bidding Documents shall be submitted in writing to the Project Manager at the address set forth
in Article 2 of Section 1V, "Supplementary Bidding Information and Requirements". The reply to the same, when
deemed necessary, will be sent by addendum to all persons who have purchased Bidding Documents. To be given
consideration, all inquiries must be received in writing at the above address at least ten days prior to the date fixed
for the opening of Bids. Any and all interpretations and any supplemental instructions will be in the form of
written Addenda which, if issued, will be sent by certified or registered mail with return receipt requested or
‘telegraph, to all purchasers of Bidding Documents at the respective addresses furnished for such purposes. Failure
of any Bidder to receive any such Addenda shall not relieve said Bidder from any obligation under its Bid as
submitted. All Addenda so issued shall become part of the Bidding Documents.

All pre-bid inquiries answered by means other than Addenda shall not be binding.

ARTICLE 3 - Bid Instructions

Department invites sealed Bids on the forms attached hereto, addressed and submitted in the envelopes provided
to: Division of Management and Budget Services, Procurement Bureau, New York State Department of
Environmental Conservation, Room 686, 50 Wolf Road, Albany, New York 12233-5027, Attn: Rose Dolan.

The outside of the eavelopes must bear the name and address of the Bidder, the Project name and Project
designation number from the cover of the specification book, and be clearly marked as "Bid."

Department may consider non-responsive any Bid not prepared and submitted in accordance with the provisions
hereof and may waive any informalities or irregularities in or may reject any or all Bids. Bids that are illegible
or that contain any omission, erasures, alterations, additions, conditions, or items not called for in the Bidding
Documents or that contain other irregularities of any kind, may be rejected as non-responsive. The failure or
omission of anv Bidder to obtain or examine any form, instrument, document or Bidding Documents or any part
thereof, shall in no way relieve any Bidder from any obligation in respect to its Bid. Complete sets of Bidding
Documents shall be used in preparing Bids; neither Department nor Engincer assume any responsibility for
errors or misinterpretations resulting from the use of incomplete sets of Bidding Documents.
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Department is responsible for providing Addenda only to those persons or firms listed in its plan sales ledger as
having purchased Bidding Documents from Department. Persons or firms which obtain Bidding Documents
from sources other than Department bear the sole responsibility for obtaining any Addenda issued for the Project.

Dcpartment and Engineer make copies of Bidding Documents available only for the purpose of obtaining Bids
on the Work and do not authorize any other use of the Bidding Documents.

Each Bid must be submitted on the official form which is furnished by Department. All blank spaces in the Bid
must be filled in as noted, and no change shall be made in the phraseology of the Bid or in the items mentioned

therein.

The Bidder shall sign, in the space provided in the Bid form, with his or her usual signature. An officer of a
corporation or amember of a partnership signing for the Bidder, shall place his or her signature and title after the
word "By" under the name of the Contractor. The same procedure shall apply to the Bid of a joint venture by
two or more Bidders; however, if the signature is by an agent or attorney-in-fact for the joint venturers, then the
Bid shall be accompanied by evidence of his or her authority to act on behaif of all of the joint venturers.

The Bidder shall complete that portion of the Bid form requesting a statement of the Addenda which have been
reccived, by Addenda number and date. If no Addenda have been received, insert the word, "NONE." Failure
to complete this portion of the Bid form may result in a bid being dcclared non-responsive at Department's

option.

Each Bid shall specify in words and figures, the correct gross sum, in the manner hereafter described for which
the Work shall be performed according to the Bidding Documents together with a unit price expressed in words
and figures for each separate items for which such a price is required. The lowest Bid shall be determined by
Department on the basis of the total sum for which the entire Work will be performed, arrived at by a correct
computation of all items specified in the Bidding Documents at the prices stated in the Bid. Department reserves
the right to reject any Bid in which the Bid prices appear to constitute an unbalanced Bid for the work.

In the event there is a discrepancy in any Bid between the unit prices and the extended totals, the unit prices shall
govern. Inthe event there is a discrepancy in any Bid between the prices written in figures and the unit or lump
sum prices written in words, the prices written in words shall govern. Department may reject as non-responsive
bids which do not contain a price for every numbered item contained in the Bid form, or may insert a zero for
every numbered item that doesn't contain a price.

Unless Department gives instructions to the contrary, the Bidder shall use no more than three decimal places in
the cents column under unit Bid price items. If Bidder uses more than three decimal places without such
instructions, Department may round off the Bid item to three decimal places.

H
The Bidder is responsible for examining supplemental information which is available for inspection at the address
for notices in Article | of this Section.

Department will not accept any Bid which has been transmitted via Facsimile, Telephone, Telegraph or which
has been received after the designated bid opening time except where there is evidence that the bid arrived on
time, but was mishandled by the Department. A late Bid will be retumed unopened with notification of the

reason for non-acceptance.

Bids will only be accepted from Bidders who have purchased Contract Documents from Department.
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ARTICLE 4 - Modification or Withdrawal of Bid

Permission will not be given to modify or explain by letter, telegram, telephone or otherwise, any Bid after it has
been deposited with Department except that a Bid may be withdrawn, modified, and resubmitted prior to the date
and time for opening the Bids. After such date and time, no Bid may be withdrawn by a Bidder except as
provided by law, and provided further that: |) the Bidder files a duly signed written notice of a Bid mistake with
Department within areasonable time after Bids are opened, and 2) within 3 business days thereafter demonstrates
to the reasonable satisfaction of Department that there has been a material and substantial mistake in the
preparation of the Bid. Bidders agree that such a reasonable time for notification of a Bid mistake to Department

shall not exceed two business days after the day of the Bid opening.

Prior to submittal of Bid, a Bidder may alter or correct a unit price, or a lump sum item, which has been entered
on the Bid form by crossing out the entry, entering the new figure above or below the crossed-out entry, and
initialing on the line of change. The crossing out of entries shall be with ink, or typed. All new entries and initials

shall be legibly handwritten with ink, or typed. Any ambiguity arising from entries altered or corrected on the Bid
Form may be cause for Department's rejection of the Bid as non-responsive.

if the Bid is made by an individual, the business address shall be given. If made by a corporation, the names and
business addresses of the president, secretary and treasurer shall be given. [f made by a partnership, the names

and business addresses of the partners shall be given.

Department reserves the right to disqualify Bids, before or after opening, upon evidence of collusion with intent
to defraud or other illegal practices upon the part of the Bidder.

All Bids submitted by an individual, firm or partnership, a corporation or association which submits more than
one Bid for the same Work under the same or different names shall be rejected.

ARTICLE 5 - Required Bid Submittals
The following are to be submitted within the time periods indicated. At the option of Department. failure to
make or amend a submittal will constitute proof that the Bidder has abandoned all rights and interests in the

contract, that the Bid Security is forfeited to Department as liquidated damages; and that the Work may be
awarded to another Bidder in a manner consistent with Law.

a)  The following items must accompany Contractor's Bid to Department:
*  Form of Bid filled out
+  Bid Bond br Certified Check
*+  Non-Collusion Certificate

»  MacBride Fair Employment Principles (signed)

b)  The following items shall be submitted within 5 days of notification that the Bidder is the apparent low
Bidder:

»  Off-site permitted facility to receive material along with a copy of the facilities permit

«  Plan of Operations (Work Plan) and Progress Schedule, Health and Safety Plan, Sampling Plan, and
QA/QC Pilan
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*  Statcment of Surety's intent, complete and signed by and duly authorized surety company licensed
to do business in the State of New York

* A copy of the proposed site pollution liability insurance policy. If Bidder is unable to obtain
Pollution Liability insurance, Department requires letters from three (3) sureties stating that “wws”
Pollution Liability insurance is unavailable

*  Addescription of projects completed by Bidder documenting his experience in this type of work

*  Proof of Availability of insurance or Certificate of insurance with endorsements

*  NYS Uniform Contracting Questionnaire or affidavit of no change (if appropriate)

*  Preliminary schedule and acceptable M/WBE utilization plan

*  Any other information that demonstrates the Bidder's ability to perform the work described herein

*  Low bidders may be asked to submit additional information to demonstrate competency

c)  The following items shall be submitted by the apparent low Bidder within 14 days from the date of the
Notice of Intent to Award letter from Department:

e Executed Agreement and Rider to Appendix B (six copies with original signatures)
*  Performance Bond with Power of Attorney & Surety Financial Statement (original and five copies)
*  Labor & Materials Bond with Power of Attomey & Surety Financial Statement (original & five

copies)
*  Bid Breakdown of Items (original)
*  Certificates of Insurance (original and five copies) _

ARTICLE 6 - Bid Security and Bonds

Bid Security shall be made payable to Department in an amount not less than five percent (5%) of the Bidder's
gross sum Bid. The Bid Security shall be in the form of either a certified or bank check upon an incorporated
bank or trust company, or a Bid Bond issued by a surety satisfactory to Department.

Department will accept only Bonds from a surety company licensed to write Bonds of such character and
amount under the laws of New York State and which are listed on the U.S. Treasury Department Circular 570.

Attorneys-in-fact who sign Bonds shall file with such Bonds a certified copy of their Power of Attorney to sign
Bonds and to conduct business in the State of New York.

The Bid Security of a Bidder awarded a Contract for the Work will be retained until such Bidder has executed
the Agreement and furnished the required bonds and insurance, whereupon the Bid Security will be returned.
If the Bidder fails to execute and deliver the Agreement, other required documents and furnish the required
bonds and insurance within fourteen (14) days after the Notice of Intent to Award, Department may annul the
Notice of Intent to Award, and the Bid Security of that Bidder will be forfeited to Department. The Bid
Security of any Bidder whom Department believes to have a reasonable chance of receiving the award may be
retained by Department until the earlier of the 45th day after the Bid opening or seven (7) days after the
Effective Date of the Agreement, whereupon Bid Security furnished by such Bidders will be returned. Bid
Security of other Bidders will be returned after the Bid opening.
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ARTICLE 7 - Approval of "or Equal" or Substitution Equipment, Systems or Items

There shall be no approval given by Engineer during the bidding period or prior to Award of Contract for any
"or equal" or substitution equipment, systems or items.

ARTICLE 8 - Otler Contracts and Occupancy

Department may award other contracts in connection with this Work. Contractor shall not have exclusive
occupancy of the real property within or adjacent to the limits of the Work.

In case of interference between the operations of utility owners and different contractors, Department will be
the sole judge of the rights of each contractor and the sequence of work necessary to expedite the completion of
the entire Project. In all such cases, Department's decision shall be accepted as final.

ARTICLE 9 - Taxes

Department is exempt from the payment of sales and compensating use taxes of the State of New York and of
cities and counties on all materials, equipment and supplies sold to Department pursuant to this Contract. Also
exempt from such taxes are purchases by Contractor and its Subcontractors of materials, equipment and supplies
to be sold to Department pursuant to this Contract, including tangible personal property to be incorporated in
any structure, building or other real property forming part of the Project. These taxes are therefore not to be
included in the Bid. The cost of all other taxes under the Contract shall be included in the Bid prices for the

several items of the Contract.

ARTICLE 10 - Experience and Financial Statements

In accordance with New York State Executive Order No. 170, a Contract shall only be awarded to a responsible
Bidder capable of performing and completing the Work in a satisfactory manner. The New York State Uniform
Contracting Questionnaire, which is included in Section V, "Bid Forms and Attachments " must be completed
and submitted to Department by the apparent low Bidder within five (5) days after the apparent low Bidder has
been so notified. The completed questionnaire or the affidavit of no change (if appropriate) must be addressed

to:

NYS Department of Environmental Conservation
Division of Management and Budget Services
Procurement Bureau, Room 686

50 Wolf Road
Albany, NY 12;33-5027, Attn: Rose Dolan

The envelope should be clearly marked "NYS Uniform Contracting Questionnaire.” Failure of the apparent low
Bidder to timely submit the complete, properly executed questionnaire within five (5) days may resuit in

disqualification.

Before Department will consent to any subcontracts over $10,000, the proposed subcontractor must submit the
complete, properly executed "NYS Uniform Contracting Questionnaire” through Contractor. Any delay in the
progress of work caused by the failure of a subcontractor to comply with these requirements will be attributable
to Contractor and any additional costs will be Contractor's responsibility.

The low Bidder shall demonstrate its responsibility to perform and complete Work by submitting a statement of
its experience and the experience of any Subcontractor which the low Bidder intends to use to perform the Work.
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Dcpartment may require the low Bidder to further demonstrate its responsibility to perform and complete Work
by submitting an additional experience and financial statement or information seven (7) days after bid opening
or within seven (7) days of Department request, which shall include at a minimum, information pertaining to the
Bidder's financial resources. The submitted financial information shall be certified by a Certified Public
Accountant, and shall be submitted in the form required by Department. This can also apply to Contractor's
subcontractors.

ARTICLE 11 - Preliminary Progress Schedule

The Preliminary Progress Schedule shall consist of three copies of a narrative description and a time-scaled critical
path method diagram or bar chart diagram as specified in the Contract Documents. The narrative in the
Preliminary Progress Schedule shall describe the order in which Bidder proposes to perform the Work pursuant
to the specified Contract Time(s) and Work sequence conditions indicated in or required by the Bidding
Documents. It shall also indicate proposed starting and completion dates for Work expressed in terms of days
elapsed from the Notice to Proceed associated with each division of the Specifications within each major structure
or geographical area of Work. Activities shall further identify significant submittals, approvais and associated
deliveries, significant testing, major Department responsibilities, and responsibilities of affected utilities and third
parties. The narrative shall include monthly percentages of completion for the Work in relation to the rate of
progress anticipated in the Preliminary Progress Schedule.

ARTICLE 12 - Bid Breakdown

The Bid breakdown shall be submitted by the apparent low Bidder within fourteen ( 14) days after the date of the
Notice of Intent to Award letter. Discrepancies, ambiguities or conflicts in the Bid breakdown shall be resolved
in accordance with the terms and conditions set forth in Article 15 of the General Conditions.

A Bidder submitting a Bid breakdown and awarded a Contract for the Work agrees and understands that those
prices for separable parts.of the Work disclosed on the Bid breakdown, where they are applicable and determined
to be reasonable by Department may be used for the purposes of: a) measurcment and payment, b) increase(s)
or decrease(s) in the Contract Price due to adjustments in quantities to the separable parts of the Work, and
c¢) Change Orders or Proposed Change Orders which add or deduct like Work.

ARTICLE 13 - Subsurface and Technical Information

[fboring logs and other subsurface information were made available for the inspection of Bidders, please note that
such data were obtained with reasonable care and were recorded in good faith by Department, Engincer or the
Design Engineer.

The soil and rock desctiptions shown are as determined by a visual inspection of the samples from the various
explorations unless otherwise noted. The observed water levels and/or water conditions indicated thereon are as
recorded at the time of the exploration. These levels and/or conditions may vary considerably, according to the
prevailing climate, rainfall and other factors, including the passage of time.

Similarly, data concerning leachate were obtained with reasonable care and recorded in good faith. The location
and concentrations of leachate may vary considerably according to the prevailing climate, rainfall and other
factors, including the passage of time. Bidders may rely upon accuracy of the subsurface technical data as to
where (location) and when (exact time) data was obtained; but not upon non-technical data, interpretations or
opinions contained therein or for the completeness thereof.

When reports showing data obtained by investigations and tests at the site by Department, Engineer or the

Design Engineer are included with the Bidding Documents, or made available to Bidders as set forth in the
Bidding Documents, it is expressly understood and agreed that technical data. but not any non-technical data,
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interpretations or opinions contained in such reports, are incorporated by reference into the Contract Documents.
Bidders may rely upon the accuracy of all such technical data contained in such reports as to where (location) and
when (exact time) such technical data was obtained, unless the Bidding Documents limit any other bases upon
which such technical data may be relied upon. It is further expressly understood and agreed that the use of any
technical data contained in such reports is subject to all of the conditions and limitations set forth in the Bidding
Documents.

Subsurface and technical information is made available to Bidders in good faith so that they may be aware of the
information utilized for design and estimating purposes. Department makes no representations or warranties,
express or implied, as to the compieteness of this information or data, nor is such disclosure intended as a
substitute for personal investigations, interpretations, and judgment of the Bidder.

ARTICLE 14 - Underground Facilities

The locations of Underground Facilities were ascertained with reasonable care and recorded in good faith from
various sources, including the records of municipal and other public service corporations, and therefore such
locations may only be approximate. Department does not assume responsibility for the accuracy or completeness

of such locations.
ARTICLE 15 - Examination of Bidding Documents and Site

Itis the responsibility of each Bidder, before submitting a Bid to: a) examine the Bidding Documents thoroughly,
b) visit and visually inspect the site during the Pre-Bid Conference required pursuant to Article 3 of Section [V,
"Supplementary Bidding Information and Requirements," c) become familiar with local conditions that may affect
cost, schedule, performance or furnishing of the Work, d) become familiar with applicable Laws that may in any
manner affect cost, schedule, performance or furnishing of the Work, e) study and carcfully correlate Bidder's
observations with the Bidding Documents, and f) notify the Project Manager identified in Article 1 of this section
promptly after discovering any conflicts, ambiguities, errors or inconsistencies in the Bidding Documents.

[t is the responsibility of each Bidder to obtain any additional documents, information or data which pertain to
the physical conditions (surface, subsurface and Underground Facilities) at or contiguous to the site which may
affect cost, schedule, progress, performance or furnishing of the Work and which Bidder deems necessary to
determine its Bid for performing and furnishing the Work in accordance with the Bidding Documents.

The submission of a Bid constitutes an incontrovertible representation by Bidder that Bidder has taken steps
reasonably necessary to ascertain the nature and location of the Work, and that Bidder has investigated and
accounted for in the preparation of the Bid: a) Governmental requirements and all reasonably foreseeable general
and local conditions that may affect cost, schedule, performance or furnishing of the Work. Examples of such
conditions include: 1Yconditions bearing upon the transportation, disposal, handling and storage of materials,
2) the availability and suitability of labor, water, electric power, telephone, sanitary services, and roads, 3)
weather, river stages, tides or similar conditions at or contiguous to the site, 4) physical conditions of the site, and
5) the character of equipment and facilities needed preliminary to and during Work performance, b) character,
quality and quantity of surface, subsurface and Underground Facilities at or contiguious to the site insofar as this
information is reasonably ascertainable from the Drawings and Specifications included as part of the Bidding
Documents, from the reports referenced in the Supplementary Bid Information and from the documents,
information and data regarding physical conditions at or contiguous to the site obtained by Bidder, and ¢) Bidding
Documents to be sufficient in scope and detail to indicate and convey understanding of all terms and conditions
affecting cost, schedule, performance and furnishing of the Work.

Failure to take the actions described in this Article will not relieve that Bidder from responsibility for estimating
properly the difficulty, cost of, and schedule for successfully performing the Work. or from performing the Work
successfully without an increase in Contract Price or an extension in Contract Time.
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Department, Engincer, or Design Engineer do not assume any responsibility for any conclusions or
interpretations made by any Bidder based on the information made available by the Bidding Documents. Nor does
Department, Engineer or Design Engineer assume any responsibility for any understanding reached or
representation made concerning conditions which can affect the cost, schedule, progress, furnishing and
performance of the Work prior to execution of the Contract, unless that urderstanding or representation is
expressly stated in the Bidding Documents.

In an itemized contract, the estimate of quantities of work to be done and materials to be furnished is approximate
and is given only as a basis of calculation upon which the award of the contract is to be made. Department does
not assume any responsibility that the quantities estimated will be the actual quantities required; Contractor may
not claim misunderstanding or deception because of such estimates of quantities or of the character of the work,
location, or other condition pertaining thereto. Department may increase or diminish any or all of the quantities
of work mentioned above or omit any of them, as deemed necessary.

ARTICLE 16 - Subcontractors, Suppliers or Others

Unless otherwise agreed in writing by Department, Contractor shall subcontract no more than the percentage
(%) of the total cost of the work under its contract as may be provided by the Contract Documents in Article 7 of
Section 1V, "Supplementary Bidding Information and Requirements". Procedures for approval of Subcontractors,
Suppliers or other persons or organizations, after execution of the Agreement, are set forth in the General

Conditions and the Supplementary Conditions.

ARTICLE 17 - Award of Contract

The Contract(s) will be awarded to the lowest, responsive and responsible Bidder(s) that has prepared acceptable
required submittals, in the opinion of Department, as stipulated in Article 5 of this Section.

To the extent permitted by applicable Law, Department reserves the right to reject any and all Bids, to waive any
and all informalities or irregularities, to disregard all nonconforming, nonresponsive, or conditional Bids, or to
re-advertise for Bids.

In order to be considered responsive, a Bid shall be compieted, signed and be responsive in all respects to the
Bidding Documents unless informalities are waived by Department.

In order to be considered responsive, a Bidder must establish to the complete satisfaction of Department and
Engineer, as a minimum, that it has adequate and satisfactory experience and financial resources to meet the
obligations under the Contract and award of the Contract would be in the best interest of the State. A Bidder's
prior experience shall be considered satisfactory when among other factors, its performance of prior work was
timely, of good quality, in compliance with any contract requirements including contracted costs and schedule,
and in compliance with applicable Law. The Bidder must have a minimum of three (3) years satisfactory
experience in construction of the work to be performed.

Department may conduct such investigations as it deems necessary to assist in the evaluation of any Bid and to
establish the responsibility in terms of satisfactory experience and financial ability of the Bidder, and of any
proposed subcontractors. Department may reject the Bid of any Bidder which it deems not to be responsible and
may reject performance of Work by any Subcontractor which it deems is not respounsible.

It is the intention of Department that the work will be awarded within 45 calendar days after the opening of bids
to the lowest responsive, responsible Bidder whose bid conforms to the requirements of the Contract Documents.
Bids may not be withdrawn, altered or revoked during this 45 day period. Even after the expiration of such 45
day period, Department may accept a Bid and award the work to any Bidder whose bid has not been
unequivocally withdrawn or revoked prior to the mailing of written Notice of the Award to the successful Bidder.

9/97 11-8

—



For purposes of the preceding sentence, withdrawal or revocation of a Bid shall not occur until Department
receives an irrevocable (?) written statement to that effect.

ARTICLE 18 - Time is of the Essence

Time is of the essence for the performance of Work required by the Contract Documents.

ARTICLE 19 - Applicability of Federal, State and Local Law
Any Bid and any contract awarded pursuant to a Bid shall be subject to and governed by applicable Law.

[t is the responsibility of each Bidder to be informed of and comply with Federal, State and local Laws, affecting
the cost, schedule, progress, performance or furnishing of the Work. This requirement includes, but is not limited
to, applicable regulations concerning minimum wages, nondiscrimination in employment, affirmative action,
protection of public and employee safety and health, environmental protection, fire protection and permits, and

fees and licensing.

ARTICLE 20 - M/WBE and EEO Requirements

The selected Bidder shall be required to make good-faith efforts to subcontract at least the percentage stipulated
in Section [V, "Supplementary Bidding Information and Requirements”, of the contract price to NYS Certified
Minority Business Enterprise(s) (MBE) and Women Business Enterprise(s) (WBE), respectively.

The M/WBE and EEO provisions of Appendix B are required provisions for this contract. The Bidder is required
to comply with State regulations INYCRR Part 543 entitled, "Requirements and Procedures Regarding Business
Participation Opportunities for Minorities and Women on State Contracts.”

In accordance with Executive Law Article 15-A, Department is required to make available the NYS Directory
of Certified Minority and Women Owned Business Enterprises. Empire State Development has put the Minority
and Women'’s Business Development Directory on the Internet. The Internet address is www.empire.state.ny.us,
Just follow the links to the M/WBE Directory.

The new system will be available seven (7) days a week, 7:00 a.m. to 10:00 p.m. and the information will be
updated daily. Support will be available from 9:00 a.m. to 5:00 p.m., Monday through Friday, except for NYS
holidays. If assistance is needed call (518) 474-1979. For additional information and assistance regarding NYS
Certified M/WBE's, please contact Vincente Alfonso at DEC's Bureau of Minority and Women's Business
Programs at (518) 457-0749.

Pursuant to New York State Executive Law Article 15-A and the attending rules and regulations, an approvable
M/WBE and EEO Workplan shall be required within two weeks of the award of a contract. The workplan is
requested to state the M/WBE and EEO goals, the areas of work to be considered for solicitation of M/WBE firms,
and a listing of M/WBE firms to be used to supply identified subcontracting work/supplies. A Contractor Detailed
EEO and M/WBE Workplan form is included and shall be incorporated into the contract.

Contractor shall be required to provide equal opportunities to minorities and women with regard to all jobs
necessary for the performance of work or contracts required by the project. In doing so, Contractor agrees to
make good-faith efforts to employ minorities and women for at least the percentage stipulated in Section [V,
"Supplementary Bidding Information and Requirements" of the work force hours required for the completion of
the project. Different occupational category work force participation goals may be used to meet these overall goals
for work force participation. Contractor shall not discriminate against employees or applicants for employment
because of race, creed, color, national origin, sex, age, disability, or marital status, and shall undertake or continue
existing programs of affirmative action to ensure that minority group persons and women are afforded equal
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opportunity without discrimination. Such programs shall include, but not be limited to, recruitment, employment,
job assignment, promotion, upgrading, demotion, transfer, layoff, termination, rates of pay or other forms of
compensation, and selection for training or retraining, including apprenticeship and on-the-job training.

As required by Department, Contractor shall request of each employment agency, labor unicn, or authorized
representative of workers with which it has a collective bargaining or other agreement or understanding and which
is involved in the performance of the contract with the Agency to furnish a written statement that such
employment agency, labor union, or representative shall not discriminate because of race, creed, color, national
origin, sex, age, disability, or marital status, and that such union or representative will cooperate in the
implementation of Contractor's obligations hereunder.

Contractor shall include the provisions of Appendix B (VII) in every subcontract or purchase order in such a
manner that the subcontractor shall be required to comply with such provisions with respect to its work in

conjunction with the contract with Department.

ARTICLE 21 - Omnibus Procurement Act of 1992

a) ltis the policy of New York State to maximize opportunities for the participation of New York State
business enterprises including M/WBE as bidders, subcontractors and suppliers on its procurement

contracts.

b)  Information on the availability of New York State subcontractors and suppliers is available from:

NYS Department of Economic Development
Division for Small Business

One Commerce Plaza

Albany, New York 12245

Phone: (518) 474-7756 FAX: (518)486-7557

NOTE: Companics requesting lists of potential subcontractors and supplic'rs arc encouraged to
identify the SIC code, size and location of vendors.

c) A directory of certified M/WBE is available from:

NYS Department of Economic Development
Minority and Women's Business Development Division

One Commerce Plaza
Albany, New York 12245
Phone: (518) 434-6346 FAX: (518)473-0665

d)  Bidders located in foreign countries are hereby notified that New York State may seek to obtain and assign
or otherwise transfer offset credits created by this procurement contract to third parties located in New York
State. The successful contractor shall agree to cooperate with the State in efforts to get foreign countries
to recognize offset credits created by the procurement contract.

e)  The Omnibus Procurement Act of 1992 requires that by signing this bid proposal, contractors certify that
whenever the total bid amount is greater than $1 miilion:

1) The successful contractor shall document efforts to encourage the participation of New York State
Business Enterprises as suppliers and subcontractors on this project, and has retained the
documentation of these efforts to be provided upon request to the State.
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2)

Documented efforts by a successful contractor shall consist of and be limited to showing that such
contractor has:

i)

ii)

iii)

vi)

Solicited bids, in a timely and adequate manner, from New York State business enterprises
including certified M/WBE, or

Contacted the New York State Department of Economic Development to obtain listings of New
York State business enterprises, or

Placed notices for subcontractors and suppliers in newspapers, journals and other trade
publications distributed in New York State, or

Participated in bidder outreach conferences.

If the contractor determines that New York State business enterprises are not available to
participate in the contract as subcontractors or suppliers, the contractor shall provide a statement
indicating the method by which such determination was made.

If the contractor does not intend to use subcontractors in the contract, the contractor shall
provide a statement verifying such intent.

The contractor has complied with the Federal Equal Opportunity Act of 1972 (P.L. 92-261), as
amended.

The contractor agrees to make reasonable efforts to provide notification to New York State residents
of employment opportunities on this project through listing any such positions with the Community
Services Division of the New York State Department of Labor, or providing such notification in such
manner as is consistent with existing collective bargaining contracts or agreements. The contractor
agrees to document these efforts and to provide said documentation to the State upon request.

ARTICLE 22 - Reciprocity and Sanctions Provisions, Omnibus Procurement Act

a)

b)
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Bidders are hereby notified that if their principal place of business is located in a state that penalizes New
York State enterprises, and if the goods or services they offer will be substantially produced or performed

outside New York State, the Omnibus Procurement Act Amendments of 1994 Codified as State Finance

Law 174-b, require that they be denied placement on bidders mailing lists and contracts for which they

would otherwise be qualified. Bidders of construction services must be denied the award of a contract if
their principal place of business is located in a state that discriminates against New York State enterprises.

<

A current list of states which penalize New York State firms is available from the office letting this contract,
or from the Procurement Assistance Unit, NYS Department of Economic Development, Albany, New York

12245, (518) 474-7756.
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SECTION IV

Supplementary Bidding Information and Requirements

ARTICLE 1 - Location and Description of Project

The Site Number of this project is 8-28-040A. The Project is located in Monroe County. Access to the site is
from Beadle Road via Rt. 19.

This Project includes the construction of an on-site LTTD system and a landfill cap. Excavated contaminated

soils will be treated using LTTD. Dewatering water will be treated using an on-site treatment system or
disposed off-site. Treated soils will bebackfilled on-site.

ARTICLE 2 - Department Representatives

NAME ADDRESS

Michael J. O'Toole, Jr. , Designated Representative, 50 Wolf Road, Room 260 B
Albany, NY, 12233-7010

George Harris, P.E. , Section Chief, 50 Wolf Road, Room 260B
Albany, NY 12233-7010

Michael Cruden, P.E. , Project Manager, 50 Wolf Road, Room 260B
Albany, NY 12233-7010

Robert Long (Region 8) , Project Field Representative,6274 East Avon/Lima Road

Avon, NY 14414
ARTICLE 3 - Pre-Bid Conference

A pre-Bid conference will be held on at June 9, 1998, at 11:00 a.m. to view the Project area. The pre bid
conference is held to discuss the requirements of the Bidding Documents, the protocols for performing the
work and the conditions existing at the work site, and to provide for visual inspection of the Site by Bidders.
Bidders will be required to sign an attendance sheet to document their presence at the mandatory pre-bid
conference. Department will accept Bids only from those bidders who attend this conference

ARTICLE 4 - Additional Bid Submittals

The following items shall be submitted within 5 days of notification that the bidder is the apparent low bidder:
1.) Thermal treatment subcontractor (if applicable);

2.) NYS uniform contracting questionnaire of general contractor and thermal treatment subcontractor (if

applicable);
3.) LTTD work plan in accordance with Section 13560, 1.04A.

ARTICLE 5 - Other Available Documents
The following items are available for contractor's review in preparing the Bid:

1) Dunn Geoscience Engineering Company, P.C., December 1993, Report, Sweden-3 Chapman Site, Town of
Sweden, Monroe County, New York.

2) New York State Department of Environmental Conservation, March 1994, Sweden-3 Chapman Site
Record of Decision, Albany, New York.
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3) Dunn Geoscience Engineering Company, P.C., September 1992, TRM Final IRM Report Sweden-3
Chapman Site, Town of Sweden, Monroe County, New York.

4) Ecology and Environment Engineering, P.C., March 1997, Final Remedial Design Report, Sweden-3
Chapman Site No. 8-28-010A.

The documents are available for inspection at the following locations:

1.) NYSDEC, 50 Wolf Road, Room 242, Albany, NY 12233-7010;
Contact: Vivek Nattanmai. Telephone number: 518/457-0315

2.) NYSDEC, 6274 East Avon-Lima Road, Avon, NY 14414;
Contact: Mr. Robert Long. Telephone number: 716/226-2466

ARTICLE 6 - M/WBE-EEQO Utilization Plan
a) The M/WBE-EEO Utilization Plan shall be sent directly to:

NYS Department of Environmental Conservation
Division of Management and Budget Services
Procurement Bureau, Room 686

Minority and Women's Business Programs Unit
50 Wolf Road

Albany, New York 12233-5027

ATTENTION: Vicente Alfonso

b) The selected bidder shall be required to make good faith efforts to subcontract at least 15 percent and
5 percent of the contract price to NYS Certified M/WBEs, respectively.

c) Contractor shall be required to provide equal opportunities to minorities and women with regard to all
jobs necessary for the performance of work or contracts required by the project. In doing so, Contractor
agrees to make good-faith efforts to employ minorities for at least 10 percent of, and women for at least
10 percent of, the work force hours required for the completion of the project.

ARTICLE 7 - Subcontracting

The maximum subcontracting allowed for this contract is 40 percent unless a higher percentage is approved by
Department in writing.

ARTICLE 8 - Type of Schedule

Contractor shall provide CPM type of schedule as described in Section X, Spec 00001 - Progress Schedule.

ARTICLE 9 - Wage Rates

The Department requires, for the work under this contract, that the contractor and its subcontractor pay at least
the prevailing wage rate and pay or provide the prevailing supplements, including premium rates for overtime
pay, as issued by the State Labor Department. The current wage rates are included within the contract
documents, Section XIII.

The contractor is responsible for any additional costs related to new determinations of the wage rates. The

annual determination of the prevailing rates of wages and supplements are usually published on May 31* of each
year and are in effect July 1% through June 20®. New determinations will supersede the original schedule or any
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prior issued annual determination. Any rate change from a previously issued determination becomes effective
July 1%, regardless of whether the new determination has been received by the contractor.
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SECTION V

ARTICLE I(a) - Contract Bid Form and Acknowledgment for Construction of
Remediation of the Sweden-3, Chapman Site

Project Number , NYS Site Number 8-28-040A

To The New York State Department of Environmental Conservation

The Bidder hereby declares that either personally or through authorized representative(s), Bidder has carefully
examined all Bidding Documents and has personally or through authorized representative(s) inspected the actual
location of the work, together with the local sources of supply; and understands all terms and conditions of
Bidding Documents. Bidder further understands that in signing this Bid, the right to plead any misunderstanding
regarding the same is waived.

Pursuant to and in compliance with the Bidding Documents, the Bidder hereby offers to furnish all labor,
materials, supplies, equipment and other facilities and things necessary or proper for, or incidental to the
construction and completion of this Contract, as required by and in strict compliance with the applicable
provisions of all Contract Documents, for the following unit and/or lump sum prices.

The undersigned shall meet the required submittal time periods listed in Article 5 - Required Bid Submittals of
the Bidding Information and Requirements Section.

The undersigned hereby designates the following office as the office to which such Notice of Intent to Award
and Notice of Award may be mailed, telegraphed or delivered:

Fax Number ( ) -
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BID

New York State Department of Environmental Conservation

Project Name: Sweden 3 Chapman Site, NYS Site Number §8-28-040A

Payment Description Unit Estimated Unit or Lump Sum Price Total Amount
Item Quantity ] ($)
Number Words Figures
1 Mobilization and LUMP SUM | 1
demobilization & prep.
2 Site services DAYS 180
3 Health and Safety Services DAYS 120
4 Excavation and backfill- CY 12,361
contaminated soil
5 Excavation and backfill - clean | CY 5,265
soils
6 Stripping existing clean topsoil | CY 1,843 {
7 Soil treatment w/on-site LTTD | TONS 24,722
8 Landfill cover system SY 12,495
9 Dewatering GAL. 2,500,000 |
10 Dewatering treatment system Lump sum 1 |

(.



BID

New York State Department of Environmental Conservation

Project Name Sweden 3 Chapman Site, NYS Site Number 8-28-040A

Payment Description Unit Estimated Unit or Lump Sum Price Total Amount
Item Quantity ] )]
Number Words Figures
11 Confirmatory sampling soil- EA 25
VOCs
12 Decommission of monitoring LF 90
wells
13 Monitoring well installation LF 300

Grand Total Bid: $

(Price in figures)
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New York State Department of Environmental Conservation

Project Number , NYS Site Number

Itent No.

Ite Description - | Unit | Estimated  Unit or Lump Sui P
AR Quantity o P RO RO

Worts__

Pollution Liability Insuranle | LS 1

This item is not to be calculated in the base Bid for the project. Contractor is referred to Article 4 of the General
Conditions in the Contract Documents. The limits for Pollution Liability Insurance will be the same as defined in
Article 4 of the General Conditions. After opening of bids, Department will determine if it is in Department’s best

interest to have Contractor obtain Pollution Liability Insurance and if so, Contractor will be paid separately at the
actnal documented cost 1o obtain this insurance. |If Contractor is unable to provide Pollution Liability Insurance which|
meets the minimum required limits called for in Article 4 of the General Conditions, Department will determine if this

is in Department's best interest to have Contractor obtain Pollution Liability Insurance with lesser limits. The Bidder

is required to Gl in the above price if he can obtain the Pollution Liability Insurance. This Bid amount will be the uppe
limit for payment of this item.

If Pollution Liability Insurance cannot be obtained, check the box below.

[ ] Pollution Liability Insurance NOT available, three (3) letters of non-availability enclosed.

Contract Authorized Representative Contract Name Date
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The undersigned acknowledges the receipt of the following Addenda and agrees to be bound by all Addenda
whether or not listed herein.

Addendum Number Date of Addendum

Accompanying this proposal is bid security in the amount of $ ; said security is in the form of
certified check or checks, and $ Bid Bond which shall become the property

of the Department if this proposal shall be accepted by Department, and the undersigned shall fail to execute
and return the contract in a timely manner or fail to comply with the requirements of the Bidding Documents.

Corporate Scal Legal Name of Person, Partnership or Corporation
(If no seal, write "No Seal" and sign)
By

Print Name

Signature

Date

Please Complete Information Requested Below:

The P.O. address of the bidder is:

Federal ldentification Number is;

If a Corporation

Name Address

< President

. Secretary

, Treasurer

If a Partnership

Name Address

, President

, Secretary

. Treasurer
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Acknowledgement by Contractor, if an Individual)

STATE OF )
) SS:
COUNTY OF )
On this day cf , 19 , before me personally came

to me known and known to me to be the person described in and who executed the foregoing instrument and (s)he
personally acknowledged to me that (s)he executed the same.

(Seal)
Notary Public
Acknowledgement by Contractor, if a Partnership
STATE OF )
) SS:
COUNTY OF )
On this day of , 19 , before me personally came to

me known and known to me to be one of the members of the firm of
described in and executed the foregoing instrument, and (s)he acknowledged to me that (s)he executed the same
as and for the act and deed of said firm, and with authority to bind said firm.

(Seal)
Notary Public
~ Acknowledgement by Contractor, if a Corporation
STATE OF )
) SS:
COUNTY OF )
On this day of , 19 , before me personally came
to me known, who, being by me duly sworn, did depose and say that (s)he resides at ;
and that (s)he is the of the

corporation described in and which executed the foregoing instrument; and that (s)he signed their name thereto
by order of the Directors of said corporation and with authority to bind said corporation.

Notary Public
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ARTICLE 1(b) - Non-Collusive Bidding Certification (Required by Sec. 139-d of the State Finance Law)

Section 139-d "Statement of non-collusion in bids to the State."

D)

Corporate Scal Name of Firm

Every Bid hereafter made to Department or any public department , agency or official thereof, where
competitive bidding ts required by statute, rule or regulation, for work or services performed or to be
performed or goods sold or to be sold, shall contain the following statement subscribed by the Bidder and
affirmed by such Bidder as true under the penalties of perjury: Non-collusive bidding certification.

a) By submission of this Bid, each Bidder and each person signing on behalf of any bidder certifies, and
in the case of a joint Bid, each party thereto certifies as to its own organization, under penalty of
perjury, that to the best of his knowledge and belief:

i)  The prices in his Bid have been arrived at independently without collusion, consultation,
communication, or agreement, for the purpose of restricting competition, as to any matter
relating to such prices with any other Bidder or with any competitor;

ii)  Unless otherwise required by law, the prices which have been quoted in this Bid have not been
' knowingly disclosed by the Bidder and will not knowingly be disclosed by the Bidder prior to
opening, directly or indirectly, to any other Bidder or to any competitor; and

iii)  Noattempt has been made or will be made by the Bidder to induce any other person, partnership
or corporation to submit or not to submit a Bid for the purpose of restricting competition.

b) A Bid shall not be considered for award nor shall any award be made where (a) 1, 2 and 3 above have
not been complied with; provided however, that if in any case the Bidder cannot make the foregoing
certification, the Bidder shall so state and shall furnish with the Bid a signed statement which sets forth
in detail the reasons therefore. Where (a) 1, 2 and 3 above have not been complied with, the Bid shall
not be considered for award nor shall any award be made unless the head of the purchasing unit of the
State, public department or agency to which the Bid is made, or his/her designee determines that such
disclosure was not made for the purpose of restricting competition.

The fact the a Bidder a) has published price lists. rates or tariffs covering items being procured, b) has
informed prospective customers of proposed or pending publication of new or revised price lists for
such items, or ¢) has sold the same items to other customers at the same prices being bid, does not
constitute, without more, a disclosure within the meaning of subparagraph one (a).

Any Bid hereafter made to the State or any public department, agency or official thereof by a corporate bidder
for work or services performed or to be performed or goods sold or to be sold, where competitive bidding is
required by statute, rule or regulation, and where such Bid contains the certification referred to in subdivision
one of this section, shall be deemed to have been authorized by the board of directors of the Bidder and such
authorization shall be deemed to include the signing and submission of the Bid and the inclusion therein of
the certificate as to non-collusion as the act and deed of the corporation.:

(If no seal, write "No Seal” and sign)

5/97

By

Name of Signatory

Title

Signature
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ARTICLE 1(c) - Macbride Fair Employment Principles

The Bidder, by signing this bid document, stipulates that they he/she will adhere to the MacBride Fair
Employment Principles as described under Section | 74-b of the State Finance Law.

In so stipulating, the Bidder states that they either:
1) Have no business operations in Northern Ireland, and
2)  Will take lawful steps in good faith to conduct any business operations they have in Northern Ireland in

accordance with the MacBride Fair Employment Principles relating to non-discrimination in employment
and freedom of workplace opportunity, and shall permit independent monitoring of its compliance with such

principles.

Contract Number

The Contractor, by affixing his/her signature below, hereby stipulates that they will adhere to the MacBride Fair
Employment Principles, as prescribed under Section 174-b of the State Finance Law and that this stipulation shall
be made part of the above referenced contract.

In so stipulating, the Contractor states that they either: 1) have no business operations in Northern Ireleand or,
2) if so engaged, will conduct said operations in accordance with the MacBride Fair Employment Principles.

Signature

Date
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ARTICLE 1(d) - Page to Attach

Bid Security

If Bid Security is a Bid Bond, use Bid Bond form and provide certified power of attorney.
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NYSDEC-DER Site Number

ARTICLE I(e) - Bid Bond

Know all men by these presents, that we, the undersigned, , as Principal,
and , as Surety, are hereby held and firmly bound unto New York State

Department of Environmental Conservation in the penal sum of for the payment of which,
will and truly to be made, we hereby jointly and severally bind ourselves, our heirs, executors, administrators,

successors and assigns. Signed this day of , 19

The condition of the above obligation is such that whereas the Principal has submitted to New York State
Department of Environmental Conservation certain Bid, attached hereto and hereby made a part hereof to enter

into a contract in writing, for the

Now, Therefore
a) If said Bid shall be rejected, or in the alternate,

b)  If said Bid shall be accepted and the principal shall execute and deliver a contract in the Form of Contract
attached hereto (properly completed in accordance with said Bid) and shall furnish a bond for the faithful
performance of said contract, and for the payment of all persons performing labor or furnishing materials
in connection therewith, and shall in all other respects perform the agreement created by the acceptance of

said Bid.

Then this obligation shall be void, otherwise the same shall remain in force and effect; it being expressly
understood and agreed that the liability of the Surety for any and all claims hereunder shall, in no event, exceed
the penal amount of this obligation as herein stated.

The Surety, for value received, hereby stipulates and agrees that the obligation of said Surety and its bond shall
be in no way impaired or affected by any extension of the time within which the Owner may accept such Bids;
and said Surety does hereby waive notice of any such extension.

IN WITNESS WHEREOF, the Principal and the Surety have hereunto set their hands and seals, and such of them
as are corporations have caused their corporate seals to be hereto affixed and these presents to be signed by their
proper officers, the day and year first set forth above.

<

(Seal)
Principal

Surety
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Acknowledgement by Surety Company

STATE OF )
) SS:
COUNTY OF )
On this day of , 19 before me personaily came
to me known, who being by me duly swom, did depose and say that he/shz resides in , that he/she
is the of the , the corporation described in and which

executed the within instrument; that he/she knows the seal of said corporation; that the seal affixed to said instrument is such
corporate seal; that it was so affixed by the order of the Board of Directors of said corporation and the he/she signed his name
thereto by like order; and that the liabilities of said company do not exceed its assets as ascertained in the manner provided

by the laws of the State of New York.

(Seal)
Notary Public
Acknowledgement by Contractor, if a Corporation
STATE OF )
) SS:

COUNTY OF )
On this day of , 19 before me personally came to me known,
who being by me duly swomn, did depose and say that he/she resides in , that he/she is the

of the ) , the corporation described in and which

executed the within instrument; that he/she knows the seal of said corporation; that the seal affixed to said instrument is such
corporate seal; that it was so affixed by the order of the Board of Directors of said corporation and the he/she signed his name

thereto by like order.

(Seal)
Notary Public
Acknowledgement by Contractor, if a Partnership
STATE OF )
) SS:
COUNTY OF )
On this day of , 19___ before me personally came to me known,

who, being by me duly swormn, did depose and say that he/she resides in , that (s)he is one of the
members of the firm of described in and which executed the

within instrument, and he/she acknowiedged to me that he/she executed the same as and for the act and deed of said firm, and

with authority to bind said firm.
<

(Seal)
Notary Public
Acknowledgement by Contractor, if an Individual
STATE OF )
) SS:
COUNTY OF )
On this day of , 19 before me personally came to me

known, who being by me duly sworn, did depose and say that he/she resides in
, that he/she is the person described in and who executed the within instrument,

and he/she personally acknowledged to me that he/she executed the same.

(Seal)

Notary Public
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ARTICLE 2(a) - Corporate Resolution and Certification

"This Article 2(a) is not applicable"
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ARTICLE 2(b) - Statement of Surety's Intent

To: New York State Department of Environmental Conservation

We have reviewed the Bid of (Contractor)
of (Address)
for (Project)

Project Number

NYS Site Number

Bids for which will be received on (insert Bid Opening Date) and wish to
advise that should this Bid of Contractor be accepted and the Contract awarded to Contractor, it is our present
intention to become surety on the Performance Bond and Labor and Material Payment Bond required by the

Contract.

Any arrangement for the Bonds required by the Contract is a matter between Contractor and ourselves and we
assume no liability to Department or third parties if for any reason we do not execute the requisite bonds.

We are duly licensed to do business in the State of New York.
Attest:

Corporate Seal
(If no seal, write "No Seal" and sign) Surety’s Authorized Signature(s)

Telephone Number for Bonding Company

Telephone Number for Bonding Broker
Attach Power of Attorney

4
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ARTICLE 2(c) - NYS Directory of Certified Minority and Women-Owned Business

The New York State Directory of Certified Minority and Women-Owned Business Enterprises has been developed
to assist public and private purchases of goods and services in locating and using bonafide minority and women-
owned business as defined in accordance with Article 15-A of the Executive Law and Article 4(a) of the

Economic Development Law.

M/WBE Directory on the Internet

Empire State Development has put the Minority and Women'’s Business Development Directory on the Internet.
The Internet address is www.empire.state.ny.us, just follow the links to the M/WBE Directory.

The new system will be available seven (7) days a week, 7:00 a.m. to 10:00 p.m. and the information will be
updated daily. Support will be available from 9:00 a.m. to 5:00 p.m., Monday through Friday, except for NYS
holidays. If assistance is needed call (518) 474-1979.
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ARTICLE 2(d)

M/WBE-EEO Utilization Plan

New York State Department of Environmental Conservation

(To be completed by each contractor/consultant and submitted to DEC for review)

Consultant/Contractor Name: b

Date:

Address:

City: State: Zip:

Name and Title of Authorized Representative:

Signaturc of Authorized Representative:

Name and Title of M/WBE Representative:

Signature of M/WBE Representative:

Contract Description:

Contract Number:

Projected M/WBE and EEO Summary

Pe;cem s An}or_m! Number of Wark “
R o  Employees | Hours
1. Total Dollar value of the Prime o 5. Total No. Employces and work 100%
Contract/product provided hours

2. MBE goal applied to the contract Yo 6. Total goal for minority employces %
3. WBE goal applicd to the contract Y% 7. Total goal for female cmployees %
4. M/WBE combincd totals % 8. EEO combincd totals %
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SECTION I - MBE INFORMATION In order to achicve MBE goals, minority firms arc expected to participate in the following manner:

Name S
Address .
City
ST/Zip Date:
Phone

Nuame
Address
City
ST/Zip
Phone

Name
Address
City
ST/Zip
Phone

Name S
Address
City

ST/Zip Date:
Phone

Name s
Address
City

ST/Zip Date:
Plione
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SECTIONII - WBE INFORMATION  In order to achieve WBE goals, minority firms arc expected to participate in the follow ..., manner:

ion of Work fo be Do
by MBE

Name |
Address )

City
ta Date:
Phone

Name |
Address
City
ST/Zip -
Phone

Name S
| Address
City
o Date:
Phone
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SECTION I - EEO INFORMATION  In order to achicve the EEQ goals minorities and females are expected to be employed in the
following job categories for the specified amount of work hours:

Job Categorles Toml W0rkHours of

P 'jf'-l}lrlle; o]

Officials/Managers

Professional

Technicians

Sales Workers

Office/Clerical

Craftsmen

Laborers

Service/Workers

TOTALS
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ARTICLE 2(e) - NYS Uniform Contracting Questionnaire Instructions

The NYS Uniform Contracting Questionnaire, which is included in Section V, "Bid Forms and Attachments,"
must be completed and submitted to Department by the apparent low bidder. The complete questionnaire must
be received by Department within three (3) business days after the apparent low bidder has been so notified. The
completed questionnaire or the affidavit of no change (if appropriate) must be addressed to:

NYS Department of Environmental Conservation
Division of Management and Budget Services
Procurement Bureau, Room 686

50 Wolf Road

Albany, NY 12233-5027

The envelope should be clearly marked "NYS Uniform Contracting Questionnaire.” Failure of the

apparent low bidder to timely submit the complete, properly executed questionnaire may result in disqualification
of the low bidder.

Before Department will consent to any subcontracts over $10,000, the proposed subcontractor must submit
a complete, properly executed questionnaire through Contractor.

Any delay in the progress of work caused by the failure of a subcontractor to comply with these
requirements will be attributable to Contractor and any additional costs will be Contractor's responsibility.
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- W( ( FED. ID NO. _! _
NEW YORKSTATE 5 =m=—mmmm e

UNIFORM CONTRACTING QUESTIONNAIRE

INSTRUCTIONS
Submit this form as required by the coniracting agency afler being announced the low bidder for any competitively bid contract of $10,000 or more, or when proposed
for subcontract work valued al $10,000 or more. if you have submilled one within 12 months of the bid date with any conltracling agency. as long as the information
remains unchanged and accurale, you may submit a complele certiied copy ol that form, together with an Affidavit of No Change, lo the agency with which you are
bidding. A conlracting agency may require additional information deemed necessary for ils review. Whenever more space Is needed to answer any question, or
you wish to give further explanation complete by attaching extra pages. All questions must be answered. «
NOTE: Please indicate whether you believe that any'bl the information supplied herein is conlidential and should be exempl from disclosure under the Freedom of Information Law:
___yes, ___ no.llyouchecked “yes" you must idenlify the Information you feel is contidential by placing an aslerisk In front of the appropriate question number(s) and you
are raquested to attach an additional sheel(s) upon which the basis for such claim(s) Is explained.

GENERAL INFORMATION
1. NAME OF FIRM

DBA NAME, IF ANY

MAILING ADDRESS FAx NO. )
ACTUAL LOCATION PHONE NO. _{ )
cITY COUNTY STATE ' ZIP
2. TYPE OF FIRM (Check (v) Only One)  ___ CORPORATION  __ PARTNERSHIP  __ PROPRIETORSHIP  ___ JOINT VENTURE
3. HOW MANY YEARS HAS THE FIRM BEEN IN BUSINESS? UNDER THE SAME NAME?
4. WHAT IS THE FIRM'S BONDING RANGE? SINGLE PROJECT AGGREGATE
5. ARE YOUCERTIFIEDASA DBE __ MBE WBE __ IF SO, WITH \WHOM? _

OWNERSHIP, MANAGEMENT, AFFILIATION
6. Identity each person who is, or has been within the past five years, an owner ol 5.0% or more of the lirm's shares, a director, an officer, a pariner or the proprietor.
Joint venltures: provide information for all firms involved. Fill in name, % owned, office held; indicate by Y or N whether director, olficer or pariner.

DATE
% DIRECTOR | OFFICER TITLE PARTNER

FIRST NAME Mt LAST NAME : Blg'; y OWNED {f or N) [ orN) (Y o N)




GCA 1 (4/93) FED. ID NO.

7. Does the lirm own, or has the firm within the past five years owned, 5.0% or more ol any other firm? Yes, list below No

%
FEDERAL 1D NO. OWNED COMPANY NAME ADDRESS

8. Identity any affiliate not listed in your answers lo questions 6 and 7. For purposés of this question your lirm and another are affiliates when, either direclly or indirec!
one controls or has the power to conlrol the other, or a third parly or parties controls or has the power to conlirol both.

FEDERAL ID NO. COMPANY NAME ADDRESS

9. |dentily any and all shareholders, direclors, officers, pariners, or proprietors in common between your lirm and any firm listed in response to questions 6, 7 or

FEDERAL 1D NO. FIRST NAME, MI & LAST NAME OTHER FIRM




cc( 43)

10. List the ten most recent contracts the firm has completed. 1 less than ten, include mos! recent subcontracts on projects up to that number:

AGENCY/OWNER, CONTACT PEASON

(

DESIGN ARCHITECT

2 TELEPHONE NO. CONTRACTNO. [PRIME OR SUB| (Do ORARCHITECT AWARD DATE AMOUNT DATE COMPLETE!
1
<
2 -
3
4
5
6
7
8
9
10
11. List all current uncompleted conslruclion contracts:
UNCOMPLETED ¢
TOTAL $ AMOUNT OF $ AMOUNT AMOUNT OF FIRM
AGENCY/OWNER, CONTACT PERSON DESIGN ARCHITECT FIAM'S CONTRACT SUBLET TO CONTRACT
& TELEPHONE NO. CONTRACT NO. [PRIME OR SUB|  A\p/OR DESIGN ENGINEER (OR SUBCONTRACT) OTHERS (OR SUBCONTRAC




CCA-1(4/93)

FED.IDNO. _ _ _ _
Average Backlog for Firm's Previous 3 Fiscal Years:
12. Net Totatl Billings for Firm's Previous 3 Fiscal Years: (Estimated total value of uncompleted work on outstanding contracts)
19 $ 19 $
19 $ 19 $
19 $ 19 $

13. Has the firm, or any firm fisted in response to questions 6, 7 or 8, defaulled or been terminated on, or had its surely called upon to complete, any contract awarc
within the past five years? If so, give dale(s), agency(ies)/owner(s), projecl(s), contracl numbers, and describe including the result:

14. For all contracts within the past five years: (a) list and describe all liens or claims over 325.000 filed agains! the firm and remaining undischarged or unsatisfied
more than 90 days; and (b) list and describe all liquidaled damages assessed.

FINANCIAL INFORMATION
15. Complete the altached financial statement or attach a copy of the firm's most recent annual financial statement.

OTHER INFORMATION
16. Within the past five years has the linmn, any alliliale, any predecessor company or enlily, or any person identified in question number 6 above been the subjec
any of the following: (respond lo each question and describe in detail the circumstances of each affirmalive answer: atltach addilional pages if necessary)

(a) ajudgment of conviction for any business-relaled conduct constiluting a crime under slale or federal taw? no___ yes___
(b) a criminal investigation or indictment for any busmess-related conduct constiluling a crime under state or federal law? no___ yes___
(c) a grant of immunily for any business-related conduct consliluling a crime under slate or tederal law? no__ yes_
(d) afederal or state suspension or debarment? no__ yes
(e} atejection of any bid tor lack of qualilications, responsibility or because of the submission ol an informal,

non-responsive or incomplete bid? ' no___ yes
() a rejectlion of any proposed subcontract lor lack of qualilicalions, responsibility or because of the submission

of an informal, non-responsive or incomplele bid? . no__ yes
(g) adenial or revocation of prequalification? no__ yes
(h) a voluntary exclusion from bidding/contracting agreement? no___ yes
() any administrative proceeding or civil aclion seeking specific performance or restitution in connection with any -

public works contract excepl any disputed work proceeding? no___ yes___
(i) an OSHA Citation and Notification of Penally containing a violation classified as serious? no__ yes_
(k) an OSHA Citation and Notification of Penally containing a violation classified as willlul?  no___ yes
(1) a prevailing wage or supplement payment violation?, no___ yes__
(m) a State Labor Law violation deemed willful? no__ yes
(n) any other federal or state citations, Notices, violation orders, pending adminisiralive hearings or proceedings,

or determinations of a violation of any labor law or regulation? no yos




c‘ '4/93) ( FED. ID(.“).

(o) any criminal investigation, felony indicliment or conviction concerning formation of, or any business association with,

an allegedly false or fraudulent women's, minority or disadvantaged business enlerprise? no___ yes__
(p) any denial, decerlilication, revocation or forfeilure of Women's Business Enterprise, Minority Business Enterprise

or Disadvantaged Business Enlerprise status? no__  yes__
(q) rejeclion of a low bid on a State contract tor failure to mee! stalulory affirmative action or M/WBE requirements? no___ yes__
() aconsent order with the NYS Depariment of Environmental Conservation, or a federal, state or local government

enforcement determinalion involving a violation of tederal or stale environmental taws? _ no__ y:as _
(s) any bankruplcy proceeding? , no____ yes
() any suspension or revocation o! any business or professional license? no___ yes ___
(u) any citations, Notices, violation orders, pending admninistrative hearings or proceedings or determinations for violations of. no___ yes__

- lederal, state or local heallh laws, rules or regulations

- unemploymen! insurance or workers compensation coverage or claim requirements
+ ERISA (Employee Retirement Income Securily Act)

- lederal, slate or local human rights laws

+ lederal or stale securily laws?

None of the above

CERTIFICATION
The undersigned recognizes thal this questionnaire is submitted for the express purpose ol inducing the State of New York or ils agencies and instrumentalities to aw:

a conlracl; or approve a subcontracl; acknowledges that the State or its agencies and instrumentalities may in its discretion, by means which it may choose, determi
the truth and accuracy of all statements made herein; acknowledges thal intentional submission of lalse or misleading information may constitule a felony under Per
Law §210.40 or a misdemeanor under Penal Law §210.35 or §210.45, and may a!so be punishable by a fine of up to $10,000 or imprisonment of up to five years unc
10 U.S.C. §1001; and stales that the information subrmilled in this questionnaire and any attached pages is rue, accurale and complete.

Sworn to belore me this

Signature of Officer

day of .

Notary Public Title



CCA-1 (4:93) As of

~ouwva

10.

1
12.

13.
14,

15,
16.

(Oate)
ASSETS
. g;”rrem Assets
Cash

Accounts recevatle - less allowance for doubniul accounts
Relainers incluced in accounts receivable
Claims incluced in accounts recetvable not yet
approved of in hitigation

Notes receivable - due within one year

Inventory - materials

Contract costs in excess of billings on uncampleted contracts

Accrued income recewvadle
Interest
Other (list)

Total acerued income rezewvable
Deposits '

Bid and plan

Otrer (Iist)

Total deposits
Prepaid Experses
Income Taxes
Insurance
Other {kst)

Total prepaic expenses

Qther current Asse's
{fst)

Total other current assets
Tota! current assets
Invesimeants
Lis:ed secur.ies-present market va‘ve
Unlisied securities-present vaiue
Total invesiments
Eixed Assets
Land
Building and improvernents
Leasehold improvements
Machinery and equipment
Automotive equipment
Office furniture and fixtures
Other (hst)

Total
Less: accumulated depreciation
Total fixed assets - net

QOther Assets
Loans recervable - officers
- employees
- shareholiders

Cash surrender value of officers' e insurance
Organization expense - nel of amortization
Notes recewable - due afier one year

Cther (list)




CCA-1(293)
LIABILITIES

19. Current Liak-ities

7. Accounts payable S

e 1. LC2ns from shareholders - due within one year

22. Notes payable - due within one year

23. Mongage payabtle - due within one year

24. Other payaties - due within one year

(list) . S

Total other payables - due within ore yez’

Bilings in excess of cosls and estimated e2rnings

n Ry
o

Accrued exgenses payable - salanes and #232s
- payroll laxes
- emplcyees tenelis
- insurance
- other
Tolal aczrued expenses payat'e

27. Dwidends gayable

¢8. Income taxes payable - siate
- iederal
- other
Total income expenses payabie

Total current habilities

29. [elerred Income Taxes Payable - siate

- lederal
- other
Total deferred income 1axes
7. Long Term Liabiiies
o Loans trom sharehelders - due ahar one year

Notes payable - due atier one year
Mongage - due afier one year

Otner gayables - due after one year
(list)

Total long term liabiibes

J1. Qher Liakilz-es
(hst)

Total other liabilities

32. Toial L:abiities

el W
33. NetWonh (d propr:etorship of parinership)

J4. Slockho!ders' Equity
Common stock issued and oulstanding
Preferred stock issued and oulstanding
Retained earnings
Total
Less: Treasury stock
Total stockholders’ equity

35. TOTAL LIABILITIES AND STOCKHOLCERS EQUITY

NOTE: IF ADOITIONAL SPACE IS REQUIRED, PLEASE NOTE AND ATTACH SCHEDULE TO STATEMENT

36. Dated this cay of .19

Name of Organd duon



Affidavit of No Change

STATE OF )
) SS:
COUNTY OF )

The undersigned, being duly sworn, deposes and says:

1)  Iam an officer/owner of (hereinafter the "Contractor"), which
is currently submitting a bid on a State Contract.

2)  Contractor previously submitted a NYS Uniform Contracting Questionnaire within one year prior to the date
hereof to in connection with a bid on another State Contract.

3)  Attached is an accurate and true copy of such previously submitted NYS Uniform Contracting
Questionnaire.

4)  Ihereby certify that, with the exception of the information specified in questions 10 and 11, there has been
no material change in the information pertaining to the Contractor specified on such attached Questionnaire,
exceptasfollows:

5)  Thereby certify that there has been no change in the information pertaining to the uncompleted construction
contracts of the Contractor specified in question 11 on the attached Questionnaire, except as follows:

M
On this day of 19 , before me personally came

to me known to be the person described herein, and

(Seal)

9/97

who executed the foregoing instrument, and severally acknowledged that (s)he executed the same.

Notary Public

V-28



ARTICLE 3(a) - Instructions for Certificate of Insurance

This form must be used to certify insurance coverage and provide policy information. No other forms will be
accepted.

Contractor must fill out Section 1 in its entirety before sending to the insurance agent.

Contractor is encouraged to send a copy of Section VIII, "General Conditions," Article 4, along with the
Certificate of Insurance Form to its insurance agent in order that all required coverages and provisions are

accounted for.

Insurance Agency

1)  Complete Section 2 of the form.

2)  Enter N/A if No Excess Umbrella (9) policy is in effect.

3)  All insurance certificates must have a policy number entered otherwise it will result in rejection of the
certificate.

4)  Certificates must be signed by an authorized representative of the firm.

5)  Specify policy if Other (10) is in effect, otherwise enter N/A.

Contractor

1) Complete Section | of the form.

2)  Atthe top of the form, check "New" if you are submitting proof of coverage for a ncw contract. Check
"Renewal” if you are submitting proof of renewals.

3)  Submitoriginal certificate and subsequent renewals to Division of Environmental Remediation, Room 267,

9/97

New York State Department of Environmental Conservation, 50 Wolf Road, Albany, New York 12233-
7010, Attention: " . Project Manager." (See Section

IV, Article 2 for name of project manager).
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ARTICLE 3(b) Certificate of Insurance

New York State Department of Environmental Conservation Certificate of Insurance

Division of Environmental Remediation New Renewal

Bureau of Construction Services

50 Wolf Road, Albany, NY 12233-7010 _—
SECTION 1

Name and Address of Insured Contractor Name of Insured or Additional Insured

(for Coverages 1,2,3,4,6,7,8,9,10) (for Coverage 5,6,7 & 10)

State of New York & NYS Department of Environmental Conservatio

Location and Description of Work

SECTION 2
This is to certify that policies of insurance listed below have been issued to the contractor, named above, and are in force at this time.
Insurance Policy # Name of Company Expir. Limits of Liability (in thousands)
Affording Coverage Daie
Eacl Occurrence Ageregate

I. Contractor's Liabilitv

2. Contractor's Protective Liability

3. Complete Operations/Products

4. Contractual Liability

5. Owner's Protective Liability *
6. Automobile Liabilitv

7. _Pollution Liability S5 million per claim if possible

8. Worker's Comp. Limits as required by Law

Disability: Benefits Limits as required by Law

9. Excess Umbrella
10. Other

Such insurance as is herein ccn‘iﬁed: 1) applies to all operations of said insured in connection with the work required by the provisions of the document
forming this contract, 2) applies whether or not the contract documents between the insured contractor and the State of New York Department of
Environmental Conservation have been executed, and 3) is written in accordance with the company's rcgular policies and endorsements, subject to the
company’s applicable manuals or rules and rates in effcct as modificd by this certificate and the insurance article of the contract.

No policy referred to herein shall be changed, cancelled or coverage terminated for any reason including expiration of the policy or non-pavment of
premiums until thirty (30) days written notice has been received by the Division of Environmental Remediation, Room 267, NYS Dept. of Environmental
Conscrvation, 30 Wolf Road. Albany, NY 12233-7010. Such notice shall be mailed via centified or registered mail.

By

P

Date Issued (Signature of Authorized Representative)

Print Insurance Agency Name

Policy coverages must agree with coveraces stated on the Certificate. False statements of coverage are punishable under Section | g

of the New York State Insurance Law.

9/97 V-30



ARTICLE 3(c) - Instruction for Performance Bond and Labor and Material Payment Bond

1) The performance bond and the labor and material payment bond are to be only submitted by the bidder who
receives the Notice of Intent to Award letter from Department.

2) Use the forms that are included in the Contract Documents. DO NOT RETYPE THE FORMS.

3)  Attach a SEPARATE certified power of attorney and surety financial statement to EACH bond (i.e., one
set attached to performance bond and one set attached to labor and material payment bond).

9/97 V-31



ARTICLE 3(d) - Performance Bond

Date Bond Executed NYSDEC-DER Site Number

Date Contract Executed By Principal

Principal (Name and Address)

Surety (Name and Address - [ndicate State of incorporation and location of principal office)

Full and Just Sum of Bond  (Express in words)

(Express in figures)

Know all men by these presents, That we, the Principal and Surety, above named, are held and firmly
bound unto the Department of Environmental Conservation for and on behalf of the People of the State of New
York, hereinafter called the Department, in full and just sum of the amount stated above, good and lawful money
of the United States of America, to the payment of which said sum, well and truly to be made, we bind ourselves,
our heirs, executors and administrators, successors and assigns, jointly and severally, firmly by these presents.

Wiiereas, the Principal has entered into a certain written contract with the Department, covering the project and
specification above;

Now, Therefore, the condition of this obligation is such, that if the Principal shall well, truly and faithfully
comply with and perform all of the terms, covenants and conditions of said contract on their (his, its) part to be
kept and performed, according to the true intent and meaning of said contract, and shall protect the Department
and the People of the State of New York against, and pay any and all amounts, damages, costs and judgments
which may or shall be recovered against the Department or the State of New York may be called upon to pay to
any person or corporation by reason of any damages arising or growing out of the doing of said work, or the repair
or maintenance thereof, or the manner of doing the same, or the neglect of the Principal, or their (its) agents or
servants, or the improper performance of the work by the Principal, or their (its) agents or servants, or the
infringement of any patent or patent rights by reason of the use of materials furnished or work done as aforesaid
or otherwise, then this obligation shall be null and void, otherwise to remain in full force and virtue.

And the Surety, for value received, hereby stipulates and agrees. if requested to do so by the department to fully
perform and complete the work mentioned and described in the contract and specifications, pursuant to the terms,
conditions and covenants thereof, if for any cause, the Principal fails or neglects to so fully perform and complete
the work; and the Surety further agrees to commence the work of completion within twenty days after notice
thereof from the Department, and to complete the work with all due diligence.

And the Surety, for value received hereby stipulates and agrees that no change. extension, alteration or addition

to the terms of this contract or specifications, accompanying the same, shall in any way affect its obligation on
this bond, and it does hereby waive notice of any such change, extension, alteration or addition.
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In Testimony Whereof, the Principal and the President and Secretary of the Surety have caused this
instrument to be signed and sealed on the date shown above.

Signed, sealed and delivered in the presence of

Name of Corporation
Corporate Seal of Principal

ifa Corporation By
Print Name
L.S.
Signature
Date
Corporate Seal of Surety Company
Corporation Surety
Business Address
By (President)
Attest (Secretary)
Date
Acknowledgement by Contractor, if an Individual
STATE OF )
) SS:
COUNTY OF )
On this day of 19 . before me personally came

to me known and known to be the person described
in. and who executed the foregoing instrument, and severally acknowledged that he executed the same.

Notary Public

Acknowledgement by Contractor, if a Corporation

L 3

STATE OF )
) SS:
COUNTY OF )
On this day of 19 . before me personally came
to me known, who being by me duly sworn did depose and say that
he (she) resides in that he (she) is the
of the , the corporation described in and which executed

the foregoing instrument; that he (she) knew the seal of said corporation: that the seal affixed to said instrument
was such corporate seal; that it was so affixed by the order of the Board of Directors of said corporation, and that

he (she) signed his (her) name thereto by like order.

Notary Public
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Acknowledgement by Contractor, if a Co-Partnersiip

STATE OF )
) SS:

COUNTY OF )

On this day of 9 , before me personally came

to me known and known to me to be the person who executed the above instrument, who being duly sworn by
me, did for himself (herself) depose and say that he (she) is a member of the firm of ,
consisting of himself (herself) and , and that he (she) executed the
foregoing instrument in the firm name of , and that he (she) had
authority to sign same, and he (she) did duly acknowledge to me that he executed the same as the act and deed
of said firm of for the uses and purposes mentioned therein.

Notary Public

Acknowledgement by Surety

STATE OF )
) SS:
COUNTY OF )
On this day of 19 , before me personally came
to me known, who being by me duly swom, did depose and say that he (she) resides in ,
that he (she) is of the , the

corporation described in and which executed the within instrument; that he (she) knows the seal of said
corporation; that the seal affixed to said instrument is such corporate seal; that it was so affixed by the order of
the Board of Directors of said corporation, and that he (she) signed his (her) name thereto by like order; and that
the liabilities of said company do not exceed its assets as ascertained in the manner provided by the laws of the
State of New York; and the said (attestor) further said that he
(she) is acquainted with and knows him (her) to be the
of said company; that the signature of the said
subscribed to the within instrument is in the genuine handwriting of the said
and was subscribed thereto by like order of the Board of Directors, and in the presence of him (her), the said
(attestor).

Notary Public
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ARTICLE 3(e) - New York State Department of Environmental Conservation

Labor and Material Payment Bond

Date Bond Executed NYSDEC-DER Site Number

Date Contract Executed By Principal

Principal (Name and Address)

Surety (Name and Address - Indicate State of incorporation and location of principal office)

Full and Just Sum of Bond  (Express in words)

(Express in figures)

Know all men by these presents, That We, the Principal and the Surety above named, are held
and firmly bound unto the Department of Environmental Conservation for and on behalf of the People of the State
of New York, in full and just sum of the amount stated above, good and lawful money of the United States of
America, to the payment of which said sum, well and truly to be made, we bind ourselves, our heirs, executors,
administrators, successors and assigns, jointly and severally, firmly by these presents.

Wihereas, the Principal has entered into a certain written contract with the Department of Environmental
Conservation, covering the project and specification indicated above.

Now, Therefore, the condition of this obligation is such, that if the Principal shall promptly pay all
moneys due to all persons furnishing labor and materials to him or his subcontractors in the prosecution of the
work provided for in the contract, then this obligation shall be void, otherwise to remain in full force and effect;

Provided, however, that the Comptroller of the State of New York having required the Principal to furnish
this bond in order to comply with the provisions of Section 137 of the State Finance Law, all rights and remedies
on this bond shall inure solely to such persons and shall be determined in accordance with the provisions,
conditions and limitations of said Section to the same extent as if they were copied at length herein; and

Further, provided, that the place of trial of any action on this bond shall be in the county in which the
contract was to be performed, or if the contract was to be performed in more than one county, then in any such

county, and not elsewhere.

In Testimony Wiereof, the Principal and the President and Secretary of the Surety have caused this
instrument to be signed and seaied on the date shown above.

Signed, sealed and delivered in the presence of
Name of Corporation

Corporate Secal of Principal
if a Corporation By

Print Name

L.S.

Signature
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Date

Corporate Seal of Surety Company

Corporation Surety

Business Address

By (President)

Attest (Secretary)

Date

Acknowledgement by Contractor, if an Individual

STATE OF )
) SS:
COUNTY OF )
On this day of 19 , before me personally came

to me known and known to be the person described
in, and who executed the foregoing instrument, and severally acknowledged that he executed the same.

(Seal)
Notary Public
Acknowledgement by Contractor, if a Corporation
STATE OF )
) SS:

COUNTY OF )
On this day of 19 , before me personally came

to me known, who being by me duly sworn did depose and say that
he (she) resides in that he (she) is the
of the , the corporation described in and which executed

the foregoing instrument; that he (she) knew the seal of said corporation; that the seal affixed to said instrument
was such corporate seal; that it was so affixed by the order of the Board of Directors of said corporation, and that

he (she) signed his (her) name thereto by like order.

(Seal)

Notary Public
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Acknowledgement by Contractor, if a Co-Partnersihip

STATE OF )
) SS:
COUNTY OF )
On this day of 19 , before me personally came
to me known and known to me to be the person who executed the above instrument, who being duly sworn by
me, did for himself (herself) depose and say that he (she) is a member of the firm of ,

consisting of himself (herself) and , and that he (she) executed the
foregoing instrument in the firm name of , and that he (she) had
authority to sign same, and he (she) did duly acknowledge to me that he executed the same as the act and deed
of said firm of for the uses and purposes mentioned therein.

(Scal)
Notary Public
Acknowledgement by Surety
STATE OF )
) SS:
COUNTY OF )
On this day of 19 , before me personally came
to me known, who being by me duly sworn, did depose and say that he (she) resides in ,
that he (she) is of the , the

corporation described in and which executed the within instrument; that he (she) knows the seal of said
corporation; that the seal affixed to said instrument is such corporate seal; that it was so affixed by the order of
the Board of Directors of said corporation, and that he (she) signed his (her) name thereto by like order; and that
the liabilities of said company do not exceed its assets as ascertained in the manner provided by the laws of the

State of New York; and the said (attestor) further said that he
(she) is acquainted with and knows him (her) to be the

< of said company; that the signature of the said

subscribed to the within instrument is in the genuine handwriting of the said
and was subscribed thereto by like order of the Board of Directors, and in the presence of him (her), the said
(attestor).

(Seal)

Notary Public
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF MANAGEMENT AND BUDGET

CONTRACTOR'S APPLICATION FOR PAYMENT
(UNIT PRICE CONTRACT)

Payee (Name and Address) FOR INTERNAL USE ONLY

STATE COMPTROLLER'SPRE | Comptroller's Contract Number
AUDIT CERTIFIED FOR
PAYMENT IN THHE SUM OF

Certificate Number

S

Originating Agency

By:
Work Period Ending 19 Date Prepared

With Final Payment Attach Labor Affidavits for Payroll Period to Conform to New York State Labor Law Section 220.

SCHEDULE ] FINANCIAL STATEMENT

CONTRACT AND CIIANGE ORDER AMOUNTS WORK COMPLETED TO DATE

Line v Line

1. Original Bid Price (Schedule V, Col. 1) S 1. Contract Work Performed (Schedule V,Col. 2) | $

2. Change Order (Schedule VI, Col. 1) $ 2. Change Orders (Schedule VI, Col. 2) $

3. Net Contract Amount s 3. Value camed to Date S

4. Maximum Retainage (5% of Line 3) $ 4. Less Retainage (5% up to Maximum) s
5. Value Eamed to Date Less Retainage S
6. Less Prior Payments S
7. This Payment S

SCHEDULE 1l CERTIFICATION BY CONTRACTOR

l (Name) do hereby centify that [ am (Title) of the

Company/Corporation herein referenced and contractor for the work described in the foregoing application tor payment. According to my knowledge an’
belief all items and amounts shown on the face of this application for payment are correet, all work has been performed and/or materials suppliced. tt
forcgoing is a true and correct statement of the contract account up to and including the last day of the period covered by this application.

Date Signature

SCHEDULE Il1 CERTIFICATION OF INSPECTOR

[ centify that [ have checked and verified the above application for payment: that to the best of my knowledge and belicef it is a true and correct statement
of work performed and/or material supplied by the contractor; that all work/or material included in this application has been inspected by me and/or by
my duly authorized representative or assistants and that the work has been performed and/or materials supplied in full accordance with requirements of
the referenced contract; and that payment claimed and requested by the contractor is correctly computed on the basis of work performed and/or material

supplied to date. -
<
Date Architect/Engincer
SCHEDULE IV ENDORSED BY DEPARTMENT OF ENVIRONMENTAL CONSERVATION
EXAMINED AND APPROVED BY RESPONSIBLE DIVISION OR BUREAU APPROVED FOR PAYMENT BY DIVISION OF FISCAL MANAGEMENT
DATE SIGNATURE DATE SIGNATURE
EXPENDITURES LIQUIDATION
Accum
Dept Cost Center Var | Yr | Object | Dept Statewide Amount Orig. Agency | PO/Contract Line e
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Project:

Contract Number

Work Period
SCI" DULEV JOB PROGRESS
Itemized Proposal Work Completed to Date
COLUMN 1 COLUMN 2
Item No. | Unit Price | Estimated Quantity | Type of Work | Contract Amount | Actual Quantity Amount Code
) )
Totals ) 3
SCHEDULE VI APPROVED CHANGE ORDERS
COLUMN | WORK % COLUMN?2 COLUMN 1 WORK % COLUMN
No. |+ | Additions - Deductions Prior New Valuc Earned to Date No. | + | Additions-Deductions Prior New | Value Earned to
. - Date
S $ $ SUBTOTAL $
(SUB) S 3 TOTAL | S S
TOTAL

9/97
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF MANAGEMENT AND BUDGET

CONTRACTOR’S APPLICATION FOR PAYMENT

(LUMP SUM CONTRACT)
Payee (Name and Address) FOR INTERNAL USE ONLY
STATE COMPTROLLER'S PRE | Comptroller's Contract Number
I\l”DlT CERTIFIED FOR
PAYMENT IN TIIE SUM OF Certificate Number
$
Originating Agency
By:
Work Period Ending 19 Datc Prepared

With Final Payment Attach Labor Affidavits for Payroll Period to Conform to New York State Labor Law Section 220.

SCHEDULE I FINANCIAL STATEMENT

CONTRACT AND CHIANGE ORDER AMOUNTS WORK COMPLETED TO DATE

Line Line

1. Original Bid Price (Schedule V, Col. 1) M 1. Contract Work Performed (Scheduic V. Col. 2) | S

2. Change Order (Schedule VI, Col. 1) $ 2. Change Orders (Schedule VI, Col. 2) S

3. Net Contract Amount $ 3. Value camed to Date S

4. Maximum Retainage (5% of Linc 3) $ 4. Less Retainage (5% up to Maximum) S
3. Value Earned to Date Less Retainage $
6. Less Prior Payments S
7. This Payment S

SCHEDULE II CERTIFICATION BY CONTRACTOR

| (Name) do hereby certify that | am (Title) of the

Company/Corporation herein referenced and contractor for the work described in the foregoing application for payment. According to my knowledge an
belief all items and amounts shown on the face of this application for pavment are correct. all work has been performed and/or materials supplicd. th
foregoing is a truc and correct statement of the contract account up to and including the last day of the period covered by this application.

Date Signature

SCHEDULE 111 CERTIFICATION OF INSPECTOR

I centify that | have checked and verified the above application for payment: that to the best of my knowledge and belief it is a true and correct statement
of work performed and/or material supplied by the contractor: that all work/or material included in this appiication has been inspected by me and/or by
my duly authorized representative or assistants and that the work has been performed and/or materials supplied in full accordance with requircments of
the referenced contract; and that payment claimed and requested by the contractor is correctly computed on the basis of work performed and/or material
supplied to date.

Datc Architect/Engineer
SCHEDULE IV ENDORSED BY DEPARTMENT OF ENVIRONMENTAL CONSERVATION
EXAMINED AND APPROVED BY RESPONSIBLE DIVISION OR BUREAU APPROVED FOR PAYMENT BY DIVISION OF FISCAL MANAGEMENT
DATE SIGNATURE DATE SIGNATURE
EXPENDITURES LIQUIDATION
Accum
Dept Cost Center Var | Yr | Object | Dept | Statewide Amount Orig. Agency | PO/Contract Line F/p
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Project: Contract Number
Work Period
“SCHEDULE V JOB PROGRESS
COLUMN 1 Work % COLUMN 2
ftem Type of Work Detailed Estimate Value Earned to Date Code
Prior New
3 TOTALS | $ S
SCHEDULE VI APPROVED CHANGE ORDERS
COLUMN 1 WORK % COLUNIN2 COLUMNIN | WORK % COLUNMIN2
No. | + | Additions - Deductions Prior New Valuce Earncd to Date No. + Additivons-Deductions Prior New Value Earned to
- Date
$ $ $ SUBTOTAL | §
-
(SUB) S S TOTAL | § s
TOTAL
-

9/97
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ARTICLE 4(b) For Use Under DER Contracts

Final Payment Release

For and in consideration of the receipt of final payment on the contract hereinafter identified, and in order to
induce the New York State Department of Environmental Conservation (Department) to make such payment,
the Engineer (Contractor) hereby releases the Department for any and all claims, of any nature whatsoever,
arising under or in connection with the contract, except for the following claims:

(List any exempted claims)

For and in consideration of the receipt of final payment on the contract hereinafter identified, and in order to
induce the Department to make such payment, the Engineer (Contractor) hereby states that it has paid all
moneys due subcontractors, subconsultants, suppliers, material, men or others due payment for work or services
performed in furtherance of this contract, except as follows:

(List ail subcontractors, subconsultants, suppliers, etc. who have outstanding ciaims for payment or who have not been paid
in full. A complete explanation of the facts and circumstances should be set forth on a separate sheet and attached hereto)

The Engineer (Contractor) hereby indemnifies and holds the Department and the State of New York harmless
from any losses from claims, demands, payments, suits, actions, liens, recoveries and judgments of every nature

and description brought or recovered against it by reason of failure to make such payments.

Contract Number

Firm

Print Name

Signature

Date
STATE OF ‘ )

) SS:
COUNTY OF )
On the day of 19, . before me personally came
to me known, who being duly sworn, did depose and say that (s)he resides

in that (s)he is of the corporation described in and which

executed the above instrument; that (s)he knows the seal of said corporation, that the seal affixed to said
instrument is such corporate seal, that it was so affixed by order of the Board of Directors of said corporation and
that (s)he executed such instrument by like order and with authority to bind such corporation.

Notary Public
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ARTICLE 4(c)

Payment Affidavit

This Article 4(c) is not applicable
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Office of the State Comptroller
Division of Pre-Audit and Accounting Records
BUREAU OF STATE EXPENDITURES

New York State Labor Law, Section 220-a \
Prime Contractor's Certification -

[) That ] am an officer of and am duly authorized to
make this affidavit on behalf of the prime contractor on public contract No.

2)  That I fully comprehend the terms and provisions of Section 220-a of the Labor Law.

3)  That, except as herein stated, there are no amounts due and owing to or on behalf of laborers employed on the project by
the contractor. (Set forth any unpaid wages and supplements, if none, so state).

Name Amount
4) That the contractor hereby files every verified statement(s) required to be obtained by the contractor from the
subcontractor(s).

5)  That, upon information and belief, except as stated herein, all laborers (exclusive of executive or supervisory employees)

employed on the project have been paid and prevailing wages and supplements for their services through
, (if more than on subcontractor list name and date separately) the last day worked on the
project by their subcontractor(s), (Set forth any unpaid wages and supplements, if none, so state and utilize clause 5 (A)).

Name Amount

(5a) That the contractor has no knowledge of amounts owing to or on behalf of any laborers of its subcontractor(s).

6) In the event it is determined by the-Commissioner of Labor that the wages or supplements or both of any such
subcontractor(s) have not been paid or provided pursuant to the appropriate schedule of wages and supplants, then the
contractor shall be responsible for payment of such wages and supplants pursuant to the provision of Section 223 of the

Labor Law.
Signature Print Name Title
‘ Acknowledgment:
STATE OF )
) SS:
COUNTY OF )
On the ( day of 19 , before me personally came

to me known and known to me to be the person descnbed inan executed for foregoing instrument and acknowledged to me that
(s)he executed the same.

Notary Public County

If this affidavit is verified by an oath administered by a notary public in a foreign country other than Canada, it must be
accompanied by a certificate authenticating the authority of the notary who administers the oath. (See CPLR § 2309(c); Real

Property Law, § 311, 312). “—
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Office of the State Comptroller
Division of Pre-Audit and Accounting Records
BUREAU OF STATE EXPENDITURES

New York State Labor Law, Section 220-a, Subcontractor’s Certification

1) That [ am an officer of a subcontractor on public Contract
Number and [ am duly authorized to make this affidavit on behalf of the firm.
2) That [ make this affidavit in order to comply with the provisions of Section 220-a of the Labor Law.
3) Thaton we received from the prime contractor a copy of the
initial/revised schedule of wages and supplements Prevailing Rate Schedule Case Number
(PRC) specified in the public improvement contract.
4)  Thatl have reviewed such schedule(s), and agree to pay the applicable prevailing wages and to pay or provide
the supplements specified therein.
Signaturc
Print Name
Title
Acknowledgement
STATE OF )
) SS:
COUNTY OF )
On the day of , 19 . before me personally came

, to me known and known to me to be the person described in and who executed

for foregoing instrum®nt and acknowledged to me that (s)he executed the same.

Notary Public

[fthis affidavit is verified by an oath administered by a notary public in a foreign country other than Canada, it must
be accompanied by a certificate authenticating the authority of the notary who administers the oath. (See CPLK

§ 2309(c); Real Property Law, § 311, 312).
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SECTION V1

Agreement

This Agreement by and between the New York State Department of Environmental Conservation,
(hereinafter referred to as Department) having offices at 50 Wolf Road, Albany, New York 12233 and

a corporation organized and existing under the laws of the State of
a partnership, consisting of

an individual conducting business as

the location of whole principal office is hereinafter called
“Contractor.”

WITNESSETH

Wihereas, Department is empowered by law to obtain services; the performance of these services is
essential to Department; and Department, after fully examining all of its internal capabilities and thoroughly
investigating all possible alternative approaches, has determined that certain tasks can best be accomplished

through a contract;

Whereas, Contractor hereby represents that it is capable of providing the services which are the subject
matter of the Contract;

Now Therefore, Department and Contractor, in consideration of the mutual covenants hereinafter
set forth agree as follows:

ARTICLE 1 - Defined Terms

Terms used in the Agreement which are defined in the Contract Documents have the intent and meanings
assigned to them in the Contract Documents.

ARTICLE 2 - Work

As indicated or specified in the Contract Documents, Contractor shall complete in a timely and workmanlike
manner, any and all obligations, duties and responsibilities, and provide any and all labor, materials, equipment,
temporary facilities, and incidentals necessary to complete the construction generally identified and shown on
the plans and Contract Documents entitled:

Remediation of the Sweden-3, Chapman Site, Sweden, Monroe County, New York

ARTICLE 3 - Engineer

shall assume all duties and responsibilities of and have the rights
and authority assigned to Engineer in the Contract Documents in connection with completion of the Work in
accordance with the Contract Documents.
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ARTICLE 4 - Contract Documents

The Documents which comprise the entire Contract between Department and Contractor concerning the Work
consist of the following:

4.0
4.1
4.2
43
4.4
4.5
4.6
4.7
4.8
4.9
4.10
4.11
4.12
4.13
4.14
4.15
4.16
4.17
4.18
4.19
420
4.21

Appendices A and B

Rider to Appendix B

Engineer's written clarifications and interpretations
Change Orders

Administrative Agreements

Field Orders

Proposed Change Orders signed by Department
Approved Shop Drawings

Addenda

Agreement

Measurement for Payment

Bid Forms and Attachments Exclusive of Bonds and Insurance Certificates
Drawings, Plans

Supplementary Specifications

Supplementary Conditions

Standard Specifications

General Conditions

Supplementary Bidding Information and Requirements
Bidding Information and Requirements

Terms and Definitions

Advertisement

Bonds and Insurance Certificates

In the event of a conflict between the documents set forth above, they shall be entitled to priority according to
the order in which they are listed.

ARTICLE 5 - Contractor's Representations
In order to induce Department to enter into this Agreement, Contractor makes the following representations:

5.1

Contractor has familiarized itself with the nature and extent of the Contract Documents, Work, site,

. locality, and all local conditions and applicable Laws that in any manner may affect cost, schedule,

5.3

2/9/97

progress, performance or furnishing of the Work.

Contractor has studied carefully all reports of explorations and tests of subsurface conditions and
drawings of physical conditions which are identified in Information to Bidders, as provided in the
General Conditions, and accepts the determination set forth in said Section to the extent of the technical
data contained in such reports and drawings upon which Contractor is entitled to reply.

Contractor has obtained and carefully studied all such examinations, investigations, explorations, tests,
reports and studies which pertain to the subsurface or physical conditions at or contiguous to the site
or otherwise may affect the cost, schedule, progress, performance or furnishing of the Work as
Contractor considers necessary for the performance or furnishing of the Work at the Contract Price,
within the Contract Time and in accordance with the other terms and conditions of the Contract
Documents, including specifically the provisions of Article 3 of the General Conditions; and no
additional examinations, investigations, explorations, tests, reports, studies or similar information or

data are or will be required by Contractor for such purposes.
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54

55

5.6

Contractor has reviewed and checked all information and data shown or indicated on the Contract
Documents with respect to existing Underground Facilities. No additional examinations, investigations,
explorations, tests, reports, studies or similar information or data in respect of said Underground
Facilities are or will be required by Contractor in order to perform and furnish the Work at the Contract
Price, within the Contract Time and in accordance with the other terms and conditions of the Contract
Documents, including specifically the provisions of Article 3 of the General Conditions.

Contractor has correlated (or assumes responsibility for correlating) the results of all such
observations, examinations, investigations, explorations, tests, reports and studies with the terms and
conditions of the Contract Documents.

Contractor has given Engineer written notice of all conflicts, errors or discrepancies that he (she) has
discovered in the Contract Documents and any written resolution thereof is acceptable to Contractor.

ARTICLE 6 - Contract Time

The number of days within which, or alternatively, the dates by which, the Work, or any specified part thereof,
is to be completed (the Contract Times) are set forth as follows:

6.1

6.2

6.3

6.4

6.5

2/9/97

The Work will be Substantially Completed within one hundred and eighty (180) days from the date
established in the Notice to Proceed.

Separable parts of the Work, if specified in an Attachment A to this Agreement, will be Substantially
Completed within the number of days stated in Attachment A from the date established in the Notice
to Proceed.

The Work will be completed and ready for final payment in accordance with the General Conditions
within two hundred and forty (240) days from the date established in the Notice to Proceed or within
60 days of substantial completion, whichever is sooner.

Department and Contractor recognize that the Contract Time(s) specified in paragraphs 6.1, 6.2, and
6.3 above are of the essence of this Agreement, and that Department may suffer financial loss if the
Work is not completed within the Contract Time(s) specified above, plus any extensions thereof allowed
in accordance with the General Conditions, as amended or supplemented in the Supplementary
Conditions.

Accordingly, Contractor agrees to forfeit and pay Department as liquidated damages, and not as a
penalty, the amount of hundred and fifty dollars ($250) for each day that expires after the Contract
Time specified in paragraph 6.1 above for Substantial Completion until the Work is Substantially
Complete. Contractor further agrees to pay Department as liquidated damages, and not as a penalty,
each of the amounts set forth in attachment a to this agreement for each day that expires after each of
the contract times specified in paragraph 6.2 above for substantial completion until the each of the
separable parts of the work is substantially complete. After substantial completion of the work, if
Contractor shall neglect, refuse or fail to complete the remaining work within the contract time or any
proper extension thereof granted by Department, Contractor shall pay Department as liquidated
damages, and not as a penalty, the amount of one hundred and sixty-five dollars ($165) for each day
that expires after the Contract Time specified in paragraph 6.3 above for completion and readiness for
payment. These liquidated damages are additive and represent a reasonable estimate, in lieu of any such
proof, of Department's extra expenses for Inspection, engineering services, administrative costs, and
Interim excess operating costs for each day that expires after the associated Contract Time.

VI-3



6.6 [n addition to the liquidated damage amounts set forth in paragraph 6.5 above, Contractor agrees to
pay Department's additional actual damages arising out of the types of expenses itemized below for
each day that expires after each of the Contract Times specified in paragraph 6.1 above for Completion
of each of the designated parts of the Work until each of the designated parts of the Work achieves the
specified completion. These actual damages are additive and shall equal Department's expenditures
for costs other than those itemized in paragraph 6.5, including, but not limited to, delay damage
settlements or awards related to other separate contracts, delay penalties or fines imposed by regulatory
agencies, contract damage and loss of use, excess financing costs, and professional fees and related
expenses incurred thereto.

ARTICLE 7 - Alterations and Omissions

Department reserves the right, at any time during the progress of the work, to alter the plans or omit any portion
of the work as it may deem reasonably necessary for the public interest; making allowances for additions and
deductions with compensation made in accordance with the Contract Documents.

ARTICLE 8 - Determinations as to Variances

In case of any ambiguity in the Contract Documents, the matter must be immediately submitted to the
Representative of Department designated in the Contract Documents, who shall adjust the same, and his (her)
decision in relation thereto shall be final and conclusive upon the parties.

ARTICLE 9 - Payment Procedures

Contractor shall submit Applications for Payment on standard form in accordance with the General Conditions.
Applications for Payment will be processed by Engineer as provided in the General Conditions, as amended
or supplemented in the Supplementary Conditions and in accordance with Section 139-f of the State Finance
Law. -

9.1 Progress Payments. Contractor shall submit Applications for Payments to Engineer for review no
more frequently than monthly in accordance with paragraph 13.2 of the General Conditions from the
date when the Contract Time commences to run. Department shall make progress payments against
the Contract Price on the basis of Contractor's Applications for Payment as recommended by Engineer
as provided below. All progress payments will be calculated on the basis of the progress of the Work
measured by the schedule of values established pursuant to paragraph 1.4.3 of the General Conditions.

- Progress payments will also be made for materials pertinent to the Contract in accordance with the
General Conditions.

9.1.1 Prior to Substantial Completion of the Work, progress payments will be made less five percent (5%)
the aggregate of payments previously made and less an amount necessary to satisfy any claims, liens,
or judgments against Contractor which have not been suitably discharged.

9.2 Payment upon substantial completion. When the work or major portions thereof, as contemplated in
the Contract Documents, is substantially completed, Contractor shall submit to Department, an
Application for Payment in accordance with the General Conditions for the remaining amount of the
contract balance or amount due fo rthat major portion completed. Department will pay the remaining
Contract balance, or amount due for that major portion completed, less two times the value of any
remaining items to be completed and an amount necessary to satisfy any claims, liens, judgments against
Contractor which have not been suitably discharged. Payment for remaining items will be made upon
their completion.
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9.3 Final Payment. Upon final completion of the physical Work and acceptance of the Work in accordance
with the General Conditions, Department shall pay the remainder of the Contract Price as recommended

by Engineer.
ARTICLE 10 - No Estimate on Contractor's Noncompliance

It is further agreed that so long as Contractor has not complied with any lawful or proper direction concerning
the work or material given by Department, Contractor shall not be entitled to have any estimate made for the
purpose of payment, nor shall any estimate be rendered on account of work done or material furnished until
Contractor has fully and satisfactorily complied with such direction.

ARTICLE 11 - Delays, Inefficiencies, and Interference

Contractor agrees to make no claim for any consequential damages attributable to any delays, or act in the
performance of this contract which are not directly occasioned by any act or omission to act by the State or any
of its representatives. In the event Contractor completes the work prior to the contract completion date set forth
in the proposal, Contractor hereby agrees to make no claim for extra costs due to delays, interferences or
inefficiencies in the performance of the work.

1) Contractor further agrees that it has included in its bid prices for the various items of the contract any
additional costs for delays, inefficiencies, or interferences affecting the performance or scheduling of
contract work caused by, or attributable to, the following instances:

a) The work or the presence on the Site of any third party, including but not limited to that of other
contractors or personnel employed by the State, or by other public bodies, by railroad,
transportation or utility companies or corporations, or by private enterprises, or any delay in
progressing such work by any third party.

b) The existence of any facility or appurtenance owned, operated, or maintained by any third party.

c) The act, or failure to act, of any other public or governmental body, including. but not limited to,
approvals, permits, restrictions, regulations or ordinances.

d) Restraining orders, injunctions, or judgments issued by a court.
e) Any labor boycott, strike, picketing or similar situation.
f) Any shortages of supplies or materials required by the contract work.
P
2) Any situation which was, or should have been within, the contemplation of the parties at the time

of entering into the contract.

ARTICLE 12 - Postponement, Suspension or Termination

12.1  Department shall have the right to postpone, suspend or terminate this Contract in whole or in part for
the convenience of Department. If, after termination for cause of Contractor it is determined that no
cause existed for termination of Contractor, such termination shall be deemed to have been made for the

convenience of Department.

12.2  Ifthis Contract is terminated by Department for convenience or cause, Department shall make payment
on an equitable basis for all work performed in accordance with the Contract Documents prior to
termination in accordance with paragraphs 12.3 and 12.4 below.
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12.3  If this contract is terminated for cause, no payment shall be made for anticipated profit on unperformed
work or services. Additionally, Department may adjust any payment due to Contractor at the time of
termination to account for any additional costs to Department because of Contractor's default.

12.4  If this contract is terminated for convenience, payment shall be made for any services rendered and
expenses incurred prior to the termination, in addition to termination settlement costs reasonably-incurred
by Contractor which had become firm prior to the termination.

[2.5  Upon termination of this Contract under this Agreement, Department may take over the work or may
award or negotiate a contract with another party to complete work required by these Contract Documents.

ARTICLE 13 - Completion of Pliysical Work and Final Acceptance

The time within which Department may bring an action on the Contract against Contractor shall be computed
from the date of completion of the physical Work. In accordance with Section |38-a of the State Finance Law,
Contractor shall notify Department in writing that the physical Work has been completed. The date of
completion must be no more than thirty days prior to the date of the notice. This notice must be delivered
personally or by either registered or certified mail, return receipt requested to the exact address given below.

George Harris, P.E., Chief — Western Field Services Section, Bureau of
Construction Services, Room 205, New York State Department of Environmental

Conservation, 50 Wolf Road, Albany, NY 12233-7010

If Department disagrees with the date set forth in the notice, it will so advise Contractor in writing within 30
days of receipt of the notice. This notice will be delivered by either registered or certified mail, return receipt
requested to Contractor's address as shown in this Agreement.

If Department accepts Contractor's date of completion of physical Work, Department's final acceptance of
work shall be as of that date.

When, in the opinion of Department, Contractor has fully performed the physical Work under the Contract,
Department shall notify Contractor in writing of final acceptance.

ARTICLE 14 - Final Payment

After the final acceptance of the work, Engineer shall prepare a final agreement of the work performed and the
materials placed and shall compute the value of such work and materials under and according to the terms of the
contract. This agreement shall be certified, as to its correctness, by Engineer and submitted for final approval
to Department. The Representative of Department designated in the Contract Documents shall have the right
to reject the whole or any portion of the final agreement, should the said certificate of Engincer be found or
known to be inconsistent with the terms of the agreement or otherwise improperly given and upon failure of
Contractor to provide requested documentation including but not limited to that regarding payment of wages,
suppliers or subcontractors. All certificates upon which partial payments may have been made being merely
estimates, shall be subject to correction in the final certificate or final agreement.

ARTICLE 15 - Disposition of Documents and Data

Upon final acceptance of work under this Contract or termination of this Contract pursuant to this Agreement, or
upon written demand of Department, Contractor shall promptly deliver or otherwise make available to
Department all data, drawings, reports, estimates, and such other information and materials as may have been
accumulated by Contractor in performing this Contract..

9/97 VI-6



ARTICLE 16 - Applicable Law; Jurisdiction; Service of Legal Process

Contractor agrees:
16.1  That this Agreement is subject to and governed by all applicable federal and New York State law.

16.2  To procure all necessary licenses and permits.

16.3  To voluntarily and irrevocably submit to the jurisdiction of a New York State Court of competent
jurisdiction, to resolve any dispute or controversy arising out of this Contract.

16.4  That the venue of any action at law or in equity commenced against Department arising out of a Project
in one of Department's regions, shall be in the county in that Region where Department regional
headquarters is located.

16.5  That the service of legal process or any notices in connection with a dispute or controversy arising out
of this Contract, by United States registered mail, postage prepaid, addressed to the Designated
representative of Department at the address stated in the Contract. Documents shall constitute good and
valid service of process upon Engincer.

16.6  To waive any defense based on or alleging lack of jurisdiction, improper venue, or invalid service, if there
is compliance with paragraphs 16.3 and 16.4 in this Article.

16.7  This Contract may be presented in court as conclusive evidence of the foregoing agreement.

ARTICLE 17 - Sales and Use Tax Exemption

Contractor represents that this project has been bid in such a manner that Department has full advantage of
available exemptions from sales and compensating use taxes. Accordingly, Contractor agrees to make all
payment requests in a manner which affords Department full advantage of such exemptions. Further,
Contractor agrees to complete and to require all subcontractors and materialmen to complete a Contractor
Exempt Purchase Certificate in the name of the New York State Department of Environmental Conservation,
which shall be furnished to all persons, firms or corporations from whom they purchase materials, equipment or
supplies which are tax exempt by reason of the fact that they will be sold to Department, or will be used as an
integral component in the construction, rehabilitation, or improvement of any structure of building required by
the Contract Documents.

Contractor agrees to maintain and keep, and to contractually require all subcontractors and materialmen to

maintain and keep, records relating to the tax exemption of material, equipment and Supplies for a period of six
vears. The six year period shall commence to run as of the date of final payment.

ARTICLE 18 - Effective Date

This Contract shall take effect as of the date it is approved and filed by the Comptroller.

ARTICLE 19 - Contract Price

The maximum payment which Department shall pay to Contractor, and which Contractor agrees to accept as
full payment for its work under this Contract, is the total of:

1) Bid $
2) Bid Alternate (Pollution Liability Insurance) h)
Total S

Plus change order(s)
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FRA CT NUMBER

Contrac%g

IN WITNESS WHEREOF, representatives of the Department and the “have executed this Contract on the day and year
written beneath their respective signatures. The signatory for the Department provides the following Agency Certification: “In addition
to the acceptance of this contract, I also certify that original copies of this signature page will be attached to all other exact copies of this
contract.”

Recommended: FOR DEPARTMENT
By: By:
Title: Title:
Date: Date:
ror ,CONTRACTOR
By:
Title:
Date:
Approved as 1o Form: Approved:
By: By:
Attorney General State Comptroller (Sec. 112, State Finance Law)
Date: Date:
STATE OF )
c ) SS:
OUNTY OF ;
) -
Onthe day of , 19 , before me personally came .
to me known, who being duly swormn, did depose and say that (s)he resides in , New York; that (s)he is
of , the corporation described in and which executed the above

instrument; that (s)he knows the seal of said corporation; that the seal affixed to said instrument is such corporate seal; that it was so
affixed by authority of the Board of Directors of said corporation and that (s)he signed his/her name thereto by the same authority.

Notary Public

STATE OF )
) SS:
COUNTY OF i)
On the day of 19 , before me personally came ,
to me known and, being duly sworn, stated that (s)he is a member or employee of . the firm described

in and which executed the foregoing instrument, and (s)he acknowledged to me that (s)he subscribed his/her name thereto on behalf of
said firm.

Notary Public

STATE OF )
) SS:
COUNTY OF )
On the day of 19 , before me personally came

to me personally known, and known to me to be the mdlvxdual descrlbed in, and who executed the foregoing instrument, and (s)he duly
acknowledged to me that (s)he executed the same.

Notary Public
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Appendices A and B
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APPENDIX A
STANDARD CLAUSES FOR ALL
NEW YORK STATE CONTRACTS

The parties to the attached contract, license,
lease, amendment or other agreement of any kind
(hereinafter, “the contract” or “this contract”) agree to
be bound by the following clauses which are hereby
made a part of the contract (the word “Contractor”
herein refers to any party other than the State, whether
a contractor, licenser, licensee, lessor, lessee or any

other party):

EXECUTORY CLAUSE. In'accordance with Section

41 of the State Finance Law, the State shall have no
liability under this contract to the Contractor or to
anyone else beyond funds appropriated and available
for this contract.

2. NON-ASSIGNMENT CLAUSE. In accordance

with Section 138 of the State Finance Law, this
contract may not be assigned by the Contractor or its
right, title or interest therein assigned, transferred,
conveyed, sublet or otherwise disposed of without the
previous consent, in writing, of the State and any
attempts to assign the contract without the State’s
written consent are null and void. The Contractor may,
however, assign its right to receive payment without
the State’s prior written consent unless this contract
concerns Certificates of Participation pursuant to
Article 5-A of the State Finance Law.

3. COMPTROLLER'S APPROVAL. In accordance

with Section 112 of the State Finance Law (or, if this
contract is with the State University or City University
of New York, Section 355 or Section 6218 of the
Education Law), if this contract exceeds $10,000 (or
the minimum thresholds agreed to by the Office of the
State Comproller for certain S.UN.Y. and C.UN.Y
contracts), or if this is an amendment for any amount to
a contract which, as so amended, exceeds said statutory
amount, or if, by this contract, the State agrees to give
something other than money when the value or
reasonably estimated value of such consideration
exceeds $10,000, it shall not be valid, effective or
binding upon the State until it has been approved by the
State Comptroller and filed in his office.

4. WORKERS' COMPENSATION BENEFITS. In

accordance with Section 142 of the State Finance Law,
this contract shall be void and of no force and effect
unless the Contractor shall provide and maintain
coverage during the life of this contract for the benefit

of such employees as are required to be covered by the
provisions of the Workers' Compensation Law.

5. NON-DISCRIMINATION REQUIREMENTS. In
accordance with Article 15 of the Executive Law (also
known as the Human Rights Law) and all other State
and Federal statutory and constitutional non-
discrimination provisions, the Contractor will not
discriminate against any employee or applicant for
employment because of race, creed, color, sex, national
origin, age, disability or marital status. Furthermore, in
accordance with Section 220-¢ of the Labor Law, if this
is a contract for the construction, alteration or repair of
any public building or public work or for the
manufacture, sale or distribution of materials,
equipment or supplies, and to the extent that this
contract shall be performed within the State of New
York, Contractor agrees that neither it nor its
subcontractors shall, by reason or race, creed, color,
disability, sex, or national origin: (a) discriminate in
hiring against any New York State citizen who is
qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired
for the performance of work under this contract. If this
is a building service contract as defined in Section 230
of the Labor Law, then, in accordance with Section 239
thereof, Contractor agrees that neither it nor its
subcontractors shall, by reason of race, creed, color,
national origin, age, sex or disability: (a) discriminate
in hiring against any New York State citizen who is
qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired
for the performance of work under this contract.
Contractor is subject to fines of $50.00 per person per
day for any violation of Section 220-¢ or Section 239
as well as possible termination of this contract and
forfeiture of all moneys due hereunder for a second or
subsequent violation.

6. WAGE AND HOURS PROVISIONS. If this is a

public work contract covered by Article 8 of the Labor
Law or a building service contract covered by Article
9 thereof, neither Contractor's employees nor the
employees of its subcontractors may be required or
permitted to work more than the number of hours or
days stated in said statutes, except as otherwise
provided in the Labor Law and as set forth in
prevailing wage and supplement schedules issued by
the State Labor Department. Furthermore, Contractor
and its subcontractors must pay at least the prevailing
wage rate and pay or provide the prevailing
supplements, including the premium rates for overtime
pay, as determined by the State Labor Deparment in
accordance with the Labor Law.
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7. NON-COLLUSIVE BIDDING REQUIREMENT.

In accordance with Section 139-d of the State Finance
Law, if this contract was awarded based upon the
submission of bids, Contractor warrants, under penalty
of perjury, that its bid was arrived at independently and
without collusion aimed at restricting competition.
Contractor further warrants that, at the time Contractor
submitted its bid, an authorized and responsible person
executed and delivered to the State a non-collusive
bidding certification on Contractor’s behalf.

8. .
In accordance with Section 220-f of the Labor Law and
Section 139-h of the State Finance Law, if this contract
exceeds $5,000, the Contractor agrees, as a material
condition of the contract, that neither the Contractor
nor any substantiaily owned or affiliated person, firm,
partmership or corporation has participated, is
participating, or shall participate in an international
boycott in violation of the federal Export
Administration Act of 1979 (50 USC App. Sections
2401 et seq.) or regulations thereunder. If such
Contractor, or any of the aforesaid affiliates of
Contractor, is convicted or is otherwise found to have
violated said laws or regulations upon the final
determination of the United States Commerce
Department or any other appropriate agency of the
United States subsequent to the contract’s execution,
such contract, amendment or modification thereto shall
be rendered forfeit and void. The Contractor shall so
notify the State Comptroller within five (5) business
days of such conviction, determination or disposition of
appeal (2NYCRR 105.4).

9. SET-OFF RIGHTS. The State shall have all of its

common law, equitable and statutory rights of set-off.
These rights shall include, but not be limited to, the
State’s option to withhold for the purposes of set-off
any moneys due to the Contractor under this contract
up to any amounts due and owing to the State with
regard to this contract, any other contract with any
State department or agency, including any contract for
a term commencing prior to the term of this contract,
plus any amounts due and owing to the State for any
other reason including, without limitation, tax
delinquencies, fee delinquencies or monetary penalties
relative thereto. The State shall exercise its set-off
rights in accordance with normal State practices
including, in cases of set-off pursuant to an audit, the
finalization of such audit by the State agency, its
representatives, or the State Comptoller.

10. RECORDS. The Contractor shall establish and
maintain complete and accurate books, records,

documents, accounts and other cvidence directly
pertinent to performance under this contact
(hereinafter, collectively, “the Records™). The Records
must be kept for the balance of the calendar year in
which they were made and for six (6) additional years
thereafter. The State Comptoller, the Attorney
General and any other person or entity authorized to
conduct an examination, as well as the agency or
agencies involved in this contract, shall have access to
the Records during normal business hours at an office
of the Contractor within the State of New York or, if no
such office is availabie, at a mutually agreeable and
reasonable venue within the State, for the term
specified above for the purposes of inspection, auditing
and copying. The State shall take reasonable steps to
protect from public disclosure any of the Records
which are exempt from disclosure under Section §7 of
the Public Officers Law (the “Statute™) provided that:
(i) the Contractor shall timely inform an appropriate
State official, in writing, that said records should not be
disclosed; and (ii) said records shall be sufficiently
identified: and (iii) designation of said records as
exempt under the Statute is reasonable. Nothing
contained hercin shall diminish, or in any way
adversely affect, the State’s right to discovery in any
pending or future litigation.

11. [DENTIFYING INFORMATION AND PRIVACY
NOTIFICATION. (a) FEDERAL EMPLOYER
IDENTIFICATION NUMBER and/or FEDERAL
SOCIAL SECURITY NUMBER. All invoices or New
York State standard vouchers submitted for payment
for the sale of goods or services or the lease of real or
personal property to a New York State agency must
include the payee’s identification number, i.c., the
seller’s or lessor's identification number. The number
is either the payee’s Federal employer identification
number or Federal social security number, or both such
numbers when the payee has both such numbers.
Failure to include this number or numbers may delay
payment. Where the payee does not have such number
or numbers, the payee, on its invoice or New York
State standard voucher, must give the reason or reasons
why the payee does not have such number or numbers.

{b) PRIVACY NOTIFICATION. (1) The authority to
request the above personal information from a seller of
goods or services or a lessor of real or personal
property, and the authority to maintain such
information, is found in Section 5 of the State Tax
Law. Disclosure of this information by the seller or
lessor to the State is mandatory. The principal purpose
for which the information is collected is to enable the
State to identify individuals, businesses and others who
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have been delinquent in filing tax returns or may have
_understated their tax liabilities and to generally identify
persons affected by the taxes administered by the
Commissioner of Taxation and Finance.  The
information will be used for tax administration
purposes and for any other purpose authorized by law.

(2) The personal information is requested by the
purchasing unit of the agency contracting to purchase
the goods or services or lease the real or personal
property covered by this contract or lease. The
information is maintained in New York State’s Central
Accounting System by the Director of State Accounts,
Office of the State Comptroller, AESOB, Albany, New
York 12236.

12. EQUAL EMPLOYMENT OPPORTUNITIES
FOR MINORITIES AND WOMEN. In accordance

with Section 312 of the Executive Law, if this contract
is: (i)a written agreement or purchase order instrument,
providing for a total expenditure in excess of
$25,000.00, whereby a contracting agency is
committed to expend or does expend funds in return for
labor, services, supplies, equipment, materials or any
combination of the foregoing, to be performed for, or
rendered or fumnished to the contracting agency; or (ii)
a written agreement in excess of $100,000.00 whereby
a contracting agency is committed to expend or does
expend funds for the acquisition, construction,
demolition, replacement, major repair or renovation of
real property and improvements thereon; or (iii) a
written agreement in excess of $100,000.00 whereby
the owner of a State assisted housing project is
committed to expend or does expend funds for the
acquisition, construction, demolition, replacement.
major repair or renovation of real property and
improvements thereon for such project, then:

(a) The Contractor will not discriminate against
employees or appiicants for employment because of
race, creed, color, national origin, sex, age, disability or
marital status, and will undertake or continue existing
programs of affirmative action to ensure that minonty
group members and women are afforded equal
employment opportunities without discrimination.
Affirmative action shall mean recruitment,
employment, job assignment, promotion, upgradings,
demotion, transfer, layoff, or termination and rates of
pay or other forms of compensation;

(b) at the request of the contracting agency, the
Contractor shall request each employment agency,
labor union, or authorized representative of workers
with which it has a collective bargaining or other

agreement or understanding, to furnish a written
statement that such employment agency, labor union or
representative will not discriminate on the basis of race,
creed, color, national origin, sex, age, disability or
marital status and that such union or representative will
affirmatively cooperate in the implementation of the
contractor’s obligations herein; and

(c) the Contractor shall state, in all solicitations or
advertisements for employees, that, in the performance
of the State contract, all qualified applicants will be
afforded equal employment opportunities without
discrimination because of race, creed, color, national
origin, sex, age, disability or marita] status.

Contractor will include the provisions of “a", “b"”, and
“c" above, in every subcontract over $25,000.00 for the
construction, demolition, replacement, major repair,
renovation, planning or design of real property and
improvements thereon (the “Work™) except where the
Work is for the beneficial use of the Contractor.
Section 312 does not apply to: (i) work, goods or
services unrelated to this contract; or (ii) employment
outside New York State; or (iii) banking services,
insurance policies or the sale of securities. The State
shall consider compliance by a contractor or
subcontractor with the requirements of any federal law
concerning equal employment opportunity which
effectuates the purpose of this section. The contracting -
agency shall determine whether the imposition of the
requirements of the provisions hereof duplicate or
conflict with any such federal law and if such
duplication or conflict exists, the contracting agency
shall waive the applicability of Section 312 to the
extent of such duplication or conflict. Contractor will
comply with all duly promulgated and lawful rules and
regulations of the Governor’s Office of Minority and
Women's Business Development pertaining hereto.

13. CONFLICTING TERMS. In the event of a

conflict between the terms of the contract (including
any and all attachments thereto and amendments
thereof) and the terms of this Appendix A, the terms of
this Appendix A shall controi.

14. GOVERNING LAW. This contract shall be

governed by the laws of the State of New York except
where the Federal supremacy clause requires otherwise.

15. LATE PAYMENT. Timeliness of payment and
any interest to be paid to Contractor for late payment
shall be governed by Article XI-A of the State Finance
Law to the extent required by law.
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16. NQO ARBITRATION. Disputes involving this

comtract, including the breach or alleged breach thereof,
may not be submitted to binding arbitration (except
where statutorily authorized), but must, instead, be
heard in a court of competent jurisdiction of the State
of New York.

17. SERVICE OF PROCESS. In addition to the

methods of service allowed by the State Civil Practice
Law & Rules (“CPLR"), Contractor hereby consents to
service of process upon it by registered or certified
mail, return receipt requested. Service hereunder shall
be complete upon Contractor’s actual receipt of
process or upon the State’s receipt of the return thereof
by the United States Postal Service as refused or
undeliverable. Contractor must promptly notify the
State, in writing, of each and every change of address
to which service of process can be made. Service by
the State to the last known address shall be sufficient.
Contractor will have thirty (30) calendar days after
service hereunder is complete in which to respond.

18. PROHIBITION ON PURCHASE OF TROPICAL
HARDWOODS. The Contractor certifies and warrants
that all wood products to be used under this contract
award will be in accordance with, but not limited to, the
specifications and provisions of State Finance Law
Section 165. (Use of Tropical Hardwoods) which
prohibits purchase and use of tropical hardwoods,
unless specifically exempted, by the State or any
govermnmental agency or political subdivision or public
benefit corporation. Qualification for an exemption
under this law will be the responsibility of the
contractor to establish to meet with the approval of the
State.

In addition, when any portion of this contract involving
the use of woods, whether supply or installation, is to
be performed by any subcontractor, the prime
Contractor will indicate and certify in the submitted bid
proposal that the subcontractor has been informed and
is in compliance with specifications and provisions
regarding use of tropical hardwoods as detailed in
Section 165 of the State Finance Law. Any such use
must meet with the approval of the State; otherwise, the
bid may not be considered responsive. Under bidder
certifications, proof of qualification for exemption will
be the responsibility of the Contractor to meet with the
approval of the State.

19. MACBRIDE FAIR EMPLOYMENT PRIN-
CIPLES. In accordance with the MacBride Fair

Employment Principles (Chapter 807 of the Laws of
1992), the Contractor hereby stipulates that the

Contractor either (a) has no business operations in
Northern Ireland, or (b) shall take lawful steps in good
faith to conduct any business operations in Northern
Ireland in accordance with the MacBride Fair
Employment Principles (as described in Section 165 of
the New York State Finance Law), and shall permit
independent monitoring of compliance with such
principles.

20. OMNIBUS PROCUREMENT ACT OF 1992, It

is the policy of New York State to maximize
opportunities for the participation of New York State
business enterprises, including minority and women-
owned business enterprises as bidders, subcontractors
and suppliers on its procurement contracts.

Information on the availability of New York State
subcontractors and suppliers is available from:

Empire State Development Corp.
Division of Small Business

One Commerce Plaza

Albany, New York 12245
Phone: (518) 473-0499

Fax: (518) 474-1512

A directory of minority and women-owned business
enterprises is available from:

Empire State Development Corp.
Minority & Women’s Business Devipmt Div.
One Commerce Plaza
Albany, New York 12245
Phone: (518) 473-0582
Fax: (518) 473-0665
and
Empire State Development Corp.
633 Third Avenue
New York, NY 10017
Phone: (212) 803-2414
Fax: (212) 803-3223
Internet: www.empire.state.ny.us\esd.htm

The Omnibus Procurement Act of 1992 requires that by
signing this bid proposal or contract, as applicable,
Contractors certify that whenever the total bid amount
is greater than $1 million:

(a) The Contractor has made reasonable efforts to
encourage the participation of New York State
Business Enterprises as suppliers and subcontractors,
including certified minority and women-owned
business enterprises, on this project, and has retained
the documentation of these efforts to be provided upon
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request to the State;

(b) The Contractor has complied with the Federal Equal
Opportunity Act of 1972 (P.L. 92-261), as amended;

(c) The Contractor agrees to make reasonable efforts
to provide notification to New York State residents of
employment opportunities on this project through
listing any such positions with the Job Service Division
of the New York State Department of Labor, or
providing such notification in such manner as is
consistent with existing collective bargaining contracts
or agreements. The Contractor agrees to document
these efforts and to provide said documentation to the
State upon request; and

(d) The Contractor acknowledges notice that the State
may seek to obtain offset credits from foreign countries
as a result of this contract and agrees to cooperate with
the State in these efforts.

21. P I AN NCTIONS PRO-
VISIONS. Bidders are hereby notified that if their

principal place of business is located in a state that
penalizes New York State vendors. and if the goods or
services they offer will be substantially produced or
performed outside New York State, the Omnibus
Procurement Act 1994 amendments (Chapter 684,
Laws of 1994) require that they be denied contracts
which they would otherwise obtain. NOTE: New
Mexico, S. Carolina, Alaska, W. Virginia, Oklahoma,
Montana, Wyoming, Louisiana and Hawaii are the
states currently subject to this provision.

Revised January 1996
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APPENDIX B

Standard Clauses for All New York State Department
of Environmental Conservation Contracts

The parties to the attached contract, license, lease,
amendment or other agreement of any kind (hereinafter “the
contract" or "this contract") agree to be bound by the following
clauses which are-hereby made a part of the contract. The word
"Contractor" herein refers to any party to the contract, other than
the New York State Department of Environmental Conservation
(hereinafter "Department").

I. The Department shall have the right to postpone, suspend,
abandon or terminate this contract, and such actions shall in no
event be deemed a breach of contract. In the event of any

termination, postponement, delay, suspension or abandonment, the
Contractor shall deliver to the Department all data, reports,
Plans, or other documentation related to the performance of this
contract, including but not limited to guarantees, warranties, as-
built plans and shop drawings. In any of these events, the
Department shall make settlement with the Contractor upon an
equitable basis as determined by the Department which shall fix the
value of the work which was performed by the Contractor pricr to
the postponement, suspension, abandonment or termination of this
contract. This clause shall not apply to this contract if the
contract contains other provisions applicable to postponement,
suspension or termination of the contract.

II. The Contractor agrees that it will indemnify and save harmless
the Department and the State of New York from and against all
losses from claims, demands, payments, suits, actions, recoveries
and judgments of every nature and description brought or recovered
against it by reason of any omission or act of the Contractor, its
agents, employees, or subcontractors in the performance of this
contract. The Department and the State of New York may retain such
monies from the amount due Contractor as may be necessary to
satisfy any claim for damages, costs and the 1like, which is
asserted against the Department and/or the State of New York.

ITII. (a) Conflict of Interest. To the best of the Contractor’s
knowledge and belief, the Contractor warrants that there are no
relevant facts or circumstances which could give rise to an
organizational conflict of interest, as herein defined, or that the
Contractor has disclosed all such relevant information to the
Department.

(b) An organizational conflict of interest exists whgn the
nature of the work to be performed under this contract may, without
some restriction on future activities, either rgsult in an unfair
comperitive advantage to the Contractor or impair or appear to

April 1, 1993
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impair the Contractor’s objectivity in performing the work for the
Department.

(c) The Contractor agrees that if an actual, apparent, or
potential organizational conflict of interest is discovered at any
time after award, whether before or during performance, the
Contractor will immediately make a full disclosure in writing to
the Department. This disclosure shall include a description of
actions which the Contractor has taken or proposes to take, after
consultation with the Department, to avoid, mitigate, or minimize
the actual or potential conflict.

(d) Remedies - The Department may terminate this contract in
whole or in part, if it deems such termination necessary to avoid
an organizational or personal conflict of interest, or an
unauthorized disclosure or information. If the Contractor was
aware of a potential conflict of interest prior to award, or
discovered an actual or potential conflict after award and did not
disclose or misrepresented relevant information to the Department,"
the Department may terminate the contract, or pursue such other
remedies as may be permitted by the terms of Clause I of this
Appendix or other applicable provisions of this contract regarding
termination.

(e) In addition to the requirements of the above clauses with
respect to "Organizational Conflicts of Interest," the following
provision with regard to employee personnel performing under this
contract shall apply until the earlier of the termination date of
the affected employee(s) or the duration of the contract.

The Contractor agrees to notify the Department immediately of
any actual, apparent or potential personal conflict of interest
with -~egard to any employee, subcontractor employee, or consultant
work g on or having access to information regarding this contract,
as scon as Contractor becomes aware of such conflict. A personal
conflict of interest is defined as a relationship of an employee,
subcontractor employee, or consultant with an entity that may
impair or appear to impair the objectivity of the employee,
subcontractor employee, or consultant in performing the contract
work. The Department will notify the Contractor of the appropriate
action to be taken.

(f) To the extent that the work under this contract requires
access to proprietary or confidential business or financial data of
other companies, and as long as such data remains proprietary or
confidential, the Contractor shall protect such data from
unauthorized use and disclosure and agrees not to use it to compete
with such companies.

(g) The Contractor shall certify annually that, to the best

of the Contractor'’'s knowledge and belief, all actual, appargnt or
potential conflicts of interest, both personal and organizational,

April 1, 1993

VII-10



have been reported to the Department. Such certification must be
signed by a senior executive of the Contractor and submitted in
accordance with instructions provided by the Department. Along
with the annual certification, the Contractor shall also submit an
update of any changes in the conflict of interest plan submitted
with its proposal for this contract. The initial certification
shall cover the one-year period from the date of contract award,
and all subsequent certifications shall cover successive annual
periods thereafter. The certification is to be submitted no later
than 45 days after the close of the previous certification period
covered. '

(h) The Contractor recognizes that employees in performing
this contract may have access to data, either provided by the
Department or first generated during contract performance, of a
sensitive nature which should not be released without Department
approval. Therefore, the Contractor agrees to obtain
confidentiality agreements from all employees working on
requirements under this contract including subcontractors and
consultants. Such agreements shall contain provisions which
stipulate that each employee agrees that the employee will not
disclose, either in whole or in part, to any entity external to the
Department, Department of Health or the New York State Department
of Law, any information or data provided by the Department or first
generated by the Contractor under this contract, any site-specific
cost information, or any enforcement strategy without first
obtaining the written permission of the Department. If a
contractor, through an employee or otherwise, is subpoenaed to
testify or produce documents, which could result in such
disclosure, the contractor must provide immediate advance
notification to the Department so that the Department can authorize
such disclosure or have the opportunity to take action to prevent
such disclosure. Such agreements shall be effective for the life
of the contract and for a period of five (5) years after completion
of the contract.

(i) .The Contractor agrees to insert in each subcontract or
consultant agreement placed hereunder (except for subcontracts or
consultant agreements for well drilling, fence erecting, plumbing,
utility hookups, security guard services, or electrical services)
provisions which shall conform substantially to the language of
this clause, including this paragraph (i), unless otherwise
authorized by the Department.

If this is a contract for work related to action at an
inactive hazardous waste site, the following paragraph shall apply:

(j) Due to the scope and nature of this contract, the

Contractor shall observe the following restrictions on future
hazardous waste site contracting for the duration of the contract.

April 1, 1993
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(1) The Contractor will be ineligible to enter into a
contract for remedial action projects for which the Contractor has
developed the statement of work or the solicitation package.

(2) The Contractor, during the 1life of the work
assignment and for a period of five (5) years after the completion
of the work assignment, agrees not to enter into a contract with or
to represent any party with respect to any work relating to
remedial activities or work pertaining to a site where the
Contractor previously performed work for the Department under this
contract without the prior written approval of the Department.

- (3) The Contractor agrees in advance that if any
bids/proposals are submitted for any work for a third party that
would require written approval of the Department prior to entering
into a contract because of the restrictions of this clause, then
the bids/proposals are submitted at the Contractor’s own risk, and
no claim shall be made against the Department to recover
bid/proposal costs as a direct cost whether the request for
authorization to enter into the contract is denied or approved.

IV. All requests for payment by the Contractor must be submitted
on forms supplied and approved by the Department. Each payment
request must contain such items of information and supporting
documentation as are required by the Department, and shall be all-
inclusive for the period of time covered by the payment request.

V. To the extent that federal funds are provided to the
Contractor or used in paying the Contractor under this contract,
the Contractor agrees that it will comply with all applicable
federal laws and regulations, including but not limited to those
laws and regulations under which the Federal funds were authorized.
The Contractor further agrees to insert in any subcontract
hereunder, provisions which shall conform substantially to the
language of this clause, including this paragraph.

VI. The Contractor shall have the status of an independent
contractor. Accordingly, the Contractor agrees that it will
conduct itself in a manner consistent with such status, and that it
will neither hold itself out as, nor claim to be, an officer or
employee of the Department by reason of this contract. It further
agrees that it will not make any claim, demand or application to
the Department for any right or privilege applicable to an officer
or employee of the Department, including but not 1limited to
worker’s compensation coverage, unemployment insurance benefits,
social security coverage, or retirement membership or credit.

VII. The terms contained in this clause shall have the definitions
as given in, and shall be construed according to the intent of
Article 15-A of the Executive Law, 9 NYCRR Part 540, et. seq.,
Article 52 of the Environmental Conservation Law and 6 NYCRR Part
' 615, et. seq., as applicable, and any goals established by this
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clause are subject to the intent of such laws and regulations.

(a) If the maximum contract price herein equals or exceeds
$25,000, and this contract is for labor, services, supplies,
equipment, or materials; or

If the maximum contract price herein equals or exceeds
$100,000 and this contract is for the acquisition, construction,
demolition, replacement, major repair or renovation of real
property and improvements thereon;

The affirmative action provisions and equal employment
opportunity provisions contained in this paragraph and paragraphs
b-f of this clause shall be applicable within the limitations
established by .Executive Law §§312 and 313 and the applicable
regulations.

(1) The Contractor is ;equested to make good faith efforts to
subcontract at least 15% of the dollar value of this contract to

Minority Owned Business Enterprises (MBEs) and at least SZ _ of
such value to Women Owned Business Enterprises (WBEs).

(2) The Contractor is requested to make good faith efforts to
employ or contractually require any subcontractor with whom it
contracts to make good faith efforts to employ minority group
members for at least _102 of, and women for at least 10%Z of, the
workforce hours required to perform the work under this contract.

(3) The Contractor is requested to make good faith efforts to
solicit the meaningful participation by enterprises identified in
the NYS Directory of Certified Businesses provided by the
Governor‘s Office of Minority and Women’s Business Development.

(b) The Contractor agrees to include the provisions set forth
in paragraph (a) above and paragraphs (a), (b), and (c) of clause
12 of Appendix A in every subcontract in such a manner that the
provisions will be binding upon each subcontractor as to work under
such subcontract. For the purpose of this paragraph, a
"subcontract" shall mean an agreement providing for a total
expenditure in excess of $25,000 for the construction, demolition,
replacement, major repair, renovation, planning or design of real
property and improvements thereon in which a portion of the
Contractor’s obligation under a State contract is undertaken or
assumed.

(c) The Contractor is requested to make good faith efforts to
utilize the MBE/WBEs identified in the utilization plan to the
extent indicated in such plan, and otherwise to implement it
according to its terms. The Contractor is requested to report on
such implementation periodically as provided by the contract, or
annually, whichever is more frequent. The Contractor also agrees
to incorporate into any contract with subcontractors, provisions
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applicable to recordkeeping, reporting, notice requirements and
actions suggested by the Department to implement the utilization
plan, and the intent of the Executive Law Article 15-A, the
regulations promulgated thereunder, and other applicable law and
regulations. '

(d) The Contractor hereby agrees to comply with the intent of
the applicable provisions of Executive Law Article 15-A and the
regulations promulgated thereunder. Executive Law §§312 and 316
are hereby incorporated by reference.

VIII. Prior to the commencement of any work under this contract,
the Contractor is required to meet all legal requirements necessary

in the performance of the contract. This includes but is not
limited to compliance with all applicable federal, state and local
laws and regulations promulgated thereunder. It is the

Contractor’s responsibility to obtain any necessary permits, or
other authorizations. By signing this contract, the Contractor
affirmatively represents that it has complied with said laws,
unless it advises the Department otherwise, in writing. The
Department signs this contract in reliance upon this
representation.

During the term of this contract, and any extensions thereof,
the Contractor must remain in compliance with said laws. A failure
to notify. .the Department of noncompliance of which the Contractor
was or should have been aware, may be considered a material breach
of this contract.

IX. The following steps, or as many as are necessary to resolve
the dispute between the Department and the Contractor, are
prescribed.

The Contractor specifically agrees to submit, in the first
instance, any dispute relating to this contract to the designated
individual, who shall render a written decision and furnish a copy
thereof to the Contractor and the Department. The Contractor must
request such decision in writing no more than fifteen days after it
knew or should have known of the facts which are the basis of the
dispute. The decision of the designated individual shall be final
and conclusive unless the Contractor files a written appeal of that
decision with the designated appeal individual within twenty days
of receipt of that decision.

The  designated appeal individual shall review the rgcqrd and
the decision and confirm or reverse the initial decision 1in

writing, in accordance with the Divisional contract resolution
procedures in effect at that time.
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The decision of the designated a indivi

. , ppeal individual shall be
fénal and cqn;lusxye unless the Contractor files a written appeal
of tpat decision with the Chair of the Contract Review Committee
within twency days of receipt of that decision.

The designated individual to hear disputes is:

H. Richard Koelling, P.E., Director
Bureau of Construction Services
NYSDEC-DER

50 Wolf Road

Albany, New York, 12233-7010
Telephone: (518) 457-9280

The de.s.ignated- appeal individual to review decisions made
regarding disputes is:

Thomas Quinn, P.E., Assistant Division Director
Division of Environmental Remediation
NYSDEC

50 Wolf Road

Albany, New York, 12233-7010

Telephone: (518) 457-0730

The Chair of the Contract Review Committee is:

Department of Environmental Conservation
Richard K. Randles, Chair

Contract Review Committee

S0 Wolf Road, Room 674

Albany, NY 12233-5010

Telephone: (518) 457-1141

The Chair of the Contract Review Committee shall convene a
fact-finding proceeding in accordance with the Committee’s
established contract dispute resolution guidelines. The proceeding
will provide the Contractor with an opportunity to be heard and to
submit additional written support of its position. The Committee
shall make a recommendation to the Division Director who shall
render the agency determination, subject to the final approval of
the Deputy Commissioner for Administration.

This decision shall be subject to review only pursuant to
Article 78 of the Civil Practice Law and Rules. Pending final
determination of a dispute hereunder, the Contractor shall proceed
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diligently with the performance of the Contract in accordance with
the decision of the designated individual. Nothing in this
Contract shall be construed as making final the decision of any
administrative officer upon a question of law.

Notwithstanding the foregoing, the following shall be subject
to review by the Contract Review Committee, at the option of the
Contractor: Disputes arising under Article 15-A of the Executive
Law (Minority and Women Owned Business participation), the
Department’s determination with respect to the adequacy of the
Contractor'’s Utilization Plan, or the Contractor’s showing of good
faith efforts to comply therewith. A request for a hearing before
the Committee should be made, in writing, within twenty days of
receipt of the Department’s determination.

The Committee will promptly convene a hearing in accordance
with Article 15-A of the Executive Law and the regulations
promulgated thereunder.

The decision of the Deputy Commissioner for Administratiam
shall be a final agency determination, reviewable in accordance
with said Article 78 of the Civil Practice Law and Rules.

X. (a) When appropriate, the Contractor shall post, in a
location designated by the Department, a copy of the New York State
Department of Labor schedules of prevailing wages and supplements
for this project, a copy of all re-determinatzions of such schedules
for the project, the Workers’ Compensation Law Section 51 notice,
all other notices required by law to be posted at the site, the
Department of Labor notice that this proiect is a public work
project on which each worker is entitled to receive the prevailing
wages and supplements for their occupation, and all other notices
which the Department directs the Contractor to post. The
Contractor shall provide a surface for such notices which is
satisfactory to the Department. The Contractor shall maintain such
notices in a legible manner and shall replace any notice or
schedule which is damaged, defaced, illegible or removed for any
reason. Contractor shall post such notices before commencing any
work on the site and shall maintain such notices until all work on
the site is complete.

(b) When appropriate, contractor shall distribute to each
worker for this Contract a notice, in a form provided by the
Department, that this project is a public work project on which
each worker is entitled to receive the prevailing wage and
supplements for the occupation at which he or she is working.
Worker includes employees of Contractor and all Subcontractors and
all employees of suppliers entering the site. Such notice shall be
distributed to each worker before they start performing any work of
this contract. At the time of distribution, Contractor shall have
each worker sign a statement, in a form provided by the Department,
certifying that the worker has received the notice required by this

April 1, 1993
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section, which signed statement "shall be maintained wicth the
payroll records required by the following paragraph (c).

(c) Contractor shall maintain on the site the original
certified payrolls or certified ctranscripts thereof which
Contractor and all of its Subcontractors are required to ma.ntain
pursuant to the New York Labor Law Section 220. Contractor shall
maintain with the payrolls or transcripts thereof, the statements
signed by each worker pursuant to paragraph (b).

XI. In accordance with State Law (Chapter 55 of the Laws of 1992),
the Department has the authority to administratively offset any
monies due it from the Contractor, from payments due to the
Contractor under this contract.

XII. The contractor agrees that if selected as the lowest bidder,
the contractor will stipulate concerning adherence to the MacBride
Fair Employment Principles, as prescribed by Chapter 807, of the
Laws of 1992. Section 174-B of the State Finance Law requires that
before entering into certain State contracts, persons or entities
stipulate that they either (1) have no business operations in
Northern Ireland or (2), if so engaged, will conduct such
operations in accordance with the MacBride Fair Employment
Principles.

For contracts competitively bid, if the lowest responsible
bidder fails to stipulate as required by Section 174-B, and another
bidder, whose bid price for goods, services or construction of
comparable quality is within five percent of the lowest bid, has so
stipulated, the contracting entity shall refer such bids to the
Office of General Services. The purpose of such referral is a
determination by the Commissioner of General Services whether it is
in the best interests of the State to reject the low bid and to
award the contract to another qualifying bidder.

XIII. Pursuant to Section 167-B of the State Finance Law, unless
otherwise exempted, any bid, proposal or other response to a
solicitation for bid or proposal which proposes or calls for the
use of any tropical hardwood or other tropical wood Qroduct in
performance of the contract shall be deemed non-responsive.

XIV. In the event of a conflict between the terms of this Appendix
B and the terms of the Contract (including any and all attachments
thereto and amendments thereof, but not including Appendix A), the
terms of this Appendix B shall control. In the event of a conflict
between the terms of this Appendix B and Appendix A, the terms of
Appendix A shall control.

April 1, 1993
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Rider to -
Appendix B

Standard Clauses for All
New York State Department of
Environmental Conservation
Contracts

The parties to this contract heféby agree that clause II o
this Appendix B is hereby revised to read as follows: -

II The Contractor agrees that it will indemnify
and save harmless the Department and the State of
New York from and against all losses from claims,
demands, payments, suits, actions, recoveries and
judgments, of every nature and,description brought
or recovered against it by reason of any acts or
omissions of the Contractor, its agents, employees,
or subcontractors in the performance of this
contract which are shown to have been the result of

negligence, gross negligence or reckless, wanton or
intentional misconduct.

Department of Environmental
Conservation

Dated: . By:

Director_of Fiscal Management

{Contractor)

“Dated: By:
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SECTION VIII

General Conditions

ARTICLE I - Preliminary Matters

Copies of Documents:

1.1 Department shall furnish to Contractor without charge up to ten copies of the Contract Documents.
Additional copies of the Contract Documents will be furnished, upon request, at the cost of reproduction.

Preconstruction Conference:

1.2 No later than twenty days after the Effective Date of the Agreement, but before Contractor starts the
Work, a conference will be held on a date and at a location set by Department to: ”

1.2.1

1.2.2

1.2.3

1.2.4

1.2.5

1.2.6

Review, item by item, the requirements of this Article;

Review the qualifications of Contractor's resident superintendent and the qualifications of any
Subcontractors and Suppliers of Contractor;

Discuss Contractor's plans for complying with the requirements of Article 5 of the General
Conditions;

Formalize procedures for processing of Administrative Agreements, Payment Applications,
Shop Drawings and other submittals, Change Orders and Proposed Change Orders, and
Contractor requests for clarifications and interpretation of Contract Documents;

Establish a working understanding among the parties as to the Work; and

Discuss any conflicts, errors or discrepancies that Contractor has discovered by review of the
Contract Docuiments.

Commencement of Contract Time and Start of Work at Site:

1.3 Before starting, Contractor shall carefully study and compare the Contract Documents and check and
verify pertinént figures shown thereon and all applicable field measurements. Contractor shall
immediately report in writing to Engineer any conflict, error or discrepancy which Contractor may
discover and shall obtain a written interpretation or clarification from Engineer before proceeding with
any Work affected thereby.

1.4 Before a Contractor may commence Work on the site but no later than 10 days after Notice of Award,
Contractor shall submit to Engineer for review and acceptance:

1.4.1

9/97

An interim progress schedule indicating Contractor's anticipated schedule for the Work for
the first three months in detail and for the remainder of the Work in summary form. If
Contractor doesn't intend to perform Work on the date when Contract Time commences,
Contractor must notify Department as soon as possible in writing when work will
commence so inspection services can be scheduled to minimize cost to the Department. The
interim progress schedule shall include the information specified in paragraphs 1.4.2and 1.4.3.
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1.4.2 An interim schedule of Shop Drawing, material, soil characteristic, sample collection and
analytical test result submissions covering the various stages of Work detailed in the first three
months of the interim Progress Schedule; and

1.4.3 An interim schedule of values on the form provided by Engineer covering the various stages
of Work detailed in the first three months of the interim Progress Schedule. Such prices will
include an appropriate amount of overhead and profit applicable to each item of Work which
will be confirmed in writing by Contractor at the time of submission.

Contractor shall start to perform the Work on the date specified in the Notice to Proceed in a manner
consistent with the Contract Documents. No Work shall be done prior to the date specified in the Notice
to Proceed unless written permission to do so is given by the Department to the Contractor.

Finalizing Interim Schedules:

1.6

Contractor shall submit a proposed progress schedule to finalize the interim schedules submitted in
accordance with paragraph 1.4 and the requirements of the Progress Schedule Section of the Standard
Specification no later than twenty days after starting work at the site. The progress schedule shall be
acceptable to Engineer and Department as providing an orderly progression of the Work to completion
within the Contract Time, but such acceptance will not relieve Contractor from full responsibility for
the progress or scheduling of the Work. The schedule of Shop Drawing, material, soil characteristic,
sample collection, and analytical test results submissions shall be acceptable to Engineer and
Department as providing a workable arrangement for processing the submissions. The schedule of
values shall be acceptable to Engineer and Department as to form and substance. The first Application
for Payment shall not be processed unless Contractor has submitted acceptable schedules.

ARTICLE 2 - Contract Documents: Intent, Amending, Reuse

Intent:

2

2
t2
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The Contract Documents comprise the entire agreement between Department and Contractor
concerning the Work. The Contract Documents are complementary; what is called for by one is as
binding as if called for by all.

The Contract Documents describe a functionally complete Project (or part thereof) to be constructed in
accordance with the Contract Documents. Any work, materials or equipment that may be necessary to
satisfactorily complete the contract must be supplied whether or not specifically called for. When words
which have a well-known technical or trade meaning are used to describe Work, materials or equipment,
such words shall be interpreted in accordance with that meaning. Reference to standard specifications,
manuals or codes of any technical society, organization or association, or to the Laws of any
governmental authority, whether such reference be specific or by implication, shall mean the latest
standard specification, manual, code or Laws in effect at the time of opening of Bids (or, on the Effective
Date of the Agreement if there were no Bids), even though reference may be specifically made to an
earlier standard. Ifthere is any conflict or discrepancy between standard specifications, manuals, or codes
of any technical society, organization or association, or between Laws, the Engincer shall determine
which shall apply and shall be binding on Contractor. Contractor has a duty to comply with the latest
standard specification, manual, code, or Laws in effect at the time of opening of bids, without any
increase in Contract Price or extension in Contract Time. Clarifications and interpretations of the
Contract Documents shall be issued by Engineer as provided in paragraph 8.4. However, no provision
of any referenced standard specification, manual or code (whether or not specifically incorporated by
reference in the Contract Documents) shall be effective to change the duties and responsibilities of
Department, Contractor or Engineer or any of their consultants, agents or employees from those set
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forth in the Contract Documents. If there is any conflict or discrepancy between the provisions of the
Contract Documents and any such referenced standard specification, manual, or code of any technical
society, organization or association, the provisions of the Contract Documents will take precedence.

2.3 If during the performance of the Work, Contractor finds a conflict, error or discrepancy in the Contract
- Documents, Contractor shall so report to Engineer in writing at once and before proceeding with the

Work affected thereby, and shall obtain a written interpretation or clarification.

Engineer will promptly investigate the matter and respond to Contractor. Until such interpretation or

clarification is obtained from Engineer, any Work done by Contractor after the discovery of such a

conflict, error or discrepancy, which is directly or indirectly affected by same, will be at Contractor's

own risk and Contractor shall bear all cost arising therefrom. In resolving such conflicts, errors or
discrepancies, the Contract Documents shall be given preference in the following order:

23.1 First, in accordance with the order of preference stated in the conflicting parts of the Contract
Documents as provided by Article 4 of the Agreement; '

23.2 In all cases, figured dimensions shall govern over scaled dimensions, but Work not
dimensioned shall be as directed, and Work not particularly shown, identified, sized, or
located shall be the same as similar parts that are shown or specified. Detail Drawings shall
govern over general Drawings, larger scale Drawings take precedence over smaller scale
Drawings, Change Order or Proposed Change Order Drawings govern over Contract Drawings,
and approved Shop Drawings govern over Contract Drawings. Specifications shall govern as
to products, execution and workmanship, and Drawings shall govern as to locations,
dimensions, or quantities to be furnished. Further, in all cases where specifications, notes or
details in two or more Specifications, or in two or more Drawings, conflict, the requirement
calling for the larger quantities, or higher quality product or workmanship shall prevail and be
binding on Centractor, unless otherwise directed by Engineer.

- Amending and Supplementing Contract Documents:

24 The Contract Documents may be amended to provide for additions, deletions and revisions in the Work
or to modify the terms and conditions thereof in one or more of the following ways as defined in
Section 2, "Terms and Definitions."

24.1 An Administrative Agreement,

242 A Change Order (pursuant to Article 9), or

<

243 A Proposed Change Order signed by Department (pursuant to Article 9).

Contract Price and Contract Time may only be changed by a Change Order.

2.5 In addition, the requirements of the Contract Documents may be supplemented, and minor variations and
deviations in the Work may be authorized, not involving an adjustment in Contract Price or Contract
Time, in one or more of the following ways:

2.5.1 A Field Order (pursuant to Article 8.4),

2.5.2 Engincer's approval of a Shop Drawing or sample (pursuant to Article 5.23 thru 5.29), or

2.53 Engineer's written interpretation or clarification (pursuant to Article 8.3).

-
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Reuse of Documents:

2.6

Neither Contractor nor any Subcontractor or Supplier or other person or organization shall have or
acquire any title to or ownership rights in any of the Drawings, specifications or other documents (or
copies of any thereof) prepared by or bearing the seal of Engincer or Design Engincer ; and they shall
not reuse any of the Design Enginecr m on extensions of the Project or any other project without the
written consent of Engincer or, and Department.

ARTICLE 3 - Availability of Lands; Physical Conditions; Reference Points

Availability of Lands:

3.1

(V8]
(¥}

As indicated in the Contract Documents, Department shall make available the lands upon which the
Work is to be performed, rights-of-way and easements for access thereto, and such other lands as are
designated for the use of Contractor. Easements or other authority for permanent structures or
permanent changes in existing facilities will be obtained and paid for by Department, unless otherwise
provided in the Contract Documents. If Contractor believes that any delay in Department's furnishing
of these lands or easements entitles Contractor to an extension of the Contract Time, Contractor may
make a request therefore as provided in Article 10 of the General Conditions. |f Department and
Contractor are unable to agree concerning such an extension, a claim may be made as provided in
Articles 9, 10 and 11 of the General Conditions.

Any lands and easements for access not furnished by Department which Contractor deems necessary
for the Work, including but not limited to requirements for temporary construction facilities, access and
egress, or for storage of materials, shall be provided by Contractor at no increase in Contract Price nor
extension in Contract Time. Contractor shall obtain all necessary permits and written approvals from
the appropriate jurisdictional agencies and property owner(s) for use of premises not furnished by
Department as described above, and for the use of all off-site areas needed for the Work including but
not limited to off-site borrow pits, and waste and disposal areas. [f permits and approvals do not specify
the required treatment, if any, of said areas during and at the completion of the Work, the Progress
Schedule must describe such treatment. Copies of all permits and approvals applicable to said areas shall
be filed with the Engineer before utilization of any said areas. Contractor shall have sole responsibility
for any property damage or personal injuries occasioned by an act or omission of Contractor in respect
to all lands, and easements obtained pursuant to this paragraph.

Engineering survey horizontal and vertical control reference points for construction which are specified
in the Contract Documents or which in Engincer's judgment are necessary to enable Contractor to
proceed with the Work, will be provided by Department. Contractor shall be responsible for laying
out the Work using such reference points, shall protect and preserve the established reference points; and
shall make no changes or relocations without the prior written approval of Engincer. Contractor shall
notify Enginecer in writing whenever any reference point is lost or destroyed or requires relocation
because of necessary changes in grades or locations; and shall be responsible for the accurate replacement
or relocation of such reference points by a professionally qualified surveyor at Contractor's expense.

Physical Conditions and Existing Structures:

3.4

9/97

Explorations and Reports: Reference is made to the Supplementary Bidding Information and
Requirements for identification of those reports of explorations and tests of conditions at the site that have
been utilized by Design Engineer in preparation of the Contract Documents; and for identification of
those drawings of physical conditions in or relating to existing surface structures (except Underground
Facilities referred to in paragraphs 3.6 and 3.7) which are at or contiguous to the site that have been
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utilized by Design Engineer in preparation of the Contract Documents. Contractor may rely upon the
accuracy of the technical data contained in such reports, as to the location where and at the point in time
when data was obtained, but not upon non-technical data, interpretations or opinions contained therein
or for the completeness thereof for Contractor's purposes. Except as indicated in the Bidding
Information and Requirements Section and in paragraphs 3.11 and 3.12, Contractor shall have full
responsibility with respect to subsurface conditions which Contractor could reasonably expect or foresee
by reason of the technical data and Contractor's inspection of the site, and with respect to physical
conditions in or relating to such surface structures.

3.5 Intentionally left blank.

Phiysical Conditions - Underground Facilities Shown or Indicated:

3.6 The information and data shown or indicated in the Contract Documents with respect to existing
Underground Facilities at or contiguous to the site is based on information and data furnished to the
Design Engincer by the owners of such Underground Facilities or by others. Unless it is otherwise
expressly provided in the Supplementary Conditions:

3.6.1 Department shall not be responsible for the accuracy or completeness of any such information
or data; and,

3.6.2 Contractor shall have responsibility: a) for reviewing and checking all such information and
data; b) for locating all Underground Facilities shown or indicated in the Contract Documents
as to depth and alignment in advance of installations, backfilling or other work required by the
Contract Documents; c) for coordination of the Work with the owners of such Underground
Facilities during construction, d) for the safety and protection thereof, and e) for repairing any
damage thereto resulting from the Work. The cost of and the time required to perform the
responsibilities outlined in this paragraph will be considered as having been included in the
Contract Price and in Contractor's schedule for the performance of the Work within the
prescribed Contract Time(s) and Contractor shall not be entitled to additional payment
therefor.

3.6.3 Contractor shall excavate and uncover all Underground Facilitics to be crossed or paralleled
by the proposed Work a sufficient time in advance to permit change in line and grade of the
existing Underground Facility or the proposed Work if the location of the existing
Underground Facility should interfere with the Work. Further, at a reasonable interval of time,
up to thirty days, will be allowed to Engineer and Department in order to resolve issues
relating to Underground Facilities shown or indicated which are determined to interfere with
the*Work. This interval of time will be considered as having been included in the Contract
Price and in Contractor's schedule for the performance of the Work within the Contract Time
unless otherwise agreed to in writing by Department. If more than thirty days is consumed
in resolving such issues, no claim will be allowed unless: 1) Contractor has given the notice
required in paragraph 3.7 of the General Conditions, and 2) within fifteen days thereafter,
Contractor has submitted to Department a written Proposed Change Order claim in
accordance with the requirement of Article 9, 10 and 11 of the General Conditions and the

Standard Specifications.

3.64 Where it is necessary for the Work to be close to or between other underground facilities or
structures for short distances, Contractor shall shore, block, and protect the other underground
facilities or structures to the satisfaction of the utility agency, state agency, municipality or
private owner having ownership or jurisdiction over said underground facilities on structures.
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3.6.5 Access to various municipal structures shall not be obstructed by Contractor to prevent use
of hydrants, valves, manholes, fire alarms, etc. Contractor is to make no connections to
existing water mains, or operate valves on existing mains, or otherwise interfere with the
operation of the existing water distribution system, without first giving written notice to the
owners of such municipal structures and securing their written approval of the proposed action.

Underground Facilities Not Shown or Indicated:

3.7

If an Underground Facility is uncovered or revealed at or contiguous to the site which was not shown or
indicated in the Contract Documents and which Contractor could not reasonably have been expected
to be aware of, Contractor shall promptly after leaming thereof and before performing any Work affected
thereby (except in an emergency as permitted by paragraph 5.22), identify the owner of such
Underground Facility and give written notice of such uncovering to that owner and to Engincer and
Department. Engineer and Department will promptly review the situation to determine the extent to
which the Contract Documents should be modified to reflect and document the consequences of the
existence of the Underground Facility, and take prompt action to amend the Contract Documents to the
extent necessary. During such time, Contractor shall be responsible for the safety and protection of such
Underground Facility as provided.in paragraph 5.20.

3.7.1 Contractor shall schedule excavation and uncovering Work to begin a sufficient time in
advance to allow Engincer's review and the possible amendment to the Contract Documents
if unanticipated Underground Facilities are discovered as described in paragraph 3.7. Further,
up to thirty days, will be allowed to Engincer and Department to resolve issues and problems
related to a report of newly discovered Underground Facilities, not shown or indicated. This
interval of time will be considered as having been included in the Contract Price and in
Contractor's schedule for the performance of the Work within the Contract Time and
Contractor shall not be entitled to any additional payment therefor.

3.7.2 No claim by Contractor under paragraph 3.7 of the General Conditions will be allowed unless
more than thirty days has elapsed and 1) Contractor has given the notice required in paragraph
3.7 of the General Conditions, and 2) within fifteen days thereafter, Contractor has submitted
to Department a written Proposed Change Order claim in accordance with the requirements
of Articles 9, 10 and | | of the General Conditions, and the Standard Specifications.

Report of Differing Site Conditions:

3.8

9/97

If Contractor believes that any subsurface or physical condition uncovered or revealed at the site renders
materially inaccurate any information in the Contract Documents or technical data on which Contractor
was entitled to rely as provided in paragraph 3.4 or 3.6, Contractor shall, immediately after becoming
aware thereof and before performing any Work in connection therewith (except in an emergency as
permitted by paragraph 5.22), notify Department and Engineer in writing about the inaccuracy or
difference to allow Department and Engincer to make any necessary changes to minimize the cost of
the Work. '

Engincer's and Department's Review: Engincer and Department will promptly review the pertinent
conditions, determine the necessity of obtaining additional explorations or tests with respect thereto, and
notify Contractor in writing of findings and conclusions. Immediately thereafter, Department shall
perform or cause to be performed any necessary or appropriate additional investigations and tests with
respect to the newly discovered conditions and furnish copies to Contractor.

Possible Document Change: [f Engineer concludes that there is a material error in the Contract
Documents or that because of newly discovered conditions a change in the Contract Documents is
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required, a Proposed Change Order or a Change Order will be issued as provided in Article 9 to reflect
and document the consequences of the inaccuracy or difference, provided Department has not exercised
its right to suspend or terminate under Article 14 of Section 8, "General Conditions", Appendix B, or
Article 12 of Section 6 "Agreement."

Possible Contract Adjustment: An increase or decrease in the cost of, or the time required to perform
any part of the Work, whether or not affected by such differing conditions, and a corresponding
adjustment in Contract Price or Contract Time in accordance with Articles 9, 10 and 11 of the General
Conditions, or any combination thereof, may be allowable to the extent that they are attributable to any
such inaccuracy or difference which Contractor could not reasonably have been expected to anticipate
or be aware of. If Department and Contractor are unable to agree as to the adjustment in Contract Price
or Contract Time, or if Engineer concludes that there is not a material error in the Contract Documents,
or that the uncovered or revealed condition could reasonably have been anticipated by Contractor, and
Contractor disagrees, a claim may be made therefor as provided in Articles 9, 10 and 11 of the General

Conditions.

No claim by Contractor under paragraph 3.11 of the General Conditions will be allowed unless 1)
Contractor has given the notice required in paragraph 3.8 of the General Conditions, and 2) within
fifteen days thereafter, Contractor has submitted to Department a written Proposed Change Order
substantiating in detail Contractor's proposed adjustments in accordance with the requirements of
Articles 9, 10 and 11 of the General Conditions, and the Standard Specifications.

Responsibilities and Allowances: Contractor shall schedule excavation and uncovering of Work to
begin a sufficient time in advance to allow Engincer's revicw as described in paragraph 3.9, and
Department's issuance of a Change Order or a Proposed Change Order as described in paragraph 3.10
in connection with a report of differing conditions. Further, a reasonable interval of time, not less than
thirty days will be allowed to Engineer and Department for those functions required to resolve any
report of differing conditions. This interval of time will be considered as having been included in the
Contract Price and in Contractor's schedule for the performance of the Work within the Contract Time.
If more than thirty days is used, no claim will be allowed unless (1) Contractor has given the notice
required in paragraph 3.8 of the General Conditions, and (2) within fifteen days thercafter, Contractor
has submitted to Department a written Proposed Change Order claim in accordance with the
requirements of Articles 9, 10 and 11 of the General Conditions, and the Standard Specifications.

ARTICLE 4 - Bonds and Insurance

Performance and Other Bonds:

4.1

9/97

Contractor shall furnish performance, labor and material payment Bonds, each in an amount at least
equal to the Contract Price as security for the faithful performance and payment of all Contractor's
obligations under the Contract Documents. These Bonds shall remain in effect until at least one year after
the date when final payment is made, unless otherwise provided by Law or by the Contract Documents.
Contractor shall also furnish such other Bonds as are required by the Supplementary Conditions. All
Bonds shall: a) be in the form prescribed by the Contract Documents; and b) be executed by such sureties
as are named in the current list of "Companies Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and As Acceptable Reinsuring Companies" as published by the U.S. Treasury
Department. Also the surety shall be licensed to do business in New York State. All Bonds signed by
an agent must be accompanied by a certified true copy of the agent's power of attorney. Contractor's
failure to submit and keep in effect a Bond or form of financial security acceptable to Department in the
manner required by this paragraph shall be cause for termination. Contractor shall give written notice
to Department and reference the site number and project name, if the surety on any Bond furnished by
Contractor is declared bankrupt, becomes insolvent, its right to do business is involuntarily terminated
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Insurance - All Types:

4.2

9/97

by any state or federal agency, it ceases to meet the requirements of paragraph 4.1, Contractor, if
required by Department, shall within fourteen days substitute another Bond or Surety, in an acceptable
form of financial security. The top of all bonds shall have "NYSDEC-DER Site No.".

If the provision of any bond requires that the surety be notified of any change in the Work, it shall be
Contractor's responsibility to so notify the surety. Contractor shall furnish Department any modified

bond.

Contractor shall purchase and maintain at its own expense the specific coverages and types of insurance
set forth in this Article.

4.2.1 Contractor shall not commence or continue to perform any work unless and until Contractor
has in full force and effect all required insurance, and until Contractor has submitted true
copies of all endorsements (i.e., amendments) and a copy of the Certificate of Insurance
attached herein to Department evidencing the specific insurance coverage required. No
payment for work performed shall become due and payable unless current certificates and
endorsements have been received.

422 Contractor shall not permit any Subcontractor, Supplier or other person or organization to
perform Work unless the following insurance requirements at a minimum have been complied
with by such Subcontractor, Supplier or other person or organization and proof of the issuance
of all policies of insurance has been delivered to Contractor.

4.2.2.1

4222

4224

Comprehensive general liability insurance providing coverage as herein required
of Contractor including Contractors' Protective Liability Insurance, Completed
Operations insurance, Products Liability Insurance and Contractual Liability
Insurance. Insurance must be project specific or contain an endorsement (i.e.
amendment) in writing (including print or stamp) added to and made part of the
insurance contract for the purpose of changing the original terms such that the
general aggregate limit applies separately to each of Contractor's projects away
from premises owned by or rented to Contractor.

Comprehensive automobile liability insurance with Department as an additional
insured.

Worker's Compensation Insurance in accordance with the Worker's Compensation
Law and Disability Benefits Law.

Department’s (Owner's) Protective Liability Insurance issued to and providing
coverage for damages imposed by law upon the people of the State of New York
and Department and all employees of Department both officially and personally,
with respect to all operations under the Agreement by Contractor or any
Contractor's subcontractors, including omissions and supervisory acts of the
State.

Pollution liability insurance with Department as an additional insured. Claims
made policies shall have a one (!) year tail beyond the date Department
determines physical completion.

423 Insurance shall be issued by carriers licensed to do business in New York State.
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4.24

4.2.5

42.7

Acceptance by Department of the insurance provided by Contractor shall not relieve
Contractor from liability or decrease the liability of Contractor hereunder. It is understood
that Department does not in any way represent that the insurance or the limits of insurance
specified in the Article is sufficient or adequate to protect Contractor's interests or liabilities,
but are merely minima.

All insurance shall be maintained in full force and effect until the Contract has been fully and
completely performed, as set forth in the Contract Documents. Completed operations
insurance shall remain in effect until one year after the date of final acceptance of work under
the contract, or one year after Contractor or any Subcontractor performs any work under the
Contract, whichever is later. Should any coverage approach expiration during the period in
which it must remain in full force and effect, it shall be renewed prior to its expiration , and
a certificate again filed with Department. Also, any endorsements (i.e., amendments) which
change insurance during the length of the contract shall also be submitted to Department for
acceptance. All insurance policies shall require notice to Department 30 days prior to
expiration, termination, or suspension of such policy, directed to the attention of Department.
Expiration of any coverage shall be grounds for termination of contract for cause, at the option

of Department.

Contractor shall deliver, if requested by Department, duplicate originals of each policy
required by Contract Documents, as well as insurance policies of Subcontractors, in such
number as Department may require, and such alternate or additional proof of coverage as

Department demands.

Nothing contained in these insurance requirements shall be construed to limit the liability of
Contractor or Contractor's insurance carriers.

Liability insurance shall be provided in amounts not less than:

Combined Bodily Injury and Automobhile Other
Property Damage Single Limit

Per Occurrence - $1,000,000 $1,000,000

Aggregate I $2,000.000

Pollution Liability insurance shall be provided in amounts not less than $5,000,000 per claim if possible.
If Contractor obtained liability insurance without a pollution exclusion clause, a copy of the policy must
be submitted to Department with the executed contract. If Contractor cannot obtain pollution liability
insurance coverage, the following documentation is required: written confirmation by Contractor of at
least three attempts to obtain pollution liability insurance and a copy of the rejection letters for at least

three insurance carriers.

Notwithstanding the foregoing, Contractor shall purchase and maintain at its own expense insurance as
may be required by the Supplementary Conditions or Law or othenwise deemed necessary by Department
with Department as an additional insured.

44.1

Where special or unusual hazards peculiar to this contract are foreseeable, Contractor shall
take such steps as are necessary to insure itself against such hazards and be responsible for any
damage, including water, which results from the occurrence of the hazards in connection with

the performance of Work under the Contract.
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442 Contractor shall purchase and maintain insurance which complies with the requirements of
the Flood Disaster Protection Act.

443 Contractor shall maintain until the physical completion date builder's risk insurance on the
Builder's Risk Completed Values Form with extended coverage, on the value of the work
which shall be the contract amount. Whenever applicable, the Contractor's Interest Completed
Value Form may be used. The extended coverage endorsement may include a loss deductible
clause of $100.00. Department shall be listed as an additional insured. The Builder's Risk
policy shall include the following endorsement. "It is made a condition of this insurance that

- occupancy of the premises shall not require consent of the insurance company nor rate of
adjustment."

ARTICLE 5 - Contractor's Responsibilities

Supervision and Superintendence:

5.1

Contractor shall supervise and direct the Work required by the contract competently and efficiently,
devoting such attention thereto and applying such skills and expertise as may be necessary to perform the
Work in accordance with the Contract Documents. Contractor shall be responsible for the means,
methods, techniques, sequences and procedures of construction; except that Contractor shall not be
responsible for the negligence of others in the design or selection of a specific means, method, technique,
sequence or procedure of construction which is indicated in and required by the Contract Documents.
Contractor shall be responsible to see that the finished Work conforms with the Contract Documents.

Contractor shall keep on the Site of the Work at all times during its progress, a competent and reliable
resident superintendent, who shall not be replaced without written approval of Department. The
superintendent will be Contractor's representative at the site and shall have authority to act on behalf
of Contractor. All communications given to the superintendent shall be as binding as if given to
Contractor.

5.2.1 Department may require immediate replacement of the superintendent upon written notice for
cause.
522 The superintendent and similar authorized representatives of any Subcontractors as requested

by Department or Enginecr shall attend all meetings pertaining to the Work.

5.23 Whenever the superintendent is not present for performance of a particular part of the Work
and Engineer is not able to give to Contractor, through the superintendent, information
reldtive to an interpretation of the Contract Documents, or relative to disapproval or rejection
of materials or the performance of such work, Engincer may so inform the worker in charge
of such Work. Information so given shall be binding as if given to superintendent.

5.24 Contractor shall issue all communications to Department through Engineer except as
provided by Contract Documents. All written correspondence to Engineer shall be copied to
Department.

Labor, Working Hours, Materials and Equipment:

5.3

6/97

Contractor shall provide competent, suitably qualified personnel to survey and lay out the Work and
perform construction as required by the Contract Documents. Contractor shall, at all times, employ
labor and equipment which shall be sufficient to prosecute the several classes of work to full completion
in the manner and time specified. All workers must have sufficient skill, experience and Health and
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Safety training required to perform properly the work assigned them. All workers engaged on special or
skilled work shall have had sufficient experience in such work to perform properly and satisfactorily
including operation of any equipment involved. Any person employed by Contractor or Subcontractor
whom the Engineer or Department may determine incompetent or unfit to perform the work shall be
at once discharged or reassigned and not again be employed on Work in connection with this Contract.
The Contractor may request review by Department regarding the discharge of such employee(s).
Contractor shall at all times maintain good discipline and order at the site. Except in connection with
the safety or protection of persons or the Work or property at the site or adjacent thereto, and except as
otherwise indicated in the Contract Documents, all Work at the site shall be performed during normal
working hours as defined in paragraph 5.3.1 below, and Contractor shall not permit overtime Work or
the performance of Work during hours other than normal Working hours without: a) prior written notice
to Engineer; b) Department's written consent; and c) written approval from the New York State
Department of Labor as required by law.

5.3.1 Normal working hours shall be defined as a normal working schedule which a) does not exceed
eight hours per working day, occurring between the hours set forth at the pre-construction
conference, or if none are set forth, beginning no earlier than 7:00 a.m. and ending at no later
than 5:00 p.m.; and b) does not exceed 40 hours per week, excluding overtime Work, Work
on Saturdays, Sundays, and legal holidays (New Years, Memorial Day, Independence Day,
Labor Day, Thanksgiving and Christmas). Work during other than normal working hours may
be scheduled by Contractor by first obtaining written permission from Department and as
provided in Section 5.3. Department shall be entitled to recover extra costs incurred in
providing inspection related to Work done during other than normal working hours in
accordance with paragraph 5.3.5 below.

- 5.3.2 If Contractor, for convenience, voluntarily chooses to schedule Work during hours other than
normal working hours at no increase in Contract Price, Contractor shall submit details of such
proposed schedule with the interim Progress Schedule described in paragraph 1.6 of the
General Conditions. Any Progress Schedule calling for Work outside of normal working hours
shall be reviewed for acceptance by Engineer and Department and must be in accordance
with the requirements of the New York State Labor Law and Articles 1.6 and 5.3 of the
General Conditions. :

533 If at any time subsequent to the submission and approval of the Progress Schedule pursuant
to the General Conditions and the Standard Specifications, an event or delay not meeting the
requirements for extensions in Contract Time set forth in Articles 9, 10 and 11 of the General
Conditions occurs, and requires Contractor to schedule Work during hours other than normal
working hours for Contractor's convenience and at no increase in Contract Price, Contractor
shail submit, at least ten working days in advance of the acceleration period, a proposed revised
accelerated schedule for review by Engineer and Department. |f Department accepts the
revised accelerated Progress Schedule, Department will so notify Contractor in writing.

534 If the accelerated Progress Schedule pursuant to paragraph 5.3.2 or 5.3.3 is accepted by
Department, Contractor shall reimburse Department for all extra costs incurred in
providing inspection during hours other than normal working hours in accordance with
paragraph 5.3.5 below. Acceptance by Department of the accelerated Progress Schedule shall
not justify an increase in Contract Price; any increase in Contractor's cost to perform the
Work, or any part thereof, whether or not affected by Contractor's initiated acceleration
proposal, shall remain the responsibility of Contractor.

535 Contractor shall reimburse Department for the extra costs incurred in providing inspection
during hours other than normal working hours when Department considers that the additional
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hours are due to Contractor's inefficiencies or delays. Reimbursement may include but may
not be imited to costs for Enginecr, Resident Project Representatives, administrative expenses
and other related costs. Reimbursement for Engincer's charges shall be in amounts equal to
Engineer's charges to Department for inspection during hours other than normal working
hours under the terms of Engincer's agreement with Department. In the event Contractor
fails to pay such costs within 30 days after receipt of an invoice from Department, a Change
Order or Proposed Change Order may be issued incorporating the unpaid amounts, and
Department shall be entitled to an appropriate decrease in Contract Price.

53.6 Department may direct Contractor to accelerate if the progress of Work indicates
Contractor may not be able to complete the contract within the contract terms. Contractor
shall be responsible for all increased costs due to the acceleration.

Unless otherwise specified in the Contract Documents, Contractor shall furnish and assume full
responsibility for all materials, equipment, labor, transportation, construction equipment and machinery,
tools, appliances, fuel, power, light, heat, telephone, water, sanitary facilities, storage areas, temporary
facilities and all other facilities and incidentals necessary for the furnishing, performance, testing, start-up
and completion of the Work.

5.4.1 All water for testing, flushing and construction shall be furnished by Contractor. If water is
available from Department and Department agrees to its use, Contractor shall connect to
Decpartment's water system at a point approved by Department. Department will charge
Contractor for water used in performing the above functions in accordance with
Department's established rate schedule. There shall be installed at each and every connection
to any water supply: (a) a meter accepted by Department or Owner of water supply, and (b)
a backflow preventer device accepted by the New York State Department of Health.

54.2 In the event that Contractor wishes to utilize water from Department's facilities as a
substitute source of test water, Contractor shall submit sufficient information in accordance
with paragraph 5.7.2 of the General Conditions to allow Engineer to evaluate the substitution.
Such information shall in addition include a description of the necessary equipment and
temporary facilities needed to implement the substitute and an estimate of the costs savings
anticipated. In the event that the substitution is accepted by Engincer pursuant to the
requirements of paragraph 5.7.3 of the General Conditions and allowed by Department, and
the supply of water is inadequate in quantity or quality, Contractor shall be responsible for
obtaining other sources of test water at no increase in Contract Price or extension in Contract
Time.

543 Cottractor shall light the parts of the Work performed during working hours in the manner
required by law and as required by Engineer or Department.

Except as otherwise provided in the Contract Documents, all materials shall be of good quality, good
condition and new, and all equipment shall be new or in good working order and of good quality. As
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of required tests)
as to the kind and quality of materials and equipment. All materials and equipment shall be applied,
installed, connected, erected. used, cleaned and conditioned in accordance with the instructions of the
applicable Supplier except as otherwise provided in the Contract Documents.

5.5.1 Contractor shall provide to Department for Department's benefit through Engincer all
manufacturers' warranties for materials, and products incorporated into the Work, or required
by the Contract Documents to be furnished by Contractor.
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5.5.2

5.5.3

Contractor shall obtain from manufacturers of all materials and products complete
information as to any special condition, or restriction to be applied in the use of these items.
Should the manner or method of installation, specified performance or test results as set forth
in the Specifications be contrary to the manufacturer's recommendations for installation and
use of the product, the Contractor shall notify Engincer of same for appropriate action. Lack
of such notification shall constitute a certification and guarantee by Contractor that
Specification requirements will be met by such materials and products to be incorporated.

Contractor shall submit data on all products to be incorporated into the Work required by the
Contract Documents, including but not limited to complete maintenance instructions (including

_ preventive maintenance and operating requirement data) and parts lists in sufficient detail to

facilitate ordering replacements, in accordance with the procedures set forth in the Special
Supplementary Conditions, the Standard Specifications or the Supplementary Specifications.

Adjusting Progress Schedule:

5.6

Contractor shall report on the status of and revise the Progress Schedule to Engineer and Department
by delivering Progress Schedule status and update submittals to Engineer in accordance with the
Specifications and Article 1.6 of the General Conditions. If Contractor does not adequately update the
Schedule, Department may reject Contractor's requests for payment, provided that Department gives
Contractor 10 days written notice of its intention to do so.

"Or-Equal" or Substitute Items:

9/97

5.7.1

Whenever materials or equipment are specified or described in the Contract Documents by
using the name of a proprictary item or the name of a particular Supplier, the naming of the
item is intended to establish the type, function, quality, performance and design criteria
required. Unless the name is followed by words indicating that no "or equal” or substitution
is permitted, materials or equipment of other Suppliers may be accepted by Engincer if
sufficient information is submitted by Contractor to allow Engincer to determine that the
material or equipment proposed is equivalent or equal to that named. The procedure for review
by Engincer will include the following as supplemented in the Contract Documents. Requests
for review of "or equal” or substitute items of material and equipment will not be accepted by
Engincer from anyone other than Contractor. If Contractor wishes to furnish or use an "or
equal” or substitute item of material or equipment, Contractor shall make written application
to Engineer for acceptance thereof, certifying that the proposed "or equal” or substitute shall
perform the functions and achieve the results called for by the general design, be similar and
of equal substance and quality to that specified and be suited to the same use as that specified.
4

5.7.1.1 The application shall state that the evaluation and acceptance by Engincer of the
proposed "or equal" or substitute shall not prejudice completion of the Work, or
any part thereof, within the Contract Time, or contract times (including
Contractor's achievement of Substantial Completion on time), whether or not
acceptance of the "or equal” or substitute for use in the Work would require a
change in the Work, or any part thereof, or would require the Department or
others having a contract with Department for Work on the Project to adapt the
Contract Documents to the proposed "or equal” or substitute; and whether or not
incorporation or use of the "or equal” or substitute in connection with the Work
is subject to payment of any license fee or royalty. All variations of the proposed
"or equal” or substitute from that specified shall be identified in the application
and available maintenance, repair and replacement services shall be indicated.
The application shall also contain an itemized estimate of all increases or
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5.7.2

decreases in the following costs: 1) the cost of, or the time required to perform
any part of the Work, and the corresponding adjustments in Contract Price and
Contract Time, resulting directly or indirectly from evaluation and acceptance of
the proposed substitute, including, but not as a way of limitation, costs-and delays
associated with redesign, or claims of other contractors affected by the resulting
"or equal” or substitute, and 2) increases or decreases in operating, maintenance,
repair, replacement or spare part costs, all of which shall be considered by
Engincer in evaluating the proposed "or equal” or substitute. In rendering a
decision, Department and Engineer shall at a minimum, have access to any
available Total Float in the approved Progress Schedule. Engineer may require
Contractor to furnish at Contractor's expense additional data about the proposed
"or equal” or substitute.

If a specific means, method, technique, sequence or procedure of construction is indicated in
or required by the Contract Documents, Contractor may fumnish or utilize a substitute only if
first approved by Engincer. Contractor shall submit in writing sufficient information to allow
Engincer to determine that the substitute proposed is equivalent to that indicated or required
by the Contract Documents. The procedures for review by Engincer established by paragraph
5.7.1, and as may be supplemented in the Contract Documents, will apply to reviews under this
paragraph.

Engincer shall be allowed a reasonable time as determined by Department within which to
evaluate each proposed "or equal” or substitute. Engincer and Department shall be the sole
judge of acceptability, and no "or equal® or substitute shall be ordered, installed or utilized
without Engincer's prior written acceptance which will be evidenced by either a Change Order
or an approved Shop Drawing. Department may require Contractor to furnish at
Contractor's expense a special performance guarantee or other financial security with respect
to any substitute. Engincer will keep record of the time required by Engincer and Engincer's
consultants in evaluating "or equals" or substitutions proposed by Contractor and in making
changes in the Contract Documents occasioned thereby. Whether or not Engineer accepts an
"or equal” or proposed substitute, Department shall be entitled to an offset against any
payment due Contractor for the charges of Engincer and Engincer's consultants for
evaluating each proposed "or equal” or substitute after the second submittal on such item. In
the event that substitute materials or equipment are accepted and are less costly than the
originally specified materials or equipment, then the net difference in cost shall benefit
Department, and an appropriate Change Order or Proposed Change Order shall be executed
to reflect the difference in cost. If Engineer or Department determine that the deduction
proposed by Contractor does not reflect the net difference in cost, then this shall be adequate
justification to reject the proposed substitute. Additional construction and/or engineering costs
identified after Department's acceptance of the proposal and resulting from installation of an
"or equal” or substitute shall be borne by Contractor.

Subcontractors, Suppliers and Others:

9/97

5.8.1

Contractor shall not employ nor award Work to Subcontractors in excess of the amount
specified in Article 7 of the Supplementary Bidding Information and Requirements Section.
Such percentage may be increased by an Administrative Agrcement if, during performance of
the Work, Contractor requests an increase and Department at its sole discretion determines
that the increase would be to Department's advantage. Contractor shall submit to
Department a statement stating the character and amount of the work to be subcontracted and
the party to whom it is proposed to subcontract the work. Contractor shall not employ any
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Subcontractor, Supplier or other person or organization whether initially or as a substitute,
unless first approved by Department.

5.82 Wherever Work to be performed by Contractor or by a Subcontractor is dependent upon
Work of other Subcontractor(s) or the work of separate contractor(s), then Contractor shall

require such Subcontractor(s) whose Work is so dependent to:

5.8.2.1 Provide necessary notices of delay, data or other requirement(s) for performance
of dependent Work or work of separate contractor(s),

5.8.2.2 Supply and/or install items to be built into dependent Work or work of separate

contractor(s),
5.82.3 Make provisions for dependent Work or work of separate contractor(s),
5.824 Examine previously placed dependent Work or work of separate contractor(s),
5.8.2.5 Check and verify dimensions of previously placed dependent Work or work of

separate contractor(s),

5.8.2.6 Notify Engineer in writing immediately upon determining previously placed
dependent Work or work of separate contractor(s), the dimensions of which are
unsatisfactory or will prevent a satisfactory installation of Work,

5.82.7 Not proceed with Work until the unsatisfactory dependent conditions which
prevent satisfactory installation of Work have been corrected.

Installation of Work by Contractor or by a Subcontractor in any given area shall constitute
acceptance by Contractor or by such Subcontractor of all previously placed dependent Work
or work of separate contractor(s) and after such acceptance Contractor shall not make any
claims for additional costs based on alleged deficiencies in such Work.

5.83 Whenever other Contractors will perform portion(s) of the work that depend on the
Contractor's portion of the Work; Contractor shall provide all of the notices and information
listed in 5.8.2. to such other Contractors in a timely manner.

Contractor shall be fully responsible to Department and Engineer for Contractor's acts and omissions
and all acts and omissions of the Subcontractors, Suppliers and other persons and organizations
performing o& furnishing any of the Work under a contract with any level of Subcontractor or Supplier.
Nothing in the Contract Documents shall create any contractual relationship between Department or
Engineer and any such Subcontractor, Supplier or other person or organization. Department or
Engineer may furnish to any Subcontractor or Supplier, to the extent practicable, evidence of the
payments made to Contractor on account of specific Work done.

The various sections, divisions and subdivisions of the Standard and Supplementary Specifications and
the identifications of any Drawings shall not control Contractor in dividing the Work among
Subcontractors or Suppliers or delineating the Work to be performed by any specific trade. The Standard
Specifications, Supplementary Specifications, and Drawings are complementary to each other and are to
be read as a whole. Anything mentioned or shown in a division of such Specifications, or Drawings or
in a specific trade Drawing shall be effective as if shown in all divisions of such Specifications and in all
Drawings. [n addition to the requirements of paragraphs 5.23 through 5.29 of the General Conditions,
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5.11

shop drawings of a specific trade shall be compared to and coordinated with those from other trades by
Contractor before submission to Engincer.

All Work performed for Contractor by a Subcontractor will be pursuant to an appropriate agreement
between Contractor and the Subcontractor which specifically binds the Subcontractor to the applicable
terms and conditions of the Contract Documents for the benefit of Department.

Patent Fees and Royalties:

5.12

9/97

Contractor shall pay all license fees and royalties and assume all costs incident to the use in the
performance of the Work or the incorporation in the Work of any invention, design, process, product,
device or intellectual processes which is the subject of patent rights or copyrights held by others, both
when a particular invention, design, process, product or device is specified in the Contract Documents
for use in the performance of the Work and otherwise. It is the intent of the parties that whenever
Contractor is required or desires to use any design, device, material or process covered by letters, patent,
trademark or copyright, the right for such use shall be provided for by suitable legal agreements with the
patentee or owner, and a copy of this agreement shall be filed with Engincer. However, whether or not
such agreement is made or filed as noted, Contractor and Contractor's surety in all cases shall
indemnify and hold harmless Department and Engincer and their employees as provided in paragraph
5.12.1 thereof and in Appendix B.

5.12.1  Contractor shall, at its expense, defend any suit instituted against Department and indemnify
Department against any award of damages and costs made against Department by a final
judgment of a court of last resort based on the claim that any of inventions, designs, processes,
products, devices or intellectual processes furnished by or used in the performance or
incorporated in the Work by Contractor or any Subcontractor or Supplier, infringes any
patent or copyright of the United States; provided Department gives Contractor immediate
notice in writing, permits Contractor to defend the suit and gives Contractor all available
information, assistance and authority to do so. Contractor shall control the defense of any
such suit, including appeals, and all negotiations to effect settlement. I1f any of such items in
any such suit is held to so infringe and its use is enjoined. Contractor shall, at its election and
expense: |) procure for Department the right to continue using the same; or 2) replace or
modify the same so that it becomes non-infringing; or 3) remove the same and eliminate any
obligation to pay future charges or royalties pertaining thereto.

5.12.2  In the event that an action at law or in equity is commenced against Department or State
arising out of a claim that its use of any invention, design, process, product, device or
intellectual process as under this Agreement infringes on any patent, copyright or proprietary
riglit, and such action is forwarded to Contractor for defense and indemnification pursuant
to paragraph 5.12.1 and Appendix B. Department shall copy all pleadings and documents
forwarded to Contractor together with the forwarding correspondence to the Office of the
Attorney General of the State of New York together with a copy of the Contract Documents.
If upon receipt of such request for defense, or at any time thereafter, Contractor is of the
opinion that the allegations in such action, in whole or in part, are not covered by the
indemnification set forth herein, Contractor shall immediately notify Department and the
Office of the Attorney General of the State of New York in writing and shall specify to what
extent Contractor believes it is and is not obligated to defend and indemnify under the terms
and conditions of this Agreement. Contractor shall in such event protect the interests of the
State of New York and secure a continuance to permit the State of New York to appear and
defend its interests in cooperation with Contractor as is appropriate including any
jurisdictional defenses which the State shall have.
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5.12.3  Contractor shall, however, have no liability to the Department under this Article 5.12 if any
infringement is based upon or arises out of: 1) Compliance with designs, plans, or
specifications furnished by or on behalf of Department as to the items; 2) Alterations of the
items by Department; 3) Failure of Department to use updated items provided by
Contractor for avoiding infringement; 4) Use of items in combination with apparatus or
devices not delivered by Contractor; 5) Use of items in a manner for which the same were
neither designed nor contemplated; or 6) A patent or copyright in which Department or any
affiliate or subsidiary of the Department has any direct or indirect interest by license or
otherwise.

5.124  The foregoing states Contractor's entire liability for, or resulting from, patent or copyright
infringement or claim thereof.

Permits:
5.13  Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for any permits

or licenses required for performance of Work. Contractor shall pay all governmental charges and
inspection fees necessary for the prosecution of the Work, which are applicable at the time of opening
of Bids, or if there are no Bids on the Effective Date of the Agreement. Contractor shall pay all charges
for connections or disconnections required by the Work to Underground Facilities or utilities owned by

third parties.

Laws and Regulations:

Taxes:

5.15

5.14.1  Contractor shall comply with all Laws applicable to performance of the Work. Except where
otherwise expressly required by applicable Laws or Contract Documents, neither Department
nor Engineer shall be responsible for monitoring Contractor's compliance with any Laws.

5.14.2  IfContractor observes that the Contract Documents arc at variance with any applicable Laws,
Contractor shall inmediately give Engineer prompt written notice thereof, and any necessary
changes will be authorized by one of the methods set forth in paragraph 2.4 and 2.5 of the
General Conditions. [f Contractor performs any Work knowing or having reason to know
that it is contrary to such Laws, and without such notice to Engineer, Contractor shall bear
all costs arising therefrom; however, it shall not be Contractor's primary responsibility to
make certain that the Specifications and Drawings are in accordance with such Laws.

Contractor shall pay all sales, consumer, use and other similar taxes required to be paid by Contractor
in accordance with the Laws of the State of New York which are applicable during the performance of
the Work. Materials, supplies and equipment incorporated into the Work or sold to New York State are
exempt from New York State sales tax.

Use of Premises:

5.16

9/97

Contractor shall confine the use and storage of construction equipment, the storage of materials and
equipment and the operations of workers to the Project site and land and areas identified in and permitted
by the Contract Documents and other land and areas permitted by applicable Laws, rights-of-way, permits
and easements, and shall not unreasonably encumber the premises with construction equipment or other
materials or equipment. Unless otherwise provided in the Contract Documents, use of Department's
facilities at or contiguous to the site by Contractor for storage of materials or equipment shall not be
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permitted. Contractor shall assume full responsibility for any damage to any such land or area, or to the
owner or occupant thereof or of any land or areas contiguous thereto, resulting from the acts or omissions
of Contractor. Should any claim be made against Department or Engineer by any such owner or
occupant because of the performance of the Work, Contractor shall promptly attempt to settle with such
other party by agreement or otherwise resolve the claim by arbitration or by Law. Contractor shall, to
the fullest extent permitted by Laws, indemnify and hold Department harmless in accordance with the
provisions of Appendix B.

5.16.1  Temporary buildings (e.g., storage sheds, trailers, shops, offices) and utilities may be erected
by Contractor only with the approval of Engincer and shall be built without additional
expense to Department. Such temporary buildings and utilities shall remain the property of
Contractor and shall be decontaminated as necessary and removed by Contractor at his
expense upon complietion of the Work; the buildings and utilities may be abandoned and
remain at the site with the written consent of Department.

5.16.2  When materials are transported for performance of the Work, vehicles shall not be loaded
beyond the loading capacity recommended by the manufacturer of the vehicle or prescribed by
Federal, State, or local law or regulation. When it is necessary to cross curbs, sidewalks or
work which is completed or underway on site, Contractor shail protect them from damage,
and shall repair any damage caused.

5.16.3  Notwithstanding the designation of site boundaries or the indication of temporary fences or
barricades, the provisions of the Contract Documents governing certain phases or portions of
the Work may require that certain operations be carried out beyond the site boundaries.
Trenching, utility Work, site development, landscaping, other Work, if required beyond such
designated limits, shall be scheduled in such a manner as to cause or occasion a minimum of
inconvenience or disturbance to or interference with the normal operation of Department,
abutting owners and the public. Contractor shall obtain Department's prior approval and all
necessary approvals from others, including but not limited to public authorities and utility
companies for such operations, and shall conduct such operations expeditiously and restore the
affected area to its original condition immediately upon completion of such operations, unless
othenwise specified in the Contract Documents.

5.16.4  All existing walks, roadways, paved or landscaped areas on which temporary driveways or
walks are rerouted shall be restored to their original condition, immediately upon completion
of the phases or portions of the Work for which such features were disturbed unless otherwise
specified in the Contract Documents.

5.16.5  Pumaping, draining and control of surface and ground water will be carried out so as to avoid
endangering the Work or any adjacent facility or property, or interrupting, restricting or
othenwise infringing or interfering with the use thereof, or exceeding the limits allowed by
Contract Documents, or applicable Law.

During the progress of the Work. Contractor shall keep the Site free from accumulations of waste
materials, rubbish and other debris resulting from the Work. Atthe completion of the Work Contractor
shall remove all waste materials, rubbish and debris from and about the premises as well as all tools,
appliances, construction equipment and machinery, and surplus materials, and shall leave the Site clean
and ready for Department. Contractor shall restore all pavement, sidewalks, driveways, fences, shrubs,
lawns, trees and any other public or private property damaged as a result of the Work under this Contract.
All such replacement shall be done in accordance with the applicable specifications and no separate or
extra payment will be made unless specifically provided for in the Payment Items. In all cases, said
replacement shall be at least equal to the original conditions.
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5.18

Contractor shall not load nor permit any part of any structure to be loaded in any manner that will
endanger the structure, nor shall Contractor subject any part of the Work or adjacent property to stresses
or pressures that will endanger it.

As-Built Documents:

5.19

Contractor shall maintain in a safe place at the Site one as-built document which shall consist of all
Drawings, Specifications, Addenda, written amendments, Change Orders, Proposed Change Orders, field
test records, construction photographs, Field Orders and written interpretations and clarifications (issued
pursuant to paragraph 8.3) in good order and annotated to show all changes made during construction.
Contractor will be required to review with Engineer the status of all as-built documents in connection
with Engincer's evaluation of an Application for Payment. Pursuant to paragraph 13.2.1 of the General
Conditions, failure to maintain a current file of such as-built documents up-to-date may be just cause to
recommend withholding of payments for Work performed. These as-built documents together with all
approved samples and a copy of all approved Shop Drawings shall be available to Engineer for reference
at the Site. Upon completion of the Work, these as-built documents, samples and Shop Drawings shall
be delivered to Engincer for Department. Failure by Contractor to produce acceptable as-built
documents of the above listed items shall be cause for reduction of Contract Price in an amount equal to
Department's cost of generating or producing the as-built documents.

Health, Safety and Protection:

5.20
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Contractor shall be responsible for initiating, maintaining and supervising all health and safety
precautions and programs in connection with the Work which include but are not limited by the Contract
Documents and Contractor's Health and Safety Plan. Contractor shall take all necessary precautions
for the health and safety of, and shall provide the necessary protection to prevent damage, injury or loss
to all employees and other persons and organizations who may be affected thereby. Contractor shall
comply with all applicable Laws of any public body having jurisdiction for the health and safety of
persons or property in order to protect them from damage, injury or loss; and shall erect and maintain all
necessary safeguards for such health, safety and protection. Contractor shall notify owners of
Underground Facilities and utility owners when performance of the Work may affect them, and shall
cooperate with them in the protection, removal, relocation and replacement of their property. In addition
to any requirements imposed by Laws, Contractor shall shore up, brace, underpin, and protect as may
be necessary, all foundations and other parts of all existing structures adjacent to and adjoining the site
which are in any way affected by the excavations or other operations connected with performance of the
Work under the Contract. All damage, injury or loss to any property referred to in this paragraph caused,
directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier or any other person
or organization directly or indirectly employed by any of them to perform or furnish any of the Work or
caused by anybne for whose acts any of them may be liable, shall be remedied by Contractor; provided
that Contractor shall not be responsible for damage or loss attributable to defects in the Drawings or
Specifications or to the acts or omissions of Department or Engineer or anyone employed by either of
them or anyone for whose acts either of them may be liable, and not attributable, directly or indirectly,
in whole or in part, to the fault or negligence of Contractor. Contractor's duties and responsibilities
for the safety and protection of the Work shall continue until such time as all the Work is completed and
Engineer has issued a written notice to Department and Contractor in accordance with paragraph 13.11
that the Work is acceptable, except as otherwise expressly provided in connection with Substantial
Completion. Department has the right to suspend Work or terminate this contract for cause for
Contractor's failure to comply with any health and safety plan required by the Contract Documents or

Law.
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5.21  Contractor shall designate a responsible representative at the site whose duty shall be the prevention of
accidents. This person shall be Contractor's superintendent unless otherwise designated in writing by
Contractor to Department.

Emergencies:

5.22 In emergencies affecting or threatening to affect the safety or protection of persons or the Work or

property at the site or adjacent thereto when prompt action is required and there is no reasonable
opportunity for prior consultation with Engineer or Department, Contractor, without special instruction
or authorization from Engineer or Department, is obligated to act to prevent threatened damage, injury
or loss. Contractor shall give Engineer prompt telephonic notice followed by written notice thereof,
including any significant changes in the Work or variations from the Contract Documents which
Contractor believes have been caused thereby. If Engineer determines that a change in the Contract
Documents is required because of the action taken in response to an emergency, an Administrative
Agreement, Field Order, Proposed Change Order or Change Order shall be issued to document the
consequences of the changes or variations. Contractor shall give Engincer and Department name and
number of contact for emergencies during non-Work hours.

Shop Drawings and Samples:

5.23

5.25

5.26
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After checking and verifying all field measurements and after complying with applicable procedures
specified in the Contract Documents, Contractor shall submit to Engineer for review and approval in
accordance with the accepted schedule of Shop Drawing submissions (see paragraph 1.4, hereof) six
copies of all Shop Drawings plus additional copies as required by Contractor, uniess otherwise specified
in the Contract Documents. All such Shop Drawings shall bear a stamp or other specific written
indication that Contractor has satisfied the requirements of the Contract Documents with respect to the
review of the submissions including but not limited to subparagraph 5.25 below. All submissions shall
be identified as Engincer may require. The data shown on the Shop Drawings shall be complete with
respect to quantities, dimensions, specified performance and design criteria, materials and similar data
to enable Engineer to review the information as required.

Contractor shall also submit to Engincer for review and approval with such promptness as to cause no
delay in Work, all samples required by the Contract Documents. Contractor shall check all samples,
shall identify them clearly as to material, Supplier, pertinent data such as catalog numbers and the use for
which intended, and shall submit with them a written certification that Contractor has satisfied the
requirements of the Contract Documents with respect to the review of such submissions including but not
limited to subparagraph 5.25 below.

Before submission of each Shop Drawing or sample, Contractor shall certify that all quantities,
dimensions, specified performance criteria, installation requirements, materials, catalog numbers and
similar data with respect thereto have been reviewed or that each Shop Drawing or sample has been
coordinated with other Shop Drawings and samples and with the requirements of the Work and the

Contract Documents.

At the time of each such submission, Contractor shall give Engineer specific written notice of each
variation that the Shop Drawings or samples may have from the requirements of the Contract Documents,
and, in addition, shall cause a specific notation of each such variation to be made on each Shop Drawing

submitted to Engineer for review and approval.
Engincer will review and approve or disapprove Shop Drawings and samples in 14 days. However,

Engineer's review and approval of Shop Drawings will be only for conformance with the design concept
of the Project and for compliance with the information given in the Contract Documents and shall not
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extend to the accuracy of other matters that may be contained in the submittals, including but not limited
to such matters as dimensions, quantities, performance of equipment and systems proposed by
Contractor, Contractor's means, methods, techniques, sequences or procedures of construction (except
where a specific means, method, technique, sequences, and procedures of construction is indicated in or
required by the Contract Documents) or to safety precautions or program incident thereto, the correctness
of which shall remain the sole responsibility of Contractor. The review and approval of a separate item
as such will not indicate approval of the assembly in which the item functions.

5.27.1  When reviewed by Engineer, each submittal of Shop Drawings and samples will be retumed
to Contractor as either "Approved"”, "Approved as Noted", "Resubmit with Revisions", or
"Disapproved". Submittals stamped as "Approved" or "Approved as Noted" will indicate
Engincer's approval thereof, subject to the provisions of paragraph 5.27.

5.27.2  Contractor shall revise and correct Shop Drawings and samples and resubmit them to
Engineer for Engineer's second review and retumn pursuant to paragraph 5.28. Contractor
shall direct specific attention in writing to revisions other than the corrections called for by
Engineer on previous submittals.

5.27.3  Costs associated with Engincer's review and return of a Shop Drawing or sample submission
other than ones submitted pursuant to paragraph 5.7 of this Section shall be borne by
Contractor after the Engincer's second review. Department's charges to Contractor for
additional reviews will be equal to Enginecr's charges to Department under the terms of
Engincer's agreement with Department. In the event Contractor fails to pay such costs
within 30 days after receipt of an invoice from Department, funds will be withheld from
payment requests and at the completion of the Work, a Change Order or proposed Change
Order will be issued incorporating the unpaid amount, and Department will be entitled to an
appropriate decrease in Contract Price.

5.27.4  After the Engineer's second review, delays associated with Contractor's resubmittal and
Engineer's review and return of a particular Shop Drawing or sample submission shall be the
responsibility of Contractor. Such delays shall not justify an increase in Contract Price nor
an extension in Contract Time.

Enginecer's review and approval of Shop Drawings or samples shall not relieve Contractor from
responsibility for any variation from the requirements of the Contract Documents unless Contractor has
in writing called Engineer's attention to each such variation at the time of submission as required by
paragraph 5.26 and Engineer has given written approval of each such variation by a specific written
notation thereof incorporated in or accompanying the Shop Drawing or sample approval; nor will any
approval by Engineer relieve Contractor from responsibility for errors or omissions in the Shop
Drawings or from responsibility for complying with paragraph 5.25.

Where a Shop Drawing or sample is required by the Specifications, any related Work performed prior to
Engineer's review and approval of the pertinent submission will be the sole expense and responsibility
of Contractor.

Continuing the Work:

5.30

9/97

Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or
disagreements with Department. No work shall be delayed or postponed pending resolution of any
disputes or disagreements, except as permitted by Article 14 of the General Conditions or as Contractor
and Department may otherwise agree in writing.
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Weather Protection:

5.31  Contractor shall be responsible for initiating, maintaining and supervising all weather protection
precautions and programs in connection with the Work. Additional weather protection provisions, if
applicable, are set forth in the Supplementary Conditions, Standard Specifications or Supplementary
Specifications.

Cutting and Patcling of Work:

5.32  Contractor shall be responsible for all cutting of masonry and other materials, and all fitting, drilling or
patching which may be necessary to complete the Work or to make its several parts fit together properly,
whether or not such Work is expressly specified in the Contract Documents.

533  Contractor shall not damage or endanger any portion of the Work or the work performed by
Department or by any separate contractors by cutting, patching or otherwise altering any work, or by
excavation. Contractor shall not cut or otherwise alter work performed by Department or any separate
contractors except with the written consent of Department and of such separate contractor. Contractor
shall not reasonably withhold from Department or any separate contractor consent to cutting or otherwise

altering the Work.

Quality Control:

5.34  Reference is made to the Supplementary Conditions, Standard Specifications and Supplementary
Specifications for the identification of Contractor's quality control system requirements under the
Contract.

Project Meetings:

5.35  Contractor, along with appropriate Subcontractors, suppliers and manufacturers, shall attend weekly
project meetings at the site or as requested by Department or Engineer, for the purpose of discussing
and resolving matters concerning the various elements of the Work.

Notification of Emergency Services:

5.36  Contractor shall notify all local Police, Fire Department and Ambulance Services at least twenty-four
(24) hours in advance of construction across or adjacent to existing roadways in order that such services
might be aware of any disrupted access.

4

Conflicts Between Contract Documents and Site:

537  Contractor shall notify Engineer and Department immediately upon discovering any conflicts,
ambiguities, error or inconsistencies in the Contract Documents, between the Contract Documents and
the actual Site Conditions. or between the Contract Documents and work being done by others. Failure
to promptly notify the Engincer and Department may invalidate Contractor's request for an increase
in Contract Price and/or Time.

9/97 VIII-22



ARTICLE 6 - Other Work

Related Work at Site:

6.1

6.2

6.3

Department may perform other work related to the Project at the site by Department's own forces, have
other work performed by utility owners, or enter into other contracts for such other work.

Contractor shali afford each utility owner and other contractor who is a party to a direct contract with
Department (or Department, if Department is performing the additional work with Department's
employees) proper and safe access to the site and a reasonable opportunity for the introduction and storage
of materials and equipment and the execution of such work, and shall properly connect the Work with
theirs. Contractor shall do all the Work that may be required to make its several parts come together
properly and integrate with other work. Contractor shall only alter the work of others with the written
consent of Engineer and notice to the other contractors whose work will be affected, and shall not
endanger any work of others by altering their work. The duties and responsibilities of Contmctor under
this paragraph are for the benefit of such utility owners and other contractors.

If any part of Contractor's Work depends for proper execution or results upon the work of any such other
contractor, utility owner or Department, Contractor shall inspect and promptly report to Engineer in
writing any delays, defects or deficiencies in such work that render it unavailable or unsuitable for such
proper execution and results. Contractor's failure so to report shall constitute an acceptance of the other
work as fit and proper for integration with Contractor's Work except for latent or non-apparent defects
and deficiencies in the other work.

ARTICLE 7 - Department's Responsibilities

7.1

7.2

7.4

~J
wh

7.6
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Department may issue communications to Contractor through Engineer.

In case of termination of the employment of Engineer, Department shall appoint an engineer whose
status under the Contract Documents shall be that of the former Engineer.

Department shall furnish the data required of Department under the Contract Documents promptly and
shall make payments to Contractor promptly after they are due as provided in Article 13.

Department is represented by the Project Field Representative, the Project Manager and the Designated
Representative whose duties and authority are set forth in the Contract Documents. Department is also

represented by Engineer.

Department‘will not be responsible for Contractor's means, methods, techniques, sequences or
procedures of construction, or the safety precautions and programs incident thereto, unless the Contract
Documents specifically impose such a duty on Department. Department will not be responsible for
Contractor's failure to perform or furnish the Work in accordance with the Contract Documents.

Department will not be responsible for the acts or omissions of Contractor or of any Subcontractor,
any Supplier, or of any other person or organization performing or furnishing any of the Work.
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ARTICLE 8 - Engincer's Status During Construction

Project Representation:

8.1

The duties and responsibilities and the limitations of authority of Engineer during construction- are set
forth in the Contract Documents. Engineer's Resident Engineer will assist Engineer in inspecting the
performance of the Work. The duties, and authorities of any Resident Engineer and Resident Project
Representatives are set forth in the Contract Documents. Secondarily Department is represented as set
forth in article 7.4 of the General Conditions.

Visits to Site:

8.2

Engincer shall make any on-site inspections necessary to check the quality or quantity of the Work and
to determine if the Work is proceeding in accordance with the Contract Documents. Engineer's duty to
visit the site shall in no way be construed to relieve Contractor of its duty to perform the Work in
conformance with the Contract Documents.

Clarifications and Interpretations:

83

Engincer or Department shall issue with reasonable promptness and within 14 days maximum such
written clarifications or interpretations of the requirements of the Contract Documents (in the form of
Drawings or otherwise) as Engineer or Department may determine necessary, which shall be consistent
with or reasonably inferable from the overall intent of the Contract Documents. If Contractor believes
that a written clarification or interpretation justifies an increase in Contract Price or an extension in
Contract Time, Contractor shall be required to deliver a written notice thereof to Engincer and
Department in accordance with the provisions of Article 9 of the General Conditions. If Department
and Contractor are unable to agree as to amount and extent thereof, a claim may be made pursuant to
Articles 10, 11 and 15 of the General Conditions.

Authorized Variations in Work:

8.4

Engincer may authorize minor variations in the Work from the requirements of the Contract Documents
which do not involve an adjustment in the Contract Price or the Contract Time and are consistent with
the overall intent of the Contract Documents. These may be accomplished by a Field Order and will be
binding on Contractor who shall perform the Work involved promptly. [f Contractor believes that a
Field Order justifies an increase in Contract Price or an extension in Contract Time, Contractor shall be
required to deliver a written notice thereof to Engineer in accordance with the provisions of Article 9 of
the General Conditions. If Department and Contractor are unable to agree as to amount and extent
thereof, a claim may be made pursuant to Articles 10 and 11 of the General Conditions.

Rejecting Defective Work:

8.5

9/97

Engincer, based on its inspections, reports of its Resident Engineer, other information available to it and
its professional experience and training, or the direction of Departiment, may disapprove or reject Work
at any time during the construction of the Work, which Engineer believes to be Defective Work.
Engineer shall also have authority to require special inspection or testing of the Work as provided in
paragraphs 12.4 through 12.10 of the General Conditions, whether or not the Work is fabricated, installed,
or completed. When Contractor has been notified by Enginecr of disapproval or rejection of Defective
Work, Contractor shall take immediate action to correct same at no additional cost.
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Shop Drawings, Change Orders and Payments:

8.6

8.7

8.8

Engincer's responsibilities regarding Shop Drawings and samples, are set forth in paragraphs 5.23
through 5.29 of the General Conditions. If Contractor believes that Engincer's approval of a Shop
Drawing or sample justifies an increase in Contract Price or an extension in Contract Time, Contractor
shall be required to deliver a written notice thereof to Engineer in accordance with the provisions of
Article 9 of the General Conditions. [f Department and Contractor are unable to agree as to amount
and extent thereof, a claim may be made pursuant to Articles 10 and 11 of the General Conditions.

Enginecr's duties regarding Change Orders are set forth in Articles 9, 10 and 11 of the General
Conditions.

Engincer's duties regarding Applications for Payment, etc., are set forth in Article 13 of the General
Conditions.

Determinations for Unit Prices:

8.9

Engincer will review and make preliminary determinations on the actual quantities and classifications
of acceptable Unit Price Work performed by Contractor. Engincer will review such preliminary
determinations with Contractor, before rendering a written decision thereon by recommendation of an
Application for Payment or otherwise. Department shall review and approve Engincer's determinations.
Department's decisions thereon shall be final unless within |5 days after the date of any such decision,
Contractor delivers to Department and to Engineer written notice of intention to dispute such a

decision.

Decisions on Disputes:

8.10

Engincer shall interpret the Contract Documents and determine the acceptability of the Work thereunder
subject to Department's right to modify or overrule Engincer's determination after consultation with
Engincer and Contractor. Disputes or other matters relating to the acceptability of the Work or the
interpretation of the requirements of the Contract Documents pertaining to the performance and
furnishing of the Work, and disputes under Articles 9, 10, 11 and 15 of the General Conditions in respect
to changes in the Contract Price or Contract Time will be referred to Engineer in writing with a request
for a formal determination in accordance with this paragraph. Engincer shall render such determination
in writing within a reasonable time. Written notice of each such claim, dispute or other matter shall be
delivered by Contractor to Engineer and Department within fifteen days after the occurrence of the
event giving rise thereto. Written data supporting such dispute or other matters shall be submitted to
Department within forty-five days after such occurrence, unless Department allows an extension of time
to submit additional information.

Limitations on Engineer's Responsibilities:

8.11
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Whenever in the Contract Documents the terms "as ordered," "as directed.” "as required,” "as allowed,"
"as approved,” or terms of like effect or import are used, or the adjectives "unreasonable,” "unsuitable,”
"acceptable," "proper," or "satisfactory,” or adjectives of like effect or import are used to describe a
requirement, direction, review or judgment of Engincer as to the Work, it is intended that such
requirement, direction, review or judgment will be solely to evaluate the Work for compliance with the
Contract Documents unless there is a specific statement indicating otherwise. The use of any such term
or adjective shall not be effective to assign to Engincer any duty or authority to supervise or direct the
furnishing or performance of the Work or any duty or authority to undertake responsibility contrary to the
provisions of paragraph 8.12 or 8.13. -
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8.12

8.13

Engincer will not be responsible and Contractor remains responsible for Contractor's means, methods,
techniques, sequences and procedures of construction, and the safety precautions and programs incident
thereto, unless Contract Documents specifically impose such a duty on Engineer. Engineer will not be
responsible for Contractor's failure to perform or furnish the Work in accordance with the Contract

Documents.

Engincer will not be responsible for the acts or omissions of Contractor or of any Subcontractor, any
Supplier, or of any other person or organization performing or furnishing any of the Work.

ARTICLE 9 - Changes in the Work

9.1

9.2

9.3

9.4

9/97

Without invalidating the Agreement, Department may, at any time or from time to time and without
notice to any surety, order additions, deletions or revisions in the Work or other requirements, which the
performance of, or compliance with, is established in the provisions of the Contract Documents. These
changes will be initiated by Proposed Change Orders, in Administrative Orders and authorized by Change
Orders. Upon receipt of an Administrative Order, or Proposed Change Order, the Contractor shall
proceed with the Work Involved. All such Work Involved shall be performed in accordance with the
applicable conditions of the Contract Documents. [f an Administrative Order or Proposed Change Order
causes an increase or decrease in the Contract Price or an extension or shortening of the Contract Time,
an equitable adjustment will be made in a duly executed Change Order. The value of any work covered
by a Proposed Change Order or a Change Order for an increase or decrease in the Contract Price or the
Contract Time, hereafter called the "Work Involved”, shall be determined by one of the following

methods:

Department may order minor changes in the Work which do not involve an adjustment in the Contract
Price or in the Contract Time and are consistent with the overall intent and purpose of the Contract
Documents. Such minor changes will be authorized by a Field Order which shall be binding on
Department and Contractor who shall perform such changes promptly. If Contractor believes that a
Field Order justifies an increase in the Contract Price or the Contract Time, Contractor shall make
written notification within 3 days and provide documentation within 15 days in a Proposed Change Order
to Engincer.

Additional work performed without authorization of a Proposed Change Order will not entitle Contractor
to an increase in the Contract Price or an extension in the Contract Time, except in the case of emergency
work as provided in paragraph 5.22 of the General Conditions and except in the case of uncovering Work
as provided in paragraph 12.9 and 12.10 of the General Conditions.

When changes in the Work, involving adjustments to the Contract Price or Contract Time are
contemplated¥y Department, pursuant to paragraph 9.1, Contractor may be requested to submit a cost
proposal prior to being authorized to proceed with the change. If Department and Contractor are
unable to agree and Department orders the change, or if Department pursuant to Engincer's review
and decision concludes that the written direction, instruction, interpretation or clarification, approval,
decision or determination does not require an increase in Contract Price or extension in Contract Time,
Contractor will be required to carry on with the Work involved and adhere to the Progress Schedule.
Contractor proposals substantiating the amount and extent of any proposed adjustment in Contract Price
or Contract Time shall become due within three days of receipt (or issuance) of a Proposed Change Order
initiated by Department (or Contractor), and shal! be submitted in accordance with Articles 9, 10 and
11 of the General Conditions. Any delays in the submittal of Contractor proposals relative to
adjustments in Contract Price or Contract Time will not justify a delay or constitute basis for an increase
in Contract Price or an extension in Contract Time. Unless Contractor gives written notice of intent to
appeal Department's determination or to file a claim in accordance with Article 15 of the General
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9.5

9.6

9.7

9/97

Conditions, within said thirty days of the issuance of a Proposed Change Order or the rejection of a
Proposed Change Order, Department's determination shall be final and binding upon Contractor.

Upon receipt of a cost proposal from Contractor, pursuant to paragraph 9.4 above, and if Department
agrees with the increase or decrease in the Contract Price or Contract Time, Department shall authorize
the change in the Work by issuing a Proposed Change Order and shall begin preparation of a Change
Order covering the Work Involved. '

9.5.1

A Change Order shall also be any other written order, including direction, instruction,
interpretation, determination, or decision embodied in a Field Order, or in a response to a
request for clarification or interpretation of the requirements of the Contract Documents, or in
an approval of a Shop Drawing or sample, or in a decision relating to a report or differing or
unforeseen conditions or the acceptability of Work or Admistrative Order which causes any
change, provided that Contractor gives Engineer and Department a dated written notice
identifying the written order and stating circumstances and other information required in the
Article and in Articles 9, 10 and | | of the General Conditions indicating that Contractor
considers the written order a Proposed Change Order.

Contractor quotations substantiating the amount or extent of any proposed adjustment in
Contract Price or Contract Time shall cover all known amounts or extents to which Contractor
is entitled as a result of the proposed change. Pursuant to this requirement of the Contract
Documents, Contractor acknowledges and agrees to the following waivers when executing
Change Orders or Proposed Change Orders authorized in accordance with paragraph 9.4 of the
General Conditions:

9.5.2.1 Contractor acknowledges and agrees that the adjustments in Contract Price and
Contract Time stipulated in this Change Order represent full compensation for all
increases or decreases in the cost of, or the time required to perform the entire
Work under the Contract, arising directly or indirectly from this Change Order,
including this and all previous Change Orders. Acceptance of this waiver
constitutes an agreement between Department and Contractor that the Change
Order represents an all inclusive, mutually agreed upon adjustment to the Contract
for all direct, indirect and consequential costs and delays, and that Contractor
shall waive all rights to file a claim on this Proposed Change Order after-it is
properly executed.

9.5.2.2 Acceptance by Contractor is evidence of mutual accord and satisfaction for those
) adjustments in Contract Price and Contract Time stipulated in this Proposed
* Change Order, that Contractor shall submit detailed supporting data within

fifteen days in accordance with Articles |0 and 11 of the General Conditions to
allow negotiation of outstanding issues, and that the changes ordered and
documented by this Proposed Change Order will be incorporated into a future
Change Order subsequent to agreement on all outstanding issues.

If the provision of any bond requires that the surety be notified of any change in the Work, it shall be
Contractor's responsibility to so notify the surety and the amount of each applicable bond shall be
adjusted accordingly. Contractor shall furnish proof to Department of such adjustment.

No claim by Contractor for an adjustment under this Article of the General Conditions shall be allowed
if asserted after the date of final payment under this Contract.
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ARTICLE 10 - Change of Contract Price or Time

10.1

10.2

10.3

10.4

9/97

The Contract Price constitutes the total compensation, subject to authorized adjustments, payable to
Contractor for performing the Work. All duties, responsibilities and obligations assigned to or
undertaken by Contractor shall be at its own expense without any change in the Contract Price or the
Contract Time.

The Contract Price and the Contract Time may only be changed by a duly executed Change Order.

The value of the Work Involved shall be determined by one of the following methods:

10.3.1

10.3.2

10.3.3

10.3.4

10.3.5

Where the Work Involved is covered by unit prices contained in the Contract Documents, those
unit prices shall be used to determine the cost of the Work Involved.

Where the Work Involved is not covered by unit prices contained in the Contract Documents,
by application of mutually agreed upon unit prices to the quantities of the items of Work
Involved.

By mutual acceptance of a lump sum.

On the basis of the cost of the Work Involved as provided in paragraph 10.4 of this Article plus
a Contractor's fee for overhead and profit as provided in paragraph 10.7 of this Article.

Where the Department and Contractor cannot agree on any of the methods described above,
and Department directs Contractor to proceed with the Work Involved, on the basis of the
actual cost of the Work Involved as provided in Article 10 of the General Conditions.

The Cost of the Work Involved shall include the following items and shall not include any of the costs
disallowed under this Article 10 of the General Conditions:

10.4.1

10.4.2

10.4.3

Payroll costs of employees in the direct employ of the Contractor in the performance of the
Work involved in job classifications agreed upon by Department and Contractor. Payroll
costs shall include, but shall not be limited to, salaries and wages plus the cost of fringe
benefits which shall include social security contributions, unemployment, excise and payroll
taxes, workers or workmen's compensation, health and retirement benefits, and sick leave
applicable thereto. Such employees may include foremen at the site but shall not include
employees in the job classifications itemized in paragraphs 10.6.1. The costs of performing
the Work Involved during other than normal working hours, as defined in paragraph 5.3.1,
shall be included in the above to the extent authorized by Department and as required by Law.

Cost of all materials and equipment furnished and incorporated into the Work Involved,
including costs of transportation and storage thereof, and suppliers’ field services connected
therewith. All cash discounts shall accrue to Contractor unless Department deposits funds
with Contractor with which to make payments, in which case, the cash discounts shall accrue
to Department. All trade discounts, rebates and refunds, and all returns from sale of surplus
materials and equipment shall accrue to Department, and Contractor shall make provisions
so that they may be obtained.

Payments made by Contractor to subcontractors who perform a part of the Work Involved.

If required by Department, Contractor shall obtain competitive bids from prospective
subcontractors acceptable to Contractor and shall deliver such bids to Department who will

VIII-28



9/97

10.4.4

10.4.5

then determine which bids will be accepted. If a subcontract provides that the subcontractor
is to be paid on the basis of cost plus a fee, the subcontractor's cost shall be determined in the
same manner as Contractor's cost of the Work Involved. All subcontracts shall be subject to
the provisions of the Contract Documents, insofar as applicable.

Costs of special consultants, including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys and accountants, employed for services specifically related
to the Work Involved to the extent authorized in writing by Department.

Costs of Contractor owned equipment - Contractor shall be reimbursed for his ownership
and operating costs for self owned equipment employed on the Work Involved. The rates of
reimbursement shall be as listed in most recent published edition of the Rental Rate Blue Book
published by Dataquest, Inc. in effect on the date of issuance of the applicable Change Order
or Proposed Change Order, or prior to performing the Work in a claim for an increase or
decrease in the Contract Price and applied in the following manner.

10.4.5.1  Ownership costs - The equipment rates for ownership costs include depreciation
on the original purchase, insurance, applicable taxes, interest on investment,
storage, repairs, mobilization to and demobilization from the site of the Work
Involved, and profit reimbursement will be made for the hours on the Work
[nvolved. In no event shall the equipment rate billed to Department be at rates
exceeding those described below.

10.4.5.2  Less than 8 hours of actual use or necessary for availability as approved by
Engineer: The daily rate or the product of the hours of actual use multiplied by
the hourly rate, whichever is less.

10.4.5.3  Between 8 hours and 40 hours of actual use: The weekly rate or the product of the
hours of actual use used divided by 8 and multiplied by the daily rate, whichever
is less.

10.4.5.4  Between 40 hours and 176 hours of actual use: The monthly rate or the product
of the hours of actual use divided by 40 multiplied by the weekly rate, whichever
is less.

10.4.5.5  Over 176 hours of actual use: The product of the hours of actual use divided by
176 multiplied by the monthly rate.

108.5.6  Operating costs including fuel, lubricants, other operating expendables, and
preventive and field maintenance. Operating costs do not include the operator's
wages. Contractor shall be reimbursed the product of the hours of actual use
multiplied by the estimated operating cost per hour.

10.4.5.7  The geographic area adjustment factor and the Rate adjustment tables for federal
aid projects shall be applied to the equipment ownership rates.

10.4.5.8 The rates used shall be those in effect at the time the Work Involved is to be done
as listed in the then current Rental Rate Blue Book.

10.4.5.9  In the event that a rate is not established in the Rental Rate Blue Book for a
particular piece ofeqmpment Department will establish rates for ownership and
operating costs.
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10.4.5.10 Equipment to be used by Contractor shall be specifically described by

10.4.5.11

10.4.5.12

manufacturer and model number and be of suitable size and capacity to
accomplish the Work Involved. In the event Contractor elects to use equipment
of a higher rental rate than equipment suitable for the Work Involved, payment
will be made at the rate applicable to the suitable equipment. Department and
Engincer shall determine the suitability of the equipment. [fthere is a differential
in the rate of pay of the operator of oversized or higher rate equipment, the rate
paid for the operator will likewise be related to the suitable equipment.

Transportation, loading and unloading, installation, dismantling and removal cots
shall be included only if such construction equipment and machinery is imported
to the site solely to perform the Work involved in the Change Order Proposed
Change Order, or Claim. All equipment costs shall cease when the use thereof is
no longer necessary to perform the Work Involved or the equipment cannot be
used to perform the Work Involved due to contractor actions or inactions. Payroll
costs for employees operating the equipment shall be in accordance with
paragraph 10.4.] of the General Conditions.

Actual equipment use time documented by Engincer shall be on the basis that the
equipment was on and used at the site. In addition to the leasing rate, equipment
operational costs shall not exceed the estimated hourly operation rate as sct forth
in the Blue Book. Daily records listing the equipment units and their respective
operators, identification code, and actual usage and certified at the end of each day
by Engincer shall be the record upon which actual equipment use shall be based.
For multiple shift work sequences the allowable equipment rate for second or third
shifts shall not exceed 50 percent of the base rate. Idle equipment at the site and
necessary to perform the Work Involved but not in actual use shall be paid at the
rate determined above. Idle time shall include a reasonablc time allowance to and
from the site, and be as documented by Engincer.

10.4.6  Costs of Contractor rented equipment.

10.4.6.1

10.8.6.2

10.4.6.3

In the event Contractor must rent a specific piece of equipment, payment will be
the actual rental rate for the piece of equipment for the time that is is used on the
Work Involved or required by Department to be present, not to exceed the rental
rate in the Rental Rate Blue Book, plus the reasonable cost of moving the
equipment onto and away from the site of the Work Involved.

Contractor shall also be reimbursed for the operating cost of the rented
equipment if that cost is not included in the rental cost. The operating cost shall
be determined in the same manner as specified for Contractor owned equipment
above. If contractor owned equipment is available on site to complete the work,
Contractor shall be reimbursed only at the rate for owned equipment and there
shall not be any reimbursement for transportation of equipment to or from site.

In the event area practice dictates the rental of fully manned or fueled and
maintained equipment, payment will be made on the basis of an invoice for the
rental of the fully manned, fueled and/or maintained equipment, including all costs
incidental to its use, plus costs of moving to and from the site of the Work
Involved, provided the rate is substantiated by area practice.

VIII-30



10.5

10.6
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10.4.7

10.4.8

10.4.6.4  Transportation, loading and unloading. installation, dism:antling and removal costs
shall be included only if such construction equipment and machinery is imported
to the site solely to perform the Work involved in the Change Order, Proposed
Change Order, or Claim. All equipment costs shall cease when the use thereof is
no longer necessary to perform the Work Involved or the equipment cannot be
used to perform the Work Involved due to Contractor actions or inactions.
Payroll costs for employees operating the equipment shall be in accordance with
paragraph 10.4.1 of the General Conditions.

The maximum amount of reimbursement for the ownership costs of Contractor owned
equipment or for the rental costs of rented equipment shall be limited to the original purchase
price of the equipment as listed in the Green Guide for Construction Equipment published by
the Equipment Guide Book Company. In the specific event where the reimbursement is
limited by the original purchase price, Contractor shall be reimbursed for the operating cost
per hour for each hour of actual use.

Supplemental costs due solely in connection with the Work Involved to include the following:

10.4.8.1  The necessary transportation, travel and subsistence expenses of Contractor's
employees who are solely employed in the Work Invoived.

10.4.8.2  Costs, including transportation and maintenance, of all materials, supplies,
equipment, machinery, appliances, office and temporary facilities at the site
required, but excluding hand tools, protective clothing and other consumables
which are used or consumed in connection with the Work Involved and are
individually valued at less than $100.00.

10.4.8.3 Sales, consumer use, or similar taxes for which Contractor is liable, exclusive
of New York State and local sales taxes for materials, supplies and equipment
incorporated into the Work.

10.4.8.4  Royalty payments and fees for licenses and permits.

10.4.8.5  Costs of utilities at the site including but not limited to electricity, telephone, fuel,
heat, water, property rental and sanitary facilities.

The amount of credit to be allowed by Contractor to Department for any individual change in the Work
which results in a net decrease in cost shall be the amount of the actual net decrease plus a deduction in
Contractor'sfee equal to one half of the fee derived from the application of paragraphs 10.7.2.1, 10.7.2.2
and 10.7.2.3 of this Article.

10.5.1

When more than one individual change is covered by one Proposed Change Order or Change
Order, the adjustment in Contractor's fee shall be the sum of the individual fees computed on
each individual change in accordance with paragraphs 10.7.2.1 through 10.7.2.4.

The cost of the Work Involved shall not include any of the following, all of which are to be considered
general and overhead costs covered by the Contractor's fee:

10.6.1

Payroll costs and other compensation of Contractor's executives, principals (of partnership
and sole proprietorships), general managers, engineers, architects, estimators, attorneys,
superintendents, administrators, auditors, accountants, purchasing and contracting agents,
expeditors, timekeepers, clerks and other personnel employed by Contractor, at the site or not,
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10.6.2

10.6.3

10.6.4

10.6.5

10.6.6

10.6.7

10.6.8

10.6.9

for general administration of the Work including any Change Orders, and who are not
specifically included in the agreed upon schedule of job classifications referred to in paragraph
10.4.1 of this Article.

Expenses of Contractor's principal and branch offices other than Contractor's office at the
site. Costs derived from the computation of an extended or unabsorbed home office overhead
rate by application of the Eichleay, Allegheny, Burden Fluctuation, or other similar methods.

Any part of Contractor's capital expenses, including interest on Contractor's capital
employed for the Work Involved and charges against Contractor for delinquent payments.

Cost of premiums for all bonds and insurance whether or not Contractor is required by the
Contract Documents to purchase and maintain the same.

Costs incurred in the preparation of Proposed Change Orders or Change Orders or in
preparation or filing of claims.

Expenses of Contractor associated with anticipated lost profits or lost revenues, lost income
or earnings, lost interest on earnings or unpaid retainage.

Small tools used or consumed in the performance of the Work Involved having an individual
value of less than $100.

Costs due to negligence of Contractor or any subcontractor anyone directly or indirectly
employed by them for whose acts any of them may be liable, including, but not limited to
correction of defective work, disposal of equipment or material wrongly supphed and repairing
any damage to property.

Other overhead or general expense costs of any kind and the costs of any item not specifically
and expressly included in paragraph 10.4 of this Article, all of which are to be considered
general and overhead costs covered by the Contractor's fee.

Contractor's Fee:

10.7

9/97

The Contractor's fee for general and administrative overhead costs (whether at the site or in
Contractor's principal or branch offices), small tools and profit on the Work Involved shall be
determined by negotiations in accordance with this paragraph.

10.7.1

10.7.2

Coiitractor shall negotiate with Department for reasonable overhead rates and fair and
reasonable profit based on assumptions of risk, exposure to weather, size of the change, labor
to material ratio, equipment requirements, and time of performance.

In no case shall the Contractor's fee exceed the following percentages of the various
percentages of the Cost of the Work Involved.

10.7.2.1 For costs incurred under paragraph 10.4.1 (Payroll Costs) of this Article, the
Contractor's fee shall not exceed fifteen percent (15%).

10.7.2.2 For costs incurred under paragraph 10.4.2 (Costs of Materials and Equipment) of
this Article, the Contractor's fee shall not exceed ten percent (10%).
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10.8
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10.7.3

10.7.2.3  For costs incurred under paragraph 10.4.3 (Cost of Subcontracts) of this Article,
the Contractor's fee shall not exceed five percent (5%) and the subcontractor's
fee shall not exceed ten percent (10%).

10.7.2.4  For costs incurred under paragraph 10.4.3 of this Article, for work performed by
asubcontractor's subcontractor, the Contractor's and the first subcontractor's fees
shall not exceed five percent (5%) each and the second subcontractor's fee shall

not exceed ten percent (10%).

10.7.2.5  No fee shall be paid on the costs itemized under paragraphs 10.4.4 and 10.4.5 nor
on subcontractors' fees derived in accordance with paragraphs 10.7.2.3 and
10.7.2.4.

No fee shall be paid on premium portion of wages nor on increased wages due to delays.

Changes in the Contract Price due to changes in the Contract Time.

10.8.1

10.8.2

10.8.3

An increase in the Contract Price due solely to delays causing extensions in the Contract Time
will be allowed only if the delays to the Work, or parts thereof, arise from acts or omissions of
Department or Engineer which are longer than the time period(s) provided for review(s) or
decision(s) as provided for in the Contract Documents, and provided further that the delays
arise from changes in the Work covered by Proposed Change Orders or Change Orders
prepared pursuant to Article 9 of the General Conditions or from suspensions of Work pursuant
to paragraph 14.1 of the General Conditions. However no adjustment in the Contract Price
shall be made under this paragraph for the following reasons:

10.8.1.1  For any extensions granted in the Contract Time to the extent that performance
would have been so extended by any other cause including fault or negligence of
Contractor or subcontractors, suppliers or other persons or organizations.

10.8.1.2  For any acceleration altemnative in lieu of an extension proposed by Contractor,
to the extent that the acceleration costs exceed those in connection with the
alternative extension in Contract Time.

10.8.1.3  For which a Contract Price is provided or excluded under any other provision of
the Contract Documents.

10.8.1.4  For delays which are covered by or which could be covered by relocating the Total
“ Float or a portion of it.

Recovery of damages for delay on account of extensions in Contractor's-Progress Schedule
or in connection with acceleration alternatives thereof will be allowed only when said delays
extend the Work, or a part thereof, beyond the applicable Contract Time(s).

It is further expressly agreed and understood that Contractor will not be entitled to any
compensation or damages on account of delays which meet the requirements of paragraph
10.12.3 of the General Conditions for time extensions but which can or could have been
avoided by reallocating portions of the Total Float. Under this requirement, it is further
understood and agreed that the only remedies for delays which are figured to cause an
extension in the Contract Time or form the basis for a proposal for an acceleration alternative
thereof solely due to the use of Total Float will consist of an increase in Contract Time only
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10.9

10.10

10.11

10.12

9/97

and shall exclude Contractor's right to recover any deiay damages or compensation from
Department.

In submitting proposals or asserting claims for changes under this Article, Contractor acknowledges and
agrees that no adjustment shall be made (1) for any escalation costs for any part of the Work which is not
delayed beyond the applicable latest possible dates specified in the approved Progress Schedule, or (2)
for any acceleration costs incurred without prior authorization from Department, or (3) for which an
adjustment has been provided for, limited as to extent, or excluded under any other provision of the
Contract Documents.

Contractor quotations substantiating the amount or extent of any proposed adjustment in Contract Price
or Contract Time shall cover all known amounts or extents (direct, indirect and overhead) to which
Contractor is entitled as a result of the proposed change. Pursuant to this requirement, Contractor
acknowledges and agrees to the following waivers when executing Proposed Change Orders and Change
Orders authorized in accordance with Article 9:

10.10.1 Contractor acknowledges and agrees that the adjustments in Contract Price and Contract Time
stipulated in the Change Order represent full compensation for all increases or decreases in the
cost of, or the time required to perform, the entire Work under the Contract arising directly or
indirectly from the Change Order. Acceptance of this waiver constitutes an agreement between
Contractor and Department that the Change Order represents an all inciusive, mutually
agreed upon, adjustment to the Contract for all direct, indirect and consequential costs and
delays, and that Contractor will waive all rights to file a claim on the Change Order after it
is duly executed.

10.10.2  Acceptance by Contractor is evidence of mutual accord and satisfaction for those adjustments
in the Contract Price and Contract Time stipulated in the Proposed Change Order, that
Contractor will submit detailed supporting data within fifteen days in accordance with
Articles 10 and 11 of the General Conditions to allow negotiation of outstanding issues, and
that the changes ordered and documented by the Proposed Change Order will be incorporated
into a future Change Order subsequent to agreement on all outstanding issues.

Additional costs incurred due to acceleration or additional work performed by Contractor without an
agreed upon Proposed Change Order will not entitle Contractor to an increase in Contract Price or
Contract Time, except in the case of emergency work as provided in paragraph 5.22 of the General
Conditions or in the case of uncovering Work as provided in paragraph 12.9 of the General Conditions.

The Contract Time may be changed only by a duly executed Change order. Any proposal for an
extension or shortening of the Contract Time shall be based on a Proposed Change Order in accordance
with the provisions of this Article.

10.12.1 Contractor requests substantiating the extent of increase in the Contract Time shall be
delivered to Engineer within fifteen days of the event causing the proposed need for the
extension in the Contract Time unless Department, in writing, allows an additional period of
time. Contractor shall prove that the delays have materialized or will materialize despite
reasonable, prudent, and diligent efforts to prevent such delays and meet the criteria set forth
in this Article. Any delays by Contractor in submittal of proposals will not justify a delay or
be basis for an extension of the Contract Time.

10.12.2 Extensions in Contract Time due to delays to parts of the Work will not be granted until all
Total Float available for those parts of the Work has been used.
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10.12.3

10.12.4

10.12.5

10.12.6

10.12.7

An extension in the Contract Time will not be granted unless Contractor can demonstrate,
through an analysis of the Progress Schedule approved in accordance with the applicable
provisions of the Standard Specifications, that the delay in completing the applicable parts of
the Work within the applicable Contract Time(s) arises from unforeseeable causes beyond the
control and without the fault or negligence of Contractor or its Subcontractors, Suppliers or
other persons or organizations, and which Contractor could not have guarded against, and that
such causes do or will cause extension of the schedule for that part of the Work beyond the
applicable Contract Time. Examples of such causes include 1) acts of God or of the public
enemy, 2) fires, floods, epidemics, quarantine restrictions, 3) strikes, freight embargoes,
4) unusually severe weather, 5) delays of Subcontractors or Suppliers at any tier arising from
unforeseeable causes beyond the control and without fault or negligence of both Contractor
and the Subcontractors, Suppliers or other persons organizations.

Alltime limits stated in the Contract Documents are of the essence. They have been developed
by taking into account:

10.12.4.1 The scope of the Work under the Contract Documents;
10.12.4.2 Reasonable time for performance of the Work, or parts thereof, as a whole; and

10.12.4.3 The perceived sensitivity of the Work, or parts thereof, as a whole, to the potential
delaying effect of causes meeting the requirements of paragraph 10.12.3.

10.12.4.4 Therefore, and as long as delays meeting the requirements of paragraph 10.12.3
are not to be considered by Contractor in the initial development of the Progress
Schedule pursuant to paragraph 1.6 of the General Conditions and the Progress
Schedule Section of the Standard Specifications, the initial Progress Schedule
developed by Contractor could show Total Float with respect to the Contract
Time, or contract Times. Pursuant to the Float sharing requirements of the
Contract Documents (as set forth in the provisions of Progress Schedule Section
of the Standard Specifications) any such Total Float materializing between
Contractor's completion of the Work, or part thereof, as anticipated by
Contractor's approved progress Schedule, and the corresponding Contract
Time(s) will be available to Department, Engineer, Contractor and others to
absorb delays that cannot be mitigated by any other means.

The provisions of Section 10.11 of this Article shall govern and be applicable to the following:

10.£2.5.1 Changes in Contract Time initiated by Department or Contractor due to delays
which meet the requirements of paragraph 10.12.4.

10.12.5.2 Contractor proposals to accelerate the Progress Schedule, in lieu of the alternate
extension of Contract Time, due to delays meeting the requirements of paragraph
10.12.3.

The provisions of paragraphs 10.11, 10.12.2, and 10.12.3 shall exclude recovery for damages
arising out of an acceleration alternative to an extension in Contract Time on account of delays
not meeting the requirements for extensions in Contract Time set forth in this Article.

The provisions of this Article 10 shall not exclude recovery for damages (including

compensation for additional professional services and court costs) for delay by either party,
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except as otherwise specifically disallowed in this Article and in other provisions of the
Contract Documents.

10.13  Failure, refusal or neglect by Contractor to comply with the time requirements for delivery of written
Proposed Change Orders or notice of a claim shall be considered to be a waiver by Contractor of any
request or claiming for extension in Contract Time.

10.13.1

10.13.2

Contractor proposals (or claims) substantiating Contractor's proposed adjustment in Contract
Price shall be delivered within the time period stipulated in paragraph 9.3 (9.4), unless
Department in writing, allows an additional period of time to ascertain accurate cost data.
Contractor shall prove that additional costs were necessarily incurred, despite Contractor's
reasonable, prudent, and diligent efforts to prevent such costs and which meet the criteria set
forth in this Article. Any delays in the submittal of Contractor proposals relative to
adjustments in Contract Price will not justify a delay or constitute basis for an increase in
Contract Price or an extension in Contract Time. ’

Contractor proposals (or claims) shall be submitted on forms required by Contract
Documents, and shall remain firm for a period of at least 60 days from delivery of the proposal
(or claim). Proposals (or claims) shall include itemized estimates of all costs and schedule
adjustments that will result directly or indirectly from the changes described. Unless otherwise
specified, itemized estimates shall be in accordance with the requirements of this Article of the
General Conditions and in sufficient detail to reasonably permit an analysis by Engineer and
Department of all quantities involved, labor and payroll costs, productivity rates, material
costs, Subcontractor and Supplier costs, supplemental costs as described in paragraph 10.4.8,
special consultant costs as described in paragraph 10.4.4, equipment costs, general and
administrative overhead costs, field office overhead costs, and profit and shall cover all aspects
of the Work involved in the change, whether such was deleted, added, changed, or impacted.
Any amount claimed for Subcontractors, Suppliers or other persons or organizations shall be
similarly supported. Itemized schedule adjustments shall be sufficiently detailed to permit an
analysis of effects on the Progress Schedule as required in the Standard Specifications.

ARTICLE 11 - Unit Price Work and Cash Allowances

Cash Allowances:

1.1

9/97

Contractor shall include in the Contract Price all cash allowances named in the Contract Documents and
all Work covered by those cash allowances shall be performed for an amount not to exceed those
allowances without prior approval in writing by Engincer.

11.1.1

[1.1.2

The allowances include the cost to Contractor (less any applicable trade discounts) of
materials labor and equipment required by the allowances to be delivered at the site, and all
applicable taxes; and the cost documentation requirements of Articles 9, 10, 11 apply to cash
allowances.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engincer to reflect actual amounts due Contractor on account of Work covered by
allowances, and the Contract Price shall be correspondingly adjusted.
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Unit Price Work:

11.2 Where the Contract Documents provide that all or part of the Work to be performed on the basis of Unit
Prices, the following shall apply:

11.2.1

11.2.2

11.2.3

11.2.4

11.2.5

11.2.6

11.2.7

9/97

The original Contract Price shall include the sum of the bid unit prices for each separately
identified item of Unit Price Work times the estimated quantity of each item as indicated on
the Contract Bid Form.

Unless otherwise provided by the Contract Documents, the estimated quantities of Unit Price
Work are not guaranteed and are solely for the purpose of comparing Bids and determining the
initial Contract Price.

Engineer shall determine the actual quantities and classifications of Unit Price Work
performed by Contractor and will review with Contractor preliminary determinations before
recommending an Application for Payment for those items.

Contractor shall have included overhead and profit in the price of each separately stated unit
price item bid.

The Unit price of an item of Unit Price Work shall be subject to re-evaluation, negotiation, and
possible adjustment under the following conditions:

11.2.5.1  Ifthe total cost of a particular item of Unit Price Work change by $30,000 or 5%
or more of the total Contract Price, whichever is less, and the variation in the
quantity of that particular item of Unit Price Work performed by Contractor
differs by more than 15% from the estimated quantity of such item indicated in the
Agreement; and

11.2.5.2  If Contractor justifies and adequately documents to the Department's
satisfaction additional expenses have been incurred as a result thereof, or

11.2.5.3  If Department believes that the quantity variation entitles Department to an
adjustment in the Unit Price, either Department or Contractor may make a
request for an adjustment in the Contract Price in accordance with the Contract
Documents. If the parties are unable to agree as to the effect of any such
variations in the quantity of Unit Price Work performed, a claim may be made.

Thé negotiated Unit Price shall be applicable only to the variation in quantities above 115%
or below 85% of the quantities estimated or indicated.

If Department or Contractor believes that the quantity variation requires an extension or
shortening in Contract Time, either party shall within seven working days of knowledge of the
variation in quantities, submit a written Proposed Change Order to the other party and to
Engineer, and substantiate the request within fifteen days thereafter in accordance with the
analysis and documentation provisions of the Standard and Supplementary Specifications.
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ARTICLE 12 - Warranty and Guarantee; Tests and Inspections; Correction, Removal or

Acceptance of Defective Work

Warranty and Guarantee:

12.1

Contractor warrants and guarantees to Department that all Work shall be in accordance with the
Contract Documents and shall not be defective. Immediate notice of all defects shall be given to
Contractor by Engineer. All defective Work, whether or not in place, may be rejected, corrected or
accepted as provided in this Article.

12.1.1  The obligations of Contractor under this paragraph 12.1 shall be in addition to and not in
limitation of any obligation imposed upon it by special guarantees required by the Contract
Documents or by Law.

12.1.2  Notwithstanding anything in these Contract Documents to the contrary, when a particular item
of equipment or part of the Work reaches Substantial Completion upon successful performance
of Pre-operational Testing, and a) is not placed in continuous service until the commencement
of the Correction Period, or b) is placed in continuous service upon reaching Substantial
Completion (as a segment of a completed Project) but use will be limited until all segments of
the Project reach substantial completion thereby commencing the Correction Period, and
notwithstanding anything in the Contract Documents to the contrary, Contractor shall
maintain the particular item of equipment or part of the Work in good order and in proper
working condition during the period between the particular Substantial Completion date and
the commencement of the Correction Period, and for such maintenance Contractor shall
receive no adjustment in Contract Price. Also Contractor shall maintain the warrantees and
guarantees required under paragraph 12.1 of the General Conditions in full force and effect
during the period between the particular item's Substantial Completion date and the
commencement of the Correction Period, and for such warranties and guarantees Contractor
shall receive no adjustment in Contract Price.

12.1.3  The warrantees and guarantees provided by Contractor under paragraph 12.1 of the General
Conditions shall remain in full force and effect from the date of Substantial Completion of the
Work. or part thereof, until one year after the date of commencement of the Correction Period
or such a longer period as may be prescribed by Law or the terms of any applicable specific
warranty or guarantee required by the Contract Documents or by any specific provision of the
Contract Documents.

One Year Correction Period:

12.2

9/97

[f within the period from the date of Substantial Completion of a particular item of equipment or a
designated part of the Work to one year after the commencement of the Correction Period, or such longer
period as may be prescribed by Federal or New York State Law or by the terms of any applicable special
guarantee required by the Contract Documents or by any specific provision of the Contract Documents,
the particular item of equipment or designated part of the Work is found to be defective, Contractor shall
promptly, without an adjustment in Contract Price and in accordance with Department's or Engineer's
written instructions, either correct such Defective Work, or if it has been rejected by Department or
Enginecr, remove it from the site and replace it with Work which conforms to the requirements of the
Contract Documents. Department or Engincer may direct the correction or removal and replacement
of Defective or rejected Work. In addition to any other remedies which Department may have,
Contractor shall pay the indirect and consequential costs of such correction or removal and replacement,
including but not limited to fees and charges of engineers, architects, attorneys and other professionals,
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any additional expenses incurred by Department due to delays to others performing work under a
separate contract with Department, and other contractual obligations, if the Defective Work is not
corrected or the rejected Work is not removed and replaced within 30 days of the Department's or
Engineer's written rejection or request for rejection of Work unless otherwise provided for in writing.
In the event that Contractor fails to pay such costs within thirty days after receipt of an invoice from
Department, a Change Order or Proposed Change Order may be issued incorporating the unpaid amount,
and Department shall be entitled to an appropriate decrease in the Contract Price. If the parties are
unable to agree as to the amount thereof, a claim may be made therefore as provided in Articles 9 and 10
and 15 of the General Conditions.

12.2.1

12.2.2

1223

1224

12.2.5

9/97

At the date of Substantial Completion of the Work, the parties have agreed on the date for
commencement of the Correction Period. However, Department may at its sole option
advance or delay the date for commencement of the Correction Period, and Contractor's
obligations to extend warranties and guarantees in accordance with paragraphs 12.1.2 and
12.1.3 or to maintain the Work in accordance with paragraph 12.1.2 and 12.1.3 until then shall
remain absolute. Applicable Change Orders or Proposed Change Orders shall be executed by
the parties to adjust the Contract Price, as appropriate, on the basis of the unit prices declared
in Contractor's Bid for extended warranty and extended maintenance requirements.

No later than 30 days before the date for commencement of the Correction Period, Engineer
shall notify Contractor in writing of the date upon which the Correction Period is expected
to commence, and Contractor shall ensure that the parts of the Work which reached
Substantial Completion upon successful performance of Pre-operational Testing but were not
placed in continuous service, are ready in their entirety by such date for use by Department
as contemplated in the Contract Documents. In addition to any other damages payable by
Contractor under these Contract Documents, Contractor shall also be liable for any damages
suffered by Department on account of the parts of the Work which reached Substantial
Completion upon successful performance of Pre-operational Testing but were not placed in
continuous service at the beginning of the Correction Period because they were not ready for
continuous utilization for the purposes for which they are intended. '

Each month during the period between the date of Substantial Completion of parts of the Work
which reached Substantial Completion upon successful performance of Pre-operational Testing
and the date of commencement of the Correction Period, Contractor shall certify to Engineer
in writing that the said parts of the Work are being properly maintained and will be ready for
use by Department upon commencement of the Correction Period.

Duting the period described in Section 12.2.3 until commencement of the Correction Period,
Contractor shall bear all risks of injury, loss, or damage to any part of the Work arising from
the elements or from any other cause. Contractor shall rebuild, repair, restore, and make good
at no cost to Department all injuries, losses, or damage to any portion of the Work occasioned
by any cause and shall at no expense to Department provide suitable drainage and erect such
temporary structures and take all other actions as are necessary for the protection of the Work.
Suspension of the Work or the granting of an extension in Contract Time for any cause shali
not relieve Contractor of its responsibility for the Work as herein specified.

Contractor's responsibilities under this Paragraph 12.2 are in addition to, not in lieu of, all
other obligations imposed by these Contract Documents.
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Access to Work:

12.3

Representatives of Department, Engineer, and representatives of testing agencies and governmental
agencies with jurisdictional interests will have access to the Work at all times for observation, inspection
and testing. Contractor shall provide proper and safe conditions for such access. Inspections, tests or
observations by Engincer, Department or third parties may be performed to provide information to
Department on the progress of the Work, however, this provision is not intended to create any duty or
obligation to Contractor by Department or Engincer, nor is the information provided intended to fulfill
Contractor's obligations under the Contract.

Tests and Inspections:

12.4

12.8

Contractor shall give Engincer timely notice of readiness of the Work for all required inspections, tests
or approvals.

[fa Law specifically requires any Work (or part thereof) to be inspected, tested or approved, Contractor
shall assume full responsibility therefor, pay all costs in connection therewith and furnish to Engineer
the required certificates of inspection, testing or approval. Except as provided in Article 5, Contractor
shall be responsible for and shall pay all costs in connection with any inspection or testing required in
connection with Department's or Engineer's acceptance of materials or equipment proposed or
submitted to Department and Engincer for approval prior or subsequent to Contractor's purchase
thereof for incorporation in the work. The cost of all inspections, tests and approvals in addition to the
above which are required by the contract documents shall be paid by Contractor.

All inspections, tests or approvals other than those required by Law to be performed or given by public
body having jurisdiction over the Work or any part thereof, shall be performed by organizations
acceptable to Department and Engincer. Contractor shall perform sufficient inspection and testing
of the Work to support the warranty and guarantee requirements of paragraph 12.1 and 12.2 of the
General Conditions. Reference is made to the Supplementary Conditions, Standard Specifications and
Supplementary Specifications for provisions applicable to the procurement of an independent testing
laboratory.

If any Work, including the work of others, that is to be inspected, tested or approved is covered without
written concurrence of Engincer, it must. if requested by Engincer. be uncovered for inspection. Such
uncovering shall be at Contractor's expense unless Contractor has given Engincer timely notice of
Contractor's intention to cover the same and Engineer has not acted with reasonable promptness in
response to such notice.

H
Neither inspections by Engineer nor inspections, tests or approvals by others shall relieve Contractor
from Contractor's obligations to perform the Work in accordance with the Contract Documents.

Uncovering Work:

9/97

If any work is covered contrary to the written request of Engincer, it must, if requested by Engineer, be
uncovered for Engincer's inspection and replaced at Contractor's expense.

If Engineer considers it necessary or advisable that covered Work be inspected by Engincer or inspected
ortested by others, Contractor, at Engineer's request, shall uncover, expose or otherwise make available
for observation, inspection or testing as Engineer may require, that portion of the Work in question,
furnishing all necessary labor, material and equipment.
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12.10.1

12.10.2

12.10.3

If it is found that such Work is Defective, Contractor shall bear all direct, indirect and
consequential costs of such uncovering, exposure, observation, inspection and testing, and of
satisfactory reconstruction, including but not limited to fees and charges of engineers,
architects, attorneys and other professionals, any additional expenses incurred by Department
due to delays to others performing work under a separate contract with Department, and other
contractual obligations, Contractor shall further bear the responsibility for keeping the Work
on schedule and shail not be entitled to any extension of Contract Time or recovery of any

delay damages due to the uncovering.

[f, however, such Work is not found to be Defective, Contractor shall be allowed an increase
in the Contract Price or an extension of the Contract Time, or both, directly attributable to such
uncovering, exposure, observation, inspection, testing and reconstruction pursuant to Articles

9,10and 1.

When covered Work is uncovered and found to be Defective, all direct, indirect and
consequential costs as established in paragraph 12.10.1 shall be paid by Contractor. In the
event that Contractor fails to pay such costs within thirty days after receipt of an invoice from
Department, a Change Order or Proposed Change Order may be issued incorporating the
unpaid amount as an appropriate reduction in the Contract Price, and if the parties are unable
to agree as to the amount thereof, the Contractor may make a claim therefore as provided in
Articles 9 and 10 of the General Conditions.

Department May Stop the Work:

12.11

[f the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable materials or
equipment, or fails to f urnish or perform the Work in such a way that the completed Work will conform
to the Contract Documents, Department may order Contractor to stop the Work, or any portion thereof,
until the cause for such order has been eliminated; however, this right of Department to stop the Work
shall not give rise to any duty on the part of Department to exercise this right for the benefit of
Contractor or any other party.

1211

12.11.2

Contractor shall bear all direct, indirect and consequential costs of such order to Contractor
to stop Work including but not limited to fees and charges of engineers, architects, attorneys
and other professionals, any additional expenses incurred by Department due to delays to
others performing work under a separate contract with Department, and other contractual
obligations, and Contractor shall further bear the responsibility for maintaining schedule and
shall not be entitled to any extension of contract time or recovery of any delay damages due to
the,order to stop Work.

In the event that Contractor fails to pay such costs within thirty days after receipt of an invoice
from Department, a Change Order or Proposed Change Order may be issued incorporating
the unpaid amount as an appropriate reduction in the Contract Price. If the parties are unable
to agree as to the amount thereof, the Contractor may make a claim therefore as provided in
Articles 9, 10, 11 and 15 of the General Conditions.

Correction or Removal of Defective Work:

9/97

If required by Engineer, Contractor shall promptly, as directed, either correct all defective Work,
whether or not fabricated, installed or completed, or, if the Work has been rejected by Engineer, remove
it from the site and replace it with non-defective Work that conforms with the Contract Documents.
Contractor shall bear all direct, indirect and consequential costs of such correction or removal including
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but not limited to fees and charges of engineers, architects, attorneys and other professionals, any
additional expenses incurred by Department due to delays to others performing work under a separate
contract with Department, and other contractual obligations. Contractor shall further bear the
responsibility for keeping the Work on schedule and shall not be entitled to any extension in Contract
Time or recovery of any delay damages due to the correction or removal. In the event that Contractor
fails to pay such costs within thirty days after receipt of an invoice from Department, a Change Order
or Proposed Change Order may be issued incorporating the unpaid amount, as an appropriate reduction
in the Contract Price. If the parties are unable to agree as to the amount thereof, the Contractor may
make a claim therefore as provided in Articles 9, 10, 11 and 15 of the General Conditions.

Acceptance of Defective Work:

12.13 If, instead of requiring correction or removal and replacement of defective Work, Department prefers

to accept it, Department may do so. Contractor shall bear all direct, indirect and consequential costs
attributable to Department's evaluation and determination to accept such Defective Work, such costs to
include but not be limited to fees and charges of engineers, architects, attorneys and other professionals,
any additional expenses incurred by Department due to delays to others performing work under a
separate contract with Department, and other contractual obligations. Contractor shall further bear the
responsibility for keeping the Work on schedule and shall not be entitled to any extension in Contract
Time or recovery of any delay or acceleration damages due to Department's evaluation and
determination to accept such Defective Work. If any such acceptance occurs prior to Engincer's
recommendation of final payment, a Change Order may be issued incorporating the necessary revisions
in the Contract Documents with respect to the Work; and Department shall be entitled to an appropriate
reduction in the Contract Price. In the event that Contractor fails to pay such costs within thirty days
after receipt of an invoice from Department, or if the parties are unable to agree as to the amount thereof,
Contractor may make a claim therefore as provided in Articles 9, 10, || and |5 of the General
Conditions. If the acceptance occurs after final payment, an appropriate amount will be refunded by
Contractor to Department.

Department May Correct Defective Work:

12.14

9/97

If Contractor fails within a reasonable time after written notice of Engincer to proceed to correct and
to correct Defective Work or to remove and replace rejected Work as required by Engineer, or if
Contractor fails to perform the Work in accordance with the Contract Documents, or if Contractor fails
to comply with any other provision of the Contract Documents, Department may, after seven days'
written notice to Contractor, correct and remedy any such deficiency. To the extent necessary to
complete corrective and remedial action, Department may exclude Contractor from all or part of the
site, take possession of all or part of the work and suspend or terminate Contractor's services related
thereto, take possession of Contractor's tools, appliances, construction equipment and machinery at the
site and incorporate in the Work all materials and equipment stored at the site or for which Department
has paid Contractor but which are stored elsewhere. Contractor shall allow Department, and
Department's representatives, agents and employees such access to the site as may be necessary to enable
Department to exercise the rights and remedies provided by this paragraph and the Contract Documents.
All direct, indirect and consequential costs of Department in exercising such rights and remedies will
be charged against Contractor in an amount approved as to reasonableness by Engineer, a Change Order
will be issued incorporating the necessary revisions in the Contract Documents with respect to the Work,
and Department shali be entitled to an appropriate decrease in the Contract Price. If the parties are
unable to agree as to the amount thereof, Contractor may make a claim therefore as provided in Article
9,10, 11 and 15. Such direct, indirect and consequential costs shall include but not be limited to fees and
charges of engineers, architects, attorneys and other professionals, all costs of delay and all costs of repair
and replacement of work of others destroyed or'damaged by correction, removal or replacement of
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Contractor's Defective Work. Contractor shall not be allowed an extension of the Contract Time
because of any delay in performance of the Work attributable to the exercise by Department of
Department's rights and remedies hereunder.

ARTICLE 13 - Payments to Contractor and Completion

Schedule of Values:

13.1

The schedule of values established as provided in paragraph 1.4 and 1.6 of the General Conditions shall
serve as the basis for progress payments. Progress payments for Unit Price Work shall be based on the
number of units completed. Department will furnish Application for Payment forms.

Application for Progress Payment:

13.2

9/97

At least fourteen days before each progress payment is scheduled to be submitted to the Department,
Contractor shall submit to Engineer for review an Application for Payment on forms furnished by
Department filled out and signed by Contractor covering the Work completed as of the date of the
Application and accompanied by such supporting documentation as is required by the Contract
Documents. If payment is requested on the basis of materials and equipment not incorporated in the
Work but delivered and suitably stored at the site or at another location agreed to in writing, the
Application for Payment shall also be accompanied by bills of sale, invoices or other documentation
supporting the cost, together with documents warranting that Department has received the materials and
equipment free and clear of all liens, charges, security interests and encumbrances (each and all of these
terms are hereinafter referred to as "Liens"). Each Application for Payment shall contain a certification
by Contractor that progress payments received from Department on account of the Work have been
applied by Contractor and its Subcontractors to discharge in full all of Contractor's and its
Subcontractors' obligations stated in the prior Application for Payment, and that Contractor has verified
the accuracy of the progress reported to have been completed by Contractor or its Subcontractors in the
Application for Payment. Notwithstanding any other provisions of the Contract Documents to-the
contrary, neither Department nor Engineer are under any duty or obligation whatsoever to any
Subcontractor or Supplier to insure that payments due and owing by Contractor to any of them are or
will be made. Such parties shall rely only on Contractor's surety bonds for remedy of nonpayment by
Contractor. The amount of retainage with respect to progress payments will be as provided for by the
laws of New York State.

13.2.1  An Application for Payment a) will not be approved if the as-built documents, including but
not limited to Drawings legibly marked in accordance with Contract Documents to record
actual construction, are not kept current, and b) will not be approved until the completed as-
built documents, showing all variations between the Work as actually constructed and as
originally shown on the Drawings and other Contract Documents, have been inspected by
Engincer. For the purpose of this paragraph, the as-built documents will be considered current
if they include all of the documents itemized in paragraph 5.19 together with any other
information that supplements or changes the original Contract Documents which has been
delivered or otherwise made known to Contractor prior to the time when Application for
Payment is to be reviewed by Engineer.

13.2.2  An Application for Payment will not be approved until Contractor has submitted and
Engincer has reviewed the Progress Schedule and submittals required in Contract Documents
which are due prior to that Application for Payment.
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Contractor's Warranty of Title:
Yy

13.3

Contractor warrants and guarantees that title to all Work, materials and equipment covered by any
Application for Payment, whether or not incorporated in the Project, shall pass to Department no later
than the time of payment free and clear of all Liens.

Review of Applications for Progress Payment:

13.4

13.5

Engineer shall, within five days after receipt of each Application for Payment, either recommend
payment in writing and present the Application to Department or return the Application to Contractor
indicating in writing Engineer's reasons for refusing to recommend payment. [n the latter case,
Contractor may make the necessary corrections and resubmit the application. After presentation of the
application for payment with Enginecer's recommendation, the amount recommended shall be paid in
accordance with New York State Law upon approval of the Department.

Department may refuse to make payment of the full amount recommended by Engincer for one or more
of the following reasons: claims have been made against Department on account of Contractor's
performance, or furnishing of the Work, Liens have been filed in connection with the Work, there are
other facts or circumstances entitling Department to a set-off against the amount recommended, or
Department has determined that Work performed by Contractor does not conform to Contract
Documents including, but not limited to, moneys payable by Contractor to Department pursuant to the
requirements of Articles 5 and 12 of the General Conditions. In the event of such refusal to pay the full
recommended amount, Department must give Contractor prompt written notice (with a copy to
Engincer) stating the reasons for such action.

Substantial Completion:

13.6

9/97

When Contractor considers all or part of the Work ready for its intended use. Contractor shall notify
Department and Engincer in writing that the Work, or specified part thereof, is substantially complete
except for items specifically listed by Contractor as incomplete, and request that Engincer issue a
certificate of Substantial Completion for the Work, or such specified part thereof. Within a reasonable
time thereafter, not to exceed 30 days, Department, Contractor and Engineer shall make an inspection
of the Work, or specified part thereof, to determine the status of completion. If Engineer or Department
does not consider the Work, or specified part thereof, substantially complete. Engineer shall notify
Contractor in writing giving the reasons therefor, after consultation with the Department. If Engineer
considers the Work, or part thereof, substantially complete, Engincer shall prepare and deliver to
Department a tentative certificate of Substantial Completion for the Work, or part thereof which shall
fix the date of Substantial Completion. There shall be attached to the certificate a list of items to be
completed or corrected before final payment, and Engineer's written recommendation as to a division
of responsibilities between Department and Contractor pending final payment including but not limited
to security, operation, safety, maintenance, heat, utilities, insurance and warranties. Department shall
have seven days after receipt of the tentative certificate with attachments during which to make written
objection to Engincer as to any provisions of the referenced submittals and to direct a revision of the
tentative certificate. Unless Department and Contractor agree otherwise in writing and so inform
Engincer or Department directs the revision of the certificate of Substantial Complction for the Work,
or specified part thereof, Engincer's recommendation will be binding on Contractor until final payment.

Department shall have the right to exclude Contractor from the Work, or part thereof, after the date of

Substantial Completion for the Work, but Department shall allow Contractor reasonable access to
complete or correct items on the tentative list.
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Partial Utilization:

13.8  Department may use any finished part of the Work which has specifically been identified in the Contract
Documents, or which Department, Engineer, and Contractor agree constitutes a separately functioning
and usable part of the Work that can be used by Department without significant interference with
Contractor's performance of the remainder of the Work, may be accomplished prior to Substantial
Completion of all the Work subject to the following:

13.8.1  Department at any time may direct Contractor in writing to permit Department to use any
such part of the Work which Department believes to be ready for its intended use and
substantially complete. Contractor may certify to Department and Engineer that said part
of the Work is substantially complete and request Engincer to issue certificate of Substantial
Completion for that part of the Work. Within a reasonable time after such direction,
Department, Contractor and Engincer shall make an inspection of that part of the Work to
determine its status of completion. [f Engincer does not determine that part of the Work to be
substantially complete, Engineer will notify Department and Contractor in writing giving
the reasons therefor. The provisions of paragraphs 13.6 and 13.7 will apply with respect to
certification of Substantial Completion of that part of the Work and the division of
responsibility in respect thereof and access thereto.

13.8.2  Department may at any time direct Contractor in writing to permit Department to take over
operation of any such part of the Work although it is not substantially complete. A copy of
such request will be sent to Engincer and within a reasonable time thereafter Department,
Contractor and Engincer shall make an inspection of that part of the Work to determine its
status of completion and will prepare a list of the items remaining to be completed or corrected
thereon before final payment. If Contractor does not object in writing to Department and
Engincer that such part of the Work is not ready for separate operation by Department,
Engincer shall submit to Department a list of items to be completed or corrected together
with a written recommendation as to a division of responsibilities between Department and
Contractor, including but not limited to security, operation, safety, maintenance, utilities,
insurance and warranties pending final payment for such Work. Department shali have seven
days to make written objection to Engineer's list and recommended division of responsibilities
to direct a revision thereof. Such directed revision or otherwise objected list and recommended
division of responsibilities, shall become binding upon Department and Contractor at the
time when Department takes over such operation unless they shall have agreed otherwise in
writing. During such operation and prior to Substantial Completion of such part of the Work,
Department shall aliow Contractor reasonable access to complete or correct items on said
listand to complete other related Work.

Final Inspection:

13.9  Upon written notice from Contractor that the entire Work or an agreed portion thereof is complete,
Engincer will make a final inspection with Department and Contractor and will notify Contractor in
writing of all particulars in which this inspection reveals that the Work is incomplete or defective.
Contractor shall immediately take such measures as are necessary to remedy such deficiencies.

Final Application for Payment:
13.10 After Contractor has completed all corrections to the satisfaction of Engineer and Department and

delivered all maintenance and operating instructions, schedules, guarantees, Bonds, certificates of
inspection, marked-up record documents (as provided in paragraph 5.19) and other documents - all as
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required by the Contract Documents, and after Engineer has indicated that the Work is acceptable
(subject to the provisions of paragraph 13.12), Contractor may make application for final payment
following the procedures for progress payments. The final Application for Payment shall be accompanied
by all documentation called for in the Contract Documents, together with complete and legally effective
releases or waivers satisfactory to Department of all Liens arising out of or filed in connection with the
Work. In lieu thereof and as provided for by the laws of New York State and approved by Department,
Contractor may furnish receipts or releases in full and an affidavit of Contractor that such receipts and
releases include all labor, services, material and equipment for which a Lien could be filed, and that all
payrolls, material and equipment bills, and other indebtedness connected with the Work for which
Department or Department's property might in any way be responsible, have been paid or otherwise
satisfied; and consent of the surety, if any, to final payment. If any Subcontractor or Supplier fails to
furnish a release or receipt in full, Contractor may furnish a Bond or other collateral satisfactory to
Department to indemnify Department against any Lien.

Final Payment and Acceptance:

13.11

If, on the basis of Engincer's inspection of the work during construction and final inspection, and
Engineer's review of the final application for payment and accompanying documentation, Engincer has
determined that the work has been completed in substantial conformance with the contract documents and
Contractor's other obligations under the contract documents have been fulfilled, Engineer will, within
ten days after receipt of the final application for payment, indicate in writing Engincer's recommendation
of payment and present the application to Department for payment along with a certificate that the work
was completed in substantial conformance with the contract documents. Thereupon Engineer will give
written notice to Department and Contractor that the work is acceptable subject to the provisions of
paragraph 13.13. Otherwise, Engincer will return the application to Contractor, indicating in writing
the reasons for refusing to recommend final payment, in which case Contractor shall make the necessary
corrections and resubmit the Application. After presentation to Department of the application and
accompanying documentation, in appropriate form and substance, and with Engincer's recommendation
and certification of substantial conformance with the Contract Documents, final payment will be paid by
Department to Contractor in accordance with New York State Law. If Department believes
deficiencies exist, it will so notify Engineer and Contractor in writing.

If, through no fault of Contractor, final completion of the Work is significantly delayed and if Engincer
so confirms, Department shall, upon receipt of Contractor's final Application for Payment and
recommendation of Engineer, and without terminating the Agreement, make payment of the balance due
for that portion of the Work fully completed and accepted.

Waiver of Claimss

13.13  The making and acceptance of final payment will constitute:

9/97

13.13.1 A waiver of all claims by Department against Contractor. except claims arising from
unsettled Liens, from Defective Work appearing after final inspection pursuant to paragraph
13.11 or from failure to comply with the Contract Documents or the terms of any special
guarantees specified therein; however, it will not constitute a waiver by Department of any
claims or rights with respect to Contractor's continuing obligations under the Contract
Documents; and

13.13.2 A waiver of all claims by Contractor against Department other than those previously made
in writing and still unsettled.
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ARTICLE 14 - Suspension of Work and Termination

Department May Suspend Work:

14.1  Department may for its convenience, order Contractor in writing at any time to suspend the Work or
any portion thereof for such a period of time as Department may determine to be appropriate. A
suspension of Work order will fix the date on which the Work, or portion thereof, will be resumed.
Contractor shall resume the Work, or portion thereof, on the date so fixed.

14.1.1  If the performance of the Work or portion thereof is suspended for a period of time which
exceeds the Total Float available in the approved Progress Schedule for the portion or portions
controlling the Work affected by a suspension of Work order pursuant to paragraph 14.1, or
by an act of Department or Engineer in the administration of the Contract, or by
Department's or Engineer's failure to act within the applicable latest dates substantiated in
the approved Progress Schedule, Contractor will be allowed an increase in Contract Price or
an extension in Contract Time, or both, necessarily caused by such suspension which extends
the applicable latest dates in the approved Progress Schedule. However, no adjustment will

" be made under this paragraph of the General Conditions for any suspension to the extent (i)
that performance would have been so suspended by any other cause, including the fault and
negligence of Contractor, or (ii) for which an adjustment is provided, limited as to extent, or
excluded under any other provision of the Contract Documents.

14.1.2  Contractor shall deliver to Engineer a written Proposed Change Order including at a
minimum, justification for the request within seven days or earlier if so required elsewhere in
the Contract Documents, of the act or failure to act which Contractor believes gives rise to
an adjustment in Contract Price or Contract Time pursuant to paragraph 14.1.1. Failure by
Contractor to comply with the time requirements for delivery of written Proposed Change
Orders will be considered to be a waiver by Contractor of any request for adjustment or claim
for an increase in Contract Price or Contract Time for the period of time during which the
Proposed Change Order has not been submitted.

14.1.3  Contractor's proposal with all supporting data shall be delivered within 15 days of such notice
or within twenty-two days of such occurrence, whichever is later, unless Department allows
an additional period of time to obtain more accurate data. Contractor shall prove that
additional costs and delays were necessarily incurred which meet the criteria set forth in
Articles 9, 10 and 1| of the General Conditions, despite Contractor's reasonable, prudent, and
diligent efforts to prevent such costs or delays.

L
14.2  Inaddition to the provisions of Appendix B, if Department stops Work in accordance with Article 12.10
of the General Conditions or suspends Contractor's services in accordance with article 12.11, or
suspends the work or any portion thereof because of Contractor's failure to prosecute the work and to
protect persons and property, Contractor shall not be entitled to an extension of Contract Time or an

increase in Contract Price.

Department May Terminate:

14.3  Department may terminate for cause upon the occurrence of any one or more of the following events:
14.3.1  If Contractor commences a voluntary case under any chapter of the Bankruptcy Code, as now

or hereafter in effect, or if Contractor takes any equivalent or similar action by filing a petition

9/97 VIII-47




14.4
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14.3.2

1433

143.4

14.3.5

14.3.6

14.3.7

14.3.8

14.3.9

or otherwise under any other federal or state law in effect at such time relating to the
bankruptcy or insolvency;

If a petition is filed against Contractor under any chapter of the Bankruptcy Code as now or
hereafter in effect at the time of filing, or if a petition is filed seeking any such equivalent or
similar relief against Contractor under any other federal or state law in effect at the time
relating to bankruptcy or insolvency;

If Contractor makes a general assignment for the benefit of creditors;

If a trustee, receiver, custodian or agent of Contractor is appointed under applicable law or
under contract, whose appointment or authority to take charge of property of Contractor is for
the purpose of enforcing a lien against such property or for the purpose of general
administration of such property for the benefit of Contractor's creditors;

If Contractor admits in writing an inability to pay its debts generally as they become due;

If Contractor fails to perform the Work in accordance with the Contract Documents,
including, but not limited to, failure to supply sufficient skilled workers, or suitable materials
or equipment, or failure to adhere to the progress schedule established under paragraph 1.6 as
revised from time to time or failure to submit an updated schedule as required by paragraph

5.6;
If Contractor disregards Laws or Regulations of any public body having jurisdiction;
If Contractor disregards the authority of Engineer; or

If Contractor otherwise violates in any substantial way any provision of the Contract
Documents;

Department may, after giving Contractor and its surety seven days written notice and to the
extent permitted by Federal and New York State Law, terminate the services of Contractor,
exclude Contractor from the site and take possession of the Work and of all Contractor's
tools, appliances, construction equipment and machinery at the site and use the same to the full
extent they could be used by Contractor without liability to Contractor for trespass or
conversion, incorporate in the work all materials and equipment stored at the site or for which
Department has paid Contractor but which are stored elsewhere, and finish the Work as
Department may deem expedient. In such case Contractor shall not be entitled to receive
any further payment until the Work is finished. If the unpaid balance of the Contract Price
exceeds the direct, indirect and consequential costs of completing the Work including but not
limited to fees and charges of engineers, architects, attorneys and other professionals and court
costs, such excess will be paid to Contractor. If such costs exceed such unpaid balance,
Contractor shall pay the difference to Department. Such costs incurred by Department will
be approved as to reasonableness by Engineer and incorporated in a Change Order or
Proposed Change Order.

Where Contractor's services have been so terminated by Department, the termination shall not affect
any rights or remedies of Department against Contractor then existing or which may thereafter accrue.
Any retention or payment or moneys due Contractor by Department will not release Contractor from

liability.
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14.5

Upon seven days written notice to Contractor and Engineer, Department may, without cause and
without prejudice to any other right or remedy, elect to abandon the Work and terminate the Agreement.
In such case, Contractor shall be paid for all Work accepted by Department.

~— Contractor May Stop Work or Terminate:

14.6

If, through no act or fault of Contractor, Engincer fails to act on any Application for Payment within
thirty days after it is submitted, or Department fails for one hundred and twenty days to pay Contractor
any sum finally determined to be due by Department, then Contractor may, upon seven days' written
notice to Department and Engineer, terminate the Agreement and recover from Department payment
for all Work accepted by Department. In lieu of terminating the Agreement, if Engincer has failed to
act on an Application for Payment or Department has failed to make any payment as aforesaid,
Contractor may upon seven days' written notice to Department and Engineer stop the Work until
payment of all amounts then due. The provisions of this paragraph shall not relieve Contractor of the
obligations under paragraph 5.30 to carry on the Work in accordance with the progress schedule and
without delay during disputes and disagreements with Department.

ARTICLE 15 - Disputes

Giving Notice:

15.1
e
15.2
15.3
154
A4
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Ali claims, counterclaims, disputes and other matters in question between Department and Contractor,
arising out of or relating to the Contract Documents or the breach thereof (hereafter referred to claims)
except for claims which have been waived by the making or acceptance of final payment as provided in
paragraph 13.11, shall be resolved under this Article.

15.1.1 A voucher, invoice, or other routine request for pavment that is not in dispute when submitted
is not a claim under this Article. Such a submission may be converted to a claim under this
Article by complying with the requirements of this Article, if it is disputed either as to liability
or amount or is not acted upon in a reasonable time.

A claim by Contractor shall be made in writing and submitted to Department for evaluation with a copy
to Engincer.

A written demand or written assertion by Contractor seeking the payment of money exceeding $10,000
is not a claim under this Article until certified as required below. For claims exceeding $10,000
Contractor shall submit with the claim a certification that:

<

15.3.1 The claim is made in good faith,

15.3.2  Supporting Cost and Pricing Data are current, accurate, and complete to the best of the
Contractor's knowledge and belief, and

15.3.3  The amount of the claim accurately reflects the adjustments in Contract Price or Contract Time
which Department has agreed to or for which Contractor believes Department is liable.

The Contractor's certification shall be executed by Contractor's Authorized Representative specified
in the Contract Documents.
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15.5  Forclaims of $10,000 or less, Department shall render a decision if requested in writing by Contractor.
For Contractor certified claims over $10,000, Department shall decide the claim or notify Contractor
of the date by which the decision will be made.

15.6 Department's decision shall be final unless Contractor initiates legal action within 120 days of
Department's final decision.

15.7  Contractor shall proceed diligently with performance of Work under this Contract, and comply with any
decision of Engincer or Department pending final resolution of any request for relief, claim, appeal, or
action arising under the Contract.

15.8  Contractor agrees that all claims shall be subject to resolution pursuant to Department procedures as
described in the Disputes article of the Agreement.

ARTICLE 16 - Miscellaneous

Notice and Service:
6.1  All notices, demands, requests, instructions, approvals and claims shall be in writing.

16.1.1  Any notice to or demand upon Contractor shall be deemed sufficient if delivered to
Contractor's representative at the site or if delivered to the individual proprietor if Contractor
is an individual, to a partner if Contractor is a partnership or to an officer of the corporation
if Contractor is a corporation, at the office of Contractor specified in the Contract
Documents, or if deposited in the United States mail in a sealed, postage prepaid envelope,
addressed to the principal office of Contractor listed in the Agreement, or if delivered with
charges prepaid to any telegraph company for transmission, in each case addressed to the office
of Contractor specified in the Contract Documents or faxed to the number provided in the
Contract Documents and followed by written notice.

16.1.2  All notices or other papers required to be delivered by Contractor to Department, or to any
of its representatives shall, unless otherwise specified in writing to Contractor, be delivered
to Department at the office specified in the Contract Documents. Any other notice or demand
upon Department shall be deemed sufficient if delivered to such office, or if deposited in the
United States mail in a sealed, postage prepaid envelope, or if delivered, with the charges
prepaid to any telegraph company for transmission, in each case addressed to such office or to
such other representative of Department or to such other address as Department may
suhsequently specify in writing to Contractor for such purpose, or faxed to the number
provided in the Contract Documents and followed by written notice.

16.1.3  Any written notice or other communication to Contractor’s Surety or Sureties shall be
delivered or mailed to the home office of the Surety or Sureties, or to the agent or agents who

executed the Bonds on behalf of the Surety or Sureties.

16.1.4  Any such notice or demand shall be deemed to have been given or made as of the time of
actual delivery, or, in the case of mailing or of telegrams, at the time of actual receipt thereof.

Computation of Time:

16.2  When any period of time is referred to in the Contract Documents by days, it will be computed to exclude
the first and include the last calendar day of such period. [f the last calendar day of any such period falls
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on a Saturday or Sunday or on a day made a legal holiday by the State of New York, such day will be
omitted from the computation. This does not apply to contract completion time as set forth in Article 6
of the Agreement.

General:

16.3

16.4

16.5

Should Department or Contractor suffer injury or damage to person or property because of an act or
omission to act of the other party, its employees or agents or others for whose acts the other party is
legally liable, a Claim may be made therefore, in writing to the other party within a reasonable time of
the first observance of such injury or damage. The provisions of this paragraph shall not be construed
as a substitute for or a waiver of the provisions of any applicable statute of limitations or repose.

The duties and obligations imposed by these General Conditions and the rights and remedies available
to the parties hereunder, including but not limited to the warranties, guarantees and obligations imposed
upon Contractor by Contract Documents and all of the rights and remedies available to Department
thereunder, are in addition to, and are not to be construed in any way as a limitation of, any rights and
remedies available to any or all of them which are otherwise imposed or available by New York State
Laws, by special warranty or guarantee or by other provisions of the Contract Documents. The provisions
of this paragraph shall be as effective as if repeated specifically in the Contract Documents in connection
with each particular duty, obligation, right and remedy. All representations, warranties and guarantees
made in the Contract Documents shall survive final payment and termination or completion of the

Agreement,

The obligation of Contractor to maintain the Work, or any part thereof, until the completion of the
Correction Period shall survive final payment and termination or completion of the Agreement.

No Waiver of Legal Rights:

9/97

16.6.1 . Inspection by Enginecer or by any of its duly authorized representatives, any measurement or
report by Engineer, any order by Department for the payment of money, any payment for or
acceptance or possession of any Work or any extension in Contract Time or any possession
taken by Department shall not operate as a waiver of any provision of the Contract
Documents, or any power therein preserved to Department, or of any right to damages therein
provided. Any Waiver of any breach of this Contract shail not be held to be a waiver of any
other or subsequent breach.

16.6.2  Department reserves the right to correct any error that may be discovered in any estimate that
may have been paid, and to adjust the same to meet the requirements of the Contract
Documents. Department further reserves the right, should proof of Defective Work on the
part of Contractor be discovered after the final payment has been made, to claim, and recover
by process of law, such sums as may be sufficient to correct the error, or make good the defects

in the Work.

16.6.3  Any waiver of any provision of the Contract Documents shall be specific, shall apply only to
the particular item or matter concerned and shali not apply to other similar or dissimilar items

or matters.
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Affidavit and Release of Lien:

16.7.1  When the Work has been completed, Contractor shall execute a final release of Lien and an
Affidavit declaring that all bills have been paid in full, and that the requirements ofthe New
York State Labor Law have been complied with.

16.7.2  These documents will be furnished to Department on the forms included with the Contract
Documents.

16.7.3  Contractor shall be responsible for obtaining and submitting these forms to Department for
all subcontractors involved in the Work.

Recovery Rights Subsequent to Final Payment:

16.8

Dcpartment reserves the right, should an error be discovered in an Application for Payment or should
proof of Defective Work or materials used by or on the part of Contractor be discovered after the final
payment has been made, to claim and recover from Contractor or his Surety, or both, by process of law,
such sums as may be sufficient to correct the error or make good the defects in the Work and materials.

General Guarantee:

16.9

Neither the final acceptance, nor final payment by Department, nor any provision of the Contract
Documents, nor partial or entire use of the Work by Department, shall constitute an acceptance of Work
not done in accordance with the Contract Documents or relieve Contractor of liability in respect to any
express warranties or responsibility for faulty materials or workmanship. Contractor guarantees the
remedy of all Defective Work and payment for all damage to other Work, persons or property resulting
therefrom which shall occur within one year from the date of final acceptance unless a longer period is
required by Contract Documents, by Law, or by standard practice. Department will give notice of
observed Defective Work with reasonable promptness. Contractor shall ensure that its Surcty shall be
bound with and for Contractor in the faithful observance of this General Guarantee.

Audit; Access to Records:

9/97

16.10.1 In addition to the rights of access set forth in Appendix A, if Contractor has submitted Cost
and Pricing Data in connection with the pricing of any Change Order, Proposed Change Order
or Claim related to this Contract, Department and Engineer or any of their duly authorized
representatives shall have the right to examine and audit all books. ledgers, records, and
documents pertinent to all Cost and Pricing data available and relied upon by Contractor
including but not limited to that used by Contractor in the determination of its Bid for the
Work, in order to evaluate the accuracy, completeness, and currency of the Cost or Pricing
data.

16.10.2 Contractor shall make available at Contractor's office at all reasonable times the materials
described in paragraph 16.10.1 above, for examination, audit, or reproduction, until 6 years
after final payment under this Contract.

16.10.2.1 If this Contract is completely or partially terminated, the records relating to the
Work terminated shall be made available for 6 years after any resulting final
termination settlement.
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16.10.3

16.10.2.2 Records pertaining to appeals under Article 15 of Section 8, "General
Conditions," to litigation or the settlement of claims arising under or relating to
the performance of this Contract shall be made available until disposition of such
appeals, litigation, or claims.

A provision stating that all the requirements of this Article of Section 8, "General Conditions"
are applicable to Subcontracts under this Contract exceeding $50,000 in value shall be inserted
by Contractor in all such subcontracts.

Price Reduction for Defective Cost or Pricing Data:

9/97

16.11.1

16.11.2

16.11.3

16.11.4

This provision shall become operative only for any Change Order, or Proposed Change Order
or claim settlement under this Contract involving aggregate increases and/or decreases in costs,
plus applicable profits, of more than $10,000; except that this provision shall not apply to any
amendment to the Contract for which the price of the Work involved in the amendment is:

16.11.1.1 Based on adequate price competition;

16.11.1.2 Based on established catalog or market prices of commercial items sold in
substantial quantities to the general public, or

16.11.1.3  Set by New York State law.

If any price, including profit, negotiated in connection with any Change Order, Proposed
Change Order or claim settlement under this provision, was increased because: 1) Contractor
or a Subcontractor, Supplier, other person or organization furnished Cost and Pricing Data that
were not complete, accurate, and current as certified in its Certificate of Current Cost or Pricing
Data; 2) a designated or prospective Subcontractor, Supplier, other person or organization
furnished Contractor Cost and Pricing Data that were not complete, accurate, and current as
certified in the Contractor's Certificate of Current Cost and Pricing Data; or 3) any of these
parties furnished data of any description that were not accurate, the price shall be changed
accordingly and the Contract shall be adjusted to reflect the change. This right to a change in
Contract Price is limited to that resulting from defects in data relating to amendments to the
Contract for which this provision becomes operative under paragraph 16.11.1 above.

Any decrease in Contract Price under paragraph 16.11.2 above due to defective data from a
designated or prospective Subcontractor, Supplier, other person or organization that was not
subsequently awarded the Subcontract or purchase order shall be limited to the amount, plus
applicable overhead and profit markup, by which 1) the actual Subcontract or purchase order
or 2) the actual cost to Contractor, if there was no Subcontract or purchase order, was less
than the prospective Subcontract or purchase order, cost estimate submitted by Contractor,
provided, that the actual Subcontract or purchase order price was not itself affected by

defective cost or Pricing data.

Before awarding any Subcontract or purchase order which exceeds or can be reasonably
expected to exceed $150,000 when entered into, or pricing any Change Order or Proposed
Change Order or claim settlement involving a pricing adjustment expected to exceed $10,000,
Contractor shall require the Subcontractor, Supplier, other person or organization to submit
Cost or Pricing data (actually or by specific identification in writing), unless the price is:

16.11.4.1 Based on adequate price competition;
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16.11.5

16.11.6

No Waiver:

16.12.1

16.12.2

16.11.4.2 Based on established catalog or market prices of commercial items sold in
substantial quantities to the general public; or

16.11.4.3 Set by New York State law.

Contractor shall require such Subcontractor, Supplier, other person or organization to certify
in the form prescribed in the Contract Documents, that to best of its knowledge and belief, the
data submitted under paragraph 16.11.4 is accurate, complete, and current as of the date of
agreement on the negotiated price of the Subcontract, purchase order, Change Order, Proposed
Change Order, or claim settlement affecting the Subcontract.

Contractor shall make the provisions of this Article applicable to all Subcontracts or purchase
orders that exceed or can be reasonably expected to exceed $150,000.

The rights and remedies set forth in the Contract Documents are not exclusive and are in
addition to any other rights and remedies provided by law or equity. The duties and obligations
imposed by the Contract Documents and the rights and remedies available thereunder shall be
in addition to and not a limitation of any duties, obligations, rights and remedies otherwise
imposed or availabie by New York State law.

No act or omission by Department or Contractor shall constitute a waiver of any right or duty
afforded any of them under the Contract Documents, nor shall any such act or omission
constitute an approval of or acquiescence in any breach thereunder, except as may be
specifically agreed in writing.

Comparable or Equivalent Terms:

16.13.1

16.13.2

Contractor warrants, represents and guarantees that all of the prices, terms, warranties and
benefits granted to Department under the Contract are comparable to or better than the
equivalent terms, prices, warranties and benefits offered to any other existing customer for
similar Work.

In addition to the other remedies available, Department may demand repayment for any
excess payment, plus interest thereon, for failure of Contractor to comply with paragraph
16.13.1.

Unlawful Provisigns Deemed Stricken:

16.14.1

Ifthe Contract Documents contain any unlawful provisions, such unlawful provisions shall be
of no effec