
STATE OF NEW YORK: DEPARTMENT OF ENV1RONMENTAL CONSERVATION 

In the Matter of the 
Development and hnplementation 
of a Remedial Investigation/Feasibility 
Study for an Inactive Hazardous Waste 
Disposal Site, Under Article 27, Title 9 and 13, 
and Article 71. Title 27 of the 
Environmental Conservation Law 
of the State of New York by 

WHEREAS, 

Delphi Automotive Systems LLC 
Respondent 

ORDER 
ON 

CONSENT 
INDEX # 88-0531 ~98-06 

Site Code# 828064 

1. The New York State Department of Environmental Conservation (the "Department") is 
responsible for enforcement of, inte.r a1ia.. Article 27, Title 13 of the Environmental Conservation 
Law of the State of New York ("ECL "), entitled "Inactive Hazardous Waste Disposal Sites," 
Article 27, ·Title 9 of the ECL entitled "Industrial Hazardous Waste Management" and Article 71 
of the ECL entitled 11Enforcement. 11 This Order is issued pursuant to the Department's authority 
under, inter alia. ECL Article 27, Titles 9 and 13, ECL Article 71Title27, and ECL 3-0301. 

2. Delphi Automotive Systems LLC ("Respondent") is the owner of property located at 
1000 Lexington Avenue, Rochester, Monroe County, New York (hereinafter referred to as the 
"facility" or the '*Site"). A Site map is attached as Appendix A to the Order. The Site was 
owned and operated by General Motors C01p0ration ("GM") before it was conveyed to 
Respondent by deed dated December 10, 1998 and recorded in the Monroe County Clerk's 
Office on January 28, 1999. 

3. Since 1938, various GM Divisions have operated the manufacturing facility at the Site to 
produce a'Utomotive fuel systems and other automotive components. Prior to the effective date of 
this Order. environmental investigations and actions have been performed at the Site, begiruring 
in 1981 to address environmental conditions of concern at the Site and the facility has provided 
the Department with copies of Work Plans and reports of these efforts. 

4. At the request of the Department, Haley & Aldrich of NY on behalf of GM prepared a 
Data Summary Report (September 1998) (the "Data Report11

) which summarizes the results of 
the previous environmental investigations. The Data Report also sets forth the status of ongoing 
remedial activities at the Site which include the operation of a groundwater migration control, 
recovery and treatment system, LNAPL recovery systems in the Tank Fann Area and Building 



22 and a soil vapor extraction syst:em in what is referred to in the Data Report as Degreaser 
Investigation Study Area 5. 

5. The Site is an inactive hazardous waste disposal site, as that t:erm is defined at ECL 
27-1301.2, and it has been listed in the Registry of Inactive Hazardous Waste Disposal Sites in 
New York State as Site Number 828064. The Department has classified the Site as a 
Classification "2" pursµant to ECL 27-1305.4.b. This classification means that the Department 
has determined that the Site presents a ''significant threat to the public health or environment" for 
which action is required. 

6. The facility filed an "interim status" application with the United States Environmental 
Protection Agency ("EPA") in 1980 under the federal Resource Conservation and Recovery Act 
("RCRA ") and submitted in 1982 a RCRA Part B permit application to operate a hazardous 
waste management facility. The EPA issued to the facility a RCRA Part B Permit that was 
effective as of February 29, 1984. The facility obtained interim status, pursuant to Title 6 of the 
Official Compilation of Codes, Rules and Regulations of the State of New York ("6 NYCRR") 
section 373.l.3(c) and operated a hazardous waste management facility under interim status. 

8. Respondent acknowledges that the facility is a hazardous waste management facility as 
that term is defined at 6 NYCRR section 370.2(b)(89) and is subject to regulation under ECL 
Article 27, Title 9, the regulations promulgated pursuant thereto and ECL Article 71, Title 27 
{the "Industrial Hazardous Waste Management Program','). 

9. EPA has authorized the Department to implement the RCRA Corrective Action program 
in New York. Furthennore, purSuant to ECL 71-2727.3.b, whenever on the basis of any 
information the commissioner determines that there is or has been a release of hazardous waste 
or constituents .into the environment from a facility which has or has had interim status according 
to regulations adopted pursuant to Title 7 or 9 or Article 27 of this Chapter but which did not 
receive a final status permit. the commissioner may issue an order requiring corrective action, or 
such other response measures as he deems necessary including corrective action beyond the 
facility boundary to protect human health or the environment. 

10. In May 1988~ the facility discovered and reported to the Department the presence of a 
plume of oil-like product (LNAPL) on the overburden water table at the northeast comer of the 
Plant 1 manufacturing building. The product was discovered in the course of a tank-removal 
excavation adjacent to the south end of an above-ground product-storage tank fann. The 
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Department opened spill file #8801732 for this occurrence and the facility has implemented the 
Interim Remedial Measure described at Subparagraph Ill.B.2.a of this Order to address the 
LNAPL. The Department's Spill Bureau closed this spill file on March 27, 2001 and forwarded 
the matter to the Department's Division of Environmental Remediation for follow-up under this 
Order on Consent. 

11. A. Pursuant to ECL 27-1313.3.a, whenever the Commissioner of Environmental 
Conservation (the "Commissioner") "finds that hazardous wastes at an inactive hazardous waste 
disposal site constitute a significant threat to the environment. he may order the owner of such 
site and/or any person responsible for the disposal of hazardous wastes at such site (i) to develop 
an inactive hazardous waste disposal site remedial program, subject to the approval of the 
department, at such site, and (ii) to implement such program within reasonable time limits 
specified in the order" (The "Inactive Hazardous Waste Disposal Site Remedial Program"). 

B. Any person under order pursuant to ECL 27-1313.3.a'has a duty imposed by ECL 
Article 27, Title 13 to carry out the remedial program committed to under order. ECL 71-2705 
provides that any person who fails to perform any duty imposed by ECL Article 27, Title 13 
shall be liable for civil, administrative and/or criminal sanctions. 

C. · The Department also has the power, inm: aliib to provide for the prevention and 
abatement of all water, land, and air pollution. ECL 3-0301.1.i. 

12. The Department and Respondent agree that the goals of this Order are for Respondent to: 
(i) implement a Remedial Investigation/Feasibility Study ("RIIFS") for the Site in accordance 
with the Department-approved Work Plan prepared by Haley & Aldrich of New York and 
entitled "RIIFS Work Plan, Delphi Automotive Systems, Lexington Avenue Facility, Rochester, 
New York, Registry Site #828064, EPA ID No. NY D002215234" (October 2001) (as modified 
by Amendment No. 1 (December 2001)), which is attached to and inco1p<>rated into this Order as 
Appendix B, and any additional amendments thereto, (the "Rl!FS Work Plan"); and (ii) 
reimburse the State's administrative costs as set forth in Paragraph IX of this Order. 

13. Respondent, without making any admission of law or fact, hereby: (i) waives its right to a 
hearing herein as provided by law; (ii) consents to the issuance and entry of this Order and 
agrees to be bound by its terms; (iii) consents to and agrees not to contest the authority or 
jurisdiction of the Department to issue or enforce this Order; and (iv) agrees not to contest the 
validity of this Order or its terms. 

NOW, having considered this matter and being duly advised, IT IS ORDERED THAT: 

I. Remedial Investigation 

A. Within thirty (30) days after the effective date of this Order, the Respondent shall 
commence the Remedial Investigation described in the RJ/FS Work Plan to complete the work of 
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defining the nature and extent of contamination associated with releases of hazardous wastes and 
hazardous constituents at the Site. 

B. I. The facility must satisfy the requirements of the New York State Industrial 
Hazardous Waste Management law and regulations concerning corrective action. The RIIFS 
Work Plan reflects the overlap in the scope of the investigation required at the Site between the 
Department's Industrial Hazardous Waste Management Program and the Department's Inactive 
Hazardous Waste Disposal Site Remedial Progr:am:r ......... _,.~•wwk 
undertbe!UJFS·.Wort:ftmami_..,,~rlftilltl ....... i:-.. 
.}4anagem,enH.>t:~p,~ua1nl'.f8;RftiJii,r,~fll~•ti·a~ofi'Wlt.ether 
thereha&beena.~l•asc·d~•WUf•'~il11n'tlla0m~flomtbe.faciliiy, 

.:~:;:~:f~~ ·or ·~ind~ 
Hazardous Waste Management'~·BD.did'atification of requitedremectiabaiteRlat,i:ves, 

2. The Department shall coordinate the investigation ofexisting 
contamination at the Site under this Order to avoid the imposition against Respondent of 
inconsistent or duplicative obligations arising out of the Department's applicable regulatory 
programs, including but not limited to, the Industrial Ha7ardous Waste Management Program 
and those requirements which may apply under the Department's spill program. This provision 
shall not relieve Respondent of any obligations arising out of applicable statutes and regulations 
which are not addressed by this Order. 

C. Respondent shall perform the Remedial Investigation in accordance with the 
Rl/FS Work Plan. . 

D. During the performance of Remedial Investigation field work, Respondent shall 
have on-Site a full-time representative who is qualified to supervise the work done. 

E. Within the time frame set forth in the RI/FS Work Plan, Respondent shall prepare 
a Remedial Investigation Report that shall contain the information specified in the Rl/FS Work 
Plan as implemented and 

I . include all data generated and all other information generated by 
performance of the Remedial Investigation; 

2. provide all of the assessments and evaluations set forth in the 
Comprehensive Environmental Response. Compensation, and Liability Act of 1980 [42 USC 
9601 et ·seq.], as amended ("CERCLA''), the National Contingency Plan ("NCP") [40 CFR Part 
300], the USEPA guidance document entitled "Guidance for Conducting Remedial 
Investigations and Feasibility Studies under CERCLA," dated October 1988~ and any subsequent 
revisions to that guidance Clocument and other appropriate USEPA and Department technical and 
administrative guidance documents and legal requirements identified in the RI/FS Work Plan · 
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("applicable requirements"); 

3. in accordance with the Rl/FS Work Plan identify any additional data that 
must be collected; and 

4. include a certification by the individual or firm with primary responsibility 
for the day to day perfonnance of the Remedial Investigation that all activitie_s that comprised the 
Remedial Investigation were perfonned in full accordance with the RJ/FS Work Plan. 

Il. F;asibjlity Studx 

A. · In accordance with the schedule contained in the RIIFS Work Plan, Respondent 
shall perform and prepare a Feasibility Study evaluating on-Site and off-Site remedial actions 
with the goal of restoring the Site to pre-disposal conditions, to the extent feasible and authorized 
by law. At a minimum, the remedial alternatives evaluated shall eliminate or mitigate all 
significant threats to the public health ·and to the environment presented by the hazardous waste 
and hazardous constituents disposed at the Site through the proper application of scientific and 
engineering principles. The Feasibility Study shall be prepared by and have the signature and 
seal of a professional engineer who shall certify that the Feasibility Study was prepared in 
accordance with this Order. 

B. Respondents sh8ll perform and prepare the Feasioility Study in accordance with 
the RIIFS Work Plan and in a manner consistent with CERCLA, the NCP, and the applicable 
requirements identified in Subparagraph I.E.2. 

111. Interim Remedial Measures f"1RMs") 

A. IRM Am?roval PrQsedure. 

l. Respondent may propose one or more IRMs or modification to an 
Ongoing IRM (as defmed herein) for the Site. 

2. In proposing each lRM or modification to an Ongoing IRM, Respondent 
shall submit to the Department a work plan that includes a chronological description of the 
anticipated activities together with a schedule for performance of those activities (an "IRM Work. 
Plan"} for that Site. 

3. Upon the Department's determination that the proposal is an appropriate 
IRM or modification to an Ongoing IRM and upon the Department's approval of such work plan, 
the !RM Woik Plan shall be incorporated into and become an enforceable part of this Order; and 
Respondent shall submit to the Department for its review and (as appropriate) approval, in 
accordance with the schedule contained in the Department-approved IRM Work Plan, detailed 
documents and specifications prepared, signed, and sealed by a professional engineer to 
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implement the Department-approved IRM. Such documents shall include a health and safety 
plan, contingency plan, and (if the Department requires such) a citizen participation plan that 
incorporates appropriate activities outlined in the Department's publication, "Citizen 
Participation in New York's Hazardous Waste Site Remediation Program; A Guidebook" dated 
June 30, 1998, and any subsequent revisions thereto, and 6 NYCRR Part 375. 

4. Respondent shall then carry out such IRM or modiflcation to an Ongoing 
IRM in accordance with the requirements of the approved IRM Work Plan, detailed documents 
and specifications, and this Order. Respondent shall notify the Department of any significant 
difficulties that may be encountered in implementing the Department-approved work plan, 
detailed documents, or specifications and shall not modify any obligation unless first approved 
by the Department. 

5. During implementation of all construction activities identified in the 
Department-approved IRM Work Plan, Respondent shall have on-Site a full-time representative 
who is qualified to supervise the work done. 

6. Within the schedule contained in the. Department-approved IRM Work 
Plan, Respondent shall submit to the Department a final engineering report prepared by a 
professional engineer that includes a certification by that individual that all activities that 
comprised the Department-approved IRM or modification to an Ongoing IRM were completed in 
accordance with the Department-approved IRM Work Plan and this Order. 

a. If the performance of the Department-approved IRM or 
modification to an Ongoing IRM encompassed c<>nstruction activities, the .final engineering 
report also shall include a detailed post-remedial construction operation and maintenance plan 
("IRM O&M Plan"); "as-built" drawings and a final engineering report (each including all 
changes made to the Remedial Design during construction); and a certification by a professional 
engineer that the IRM or modification to an Ongoing IRM was implemented and all construction 
activities were completed in accordance with any applicable Department-approved detailed 
documents and specificatio·ns and all such activities were personally witnessed by him or her or 
by a person under his or her direct supervision. The IRM O&M Plan, "as built" drawings, final 
engineering report, and certification must be prepared, signed, and sealed by a professional 
engineer. 

b. Upon the Department's approval of the IRM O&M Plan, 
Respondent shall implement the IRM O&M Plan in accordance with the requirements of the 
Department-approved IRM O&M Plan. Within 60. days after completion of the Department
approved IRM O&M Plan, if any, Respondent shall submit to the Department a final engineering 
report and certification that the activities identified in the Department-approved IRM O&M Plan 
were implemented in accordance with that plan. 

7. After receipt of the final engineering report and certification, the 
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Department shall notify Respondent in writing whether the Department is satisfied that the IRM 
was completed in compliance with the Department--approved IRM Woik Plan, detailed 
documents, and/or specifications. 

B. Qpping IR.Ms - Prior to the effective date of this Order, Respondent 
i:tnpkmentedthef'ollowinglRMs on the Site(00ngoing IRMs11

). The locations.of the Ongoing 
lRMs are indicated on the Site Map attached· as Appendix C to this Order. The Ongoing IRMs 
are continuing in operation and will be evaluated during the Feasibility Study and the remedy 
selection process to determine if they will be part of the selected remedial alternative for the Site. 
The Department acknowledges that the continued performance of the Ongoing IRMs. as 
described in the attached Appendices, while Respondent performs the Rl/FS, will not expose the 
public health or the environment to a significantly increased threat of harm or damage at the Site. 

1. IRM Groundwater Migration Control, Collection and Treatment System: 
Tue facilify has implemented a groundwater migration control system which intercepts, collects 
and treats contaminated ground\Vater moving downgradient from the manufacturing buildings at 
the Site. A description of this remedial activity is set forth in the attached Appendix D. 

2. IRMs: Light Non-Aqueous Phase Liquid (LNAPL) Recovery Systems: 

a. Tank Farm Area: The facility has installed and currently operates 
a LNAPL recovery system in an area at the northeast comer of the manufacturing building at the 
Site. A description of this remedial activity is set forth in the attached Appendix E. 

b. Building 22: The facility has also installed and currently operates a 
LNAPL recovery system in the area of Building 22 at the Site. A description of this remedial 
activity is set forth in the attached Appendix F. 

3. IRM: Soil Vapor Extraction System (Degreaser Investigation Study Area 
5): The facility has installed and currently operates a soil-vapor extraction system in what is 
known as Degreaser Investigation Study Area 5. A description of this remedial activity is set 
forth in the attached Appendix G. 

IV.. Promss Rewns 

A. Respondent shall submit to the parties identified in Paragraph XDI in the numbers 
specified therein copies of written quarterly progress reports that: 

1. describe the actions which have been taken toward achieving compliance 
with this Order during the previous quarter; 

2. include all written analytical results of sampling and tests and all other 
data received or generated by Respondent or Respondent• s contractors or agents in the previous 
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quarter, including quality assurance/quality control information, whether conducted. pursuant to 
this Order or conducted independently by Respondent, related to the environmental conditions 
being investigated under this Order. The written analytical data must be received by Respondent 
at least two weeks prior to the end of a reporting period in order to be included in the progress 
report for that reporting period. N'otwithstanding the ~going. the records generated in 
coDnection with the performance moriitoring being conducted by Respondent for the Ongoing 
IRMs shall not be submitted with these progress reports. They shall be maintained at the Site for 
review and inspection by the Department. The Department reserves the right to obtain copies of 
these records; 

3. identify all work plans, reports,.and other deliverables required by this 
Order that were completed and submitted during the previous quarter; 

4. describe all wmk activities related to this Order, including, but not limited 
to. data collection and implementation of work plans. that are scheduled for the next quarter and 
provide other information relating to the progress of the work under this Order at the Site; 

5. include information regarding percentage of completion. 1.UllCSolved 
delays encountered or anticipated that may affect the future schedule for implementation of 
Respondent's obligations under this Order, and efforts made to mitigate those delays or 
anticipated delays; 

6. include any modifications to any work plans that Respondent has proposed 
to the Department or that the Department has approved; and 

7. describe all activities und~ in support of the Citizen Participation 
Plan during the previous quarter and those to be undertaken in the next quarter. 

B. Respondent shall submit these progress reports to the Department by the tenth day 
of every quarter beginning the fourth month following the effective date of this Order. 

V. Revi~w of Submitta.ls 

A. l. The Department shall review each of the submittals Respondent makes 
pursuant to this Order to determine whether it was prepared, and whether the work done to 
generate the data and other information in the submittal was done, in accordance with this Order 
and generally accepted technical and scientific principles. The Department shall notify 
Respondent in writing of its approval or disapproval of the submittal. All Department-approved 
submittals shall be incoipmated into and become an enforceable part of this Order. 

2. a. If the Department disapproves a submittal, it shall so notify 
Respondent in writing and shall specify the reasons for it$ disapproval. Within thirty (jQ) days 
after receiving written notice that Respondent's submittal has been disapproved, Respondent 
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shall make a revised submittal to the Department that addresses and seeks to resolve all of the 
Department's stated reasons for disapproving the first submittal. 

b. After receipt of~ ~vised submittal. the Department shall notify 
Respondent in writing ofits approval o:r ~roval. If the Department disapproves the revised 
submittal for failing to address and resolve the Department's stated reasons for disapproving the 
first submittal, Respondent shall be in violation of this Order and the Department may take any 
action or pursue whatever rights it has pursuant to any provision of statutory or common law 
unless Respondent has timely invoked the dispute resolution procedure set forth in Paragraph VI 
of this Order. If the Department approves the revised 'submittal, it shall be incorporated into and 
become an enforceable part of this Order. 

B. The Department may direct Respondent to modify and/or amplify and expand a 
submittal if the Department determines. as a result of reviewing data generated by an activity 
required under this Order or as a result of reviewing any other data or facts, that further work is 
necessary to satisfy the goals of this Order. The Department will set forth the basis of its 
determination in writing. Upon receipt of the Department's written demand for modification 
and/or amplification and expansion of a submittal, Respondent shall proceed with such work 
unless Respondentobjects in writing and invokes the dispute resolution procedure set forth in 

· Paragraph VI of this Order. 

VI. Dispute Resolution 

A. The Department and Respondent shall attempt to resolve expeditiously and 
informally any disagreements concerning implementation of this Order and the RI/FS Work 
Plan, or any other matter :required under this Order. 

B. L If the Department disapproves a revised submittal, under Subparagraph 
V .A.2.b of this Order or if Respondent fails to modify and/or amplify and expand a submittal 
pursuant to Subparagraph V.B, Respondent shall be in violation of this Order unless, within 30 
business days of receipt of the Department's written notice of disapproval of the revised 
submittal or of the De~ent's written determination of the need for further work pursuant to 
Subparagraph V .B, RespQndent submits to the Department a request for an appointment of an 
Administrative Law Judge (" ALr). and a written statement setting forth the issues in dispute, the 
relevant facts upon which the dispute is based. and the factual data, analysis, opinion and 
documentation on which Respondent relies in support of its position (hereinafter called the 
"Statement of Position"). The Depiutment shall submit to the Respondent its Statement of 
Position, including supporting documentation no later than thirty (30) business days after receipt 
of Respondent's Statement of Position. 

2. Respondent shall be given the opportunity to meet with the appointed AU 
and the Department to present its responses to the Department's disapproval or determination. 
The time periods for submission of Statements of Position may be shortened or extended in 
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accordance with written notice by the D~ent and as agreed to in writing by Respondent. 

3. The. Department·shall maintain an administrative record of ·any dispute 
under this. Paragtaph~ The rc:corcl shall include the Statement of Position of each party served 
Pursuant to the preceding Subp~ and any relevantinfonnation. The record shall be 
available for review of all parties and the public. 

4. Upon review of the administrative record as developed pursuant to this 
Paragraph, the ALJ shall issue a final decision.and order resolving the dispute. Respondent shall 
revise and/or modify and/or amplify and expand the submittal in accordance with the 
Department's specific comments, as may be modified by the ALI, except for those which have 
been withdrawn by the AU, and shall submit a revised submittal. Subject to the provisions of 
Subparagraph VI.B.8, the period of time within which the submittal must be revised as specified 
by the Departm.ent in its notice of disapproval shall control unless the ALI revises the time frame 
in the ALrs final decision and order resolving the dispute. 

5. After receipt of the revised submittal described in Subparagraph VI.B.4, 
the Department shall notify Respondent in writing of its approval or disapproval of the revised 
submittal. If the submittal fails to addtes9 and resolve the Department's specific comments, as 
may be modified by the AU, and the Department disapproves the submittal for this reason, 
Respondent shall be in violation of this Order and the ECL. 

6. In review by the ALJ of any dispute pursued under this Paragrap~ 
R~pondent shall have the burden of proving that there is no rational ~s for the Department• s 
position. 

7. Respondent shall retain those rights available pursuant to Article 78 of the 
Civil Practice Law and Rules of the State of New York ("CPLR''), provided that a petition under 
Article 78 is filed within thirty (30) days after the Respondent's receipt of the. written decision 
and order issued by the ALJ. 

8. The invocation of the procedures stated in this Paragraph shall not extend, 
postppne or modify Respondent's obligations under this Order with respeet to any undisputed 
items.· Respondent shallnot be.in violation of this Order for failure to perform tasks or 
obligations which are directly related. to i'ssues in dispute or which may be altered or revised in 
the resolution of issues in dispute. 

9. The invocation of the procedures stated in this Paragraph shall constitute 
an election of remedies by Respondent, and sueh election of this remedy shall constitute a waiver 
of any and all other remedies which may otherwise be available to Respondent regarding the 
issue(s) hi dispute. 
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VII. Penalties 

A. Respondent's failure to comply with any term of this Order constitutes a violation 
of this Order and the ECL. 

B. Notwithstanding any provision in the Order or the ECL to the eontra:ry. 
Respondent shall not suffer any penalty under this Order or the ECL or be subject to any 
proceeding or action if it cannot comply with any requirement hereof because of war, riot, labor 
dispute, adverse weather conditions, or any fact or circumstance beyond Respondent's reasonable 
control ("force majeure event"). Respondent shall, within five (5) business days of when it 
obtains knowledge of any such condition, notify the Department in writing. Respondent shall 
include in such notice the measures taken and to be taken by Respondent to prevent or minimize 
any delays and shall request an appropriate extension or modification of this Order. Failure to 
give such notice within such five (5) business day period constitutes a waiver of any claim that a 
delay is not subject to penalties. Respondent shall have the burden of proving that an event is a 
defense to compliance with this Order pursuant to Subparagraph VIl.B. 

VITI. Entry upon Site 

Respondent hereby consents to the entry upon the Site or areas in the vicinity ofthe Site 
which may be under the control of Respondent by any duly designated employee, consultant, 
contractor, or agent of the Department or any State agency (the "State representative") for 
purposes of inspection, sampling, and testing to ensure Respondent's compliance with this Order, 
provided the State representative informs the Respondent when it is on Site by signing in with 
facility security personnel. All State representatives shall comply with all applicable and 
reasonable security and safety programs and protocols that apply to the Site or areas in the 
vicinity of the Site which may be under the control of Respondent. Respondent shall notify the 
State representative of all such security and safety programs and protocols. During performance 
of the RI and any Department-approved IRMs or modifications to Ongoing IRMs, Respondent 
shall permit the Department at reasenable times full access to all records relating to work being 
perfonned under the tenns of this Order and shall notify the Department at least seven (7) days in 
advance of. and allow the Departmentto attend, any job progress meetings. substantial 
completion meeting and inspection, and final meeting and inspection. Nothing in this Order, 
however, shall afford the Department the right to review records which are privileged 
communications. attorney work product, mental impressions. conclusions, opinions, or legal 
theorle~ as provided for by applicable New York law. 

IX. J?pyment of State Costs 

A. Within sixty-five (6S)days after receipt of an itemized invoice from the 
Department, Respondent shall pay to the Departinent a sum of money which shall represent 
reimbursement for the State's expenses including, but not limited to, direct labor. fringe benefits, 
indirect costs, travel. analytical costs, and contractor costs incurred by the State ofNew York for 
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work related to the negotiation of.this Order and attached Worlc Plan and the oversight of 
Respondent's activities under this Order, including reviewing and ~vising submittals made 
pursuant to this Order, overseeing activities conducted pursuant to this Order, the collection and 
analysis of samples, and administrative costs associated with this Order. The costs to be paid 
pursuant to this Paragraph IX are those costs incurred by the State after July I, 1998. The 
Department reserves any rights it may have to seek reimbursement for any State costs associated 
with the Site not reimbursed under this Order. 

B. Personal service costs shall be documented by reports of Direct Personal Service, 
which shall identify the employee name, title, biweekly salary, and time spent (in hours) on the 
project during the billing period, as identified by an assigned time and activity code. Approved 
agency fringe benefit and indirect cost rates shall be applied. Non-personal service costs shall be 
summarized by category of expense ~ supplies, materials, travel, contractual) and shall be 
documented by expenditure reports. 

C. Such invoice shall be sent to the Respondent at the following address: 

Richard C. Eisenman 
Delphi Automotive Systems LLC 
PO Box 92700. 
Rochester, New York 14692 

D. , Such payment shall be made by certified check or bank-issued cheek payable to 
the Department of Environmental Conservation and shall be sent to; 

Bureau of Progra,m Management 
Division of Environmental Remediation 
New York State Department of Environmental Conservation 
625 Broadway 
Albany. NY 12233-7010 

E. Respondent may object to payment of invoiced costs if it believes they: (i) reflect 
a clerical error, (ii) are based upon inaccurate accounting infomiation, or (iii) are not related to 
the activities conducted pursuant to this Order. If Respondent questions a State invoice issued 
pursuant to Paragraph IX of this Consent Order, Respondent shall do so by identifying in writing, 
within thirty (30) days of its receipt, the items in question. This request should be directed to the 
Director of the Bureau of Program Management (the "Director") at the above cited address. The 
Director's written decision issued in response to this inquiry shall be a final agency 
determination for purposes of seeking ~view under Article 78 of the CPLR. If the Director 
revises the invoice, Respondent shall pay the revised invoice within sixty-five (65) days of its 
receipt of the revision. 
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F. Respondent's failure to pay the revised invoice within sixty-five (65) days of 
receipt thereof or, if the Director determines that the invoice need not be·revised, Respondent's 
failure to pay the original invoice within sixty-five (65) days of receipt of the Director's vvritten 
docisi~ shall be a violation of this Consent Order and subject to whatever enforcement action is 
within the Department's jurisdiction unless, within thirty (30) business days after receipt of the 
Director's written decision, Respondent commences an action for review of the Director's 
written decision pursuant to Article 78 of the CPLR. 

X. D;partmentReservation ofRights 

· A. Nothing oontained in this Order shall be construed as barring. diminishing. 
adjudicating, or in any way affecting any of the Department's civil, criminal, or administrative 
rights or authorities, except as otherwise specified in this Order. 

B. Nothing contained in this Order shall be construed to prohibit the Commissioner 
or his duly authorized representative from exercising any summary abatement powers. 

XI. Indemnific;ation 

Respondent shall indemnify and hold the Department, the State of New Y orlc, and their 
representatives and employees hannless for all claims, suits, actions, damages, and costs of every 
name and description arising out of or resulting from the fulfillment or attempted fulfillment of 
this Order by Respondent and/or any of Respondent's directors, officers, employees, servants, 
agents, successors, and assigns, Said indemnification will not include indemnification in any 
form for unlawful, willful, malicious or grossly negligent acts or omissions on the part of the 
Department, the State of New York or their representatives and employees. 

XII. fublic Notice 

A Within thirty (30) days after the effective date of this Order. Respondent shall 
record in the Monroe County Clerk, s Office an executed Notice of Order in the form attached as 
Appendix H and prov~de the Department with a copy of such instrument certified by the County 
Clerk to be a true and faithful copy of the instru.ment as recorded in the office of the County 
Clerk to give all parties who may acquire any interest in the Site notice of this Order. 

B. If Respondent proposes to convey the whole or any part of Respondent's 
ownership interest in the Site, Respondent shall. not fewer than thirty (30) days before the date of 
conveyance, notify the Department in writing of the identity of the transferee and of the nature 
and proposed date of the conveyance and shall notify the transferee in writing, with a copy to the 
Department, of the applicability of this Order. -
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A. All written communications required by this Order sbaU be ttaa.smitted by United 
States Postal Servic~ by private courier service, or hand delivered as follows: 

with copies to: 

1. Communication from Respondent shall be sent to: 

Regional Hazardous Waste Remediation.Engineer 
New Y ode State Department of Environmental Conservation 
Division of Environmental Remediation · 
Region8 
6274 E. Avop.-Lima Road 
Avon, New York 14414 

Edward Belm.o~ Chief Western Remedial Section 
Division of Environmental Remediation 
New York State Department of Environment.al Conservation 
625 Broadway 
Albany, New York 12233 .. 7011 

Maura C. Desntr.n:id. Senior Attorney 
New York State Department of Environmental Conservation 
Division of Environmental Enforcement 
270 Michigan Avenue 
Buffalo> New York 14203-2999 

Dave Napier 
· Regional Toxics Coordinator 
New York State Department of Health 
335 E. Main Street 
Rochester, New Yorlc 14604-2127 

Riclulrd Elliott 
Monroe County Department of Health 
P0Box92832 
Rochester, New York 14692 

-14-



sent to: 
2. Communication to be made from the Department to Respondent shall be 

Richard C. Eisenman. 
Delphi Automotive Systems LLC 
POBox92700 
Rochester, New York 14692 

with copies to: 

Kyle M. H. Jones, Esq. 
Delphi AutQmotive ·systems LLC 
POBox5052 
Troy, Michigan 48007-5052 

Barry R. Kogut, Esq. 
Bond, Schoeneck & King, LLP 
One Lincoln Center 
Syracuse, New York 13202 

B. Copies of work plans and reports prepared pursuant to this Order shall be 
submitted·as follows: 

Two ce>pies to Region 8. 

One copy to Chief Western Remedial Action. 

One copy to Environmental Enforcement. 

One copy to New York State Department of Health 

One copy to Monroe County Department of Health. 

C. 1. Within thirty (30) days after Respondent's receipt of the Department's 
written approval of any report submitted pursuant to this Order, Respondent shall submit to the 
Regional Hazardous Waste Remediation Engineer such additional copies of the Department
approved reports as may be reasonably requested in the format designated by the Department. 

2; Within thirty (30) days mter Respondent's receipt of the Department's 
written approval of the Feasibility Study Report, Respondent shall submit one microfilm copy of 
the DepartmenNij>proved Remedial Investigation Report and of the Department-approved 
Feasibility· Study R,eport to Director, Division of Environmental Remediation. 

D. The Department and Respondent reserve the right to designate additional or 
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different addressees for communication upon written notice to the other. 

XIV. Miscellaneous 

. A. All activities Respondent is tequired to undertake under this Order are ordinary 
and necessary expenses for the continued operation of Respond~nt. 

B. Respondent shall retain professional consultants. contractors. laboratories and 
quality assurance/quality control personnel~ and third party data validators acceptable to the 
Department to perform the technical. engineering. and analytical obligations requited by this 
Order (the "technical work"). Respondent intends to use the services ofH & A of New York, 
LLP d/b/a Haley & Aldrich ofNY to perform certai1) of the technical work under this Order and 
this is acceptable to the Department. The Respondent shall not use any other fnm to perform the 
technical worlc under this Order without submitting the respective experience, capabilities and 
qualifications of that firm to the Department for prior approval. which approval shall not be 
unreasonably withheld or delayed. The Oepqrtment's approval of these firms or individuals shall 
be obtained before the start of any activities for which Respondent and such finn will be 
responsible. The responsibility for the perfonnance of the professionals retained by Respondent 
shall rest solely with Respondent. 

C. Respondent represents that (a) the Data Report is an accurate summary of the 
results of the Respondent's knowledge of, and/or. past investigations into, the ~xtent of soil and 
groundwater impacts from prior operations at the Site and (b} the RIIFS Work Plan is intended to 
address the data gaps remaining from those ·pasi investigations in order to select a remedial 
alternative that will address environmentalconditions of concern in accordance with applicable 
law. 

D. 1. · The Department sllaU have the rightto obtain split samples. duplicate 
samples, or both, of all substances and materials sampled by Respondent. The Department also 
shall have the right to take its own samples and the Department shall provide Respondent with a 
reasonable opportunity to take split samples of all substances and materials sampled by the 
Department. 

2. Respondent shall make available .to the Department the results of all 
sampling and/or tests or other data g~ted by Respondent with respecttoim{Jlcmentation of 
this Order and shall submit these results in the progress reports required by this Order. The 
Department shall submit to the Respondent the .analytical results of its sampling in a manner 
which allows for tjmely considenJtion by Respondent in its preparation of submittals required 
under this.Order. · 

E. Respondent shall notify theDepattment in writing at least seven (7) working.days 
in advance of any field activities to be conducted pursuant to this Order. 
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F. Respondent shall obtain all permits, easements. rights-of-way. rights-of-entry, 
approvals, or authorizations.nee~ to perform Respondent's obligations under this Order. If, 
despite its best efforts. Respondent is unable to obtain such access. approval or authorization. 
Respondent shall notify the Department in writing setting forth the steps it has taken and 
describing constraints and viable alternatives as a result ofthe failure to obtain such access, 
approvals or authorizations. The Department may, at its discretion and within its authority, assist 
Respondent in obtaining access, approvals or authorizations or the Department may approve 
modifications to the RIIFS Work Plan or take any other action which may be appropriate and is 
otherwise available to the Department. If Respondent cannot obtain such authorization on a 
timely basis, the time for performance of any obligation dependent upon such authorization shall 
be appropriately extended and the Order appropriately modified. 

G. Respondent acting through its officers, directors, agents, servants and employees, 
and Respondent's successors and assigns shall be bound by this Order. Any change in ownership 
or corporate status of Respondent including, but not limited to, any transfer of assets or real or 
personal property sball in no way·alter Respondent's responsibilities under this Order. 
Respondent's officers, directors, employees, servants. and agents shall be obliged to comply with 
the relevant provisions of this Order in the performance of their designated duties on behalf of 
Respondent. 

H. Respondent shall provide a copy ofthis Order to each contractor hired to perform 
work required by this Order and to each person representing Respondent with respect to the Site 
and shall condition all contracts entered into in order to carry out the obligations identified in this 
Order upon perfonnance in conformity with the term.$ of this Order. Respondent or 
Respondent's contractors Shall provide written notice of this Order to all subcontractors hired to 
perform any portion of the work required by this Order. Respondent shall nonetheless be 
responsible for ensuring that Respondent's contractors and subcontractors perform the work in 
satisfaction of the requirements of this Order. 

I. To the extent authorized under42 USC§ 9613 and any other applicable law, the 
Respondent shall not be liable for any claim in the nature of contribution for matters addressed 
under this Order. 

J. All references to "professional engineer" in this Order are to an individual 
registered as a professional engineer in accordance with Article 145 of the New York State 
Educati~n Law. If such individual is a member of a, firm, that firm must be authorized to offer 
professional engineering services in the State of New York in accordance with Article 145 of~e 
New York State Education Law. 

K. All references to "days" in this Order are to calendar days unless otherwise 
specified. 

L. The paragraph headings set forth in this Order ere included for convenience of 
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eference only and shall be disregarded in the construction. and interpretation of any of the 
rovisions of this Order. 

M. 1. No term, condition,.understanding, or agreement purporting to modify or 
vary any tenn of this Order shall be binding unless made in writing and subscribed by the party to 
be bound. No informal advice.<guidance. suggestio~ or comment by the Department regarding 
any report, proposal, plan., specification, schedule, or .any other submittal shall ·be. construed as 
relieving Respondent of Respondent1s obligation.to obtain .such formal approvals.as may be 
required by this Order. Notwithstanding the foregoing, the Departttient's.ProjectM~ger, upon 
written request by Respondent, may approve in writing ltllnQr changes to the JU/FS Work Plan 
that are prompted by field oonditions. 

2. If Respondent desires that any provision ofthis Order be changed, 
espondent shall make timely written application,. signed by Respondent, to ~e Commissioner 

setting forth reasonable grounds. for the relief sought. Copies 0£ such written application shall be 
delivered or mailed to the Regional Hazardous Waste Remediation Engineer with a copy to 
Maura Desmond. , 

N. The effective date of this Order is the date the Commissioner or the 
Commissioner•s designee signs it. 

DATED: Albany, New York 
2002 

FEB 4 IDJ2 

ERIN M. CROTI'Y, COMMISSIONER 
New York State Departn'lellt 
of Ertvironmen:tal Conservation 

By: . 

~~..t ~ 
Susan L Taluto 
Deputy Commissioner 
Water Quality and Environmental Remediation 


