
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATfON

In the Mauer of the
Development and Implementation
of a Remedial Program for an
Inacti".,te Hazardous Waste Oisposal
Site under Article 27, Title 13
of the Environmental Conservation Law
by

Fischbach LLC

WHEREAS,

Respondent.

ORDER ON CO"'SENT
<tnd

ADMINISTRATIVE
SETTtEME"T

Index # R8-'J778-<:H-03A

Site i;S28150

1. A. Thl" New York State Department of Em.. inmmclltal t"',mscl"\'~lion

Cl)cp::tnmcnt") is responsible for inactive hazardous \\-aste disp'Js;.! sile rcmc,;,~J pn>~~:·am;.;

pursuant to Article 27, Title 13 of the Envlrornnental Conservation Law ('"I:CI. .. ~ md Pa-; 375
ofTitle 6 o!'th~ Official Compilation afCodes, Rules and Regulatioll'! ("0 !\YCE:C') an,~ nay
issut: orders consistent with the authority granted!(l the Commissioner by sucr ,taIuIC:

B. The Department is responsible for carrying Oul th\' policy of the: -:tal..; o"~..Jew

Y(Jrk l<.:: consl..':rvc, improve and protect its natural resources and cnvironmen: ~:IJ cGimoi
water. lanc. and air pollution consistent with the authority granted to the Depar..\"iem m;·.! th.:
Commissi::mcr by Article I. Title 3 of the ECL.

C, This Order is issued pursuant to the Department's authority und';··. in/e, .diu,
Eel. ArticI.... 27. Title 13 and ECI. 3-0301. and rcselves Respondi:nl's liabiliry I.' lhe Sl..c as
provided at6 NYCRR 375-1.5(b)(5).

2. Fi,'tchbach I.LC. a corpomtion organized a~d c~.isting uutler the laws 0; the SI'!I.C of
Dl.'j,mar..: with offices at 333 West Hampden A':c .. Suite 420. Engiewoot.l. C )!oraJ(' is a
par:.;nl ulrporatlon offormcr tenants at the property at issue which is known as lk 2351'/~etro

Ilark nrighiO:l SilC and is locatetl at 235 Metro Park. Brighton. i\'lcmoc Count;-. New ,'ork
(hcrcinaftt:r !hc ··Sitc"). Exhibit "A" is a map o[;:h',: Site showing its general h"-: at ion.

3. The Site is ~urrcmly listed III the Regislry ofinac!ille Hazardous Wasle D'~jJosa: 'lites
in ,II/ell' York Stare as Site :'\lumber 828150 with a Classification "2" pursuant to EeL 27-; 105.

4. Respondent consents to the issuance of this Order as follcws (i) without :;:\ admi:-sion
or finding ofliabllity. fault. wrongdoing, or viola~jon of any law. regulation. r"rmit, "ldcr.



requirement. or standard ofcare ofany kind whatsoever: (ii) wIthout an acknowlcdgmer..~ that
there has ~en a release or threatened release of hazardous waste 3t or from th;: Site; a'ldlor
(iii) withocl an ad.nowledgment that a release or threatened release ofhazardous wastl', at or
from the Sitc has occurred or constitutes a significant threat to the pubi;c heal~h or
environment.

5. Solely with regard 10 Ihe matteTS set forth below, Respondent hereby wa:\'es an) right
to a hearing as may be provided by law (except to the extent any healing is conkmplat::d by
the icrms of this Order). consents to the issuance and ~ntry of this Order, and dgrees to be
bound by its tenns. Respondent conscnts to and agrees not to contcst the ':luthon,y or
jurisdiction of the Department to issue or enforce this Order, and agrees not ~'.) contt£t the
validity of this Order or its terms or the validity of data submitted to the D\.·oartmc:1t by
Respondent pursuant to this Order,

NOW, having considered this matter and being duly advised, IT IS ORDERED
THAT:

I. Init131 Submillal

Based on representations by Respondellt a:-ld a previously submitted Rc{.ords S~~arch

RCpl1rt. the Department agrees th:lt prior submissil)l1S satisfy the requirements (Y{ Exhibl: "13"
and an additional report will not be required.

II. Den"lopment, Pcrfonnance, and Reporting or Work Plans

A. War"- Plans

All aetivitics at the Site that comprise any element of an Inactive Haza:dous Wilste
Disposal Site.:: Remedial Prog.ram shall be conducted pursuant to one or marc D~partm~'nt­

approved work plans ("Work Plan" or "Work Plans") and this Order and all awvities shall
1k- consisH:nt \...ith the Nalional Oil and Ha7...ardous Substances Pollution Conl!l'~ency i,)lan
INCP). 40 C.F.R. Part 300. as required undcr CERCI.A. 42 USC. § 9601 .'.",'q. Th<
Work Plan(s) under this Order shall address both on-Silc conditions and ofT-Sit·:
conditions relating 10 contamination which has emanated from the Sitc (if any) and sh<lJI be
deydoped and implemcnted in accordancc with (j NYCRR § 375-1.6(a). All D'.:partn:<:nt­
approved Work Plans shall be incorporatcd into and become enforceable parts ..-,fthis
Order. Upon approval ofa Work Plan by the Department, Respondent shall ir.1olemef'{
such Work Plan in accordance with the scbedule containeci therein. NOIhing ih this
Subparagraph shaH mandate th.lt any panicuial W"rk Plan be submitted.

Each Work Plan submiued shaH lJse one of the following captions on tn..: cove!'
page:
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1. Site Charactcri:t.ation C'SC'") Work Plan: a Work Plan \\nosc
objective is to identify the presence of any hazardous waste disposal at the Site.;

2. RcmcdiallnvestigationIFeasibility Study ("RIIFS") Wo!"k Plan: a
Work Plan whose objectivc is to perfoml a Remediallnvcstigation and a Feasi:)ility Study;

3. Interim Remedial Measure ("IRM")Work Plan: a Work Plan whose
objective is to provide for an Interim Remedial Measure;

4. Remedial DesigpJRemedial Action ("RO/RA'")Work PlJin: a W'Jrk
Plan whose objective is 10 provide for the development and implementation of .tinal pl:ms
and specifications for implementing the remedial altemative set forth in the R()!); or

5. Sile Management Plan: a Work Plan whose objective is lO idemify
and implement the institutional and enginecring controls required for the Sile, cs well as
any necessary monitoring and/or operation and maintenance orthe remedy.

B. Submission/Implementation of Work Plans

I. (a) Respondent will submit the final Supplemental :( -:medill!
Investigation Work Plan within thirty (30) days after the effective date of lhis ('rder.
Following Department approval ofllie Work Plan it will be attached to this OH~cr as
Exhibit ''C'" and Respondent will undertake to perform the supplemental Remt::dial
Investigation in accordance with the Work Plan and the schedul~ therein.

(b) °rhe Department may request that Respondcnt su~mit

additional or supplemental Work Plans for the Site. Within thirty (30) Days ancr the
Department's \-ninen request. Respondent shall advise the Department in writing whe!her
it will submit and implement the requested additional or supplemental Work Plan or
whether it elects to terminate this Order pursuant to Paragraph XliI. If RespoTi<lenl elc.'ts
to submit and implement such Work Plan, Respondent shall submit the requesH."d Wo~::'

Plan within sixt), (60) Days after such election. If Respondent elects to terminiJte this
Order or fails to make a timely election. this Order shall terminate pursuant to Paragra:,h
XIII.

(c) Respondent may opl to propose one or more addi:ional ~~r

supplemental Work Plans (including one or more IRM Work Plans) at any time, which the
Depal1ment shall review for appropriateness and technical sutliciency.

Cd) Any request made by the Department under Subp::1ragrdph
II.B.I.(b) shall be subject to dispute resolution pursua'1t to Paragraph XII.
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2. A Professional Engincer must stamp and sign all Work Plans other
than SC or RJ/FS Work Plans.

3. During all field actiVities conducted under this Order. Respondcm
shall have on-Site a representative who is qualified to supervisc the activities undenaken.
Such representative may be an ~mployec or a con~ultant retained by Respondc·lt to
perform such supervision.

C. Modifications to Work Plans

The Depariment shall notify Rcspondent in writing if the Department determines that :my
dement of a Depanment·appwved Work Plan needs to be rnodilied in order to achiev~ the
objc;;ctivcs ~f the Work Plan as set forth in Subparagraph Il.A or to ~nsure that rhe
Remedial Program otherwise protects human health and the environment. Up'.m rcceifl! of
such notitication. Rcspondcnt shall. subject to Respondent's right 10 terminate ;JUrsua:li to
Paragraph XIII, provide written notitication as provided at 6 NYCRR 37S-1.6(d )(3)as 10

whether it will modify the Work Plan, or invoke dispuTe resolution

D. Submission or Final }(ep0rts and Annual Repons

1. In accordance with the schedule contained in a Work PI'~n,

Respondent shall submit a final report as provided at 6 NYCRR 37S-1.6(b) an~ a final
engineering report as provided at 6 NYCRR 37S-!.6(c).

2. Any final report or final engineering report that include~

construction activities shall include "as buiit" drawings showing any changes lf~ade to the
remedial design or the IRM.

3. In the event that the final engineering repon for the Site require~ Site
management. Respondent shall submit an annual repon by the 1101 Day of the mcnth
folluwing the anniversary of the start of the Site mcU1agement. Such annual report shal! be
signed by a pfClfessional Engineer or by such other qualified environmental proicssiom:1 as
the Department may find acceptable and shall con!ain a certification as provid~'d at 6
NYCRR 375-1.8(hX3). Respondent ffiJ)' p..:tition ~he Depanment lor a determination ti1at
the institutional andlor engineering controls rna) be tenninated. Such petition iilUst lx
supported hya statement by a Professional Engiileer that s\;ch controis are no !:,nger
necessary far the protection of public hcalti1 and i.b: environment. The Depanment sljd!
not unreasonably withhold its approval 01' such petition.
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E . Review of Submittals other than Progress Reports and Health and Safery
Plans

I. The Department shall make a good faith effort to review and
respond in writing to each submittal Respondent makes pursuant to this Order 'Nithin '.;ixty
(60) Days. The Department's response shall include an approval or disapproval of the
submittal, in whole or in part. All Department-approved submittals shall be ir:6orporated
into and become an enforceable part or this Order.

2. Irthe Department disapproves a submittal. it shall specify the
reasons for its disapproval. Within fifteen (15) Days after the date of the Dep~l'tmenf:.;

written notice that Respondent's submittal has been disapproved. Respondent shall, subject
to Respondent's right to terminate pursuant to Paragraph XIII in the event the rejected
submittal is a Work Plan submitted prior to the Department's approval of the RD/RA
Work Plan, make an election as provided in 6 NYCRR 375-1.6(d)(4). TfRespnndent ~:lects

to modify the submittal, Respondent shall, within thirty (30) Days after such e!C'ctioll,.
makt' a revised submittal that addresses all of the Department's stated reasons !~)r

disapproving the first submittal. In the event that Respondent's revised submittal is
disapproved, the Department shall set forth its reasons Jor sllch disapproval in wTiting and
Respondent shall be in violation of this Order unless it invokes dispute resolutinn purs~lant

to Paragraph XII and its position prevails. Failure to make an election or failur~ to comply
with the election is a violation of this Order.

3. Within thirty (30) Days after the Department's approval '-if a fif1,d
report, Respondent shall submit such final report, as well as all data gathered <:.J:d drawings
and submittals made in support of such final rep0l1, in an electronic fonnat acc(:ptable [Q

the Department. If any document cannot be converted into electronic fonnat, .R':spondem
shall submit such document in an alternative format acceptable to the Departm.::nt.

f. Department's Issuance of a ROD

Respondent shall cooperate with the Department and provide reasonab;;~ assisEmec,
consistent with the Citizen Participation Plan, in soliciting public comment on the
proposed remedial action plan ("PRAP"), if any. After the close or the public commen~

period, the Department shall select a final remedial alternative for the Site in a ]ZOD.
Nothing in this Order shall be construed to abridge any rights of Respondent, u!' provid(~d

by law. tojudicially challenge the Department's ROD.

G. Release and Covenant Not to Sue

Upon the Department's issuance of a Certi licate of Completion as pro" :ded at I~

NYCRR 375-1.9 and 375-2.9, Respondent shall obtain the benctits conferred '-'.-.,. such
provisions, subj~cl to the terms and conditions described therein.

- 5 -



II J. Progress Reports

Respondent shall submit written progress rcpor!s to the parties identified in
Subpamgmph XU\.) by the lO,h Day of each month commencing with the mop..th
subsequent to the approval of the first Work Plan and ending with the Termination Dale,
unless a dilTercnt schedulc is set forth in an approved Work Plan. Such reports shall, ·1t a
minimum. include: all actions taken pursuant to this Order during the reporting period and
those anticipated for the upcoming reporting period; all approved modification., to work
plans and/or schedules: all results of sampling and tests and all other data rece;~'ed or
generated by or on behalf of Respondent in connection with the Site during the ;eportmg
period. including quality assurance/quality control information; inlormation rc;;.arding
percentage of eompktion, unresolved delays encountered or anticipated that m')y affec; the
future sche.dule, and eflorts made to mitigate such delays; and information reg.vding
activities undertaken in support 01" the Citizen PaH!cipation Plan during the reporting
pcriod and lhos(' anticipated for the upcoming reporting period.

IV. Penalties

A. I. Respondent's failure to comply '",ith any term of this Order
constitutes a violation of this Order, the EeL, and 6 NYCRR 375-2.1 I(a)(4). Nothing
herein abridges Respondent's right to contest any allegation that it has failed to complv
with this Order.

2. Payment of any penalties shall not in any way alter Respondent's
obligations under this Order.

B. I. Respondent shall not suffer any penalty or be subject to :,ny
proceeding or action in the event it cannot comply with any requirement of this Order as a
result of any Force Majeure Event as provided at 6 NYCRR 375-1.5(b)(4). Re:-pondC'!i1
must use best efTorts lO anticipate the potential Force Majeure Event, best effo""...s to address
an~ such event as it is occurring, and best efforts folJo\Ning the Forc~ Majeure }ivent Tn

minimize delay to the greatest extcnt possible. "Force Majeure" does nol inch::ie
Responden(s economic inability to comply with any obligation, the failure ofResponaent
to make complete and timely application for any required approval or permit. a.nd non~

attainment of the goals. standards, and requirements of this Order.

2. Respondent shall notify the Department in writing withi): tive ()
Days of the onset orany Force Majeure E\ienl. Failure to give such notice within such five
(5) Day period constitutes a waiver of any claim that a delay is 1101 subject to pc:naltiec:
Respondent shall be deemed to know of any circumstance which ii:. r.ny entity ~ontrol!ed

by ii., or its contractors knew or should have known.
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3. Respondent sha!! have the burden ofprovir.g by a prep(>f1deranc\~, of
the c·.idence thaI (i) the delay or anticipated delay has been or will be caused by a Forc.~

Majeure Event; (ii) the duration of the dday or the extension sought is warrant{d under the
circumstances; (iii) best efforts'were exercised to avoid and mitigate the effect.; of the -­
delay; and (iv) Respondent complied with the requirements of Subparagraph I\- .8.2
regarding timely notification.

4. If the Department &grees that the delay or anticipated deLiy is
attributable to it Force Majeure Event, the time for perfonnance of the obligati:"~~ls that are
antected by the Force Majeure Event shall be extended for a period of time cqui'valent to
the time lost because of the Force Majeure event, in ac<:ordanee with 375-1.5(~ i(4).

5. lrthe Department rejects R~spondent's assertion that an ~~vent

provides a defense to non-compliance with this Order pursuant \1) Subparagraph IV.B,
Respondent shall be in violation of this Order unless it invokes dispute resolution pUrS!lan!
\0 Paragraph XlI and Respondent's position prevails.

V. E.ntrv upon Site

A. Respondent hereby consents, upon reasonable notice under the
circumstances presented, to entry upon the Site (or areas in the v'icinity of the Site whil~h

may be under the control of Respondent) by any duly designated officer or emp~oyee C'f the
Department or any State agency havingjurisdicticn with respect to matters ad(!I'~ssed

pursuant to this Order. and by any agent. consultant, contractor, or <Jther person so
authorized by the Commissioner. all of whom shall abide by the health and sai~.ty rule.., in
eff,.;ct for the Site, for inspecting, sampling, copying records rel,~tcd to the cont:lmination at
the Site. testing, and any other activities necessary to ensure Re~pondent's complianc('
with -this Order. Upon request, Respondent shall (i) provide the Department \>':ilh suikble
work space at the Site. including access to a telephone, to the extem available,zmd (ijl
permit the Department full access to all non·privileged records relating to malft'rs
addressed by this Order. Raw data is nol considered privileged and that portiCH: orany
privileged document containing raw data must be provided to thp. Department. in the '.:vent
Respondent is unable to obtain any authorization from third-party property Ov.l1crs
necessary to perform its obligations under this Order, the Department may, consistent with
its legal authority, assist in obtaining such authorizations.

B. The Department shall have the right to take its ovm samples and scicn(~-ic

measurements and the Department and Respondent ~h<111 each have the right te obtain ::plit
samples. durlicate sampics_ or both, of all substances and materials sampled. fhe
Department shall make the results o[any such sawpling and scicmific measurements
available to Respondent.
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VI. Payment of State Costs

A. Within forty-five (45) Days after the eftcctive date of this Order,
Respondent shall pay to the Department a sum of money which shall represent
reimbursement {or past State Costs as provided at 6 NYCRR 375-1.5(b)(3).

B. Within forty-five (45) Days afler receipt of an itemized invoice !rom th(~

Department, Respondent shall pay to the Department a sum of money which shall
represent reimbursement for State Costs, other than those identilied in Subpara.graph VI.A,
for work perfonned at or in connection with the Site through and including the
Termination Date. as provided at 6 NYCRR 375-1.5(b)(3).

C. Personal service costs shall be documented as provided by 6 N\' eRR 3.75-
1.5(b)(3(ii). The Department shall not be required to provide any other documtntatior. of
costs. provided however, that the Department's records shall be available consistent with,
and in accordance With, Article 6 of th~ Public Officers Law.

D. Such invoice shall be sent to Respondent at the following addre~s:

Lorraine Arnold
Senior Vice President
Chartis
333 West Hampden Avenue
Suite 420
Englewood, Colorado 80110

E. Each such payment shall be made payable to the Department of
Environmental Conservation and shall be sent to:

Bureau of Program Management
Division of Environmental Remediation
New York State Department of Environmental Conservation
625 Broadway
Albany. New York 12233-7012

F. Each party shall provide written noti fication to the other within E!ncty (90)
Days of any change in the foregoing addresses.

G. Respondent may contest invoiced costs as provided at 6 NYCRR 375-
1.5(b)(3)(v) and (vi).
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VI!. Reservation of Rights

A Except as provided at 6 NYCRR 375-1.9 and 375-2.9, nothing ~")ntaincrl in
this Order shall be construed as barring, diminishing, adjudicating, or in any way affecting
an) of the Department's rights or authorities, including: but not limited to, the right to
require performance of further investigations and/or response action(s), to reeo'/er natural
resource damages, and/or to exercise any summarj abatement powers with respect to any
person, including Respondent.

B. Except as otherwise provided in this Order, Respondent specifically
reserves all rights and defenses under applicable law respecting any Departmental assc',tion
of remedial liability and/or natural resource damages against Respondent, and brther
reserves all rights respecting the enforcement of this Order, including the right,.. to not1(.:e,
to he heard, to appeal, and to any other due process. The existence of this Order or
Respondent"s c·ompliancc with it shall not be construed as an admission ofliah!lity, J~LlIlt,

wrongdoing, or breflCh of standard of care by Respundent, and shall not give n:;e 10 any
presuIllption of law or tinding of lact, or create any rights, or grant any cause (;C action.
which shall inure to the benefit of any third party. Further, Respondent reservl:-': such
rights as it may have to seek and obtain contribution, indemnification, and/or ,my other
form of recovery from its insurers and from other potentially responsible panic':> or their
insurers for past or future response andior deanup costs or such other costs or ~lamagl'::

arising from the contamination at the Site as may be pwvided by law, includine but n•.:t.
limited to rights of contribution under section 1J3(1)(3)(B) ofCERCLA, 42 U.;O-;.C. §.
9613(1)(3)(13).

VIII. Indemnification

Respondent shall indemnify and hold the Department, the State ofNe\\' York, Ute
Trustee of the State's natural resources, and their representatives and employel's harmkss
as provided by 6 NYCRR 375-2.5(a)(3)(i).

IX. Public Notice

Within thiny (30) Days after the effective ;:1ate of this Order, Respond~~~! shall
provide notice as required by 6 NYCRR 375-L5Ia). \Vithin sixty (60) Days o~'3uch fi!lIlg.
Respondent shall provide the Dcpanmellt with a copy \If such instrument certi!:ed by .he
recording officer to be a true and faithful copy.

X. Environmental Easement

A. If a Department-approved final engineering report for the Site rt'lies up,:m
one or more institutional and/or engineering controls, Respondent (or the own~; of the
Site) shall submit to the Department for approval an Environmcntal Easement ~0 run \\ith
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the land in favor of the State which complies with the requirements ofECL Article 71.
Title 36. and 6 NYCRR 375-1.8(h)(2). Upon acceptance of the Environmental Easement
by the State. Respondent shall comply with the requirements of 6 NYCRR 375-1.8(h)(2).

B. If the ROD provides lor no action other than implementation of one or more
institutional controls. Respondent shall cause an environmental easement to be recorded
under the provisions of Subparagraph X.A. If Respondent does not cause suci')
environmental casement to be recorded in accordance with 6 NYCRR 375-1.8(h)(2).
Respondent will not be entitled to the benefits conferred by 6 NYCRR 375-1.9 and 3i5­
2.9.

XI. Communications

A. All written communications required by this Order shall be transmitted by
United States Postal Service. by private c("Iurier service, or hand delivered as follows:

1. Communication from Respondent shall be sent to:

Bart Putzig
Regional Hazardous Waste Remediation Engineer
Division of Environmental Remediation
New York State Department of Environmental Conservati0n
6274 East .'-\ von-Lima Road
Avon. New York 14414
bxputzig@gw.dec.state.ny.us
(2 bound copies and I elt:ctronic copy on disc)

with copies to:

Gary Litwin
Bureau of Environmental Expo~ure Investigation
Jew York State Department ofllcalth

Flanigan Square
547 River Street
Tmy. Nc\\ York 12180-2216
gal09@}lealth.state.ny.us

Maura C. Desmond
Senior Attorney
Office of General Counsel Superfund and Brownfields. Western Field L:nit
Ne\\' York State Department of Environrnental Conservation
270 Michigan Avenue
Burralo. New York 14203-2915
mcdcsmon(lygw.dec.state.ny. us
Correspondence only
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2. Communication to be made from the Department shall ~ sent 10:

Lurrainc Amold
Senior Vice President
Chartis
333 West Hampden Avenue
Suite 420
Englewood, Colorado 80110

13. The Department and Respondent reserve the right to designate additional or
diflcrent addressees for communication upon written notice to the other.

C'. Each party shall notify the other within ninety (90) Days after any change in
the addresses in this Paragraph Xl or in Paragraph VI.

XII. Dispute Resolution

In the event disputes arise under this Order, Respondent may, within
fifteen (J 5) Days allcr Respondent knew or should have known of the facts wll1ch are rhe
basis of the dispule, initiale dispute resolution in accordance with the provision,; of 6
NYCRR 375-1·.."(b)(2). Nothing containl.:d III this Order shall be construed to authori!.'.:
Respondent to "invoke dispute resolution with respect to the remedy selected b:/ the
Dcpanment in the ROD or any element of such remedy, nor to impair any rigt:t of
Respondent to seek judicial review of the Department's selection of any remedy.

XIII. Termination QfOrder

A. This Order will terminale upon the earlier of the following evcn:s:

1. Respondent's election to terminate pursuant to Subparagiaphs
11.B.1.b, II.C or II.E.2 so long as such election is made prior to the Department :i approval
orthe RO/RA Work Plan. In Ihe event of termination in accordance with this'
Subparagraph XIII.A.I, this Order shall terminate effective the 5th Day after the
Department's receipt of the written notification terminating this Order or the 5t~ Day after
the time for Respondent to make its election has expired, whichever is earlier. provid~d,

however. that ifth~re are one or more Work Plan(s) for which a final report has not bn'n
approved a! the time of Respondent's notification of its election to terminate this Order
pursuant !o Subpaf'dgraphs 1I.13.1.b or II.E.2 or ils failure to timely make sueh~:1 election
pursuant 10 Subparagraphs 1l.13.1.b or II.E.2, Respondent shall promptly comp!.:!e the
activiti~s required by such previously approved Work Plan(s)consistent with th,~' sched~:les

contained therein Thereafter. this Order shall tenninate efTective thc 51h Day <! ;icr the
Department's approval ofthc lina! report for all previously approved Work Pla:1s: or
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2. The Department's "':ritten determination that Respondem has
c.ompleted all phases of the Remedial Program (induding Site Management), il~ which
event the tennination shall be effective on the 5'h Day after the date of the Depi3.rtment s
approval ofthe'tinal report relating to the final phase of the Remedial Program.

B. Notwithstanding the foregoing, the provisions contained in Pafi:!~raphs VI
and VIlI shall survive the termination of thiS Order and any violation of such survivin~

l'angraphs.shall be a violation of this Order, the ECL, and 6 N....'CRR 375-2.1 :(a)(4),
subjecting Respondent to penalties as provided under Paragraph IV so long as :'~lch

obligations accrued on or prior to the Termination Date.

C. If the Order is terminated pursuant to Subparagraph XIII.A.I, n~ither this
Order nor ils termination shall affect any liability of Respondent for remediatioi.l of the Site
and/or for payment of State Costs, induding implementation of removal and n:!11edial
actions, interest..enforcement, and any and all other response eosts as defined under
CERCLA, nor shall it affect any defenses to such liability that lTlay be asserted by
Respondent. Respondent shaH also ensure that it does not leave the Site in a wndition
from the perspective of human health and environmental protection, worse than that which
existed before any activities under this Order were commenced. Further, the D..:partm,;:nt's
em.lrts in obtaining and overseeing compliam:e with this Order shall constitute \"casonal:lle
elTol1s under law to obtain a voluntary commitment from Respondent for any ntrther
actlvities t':J hc iLOdertaken as part of a R~medial Program for the Site.

XIV .~11 iscellaneous

/\ Respondent agrees to comply with and be bound by the provision~. ·of (j

NYCRR Subparts 375-1 and 375-2; the provisions of such Subparts that are rer~renced

herein arc referenc.ed for clarity and convenience vnly and the failure of this Ol'der to
specifically reference any parti('ular regulatory provision is not intended to imply that ~"'Jch

provision is not applicable to activities pedormed under this Order.

B. The Department may exempt Respl1ndent from the requiremef'.:·to obtwn
any state or locktl pl..:rmit or other authorization for any activity conducted pursu,mt to t:-lis
Order in accordance with 6 NYCRR 375-1.12(b), (e), and (d).

C. I. Respondent shall use best efforts to obtain all Site acces~: perrni·l~,

casements. approvals, institutional controls, and/or authorizations necessary to perform
RespondenJ's obligations under this Order. including all Department-approved Work Plans
and the sch..:dules ..;ontained therein. If. despite Rl'')pondent's beST efforts, any r..ccess,
pcrmi15. easem.::nts. approvals, institutional controls. or authorizations cannot he obtained.
Rcspundcni shall promptly notify the [){;partment and include a summary of1h,: steps
lak..:n. The Department may, as it deems appropriate and within its authority, assist
RespondelTt in obtaining same.
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2. If an interest in propeny is needed to implement an institllllonal
control required by a Work Plan and such interest cannot be obtained, the Dep3rtmenl may
require Respondent to modify the Work Plan pursuant to 6 NYCRR 375~1.6(d)(3) to
reflcct changes necessitated by Respondent's inability 10 obtain such interest.

D. 'Ibe paragraph headings set forth in this Order an: included for convenil,.. ncc
of reference only and shall be disregarded in the construction and interpretatiOi! of any
provisions of this Order.

E. I. The terms of lhis Order shall constitute the complete aJ!d entir~

agreement between the Depanmcm and Respondent concerning the implemeni:"ttion orthe
activities required by this Order. No term. condition, understanding, or agreement
purporting to modify or vary any term of this Order shall be binding unless made in \V!'iting
and subscribed by the party to be bound. No informal advice, guidance, sugges1jon, or
comment by the Department shall be construed as relieving Respondent ofResponden~'s
obligation 10 obtain such formal approvals as may be required by lhis Order. 111 the c\'cnt
of a conflict between the terms of this Order and any Work Plan submitted pun.;uant to this
Order, the terms of this Order shall control over the terms of the Work Plan(s).
Respondent consents to and agrees not to contest the authority and jurisdiction ,)f the
Department to enter into or enforce this Order.

2. i. Except as set forth herein, if Respondent desires Ihat an)'
provision of this Order be changed. Respondent shall make timely written application 10

the Commissioner with copies to the parties listed in Subparagraph XI.A.I.

ii. If Respondent seeks to modify an approved Wo;:l< Plan. a
wrinen request shall be made to the Department's project manager. with copie3 to lhe
parties listed in Subparagraph XI.A.1.

III. Requests for a change to a time frame set forth ifI this Older
shall be made in writing to the Departmenl's project attorney and project mana(,er; such
requests shall not be unreasonably denied and a written response to such requests shall be
scm to Respondei'll promptly.

1". I. !fthere arc multiple parties signing this Order, the teIT:1·
""Respondent'" shall be read in the pluraL the obligations of each such party under this
Order are joint and several, and the insolvency of or failure by any Respondent !o
implement any obligations under this Order shall not affect the obligations ofIbe
remaining Respondent(s) under this Order.

2. If Respondent is a partnership. the obligations of all general par!ners
(including limited partners who act as general partners) under this Ordcr are joint and
scwral and thc insolvency or failure of an)' general partner to implement any o!>ligations
under this Order shall not affect thc obligations orthe remaining partner(s) undc:r this
Order.
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3. Notwithstanding the foregoing Subparagraphs XIV.F.t and 2. if
multiple parties sign this Order as Respondents but not all of the signing partie!; elect to
implement a Work Plan, all Respondents are jointly and severally hable for eadl and e~·ery

obligation under this Order through the complction of activities in such Work Plan that all
such parties consented to: thereafter. only those Respondents elccting to perfon:! addit!l.mal
work shall be joinlly and severally liable under this Order for the obligations ad activi~ies

under such additional Work Plan(s). The parties electing not to implement the .tdditional
Work Plan(s) shall have no obligations under this Order relative to the activitil'~ set fo:·th
in such Work Plan(s). Further, only those Respondents electing to implement s,Jch
additional Work Plan(s) shall be eligible to n:ceive the Liability Limitation rel~rcnced in
Paragraph VI.

G. Respondent shall be entitled to receivc contribution protection aad/or to
seck contribution to the extent authori7.ed by 6 NYCRR 375-1.5(b)(5).

11. Unless otherwise expressly provided herein, tcnns uscd in this (~rdcr \vhich
arc defined in r.eL J\nicle 27 or in regulations promulgated thereunder shall h::ive the
meaning assigned to them under said statute or regulations.

1 Rcspondcnfs obligations under thi~.; Ordcr rcpresent payment for or
reimbursement of response costs, and shall not be deemed to constitute any tYr~ of fir..: or
penalty.

J. Respondent and Respondent's successors and assigns shall be bl,.Iund by this
Order. All)' change in ownership or corporate status oCRcspondent shall in nc way alt(;:r
Respondent's responsibilities under this Order.

K. This Order may be executed for the convenience of the parties hl.'reto.
individually or in combination, in one or mure counterparts, each of which shaJ: be dCt::Tled
to have the status of an executed original and all of which shall together conslhute onc and
the samc.

L "lbe effective date of this Order is the 1alb Day after it is signed by l.~e

Commissioner or the Commissioner's designee.

DATED-

tJ!lV i 9 2!JJ
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ALEXANDER B. GRANNIS
COMMISSIONER
NEW YORK STATE DEPARn!!,NT OF
ENVIIl.ONMENTAI. CONSERVATIO' .

By:

Dale A. nesnoyers, Di~ctor
Division of Environmental Remediation



CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of this Order, v.Jives
Respondent's right 10 a hearing herein as provided by law, and agrees to be bound by this
Order.

Fischbach I.Le

By: u4.- hA c----e{
Title: VI~ Pi.~It>M

Date: II l~~o~'l~~ _

STATE or COLORADO )
) ss:

COUNTY or tr~,y" )

On the I 0 day of ttIOV . in the year 2009, bclore me, the undersigned,
personally appeared ~!WA.4lV( /hI~ personally known to me or proved 10 me on the
basis ofsatisfaclory evidence to be the individual(s) whose name is (arc) subsrribcd to the
within instrument and acknowledged to me that he/she/they executed the same :11
hislhcr/thcir capacily(ies), and that by hislherlthcir signature(s) on the instrum l.::n1. the
individual(s). or the person upon behalf of which the individual(s) acted. execulcd the
imarumcnt.

Notary Public
Unda l. Erskine

Colorado

""'1(~"'" .=~' {0/.'/20/3

Signature and UttlCC 01 mdlV1Cluai
taking acknowledgment

~~
-. - ~".".
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EXHIBIT"B"

RECORDS SEARCH REPORT

I. Detail all environmental data and infomlation nilhin Rcspondr:~:I'sor
Respondent"s agents' or consultants' possession or control regarding environmental
conditions at or emanating from the Site.

2. A comprehensive list orall existing relevant reports with titles, authors. and
subject matter, as well as a description of the results of all previous investigathius ofth~

Site and of areas immediately surrounding the Site which arc or might be affcl:t<;:d by
contamination at the Site, including all available topographic and property sur;,::ys,
engineering studies, and aerial photographs.

3. A concise summary of information held by Respondent and Rc~;pondcJH's

attorneys and consultants with respect to:

(i) a history and description of the Sitc, including the nature: of
operations;

Oi) the types, quantities, physical state, locations, methods, ,:od dat:.:s of
disposal or release of hazardous waste at or emanating from the Site;

(iii) a description of current Site securily (i.e. (cncing. postin~. ctc.). and

tiv) the names and addresses of all persons responsible for disposal or
ha;r.ardous waste. including the dates of sueh disposal and any proof linking ca~~l1 sueh
perscn responsible with the hazardous wastes identified.
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