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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION
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In the Matter of the
Development and Implementatlon

of an Interim Remedial Measure Program ORDER

for an Inactive Hazardous Waste Disposal ON

Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the INDEX # B9-0429-93-04

Environmental Conservation Law
of the State of New York

by o
DOWCRAFT CORPORATION
Respondent.
' Site Code #907018
WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Dgpartment“) is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-0301. |

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, on whichbproperty the Ellison Bronze Co.
Site is located (hereinafter referred to as "the Site").

3. The Department alleges that the Site is énnzﬁéétivé-.
hazardous waste disposal site, as that term is defined at ECL “
27-1301.2, and presents a significant threat to the public
health or environment. The Site has been listed in the
Registry of Inactive Hazardous Waste Disposal Sites in New
York State as Site Number 907018. The Department has
classified the Site as a Classification "2" pursuant to ECL
27-1305.4.b.

4. A. Pursuant to ECL 27-1313.3.a, whenever the




Commissioner of Environmentél Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
Department, at such site, and (ii) to implement such program
within reasonab%e time limits specified in the order."

B. Any person under order pursuant to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program comnmitted to under order.
ECL 71-2705 provides that any person who fails to perform any
duty imposed by ECL Article 27, Title 13 shall be liable for
civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia,
to provide for the prevention and abatemenﬁ of all water,
land, and air pollution. ECL 3-0301.1.1i.

5. Attached to this Order as Appendix "A" is an Interim
Remedial Measure Work Plan entitled "Work Plan for Soil
Stabilization Dowcraft Corporation Ellison Bronze Siggﬁrm -
prepared by'MARCOR of New York, Inc. and reviewed by Conestoga

Rovers & Associates Limited which has been reviewed and

approved by the Department.

6. Attached to this Order as Appendix "B" is a
Treatability Study Report entitled "Treatability Study Results
Stabilization/Solidification for Foundry Waste" which has been

reviewed and approved by the Department.




7. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) implement an Interim
Remedial Measure Program ("IRM Program") for the Site in
accordance with the Work Plan attached to this Order as
Appendix "A" and the Treatability Study Report which is
attached to this Order as Appendix "B"; and (ii) reimburse the
State’s administrative costs.

8. 3espondent, having waived its right to a hearing
herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent cpnsents tovand agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms. The findings, provisions, terms and
conditions of this Order shall not give rise to any
presumption of law or findiné of fact which shall inure to the
benefit of any party other than the State of New York or
Respondent and shall not be deemed to be admissions of any
kind on the part of Respondent, its officers, directors,
agents, servants, or employees.

NOW, having considered this matter and beiﬁgﬁaﬁly
advised, IT IS ORDERED THAT:

X. Site Information

Within 30 days after the effective date of this
order, Respondent shall submit to the Department all data
within Respondent’s possession or control regarding
environmental conditions on-Site, and, if related thereto,

off-Site, that has not previously been provided to the




Department.

II. Performance and Reporting of IRM Program

A. Within 30 days after the effective date of this
Consent Order, Respondent shall commence to perform the IRM
Program in accordance with Appendix A and Appendix B.

B. During the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is
qualified to supervise the work done.

C. Within the time frame set forth in Appendix A,
| Respondent must prepare an IRM report ("IRM Report") that
includes all data generated and all other information obtained
during the IRM Program and identifies any additional data that
must be collected. The IRM Report shall be prepared by and
| have the signature and seal of a professional engineer who
shall certify that the IRM Report was prepared in accordance
with this Order.

IIX. Progress Reports

Beginning thirty (30) days after the effective date
of this Order, Respondent shall submit to the parties
identified in subparagraph XII.B in the numbers specif}ed
therein copies of written monthly progress reports tﬁEE?*(i)”
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)
include all results of sampling and tests and all other data
received or generated by Respondent or Respondent’s.
contractors or agents in the previous month, including quality
assurance/quality control information, whether conducted

pursuant to this Order or conducted independently by




Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completionc unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delay§ or anticipated delays; and (vi) include
any modifications to any work plans that Respondent haé
proposed to the Department or that the Department has
approved. Respondent shall submit these progress reports to
the Department by the tenth dgy of every month following the
effective date of this Order:

IV. Review of Submittals

A. (1) The Department shall review each of the

submittals Respondent makes pursuant to this Order to

determine whether it was prepared, and whether the work done

to generate the data and other information in the submittal
was done, in accordance with this Order and generally acceptedh
technical and scientific principles. The Department shall use
its best efforts to complete review of any submittal within
thirty (30) days of the receipt of the submittal. The

. Department shall notify Respondent in writing of its approval

| or disapproval of the submittal. All Department-approved

submittals shall be incorporated into and become an




enforceable part of this Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within thirty (30)
days after receiving written notice that Respondent’s
submittal has been disapproved, Respondent shall make a
revised submittal to the Department that addresses and
attempts to resolve all of the Department’s stated reasons for
disapproving th? first submittal.

(b) After receipt of the revised
subnittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submittal, unless Respondent requests an
opportunity to respond to the Department’s objections pursuant
to the Dispute Resolution Procedure in Paragraph VI of this
Order within ten (10) days of receipt of written notice of
disapproval, Respondent shall be in violation of this Order}
and the Department may take any action or pursue whatever
rights it has pursuant to any provision of statutory or common

law. If the Department approves the revised submittal, it

shall be incorporated into and become an enforceable'paf{ of

this Order.

B. The Department may seek to require Respondent
to modify and/or amplify and expand a submittal if the
Department determines, as a result of reviewing data generated
by an activity required under this Oorder or as a result of

reviewing any other data or facts, that further work is

necessary.




v. Penalties

A. (1) Respondent’s failure to comply with any
term of this Order constitutes a violation of this Order and
the ECL.

B. Respondent shall not suffer any penalty under
this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or bgcause of any condition or event beyond the control
of Respondent, or an unforeseeable disaster arising
exclusively from natural causes which the exercise of ordinary
human prudence could\not have prevented. Respondent shall,
within ten (10) days of when it obtains knowledge of any such
condition, notify the Department in writing. Respondent shall
include in such notice the measures taken and to be taken by
Respondent to prevent or minimize any delays and shall request
an appropriate exten;ion or‘ﬁodification of this Order.
Failure to give such notice within such ten (10)-day period
constitutes a waiver of any claim that a delay is not subject
to penalties. Respondent shall have the burden of proving
that an event is a defense to compliance with this Order

e e -

pursuant to Subparagraph V.B.
VI. Dispute Resolution
If the Department disapproves a revised submittal,
Respondent shall be in violation of this Order unless, within
ten (10) days of receipt of the Department’s notice of
disapproval, Respondent requests to meet with the Director of
the Division of Hazardous Waste Remediation (the "Director")

in order to discuss the Department’s objections and Respondent




is available to meet immediately théreafter. At this meeting,
Respondent shall be given an opportunity to present its
responses to the Department’s objections, and the Director
shall have the authority to modify and/or withdraw such
objections. After the Director makes his decision(s),
Respondent shall further revise the submittal in accordance
with the Department’s specific comments, as may be modified by
the Directqr (except for those comments which have been
withdrawn by the Director), and shall submit a further revised
submittal within such period of time specified by the
Department in its noFice of disapproval (or within such other
time period as the Director may specify), however, Respondent
shall have thirty days after receipt of written notice of the
Director’s decision(s), to contest that decision pursuant to
Article Seventy-Eight of the Civil Practice Laws and Rules of
the State of New York ("CPLR;) (the Director’s decision(s)
shall be deemed to be final agency action for purposes of such
a proceeding). If Respondent does not commence such
proceeding within the 30 day period Respondent shall be deemed
to have waived its right to contest the Director’s decision.

After receipt of the further revised submittai,~é§€‘
Department shall notify Respondent in writing of its approval
or disapproval of the further revised submittal.

Respondent shall be in violation of this Order and the
ECL if (a) the further revised submittal fails to address the
Department’s specific comments, as modified, and the
Department disapproves the further revised submittal for this

reason, or; (b) Respondent fails to timely commence in




accordance with this paragraph a proceeding under Article
Seventy-Eight of the CPLR and fails to submit a further
revised submittal.

The invocation of the procedures stated in this paragraph
shall stay Respondent’s obligations under this Order with
respect to activities which are dependent on any disputed
itens.

VII. Entry upon Site

Respo?dent héreby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any
State\agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order. The
Department or other State agency shall make reasonable efforts
to conduct such visits during normal business hours, to avoid
disruption of normal business operations at the Site, and to
provide notice to Respondent in advance of any such visit.
The Department shall use reasonable efforts to provide notice
at least twenty-four hours in advance of any such planned site
visit. All persons entering the Site pursuant to this -
Paragraph will follow the Site Health & Safety Plan and all ofA
Resbondent's appropriate safety rules as specified by the
Respondent. During any such visit Respondent shall provide
the Department with suitable office space at the Site,
including access to a telephone, and shall permit the

Department full access to all records relating to matters

addressed by this Order and job meetings.




VIII. Payment of State Costs

A. Within sixty (60) days after receipt of an
itemized invoice from the Department, Respondent shall pay to
the Department a sum of money which shall represent
reimbursement for the State’s expenses including, but not
limited to, direct labor, fringe benefits, indirect costs,
travel, analytical costs, and contractor costs incurred by the
State of New York for work performed at the Site to date, as
well as for nethiating this Order, reviewing and revising
submittals made pursuant to this Order, overseeing activities
conducted pursuant to this Order, collecting and analyzing
samples, and administrative costs associated with this Order.
Such payment shall be made by certified check payable to the
Department of Environmental Conservation. Payment shall be
sent to the Bureau of Programluanagement, Division of
Hazardous Waste Remediation, N.Y.S.D.E.C., 50 Wolf Road,
Albany, NY 12233-7010. Itemization of the costs shall include
an accounting of personal services indicating the employee
name, title, biweekly salary, and time spent (in hours) on the
project during the billing period, as identified by an
assigned time and activity code. This information shall be
documented by quarterly reports of Direct Personal Service.
Approved agency fringe benefit and indirect cost rates shall
be applied. Non-personal service costs shall be summarized by
category of expense (e.9., supplies, materials, travel,
contractual) and shall be documented by the New York State

Office of the State Comptroller’s quarterly expenditure

reports.
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B. The aggregate amount which Respondent is
obligated to pay under this Order pursuant to subparagraph
VIII. A. will not exceed $20,000.00. If in the Department’s
opinion the total sum of money paid pursuant to this Paragraph
is insufficient to reimburse the State’s costs, the Department

may, at its option, in a separate proceeding, seek to recover

additional reimbursement.

IX. erartment Reservation of Rights

A. .Nothinq contained in this Order shall be
construed as barring, diminishing, adjudicating, or in.any way
affecting any rights the Department may have including, but
not limited to nor exemplified by, the following:

1. the Department’s right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent’s 'directors, officers, employees, servants,
agents, successors, and assigns;

2. the Department’s right to enforce this
Oorder against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns

if Respondent fails to satisfy any of the terms of this Order;

3. the Department’s right to bring any action

or proceeding against Respondent and/or any of Respondent’s

directors, officers, employees, servants, agents, successors,

| and assigns with respect to claims for natural resources

. damages as a result of the release or threatened release of

hazardous substances or constituents at or from the Site or

areas in the vicinity of the Site;

4. the Department’s right to bring any action

11




or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department’s right to bring any
criminal action against the Respondent and/or any of

Respondent’s directors, officers, employees, servants, agents,

_successors, and assigns; and

?. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

X. Indemnification

Respondent shall indemnify and hold the Department,
the state of New York, and their representatives and employees
harmless for all claims, suits, actions, démages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent’s directors, officers,
employees, servants, agents, successors, and assignsT"EQEeptw
that Respondent shall not indemnify or hold harmless the
Department, the State of New York, or their representatives or
employees for any unlawful, willful or malicious acts or
omissions on the part of the State, State agencies, or their
officers, employees or agents.

XI. Public Notice

A. Within 30 days after the effective date of this

om—
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Order, Respondent shall file a Declaratioq_gg‘ggyenants and

mi—

Restrictions with the Clerk of Chautaugqua County to give all

—— e —— 4 b 9 e A - —— v

parties who may acquire any interest in the Site notice of
tﬁis Order.

B. If Respondent proposes to convey the whole or
any part of Respondent’s ownership interest in the Site,
Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writiné of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in writing, with a
copy to the Departmept, of the applicability of this Order.

XIXI. Communications

A. All written communications required by this
Order shall be transmitted by United States Postal Service, by
private courier service, or hand delivered as follows:

Communication from Respondent shall be sent to:

1. Director, Division of Hazardous Waste
Remediation

New York State Department of Environmental

Conservation
50 Wolf Road :
Albany, New York 12233-7010

2. Director, Bureau of Environmental ‘Exposure
Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

3. Regional Engineer, Region 9
Division of Hazardous Waste Remediation

New York State Department of Environmental

Conservation
270 Michigan Avenue
Buffalo, NY 14203
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4. Division of Environmental Enforcement
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203

B. Copies of work plans and reports shall be

subnitted as follows:

1. One copy to Division of Hazardous Waste
Remediation.
2. Two copies to the Director, Bureau of

Environmental Exposure Investigation.
3. Four copies (one unbound) to Region 9.

-

4. One copy to Division of Environmental
Enforcement.

C. Withih 30 days of the Department’s approval of
'any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.
D. Communication to be made from the Department
to the Respondent shall be sent to:
Alice J. Kryzan, Esq.
Whiteman, Osterman & Hanna
1700 Liberty Building
Buffalo, New York 14202
Harry B. Nicholson, Jr.
President
Dowcraft )
65 South Dow Street
Falconer, New York 14733
E. The Department and Respondent reserve the right
to designate additional or different addressees for

conmunication or written notice to the other.

XIIXI. Miscellaneous

A. All activities and submittals required by this

14




Order are set forth in Appendix A and Appendix B.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilities, and qualifications of
the firms or individuals selected by Respondent have been
subnmitted to the Department. The Department’s approval of
these firms or individuals shall be obtained in writing before
the start of any act}vities for which the Respondent and such
firms or individuals will be responsible. The responsibility
for the performance of the professionals retained by
Respondent shall rest solely with Respondent.

C. The Departmentlshall have the right to obtain
split samples, duplicate samﬁles, or both, of all substances
and materials sampled by Respondent, and the Department also
shall have the right to take its own samples. Respondent
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to implementation of this Order and shaii;gﬁbmif
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall use its best efforts to obtain
all permits, easements, rights-of-wéy, rights-of-entry,

approvals, or authorizations necessary to perform Respondent’s
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obligations under this Order. For purposes of this Paragraph
"hest efforts" includes the payment of reasonable sums of
money in consideration. If any access required to perform
this Order is not obtained despite best efforts within 45 days
of the effective date of this Order, or within 45 days of the
date the Department notifies Respondent in writing that
additional access beyond that previously secured is necessary,
Respondent’shall promptly notify the Department, and shall
include in that notification a summary of the steps Respondent
has taken to attempt to obtain access. The Department may, as
it deems appropriatg, assist Respondent in obtaining access.
Respondent shall reimburse the Department, in accordance with

the procedures in Paragraph VIII. A. for all costs incurred by

the Department in obtaining access, including, but not limited

{ to, attorneys fees.

F. Respondent and Respondent’s successors and

| assigns shall be bound by this Order. Any'change in ownership

or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall

in no way alter Respondent’s responsibilities under this

Oorder. Respondent’s officers, directors, employees,‘sefGantg,

and agents shall be obliged to comply with the relevant
provisions of this Order in the performance of their
designated duties on behalf of Respondent.

G. Respondent shall provide a copy of this Order

to each contractor hired to perform work required by this

| Order and to each person representing Respondent with respect

to the Site and shall condition all contracts entered into in

16



order to carry out the obligations identified in this Order
‘upon performance in conformity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform
any portion of the work required by this Order. Respondent
shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work’
in satisfaqtion of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All ;gferences to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of'the New York State
Education Law. | |

J. All references to "days" in this Order are to
calendar days with the excep£ion that designated State
holidays will not be included in the calculations of any
deadlines contained in this Order.

K. The section headings set forth in this Order
are in¢luded for convenience of reference only and shall be
disregarded in the construction and interpretation-dfégﬁy of ~
the provisions of this Order. )

L. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any

term of this Order shall be binding unless made in writing and

subscribed by the party to be bound. No informal advice,
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guidance, suggestion, or comment by the Department regarding:
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
applicatioq, signed by the Respondent, to the Commissioner
setting forth the grounds for the relief sought. Copies of
such written application shall be delivered or mailed to the
Project Manager for Fhe Site and the Field Unit Attorney
assigned to the Site.

M. The Department understands and agrees that an

- Army Corps of Engineers ("ACOE") permit is required by

Respondent in order to undertake some of the work set forth in
the IRM program, and that Re;pondent obtained the necessary
permit from the ACOE on November 3, 1994. By its terms, the
ACOE permit is effective for two years. 1In the event that the
terms of the ACOE permit are modified, the ACOE permit is
revoked or any action is taken by the ACOE or any Department

or agency of the federal government to indicate that work

pursuant to the ACOE permit cannot be undertaken, including

! the expiration of the permit according to its terms

(collectively hereinafter, "termination of ACOE permit"), then
Respondent’s obligations under this Order to perform or
complete that part of the IRM program to which the ACOE permit

relates shall cease, and Respondent shall be under no

obligation to the State of New York or the Department to
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complete that part of the IRM program. In the event of the
termination of the ACOE permit, the Respondent shall use its
best efforts to modify, reapply or renew the permit such that
Respondent can fulfill its obligations under this Order. The
Department and Respondent shall negotiate, if necessary, a
mutually acceptable alternative to completion of that part of
the IRM to which the ACOE permit relates.

g. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: 574C5 , ggngork

¥

MICHAEL D. ZAGATA
Commissioner
New York State Department
of Environmental Conservation

et Jfirl ]

y: Michael qé/O'Toole,/ﬁr.
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CONSENT BY RESPONDENT
Respondent hereby consents to the issuing and entering of

this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

DOWCRAFT CORPORATION

SV B 98 W U /

el b Ml /JM/\W

"(Type "“Name of Signer)
Title: (DWC?g
. Date: X —4—QF

STATE OF NEW YORK )
) s.s.:
COUNTY OF C&u/ )
on this _ 2¢ &L aay of M 2o , 19977,
before me personally came " n to me

known, who, being by me duly.sworn, did depose and say that he

resides 1n.#£h4auzequbbﬁjﬁ 4 ; that he is the
C:ZAW £ C=n 7" of the [QM&?&%} :
the corporation described in and which executed the oregoing 5

instrument; that he knew the seal of said corporation; that

the seal affixed to said instrument was such corporate seal;
that it was so affixed by the order of the Board of Directors
of said corporation, and that he signed his name thereto-by --
like order. -

/t‘é&d %JM

Notary Publlif

A, MELQUIST; No: 2656440
mmnmukmmommdNﬂ““*
Wm&ww@“/ /
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Releasable
Non-FReleasab
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September 8, 1994

Patricia E. Erickson, Esq.
Whiteman, Osterman & Hanna
1700 Liberty Building
Buffalo, New York 14202

Re: Ellison-Bronze, New York State Inactive Hazardous Waste
Disposal Site No. 907018 '

Dear Ms. Erickson:

Enclosed find a copy of the consent order for the above
named site. It is my understanding that the terms of the order
are agreed to but execution of the order will await DEC approval
of the workplan and issuance of the Army Corps of Engineers
permit.

At that time two original orders will be sent to you for
execution by your client.

Very truly yours,

M.\ iy

Maura C. Desmond
Senior Attorney
Division of Environmental

Enforcement
MCD/1k v
Enc.
Ao o
A:D346 .yt R
/7 A

cc: ‘M. Doster v o
C. O’Conner - NYSDOH 2 TREATARILI Ty LTEDY
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of an Interim Remedial Measure Program ORDER

for an Inactive Hazardous Waste Disposal ON

Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the INDEX # B9-0429-93-04

Environmental Conservation Law
of the State of New York

by
DOWCRAFT CORPORATION
Respondent.
Site Code #907018
WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-0301.

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, on which property the Ellison Bronze Co.
Site is located (hereinafter referred to as "the Site").

3. The Department alleges that the Site is an inactive
hazardous waste disposal site, as that term is defined at ECL
27-1301.2, and presents a significant threat to the public
health or environment. The Site has been listed in the
Registry of Inactive Hazardous Waste Disposal Sites in New
York State as Site Number 907018. The Department has

classified the Site as a Classification "2" pursuant to ECL
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27-1305.4.b.

4. A. Pursuant to ECL 27-1313.3.a, whenever the
Commissioner of Environmental Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
Department, at such site, and (ii) to implement such program
within reasonable time limits specified in the order."

B. Any person under order pursuant to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program committed to under order.
ECL 71-2705 provides that any person who fails to perform any
duty impésed by ECL Article 27, Title 13 shall be liable for
civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia,
to provide for the prevention and abatement of all water,
land, and air peollution. ECL 3-0301.1.i.

5. Attached to this Order as Appendix "A" is an Interim

Remedial Measure Work Plan which has been reviewed and
a§5§5§€5~5;_2;;’5;;;rtment.

6. Attached to this Order as Appendix "B" is a
Treatability Study Report which has been reviewed and approved

by the Department.
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7. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develep—and-implement
an Interim Remedial Measure Program ("IRM Program") for the
Site in accordance with the Work Plan attached to this Order
as Appendix "A" and the Treatability Study Report which is
attached to this Order as Appendix "B"; and (ii) reimburse the
State’s administrative costs.

8. Respondent, having waived its right to a hearing
herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms. The findings, provisions, terms and
conditions of this Order shall not give rise to any
presumption of law or finding of fact which shall inure to the
benefit of any party other than the State of New York or
Respondent and shall not be deemed to be admissions of any
kind on the parﬁ of Respondent, its officers, directors,
agents, servants, or employees.

NOW, having considered this matter and being duly
advised, IT IS ORDERED THAT:

I. Site Information

Within 30 days after the effective date of this
Oorder, Respondent shall subnit to the Department all data and

ether—-information—within Respondent’s possession or control
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regarding environmental conditions on-Site, and, if related
thereto, off-Site, that has not previously been provided to
the Department. |

iI. Performance and Reporting of IRM Program

A. Within 30 days after the effective date of this
Consent Order, Respondent shall commence to perform the IRM
Program in accordance with Appendix A and Appendix B.

B. During the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is
qualified to supervise the work done.

C. Within the time frame set forth in Appendix A,
Respondent must prepare an IRM report ("IRM Report") that
includes all data generated and all other information obtained
during the IRM Program and identifies any additional data that
must be collected. The IRM Report shall be prepared by and
have the signature and seal of a professional engineer who
shall certify that the IRM Report was prepared in accordance
with this Order.

IITI. Progress Reports

Beginning thirty (30) days after the effective date
of this Order, Respondent shall submit to the parties
identified in subparagraph XII.B in the numbers specified
therein copies of written monthly progress reports that: (i)
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)

include all results of sampling and tests and all other data
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received or generated by Respondent or Respondent’s
contractors or agents in the previous month, including quality
assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions,'including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; and (vi) include
any modifications to any work plans that Respondent has
proposed to the Department or that the Department has
approved. Respondent shall subnit these progress reports to
the Department by the tenth day of every month following the
effective date of this Order.
IV. Review of Submittals

A, (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal

was done, in accordance with this Order and generally accepted
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technical and scientific principles. The Department shall use
its best efforts to complete review of any submittal within
thirty (30) days of the receipt of the submittal. The
Department shall notify Respondent in writing of its approval
or disapproval of the submittal. All Department-approved
submittals shall be incorporated into and become an
enforceable part of this Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within thirty (30)
days after receiving‘written notice that Respondent’s
submittal has been disapproved, Respondent shall make a
revised submittal to the Department that addresses and
attempts.to.resolve all of the Department’s stated reasons for
disapproving the first submittal.

(b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submittal, unless Respondent requests an
opportunity to respond to the Department’s objections pursuant
to the Dispute Resolution Procedure in Paragraph VI of this
Order within ten (10) days of receipt of written notice of
disapproval, Respondent shall be in violation of this Order
and the Department may take any action or pursue whatever
rights it has pursuant to any provision of statutory or common

law. If the Department approves the revised submittal, it



DRAFT -~ 9/8/94 FILENAME: C:\WPDOCS\CONSENT\429IRM

shall be incorporated into and become an enforceable part of
this Order.

B. The Department may seek to require Respondent
to modify and/or amplify and expand a submittal if the
Department determines, as a result of reviewing data generated
by an activity required under this Order or as a result of
reviewing any other data or facts, that further work is
necessary.

v. Penaltiés

A. (1) Respondent’s failure to comply with any

term of this Order constitutes a violation of this Order and

the ECL.

B. Respondent shall not suffer any penalty under
this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or because of any condition or event beyond the control
of Respondent, or an unforeseeable disaster arising
exclusively from natural causes which the exercise of ordinary
human prudence could not have prevented. Respondent shall,
within ten (10) days of when it obtains knowledge of any such
condition, notify the Department in writing. Respondent shall
include in such notice the measures taken and to be taken by
Respondent to prevent or minimize any delays and shall request
an appropriate extension or modification of this Order.

Failure to give such notice within such ten (10)-day period
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constitutes a waiver of any claim that a delay is not subject
to penalties. Respondent shall have the burden of proving
that an event is a defense to compliance with this Order
pursuant to Subparagraph.V.B.
VI. Dispute Resolution

If the Department disapproves a revised submittal,
Respondent shall be in violation of this Order unless, within
ten (10) days of receipt of the Department’s notice of
disapproval, Respondent requests to meet with the Director of
the Division of Hazardous Waste Remediation (the "Director")
in order to discuss the Department’s objections and Respondent
is available to meet immediately thereafter. At this meeting,
Respondent shall be given an opportunity to bresent its
responses to the Department’s objections, and the Director
shall have the authority to modify and/or withdraw such
objections. After the Director makes his decision(s),
Respondent shall further revise the submittal in accordance
with the Department’s specific comments, as may be modified by
the Director (except for those comments which have been
withdrawn by the Director), and shall submit a further revised
submittal within such period of time specified by the
Department in its notice of disapproval (or within such other
time period as the Director may specify), however, Respondent
shall have thirty days after receipt of written notice of the
Director’s decision(s), to contest that decision pursuant to

Article Seventy-Eight of the Civil Practice Laws and Rules of
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the State of New York ("CPLR") (the Director’s decision(s)
shall be deemed to be final agency action for purposes of such
a proceeding). If Respondent does not commence such
proceediﬁg within the 50 day period Respondent shall be deemed
to have waived its right to contest the Director’s decision.

After receipt of the further revised submittal, the
Department shall notify Respondent in writing of its approval
or disapproval of the further revised submittal.

Respondent shall be in violation of this Order and the
ECL if (a) the further revised submittal fails to address the
Department’s specific comments, as modified, and the
Department disapproves the further revised submittal for this
reason, or; (b) Respondent fails to timely commence in
accordance with this paragraph a proceeding under Article
Seventy-Eight of the CPLR and fails to submit a further
revised submittal.

The invocation of the procedures stated in this paragraph
shall stay Respondent’s obligations under this Order with
respect to activities which are dependent on any disputed
items.

VII. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any

State agency for purposes of inspection, sampling, and testing
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and to ensure Respondent’s compliance with this Order. The
Department or other State agency shall make reasonable efforts
to conduct such visits during normal business hours, to avoid
disruﬁtion of normal business operations at the Site, and to
provide notice to Respondent in advance of any such visit.
The.Department.shall.use.reasondble.efforts.to.provide.votice
at.least.tventyrfour.bhours. in.advance.of .any.such.plaoned.site
visit...All persons entering the Site pursuant to this
Paragraph will follow the Site Health & Safety Plan and all of
Respondent’s appropriate safety rules as specified by the i
Respondent. During any such visit Respondent shall provide
the Department with suitable office space at the Site,
including access to a telephone, and shall permit the
Department full access to all records relating to matters
addressed by this Order and job meetings.

VIII. Payment of State Costs

A. Within sixty (60) days after receipt of an

itemized invoice from the Department, Respondent shall pay to
the Department a sum of money which shall represent
reimbursement for the State’s expenses including, but not
limited to, direct labor, fringe benefits, indirect costs,
travel, analytical costs, and contractor costs incurred by the
State of New York for work performed at the Site to date, as
well as for negotiating this Order, reviewing and revising
submittals made pursuant to this Order, overseeing activities

conducted pursuant to this Order, collecting and analyzing

10
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samples, and administrative costs associated with this Order.
Such payment shall be made by certified check payable to the
Department of Environmental Conservation. Payment shall be
sent to the Bureau of Program Management, Division of
Hazardous Waste Remediation, N.Y.S.D.E.C., 50 Wolf Road,
Albany, NY 12233-7010. Itemization of the costs shall include
an accouﬁting of personal services indicating the enmployee
name, title, biweekly salary, and time spent (in hours) on the
project during the billing period, as identified by an
assigned time and activity code. This information shall be
documented by quarterly reports of Direct Personal Service.
Approved agency fringe benefit and indirect cost rates shall
be applied. Non-personal service costs shall be summarized by
category of expense (e.dg., supplies, materials, travel,
contractual) and shall be documented by the New York State
Office of the State Comptroller’s quarterly expenditure
reports.

B. The aggregate amount which Respondent is
obligated to pay under this Order pursuant to subparagraph
VIII. A.‘will not exceed $15,000.00. If in the Department’s
opinion the total sum of money paid pursuant to this Paragraph
is insufficient to reimburse the State’s costs, the Department
may, at its option, in a separate proceeding, seek to recover
additional reimbursement.

IX. Department Reservation of Rights
A. Nothing contained in this Order shall be

11
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construed as barring, diminishing, adjudicating, or in any way
affecting any rights the Department may have including, but
not limited to nor exemplified by, the following:

1. the Department’s right to bring any action
or proceeding against anydne other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,

agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order:

3. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site or
areas in the vicinity of the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department's right to bring any

criminal action against the Respondent and/or any of

12
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Respondent’s directors, officers, employees, servants, agents,
successors, and assigﬁs; and

6. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

X. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent’s directors, officers,
employees, servants, agents, successors, and assigns, except
that Resﬁondent shall not indemnify or hold harmless the
Department, the State of New York, or their representatives or
employees for any unlawful, willful or malicious acts or
omissions on the part of the State, State agencies, or their
officers, employees or agents.

XI. Public Notice

A. Within 30 days after the effective date of this
order, Respondent shall file a Declaration of Covenants and
Restrictions with the Clerk of Chautauqua County to give all
parties who may acquire any interest in the Site notice of

this Order.

13
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B. If Respondent proposes to convey the whole or

any part of Respondent’s ownership interest in the Site,

Respondent shall, not fewer than 60 days before the date of

conveyance, notify the Department in writing of the identity

of the transferee and of the nature and proposed date of the

conveyance and shall notify the transferee in writing, with a

copy to the Department, of the applicability of this Order.

XII. Communications

A. All written communications required by this

Order shall be transmitted by United States Postal Service, by

private courier service, or hand delivered as follows:

Communication from Respondent shall be sent to:

1.

Director, Division of Hazardous Waste
Remediation

New York State Department of Environmental
Conservation

50 Wolf Road

Albany, New York 12233-7010

Director, Bureau of Environmental Exposure
Investigation

New York State Department of Health

2 University Place

Albany, New York 12203

Regional Engineer, Region 9

Division of Hazardous Waste Remediation

New York State Department of Environmental
Conservation

270 Michigan Avenue

Buffalo, NY 14203

14
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4, Division of Environmental Enforcement
New York State Department of Environmental
Conservation

270 Michigan Avenue
Buffalo, NY 14203

B. Copies of work plans and reports shall be
submitted as follows:
1. One copy to Division of Hazardous Waste
Remediation.
2. Two copies to the Director, Bureau of

Environmental Exposure Investigation.

3. Four copies (one unbound) to Region 9.
4. One copy to Division of Environmental
Enforcement.

cC. Within 30 days of the Department’s approval of
any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.
D. Communication to be made from the Department
to the Respondent shall be sent toﬁ
Patricia E. Erickson, Esq.
Whiteman, Osterman & Hanna

1700 Liberty Building
Buffalo, New York 14202

15



DRAFT- 9/8/94 FILENAME: C:\WPDOCS\CONSENT\429IRM

Hafry B. Nicholson, Jr.
President

Dowcraft

65 South Dow Street
Falconer, New York 14733

E. The Department and Respondent reserve the right
to desigﬁate additional or different addressees for
communication or written notice to the other.

XIII. Miscellaneous

A. All activities and submittals required by this
Order are set forth in Appendix A and Appendix B.

B. Respondent shall retain professional
consultants, contractors,.laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilities, and qualifications of
the firms or individuals selected by Respondent have been
submitted to the Department. The Department’s approval of
these firms or individuals shall be obtained in writing before
the start of any activities for which the Respondent and such
firms or individuals will be responsible. The responsibility
for the performance of the professionals retained by
Respondent shall rest solely with Respondent.

cC. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances
and materials sampled by Respondent, and the Department also

shall have the right to take its own samples. Respondent

16
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shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to implementation of this Order and shall submit
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall use its best efforts to obtain
all permits, easements, rights-of-way, rights-of-entry,
approvals, or authorizations necessary to perform Respondent’s
obligations under this Order. For purposes of this Paragraph
"best efforts" includes the payment of reascnable sums of
money in consideration. If any access required to perform
this Order is not obtained despite best efforts within 45 days
of the effective date of this Order, or within 45 days of the
date the Department notifies Respondent in writing that
additional access beyond that previously secured is necessary,
Respondent shall promptly notify the Department, and shall
include in that notification a summary of the steps Respondent
has taken to attempt to obtain access. The Department may, as
it deenms appropriate, assist Respondent in obtaining access.
Respondent shall reimburse the Department, in accordance with
the procedures in Paragraph VIII. A. for all costs incurred by
the Department in obtaining access, including, but not limited
to, attorneys fees.

F. Respondent and Respondent’s successors and

17
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assigns shall be bound by this Order. Any change in ownership
or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall
in no way alter Respondent’s responsibilities under this
Order. Respondent’s officers, directors, employees, servants,
and agents shall be obliged to comply with the relevant
provisions of this Order in the performance of their
designated duties on behalf of Respondent.

G. Respondent shall provide a copy of this Order
to each contractor hired to perform work required by this
Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into in
order to carry out the obligations identified in this Order
upon performance in conformity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform
any portion of the work required by this Order. Respondent
shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work _
in satisfaction of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All references to "professional engineer" in
this Order are to an individual registered as a professional

engineer in accordance with Article 145 of the New York State

Education Law.

18
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J. All references to "days" in this Order are to
calendar days with the exception that designated State
holidays will not be included in the calculations of any
deadlineé contained in this Order.

K. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

L. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, to the Commissioner
setting forth the grounds for the relief sought. Copies of
such written application shall be delivered or mailed to the
Project Manager for the Site and the Field Unit Attorney

assigned to the Site.

19
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M. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: , New York
: ; 1994

LANGDON MARSH
Acting Commissioner
New York State Department
of Environmental Conservation

By:

Ann Hill DeBarbieri
Deputy Commissioner

20



DRAFT - 9/8/94 FILENAME: C:\WPDOCS\CONSENT\429IRM

CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

DOWCRAFT CORPORATION

(Type Name of Signer)

By:
Title:
Date:
STATE OF NEW YORK )
. ) s.8.:
COUNTY OF )
Oon this day

before me personally cane

of ;, 19 ‘
; to me

known, who, being by me duly

resides in

sworn, did depose and say that he
; that he is the

of the ,

the corporation described in
instrument; that he knew the

and which executed the foregoing

seal of said corporation; that

the seal affixed to said instrument was such corporate seal;

that it was so affixed by the order of the Board of Directors

of said corporation, and that he signed his name thereto by

like order.

Notary Public

21
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N
Non-Re!s.asable—L_

August 25, 1994

Patricia E. Erickson, Esq.
Whiteman, Osterman & Hanna
1700 Liberty Building
Buffalo, New York 14202

Re: Edlison-Bronze, New York State Inactive Hazardous Waste
Disposal Site No. 907018 '

Dear Ms. Erickson:

Enclosed find the revised draft consent order for the above
named site. I believe that all the issues have been resolved
with the exception of the amount to be paid under Paragraph VIII.

Please call me during the week of 8/29 to confirm that all
consent order issues have been resolved and to discuss Paragraph

VIII.

Very tiukf yours,

}4(\ \ %¥Q/7

U

Maura C. Desmond

Senior Attorney

Division of Environmental
MCD/1k Enforcement
Enc.
A:D335

cc: (w/enc.) J. Pietraszek
C. O/’Conner - NYSDOH
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of an Interim Remedial Measure Program ORDER

for an Inactive Hazardous Waste Disposal ON

Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the INDEX # B9-0429-93-04

Environmental Conservation Law
of the State of New York

by .
DONERAF TYCORPORATEON
Respondent.
Site Code #907018
WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("™ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-0301.

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, on which property the Ellison Bronze Co.
Site is located (hereinafter referred to as "the Site").

3. The Department alleges that the Site is an inactive
hazardous waste disposal site, as that term is defined at ECL
27-1301.2, and presents a significant threat to the public
health or environment. The Site has been listed in the
Registry of Inactive Hazardous Waste Disposal Sites in New
York State as Site Number 907018. The Department has

classified the Site as a Classification "2" pursuant to ECL
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27-1305.4.b.

4. A. Pursuant to ECL 27-1313.3.a, whenever the
Commissioner of Environmental Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste dispoéal
site remedial program, subject to the approval of the
Department, at such site, and (ii) to implement such program
within reasonable time limits specified in the order."

B. Any person under order pursuant to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program committed to under order.
ECL 71-2705 provides that any person who fails to perform any
duty imposed by ECL Article 27, Title 13 shall be liable for
civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia,

to provide for the prevention and abatement of all water,
land, and air pollution. ECL 3-0301.1.1i.

5. Attached to this Order as Appendix "A" is an Interim
Remedial Measure Work Plan which has been reviewed and
approved by the Department.

6. Attached to this Order as Appendix "B" is a
Treatability Study Report which has been reviewed and approved

by the Department.
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7. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develep—and-—-implement
an Interim Remedial Measure Program ("IRM Progranm") for the
Site in accordance with the Work Plan attached to this Order
as Appendix "A" and the Treatability Study Report which is
attached to this Order as Appendix "B"; and (ii) reimburse the
State’s administrative costs.

8. Respondent, having waived its right to a hearing
herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms. The findings, provisions, terms and
conditions of this Order shall not give rise to any
presumption of law or finding of fact which shall inure to the
benefit of any party other than the State of New York or
Respondent and shall not be deemed to be admissions of any
kind on the part of Respondent, its officers, directors,
agents, servants, or employees.

NOW, having considered this matter and being duly
advised, IT IS ORDERED THAT:

I. Site Information

Within 30 days after the effective date of this
order, Respondent shall submit to the Department all data and
other—informatien—within Respondent’s possession or control

3
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regarding environmental conditions on-Site, and, if related
thereto, off-Site, that has not previously been provided to
the Department.

II. Performance and Reporting of IRM Program

A. Within 30 days after the effective date of this
Consent Order, Respondent shall commence to perform the IRM
Program in accordance with Appendix A and Appendix B.

B. During the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is
qualified to supervise the work done.

c. Within the time frame set forth in Appendix A,
Respondent must prepare an IRM report ("IRM Report") that
includes all data generated and all other information obtained
during the IRM Program and identifies any additional data that
must be collected. The IRM Report shall be prepared by and
have the signature and seal of a professional engineer who
shall certify that the IRM Report was prepared in accordance
with this Order.

III. Progress Reports

Beginning thirty (30) days after the effective date
of this Order, Respondent shall submit to the parties
identified in subparagraph XII.B in the numbers specified
therein copies of written monthly progress reports that: (i)
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)
include all results of sampling and tests and all other data

4
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received or generated by Respondent or Respondent’s
contractors or agents in the previous month, including quality
assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; and (vi) include
any medifications to any work plans that Respondent has
proposed to the Department or that the Department has
approved. Respondent shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Order.

IV. Review of Submittals

A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal
was done, in accordance with this Order and generally accepted

5
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technical and scientific principles. The Department shall use
its best efforts to complete review of any submittal within
thirty (30) days of the receipt of the submittal. The
Department shall notify Respondent in writing of its approval
or disapproval of the submittal. All Department-approved
submittals shali be incorporated into and become an
enforceable part of this Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within thirty (30)
days after receiving written notice that Respondent’s
submittal has been disapproved, Respondent shall make a
revised submittal to the Department that addresses and
attempts.to.resolve all of the Department’s stated reasons for
disapproving the first submittal.

(b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submittal, unless Respondent requests an
opportunity to respond to the Department’s objections pursuant
to the Dispute Resolution Procedure in Paragraph VI of this
order within ten (10) days of receipt of written notice of
disapproval, Respondent shall be in violation of this Order
and the Department may take any action or pursue whatever
rights it has pursuant to any provision of statutory or common
law. If the Department approves the revised submittal, it

6
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shall be incorporated into and become an enforceable part of
this Order.

B. The Department may seek to require Respondent
to modify and/or amplify and expand a submittal if the
Department determines, as a result of reviewing data generated
by an activity required under this Order or as a result of
reviewing any other data or facts, that further work is
necessary.

V. Penalties

A. (1) Respondent’s failure to comply with any

term of this Order constitutes a violation of this Order and

the ECL.

B. Respondent shall not suffer any penalty under
this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or because of any condition or event beyond the control
of Respondent, or an unforeseeable disaster arising
exclusively from natural causes which the exercise of ordinary
human prudence could not have prevented. Respondent shall,
within ten (10) days of when it obtains knowledge of any such
condition, notify the Department in writing. Respondent shall
include in such notice the measures taken and to be taken by
Respondent to prevent or minimize any delays and shall request
an appropriate extension or modification of this Order.
Failure to give such notice within such ten (10)-day period

7
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constitutes a waiver of any claim that a delay is not subject
to penalties. Respondent shall have the burden of proving
that an event is a defense to compliance with this Order
pursuant to Subparagraph V.B.
VI.. Dispute Resolution

If the Department disapproves a revised submittal,
Respondent shall be in violation of this Order unless, within
ten (10) days of receipt of the Department’s notice of
disapproval, Respondent requests to meet with the Director of
the Division of Hazardous Waste Remediation (the "Director")
in order to discuss the Department’s objections and Respondent
is available to meet immediately thereafter. At this meeting,
Respondent shall be given an opportunity to present its
responses to the Department’s objections, and the Director
shall have the authority to modify and/or withdraw such
objections. After the Director makes his decision(s),
Respondent shall further revise the submittal in accordance
with the Department’s specific comments, as may be modified by
the Director (except for those comments which have been
withdrawn by the Director), and shall submit a furtber revised
submittal within such period of time specified by the
Department in its notice of disapproval (or within such other
time period as the Director may specify), however, Respondent
shall have thirty days after receipt of written notice of the
Director’s decision(s), to contest that decision pursuant to
Article Seventy-Eight of the Civil Practice Laws and Rules of

8
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the State of New York ("CPLR") (the Director’s decision(s)
shall be deemed to be final agency action for purposes of such
a proceeding). If Respondent does not commence such
proceeding within the 30 day period Reépondent shall be deemed
to have waived its right to contest the Director’s decision.

After receipt of the further revised submittal, the
Department shall notify Respondent in writing of its approval
or disapproval of the further revised submittal.

Respondent shall be in violation of this Order and the
ECL if (a) the further revised submittal fails to address the
Department’s specific comments, as modified, and the
Department disapproves the further revised submittal for this
reason, or; (b) Respondent fails to timely commence in
accordance with this paragraph a proceeding under Article
Seventy-~-Eight of the CPLR and fails to submit a further
revised submittal.

The invocation of the procedures stated in this paragraph
shall stay Respondent’s obligations under this Order with
respect to activities which are dependent on any disputed
items.

VII. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any
State agency for purposes of inspection, sampling, and testing

9
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and to ensure Respondent’s compliance with this Order. The
Department or other State agency shall make reasonable efforts
to conduct such visits during normal business hours, to avoid
disruption of normal business operations at the Site, and to
provide notice to Respondent in advance of any such visit.
The.Department.shall.use.reasonable.efforts.to.provide.notice
at.least.tventysfour.bours. jn.advance.of.any.such.planped.site
visit.,..All persons entering the Site pursuant to this
Paragraph will follow the Site Health & Safety Plan and all of
Respondent’s appropriate safety rules as specified by the
Respondent. During any such visit Respondent shall provide
the Department with suitable office space at the Site,
including access to a telephone, and shall permit the
Department full access to all records relating to matters
addressed by this Order and job meetihgs.

VIII. Payment of State Costs

A. Within sixty (60) days after receipt of an

itemized invoice from the Department, Respondent shall pay to
the Department a sum of money which shall represent
reimbursement for the State’s expenses including, but not
limited to, direct labor, fringe benefits, indirect costs,
travel, analytical costs, and contractor costs incurred by the
State of New York for work performed at the Site to date, as
well as for negotiating»this Order, reviewing and revising
submittals made pursuant to this Order, overseeing activities
conducted pursuant to this Order, collecting and analyzing

10
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samples, and administrative costs associated with this Order.
Such payment shall be made by certified check payable to the
Department of Environmental Conservation. Payment shall be
sent to the Bureau of Program Management, Division of
Hazardous Waste Remediation, N.Y.S.D.E.C., 50 Wolf Road,
Albany, NY 12233-7010. Itemization of the costs shall include
an accounting of personal services indicating the employee
name, title, biweekly salary, and time spent (in hours) on the
project during the billing period, as identified by an
assigned time and activity code. This information shall be
documented by quarterly reports of Direct Personal Service.
Approved agency fringe benefit and indirect cost rates shall
be applied. Non-personal service costs shall be summarized by
category of expense (e.g., supplies, materials, travel,
contractual) and shall be documented by the New York State
Office of the State Comptroller’s quarterly expenditure
reports.

B. The aggregate amount which Respondent is
obligated to pay under this Order pursuant to subparagraph

VIII. A. will not exceed . If in the

Department’s opinion the total sum of money paid pursuant to
this Paragraph is insufficient to reimburse the State’s costs,
the Department may, at its option, in a separate proceeding,
seek to recover additional reimbursement.
IX. Department Reservation of Rights
A. Nothing contained in this Order shall be

11
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construed as barring, diminishing, adjudicating, or in any way
affecting any rights the Department may have including, but
not limited to nor exemplified by, the following:

1. the Department’s right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,

agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order:;

3. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site or
areas in the vicinity of the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department’s right to bring any
criminal action against the Respondent and/or any of

12
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Respondent’s directors, officers, employees, servants, agents,
successors, and assigns; and

6. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

X. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent’s directors, officers,
employees, servants, agents, successors, and assigns.
Respondent shall not indemnify or hold harmless the
Department, the State of New York, or their representatives or
employees for any unlawful, willful or malicious acts or
omissions on the part of the State, State agencies, or their
officers, employees or agents.

XI. Public Notice

A. Within 30 days after the effective date of this
order, Respondent shall file a Declaration of Covenants and
Restrictions with the Clerk of Chautauqua County to give all
parties who may acquire any interest in the Site notice of
this Order.

13



DRAFT- 7/19/94 FILENAME: C:\WPDOCS\CONSENT\429IRM

B. If Respondent proposes to convey the whcole or
any part of Respondent’s ownership interest in the Site,
Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writing of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in writing, with a
copy to the Department, of the applicability of this Order.

XII. Communications

A. All written communications required by this
Order shall be transmitted by United States Postal Service, by
private courier service, or hand delivered as follows:

Communication from Respondent shall be sent to:

1. Director, Division of Hazardous Waste
Remediation
New York State Department of Environmental
Conservation
50 Wolf Road
Albany, New York 12233-7010
2. Director, Bureau of Environmental Exposure
Investigation
New York State Department of Health
2 University Place
Albany, New York 12203
3. Regional Engineer, Region 9
Division of Hazardous Waste Remediation
New York State Department of Environmental
Conservation

270 Michigan Avenue
Buffalo, NY 14203

14
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4. Division of Environmental Enforcement
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203
B. Copies of work plans and reports shall be
submitted as follows:
1. One copy to Division of Hazardous Waste
Remediation.

2. Two copies to the Director, Bureau of

Environmental Exposure Investigation.

3. Four copies (one unbound) to Region 9.
4. One copy to Division of Environmental
Enforcement.

C. Within 30 days of the Department’s approval of
any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.

D. Communication to be made from the Department
to the Respondent shall be sent to:

Patricia E. Erickson, Esqg.
Whiteman, Osterman & Hanna

1700 Liberty Building
Buffalo, New York 14202

15
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Harry B. Nicholson, Jr.

President

Dowcraft

65 South Dow Street

Falconer, New York 14733

E. The Department and Respondent reserve the right

to designate additional or different addressees for
communication or written notice to the other.

XIII. Miscellaneous

A. All activities and submittals required by this
Order are set forth in Appendix A and Appendix B.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilities, and qualifications of
the firms or individuals selected by Respondent have been
submitted to the Department. The Department’s approval of
these firms or individuals shall be obtained in writing before
the start of any activities for which the Respondent and such
firms or individuals will be responsible. The responsibility
for the performance of the professionals retained by
Respondent shall rest solely with Respondent.

C. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances

and materials sampled by Respondent, and the Department also
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shall have the right to take its own samples. Respondent
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to implementation of this Order and shall submit
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall use its best efforts to obtain
all permits, easements, rights-of-way, rights-of-entry,
approvals, or authorizations necessary to perform Respondent’s
obligations under this Order. For purposes of this Paragraph
"pbest efforts" includes the payment of reasonable sums of
money in consideration. If any access required to perform
this Order is not obtained despite best efforts within 45 days
of the effective date of this Order, or within 45 days of the
date the Department notifies Respondent in writing that
additional access beyond that previously secured is necessary,
Respondent shall promptly notify the Department, and shall
include in that notification a summary of the steps Respondent
has taken to attempt to obtain access. The Department may, as
it deems appropriate, assist Respondent in obtaining access.
Respondent shall reimburse the Department, in accordance with
the procedures in Paragraph VIII. A. for all costs incurred by
the Department in obtaining access, including, but not limited
to, attorneys fees.

17
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F. Respondent and Respondent’s successors and
assigns shall be bound by this Order. Any change in ownership
or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall
in no way alter Respondent’s responsibilities under this
Order. Respondent’s officers, directors, employees, servants,
and agents shall be obliged to comply with the relevant
provisions of this Order in the performance of their
designated duties on behalf of Respondent.

G. Respondent shall provide a copy of this Order
to each contractor hired to perform work required by this
Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into in
order to carry out the obligations identified in this Order
upon performance in conformity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform
any portion of the work required by this Order. Respondent
shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work
in satisfaction of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All references to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
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Education Law.

J. All references to "days" in this Order are to
calendar days with the exception that designated State
holidays will not be included in the calculations of any
deadlines contained in this Order.

K. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

L. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) 1If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, to the Commissioner
setting forth the grounds for the relief sought. Copies of
such written application shall be delivered or mailed to the
Project Manager for the Site and the Field Unit Attorney
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assigned to the Site.

M. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: , New York
, 1994

LANGDON MARSH
Acting Commissioner
New York State Department
of Environmental Conservation

By:

Ann Hill DeBarbieri
Deputy Commissioner
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CONSENT BY RESPONDENT
Respondent hereby consents to the issuing and entering of

this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

DOWCRAFT CORPORATION

By:
(Type Name of Signer)

Title:

Date:
STATE OF NEW YORK )

) s.s.2
COUNTY OF )
On this day of , 19 .

before me personally came , to me

known, who, being by me duly sworn, did depose and say that he
resides 1in ; that he is the
of the ‘

the corporation described in and which executed the foregoing

instrument; that he knew the seal of said corporation; that
the seal affixed to said instrument was such corporate seal:;
that it was so affixed by the order of the Board of Directors
of said corporation, and that he signed his name thereto by

like order.

Notary Public
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Ann DeBarbi
Jeffrey Lacey, Director, DEE - Albany

Order on Consent - Dowcraft Corporation (Ellison Bronze
Company Site No. 907018) —

Attached for your review, approval, and signature are
duplicate originals of an order on consent for the Ellison
Bronze Company site. This order requires the Dowcraft
Corporation to implement an interim remedial measure program
at the site in accordance with the work plan and
treatability study report which are attached as appendices
to the order.

The Ellison Bronze Company site is a 2.6 acre site
located at an active industrial facility in a mixed
commercial/residential/industrial area in Falconer,
Chautauqua County, New York. The site has been developed
and used for industrial purposes since the 1880’s primarily
as a foundry and commercial door manufacturing facility.

Studies performed at the site by Ellison Bronze in 1991
have identified the presence of contaminated material from
previous foundry operations. The main concern at the site
is foundry sand fill under the employee parking lot and
along the banks of the Chadakoin River and Moon Brook. The
foundry sand ranges from two feet to five feet in depth.

The sand contains a range of heavy metals including lead,
copper, silver, and barium. Samples revealed TCLP lead
values exceeding the EPA standards.

The IRM will address on-Site soils which contain
elevated lead concentrations, and some sediment in the
adjacent waterway where elevated copper concentrations have
been identified. The materials will be solidified and
stabilized on Site in accordance with the work plan and
treatability study report. A treatability study was
conducted by the company to demonstrate the effectiveness of
the proposed remediation and the report was prepared which
is attached to the order.

The site project manager is Gerald Pietraszek who can
be reached at 716-851-7220.
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MEMORANDUM
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of an Interim Remedial Measure Program ORDER

for an Inactive Hazardcus Waste Disposal ON

Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the INDEX # B9-0429-93-04

Environmental Conservation Law
of the State of New York

by
DOWCRAFT CORPCRATION
Respondent. .
Site Code #907018
WHEREAS,
1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement

of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-0301.

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, on which property the Ellison Bronze Co.
Site is located (hereinafter referred to as "the Site").

3. The Department alleges that the Site is an inactive
hazardous waste disposal site, as that term is defined at ECL
27-1301.2, and presents a significant threat to the public
health or environment. The Site has been listed in the

Registry of Inactive Hazardous Waste Disposal Sites in New
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York State as Site Number 907018. The Department has
classified the Site as a Classification "2" pursuant to ECL
27-1305.4.Db.

4. A, Pursuant to ECL 27-1313.3.a, whenever the
Commissioner of Environmental Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
Department, at such site, and (ii) to implement such program
within reasonable time limits specified in the order."

B. Any person under order pursuant to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program committed to under order.
ECL 71-2705 provides that any person who fails to perform any
duty imposed by ECL Article 27, Title 13 shall be liable for
civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia,

to provide for the prevention and abatement of all water,
land, and air pollution. ECL 3-0301.1.1i.
5. Attached to this Order as Appendix "A" is an Interim

Remedial Measure Work Plan which has been reviewed and
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approved by the Department.

6. Attached to this Order as Appendix "B" is a
Treatability Study Report which has been reviewed and approved
by the Department.

7. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develop and implement
an Interim Remedial Measure Program ("IRM Program") for the
Site in accordance with the Work Plan attached to this Order
as Appendix "A" and the Treatability Study Report which is
attached to this Order as Appendix "B"; and (ii) reimburse the
State’s administrative costs.

8. Respondent, having waived its right to a hearing
herein as provided by law, and having consented to the
issuance and entry cof this Ordexr, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms. The findings, provisions, terms and
conditions of this Order shall not give rise to any
presumption of law or finding of fact which shall inure to the
benefit of any party and shall not be deemed to be admissions
of any kind on the part of Respondent, its officers,
directors, agents, servants, or employees.

NOW, having considered this matter and being duly
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advised, IT IS ORDERED THAT:
I. Site Information

Within 30 days after the effective date of this
Order, Respondent shall submit to the Department all data and
other information within Respondent'’s possession or control
regarding environmental conditions on-Site, and, if related
thereto, off-Site, that has not previously been provided to
the Department.

II. Performance and Reporting of IRM Program

A. Within 30 days after the effective date of this
Consent Order, Respondent shall commence to perform the IRM
Program in accordance with Appendix A and Appendix B.

B. During the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is
qualified to supervise the work done.

C. Within the time frame set forth in Appendix A,
Respondent must prepare an IRM report ("IRM Report") that
includes all data generated and all other information obtained
during the IRM Program and identifies any additional data that
must be collected. The IRM Report shall be prepared by and
have the signature and seal of a professional engineer who
shall certify that the IRM Report prepared in accordance with
this Order.

III. Progress Reports
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~—Tf—the IRM field-work requires more than two—menths
;:,){{/n oy 20 Ju:’f.ﬂ "'/969\/ L “"‘“é‘?
~fer=comptetion,/Respondent shall submit to the parties

identified in subparagraph XI.B in the numbers specified
therein copies of written monthly progress reports that: (i)
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)
include all results of sampling and tests and all other data
received or generated by Respondent or Respondent’s
contractors or agents in the previous month, including quality
assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month} (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Resgpondent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; and (vi) include
any modifications to any work plans that Respondent has

proposed to the Department or that the Department has
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apprcoved. Respondent'shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Order.

IV. Review of Submittals

A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal
was done, in accordance with this Order and generally accepted
technical and scientific principles. The Department shall use
its best efforts to complete review of any submittal within
thirty (30} days of the receipt of the submittal. The
Department shall notify Respondent in writing of its approval
or disapproval of the submittal. All Department-approved
submittals shall be incorporated into and become an
enforceable part of this Order.

(2) (a) 1If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reascns for its disapproval. Within thirty (30}
days after receiving written notice that Respondent'’s
submittal has been disapproved, Respondent shall make a
revised submittal to the Department that addresses and
resolves all of the Department’s stated reascons for

disapproving the first submittal.
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(b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submittal, unless Respondent requests an
opportunity to respond to the Department’s objections pursuant
to the Dispute Resolution Procedure in Paragraph VI of this
Order within ten (10) days of receipt of written notice of
disapproval, Respondent shall be in viclation of this Order
and the Department may take any action or pursue whatever
rights it has pursuant to any provision of statutory or common
law. If the Department approves the revised submittal, it
shall be incorporated into and become an enforceable part of
this Order.

B. The Department may require Respondent to modify
and/or amplify and expand a submittal if the Department
determines, as a result of reviewing data generated by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary
consistent with the approved Work Plan attached to this Order
as Appendix A.

V.  Penalties

A. (1) Respondent’s failure to comply with any

term of this Order constitutes a violation of this Order and

the ECL.
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(2) Respondent shall be liable for payment to
the Department of the sums set forth below as stipulated
penalties for each day or part thereof that the Respondent is
in violation of the terms of this Order. All penalties begin
to accrue on the first day Respondent is in violation of the
terms of this Order and continue to accrue through the final
day of correction of any violation. Such sums shall be due
and payable within 15 days after receipt of notification from
the Department assessing the penalties. If such payment is
not received within 15 days after Respondent receives such
notification from the Department, interest shall be payable at
the annual rate of nine per centum on the overdue amount from
the day on which it was due through, and including, date of
payment. Penalties shall be paid by certified check or money
order, made payable to "New York State Department of
Environmental Conservation" and shall be delivered personally
or by certified mail, return receipt requested, to the
Directeor, Division of Environmental Enforcement, N.Y.S.D.E.C.,
50 Wolf Road, Albany, New York 12233-5500. Payment of the
penalties shall not in any way alter Respondent’s obligation
to complete performance under the terms of this Order.
Stipulated penalties shall be due and payable under
subparagraph V.A.(2) pursuant to the following schedule:

Period cf Non-Compliance Penalty Per Day
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First through 15th day $ 5,000
16th through 30th day $ 10,000
31lst day and thereafter S 15,000
B. Respondent shall not suffer any penalty under

this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or because of any condition or event beyond the control
of Respondent, or an unforeseeable disaster arising
exclusively from natural causes which the exercise of ordinary
human prudence could not have prevented. Respondent shall,
within ten (10) days of when it obtains knowledge of any such
condition, notify the Department in writing. Respondent shall
include in such notice the measures taken and to be taken by
Respondent to prevent or minimize any delays and shall request
an appropriate extension or modification of this Order.
Failure to give such notice within such ten (10)-day period
constitutes a waiver of any claim that a delay is not subject
to penalties. Respondent shall have the burden of proving
that an event is a defense to compliance with this Order
pursuant to Subparagraph V.B.

VI. Dispute Resclution

If the Department disapproves a revised submittal,

Respondent shall be in viclation of this Order unless, within

ten {(10) days of receipt of the Department’s notice of
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disapproval, Respondent requests to meet with the Director of
the Division of Hazardous Waste Remediation (the "Director")
in order to discuss the Department’s objections and Respondent
is available to meet immediately thereafter. At this meeting,
Respondent shall be given an opportunity to present its
responses to the Department’s objections, and the Director
shall have the authority to modify and/or withdraw such
objections. After the Director.makes his decision(s),
Respondent shall either: (a) within thirty days of receipt of
written notice of the Director’s decision(s), commence a
proceeding pursuant to Article Seventy-Eight of the Civil
Practice Laws and Rules of the State of New York ("CPLR")
(the Director’s decision(s) shall be deemed to be final agency
action for purposes of such a proceeding); or (b) notify the
Department in writing that it intends to revise the submittal
in accordance with the Department’s specific comments, as may
be modified by the Director except for those comments which
have been withdrawn by the Director, and shall submit a
revised submittal. The period of time within which the
submittal must be revised as specified by the Department in
its notice of disapproval shall control unless the Director
revises the time frame during or after the meeting.

After receipt of the revised submittal, the Department

shall notify Respondent in writing of its approval or

10
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disapproval of the revised submittal.

Respondent shall be in violation of this Order and the
ECL if (a) the revised submittal fails to address the
Department’s specific comments, as modified, and the
Department disapproves the revised submittal for this reason,
or; (b) Respondent fails to timely commence in accordance with
this paragraph a proceeding under Article Seventy-Eight of the
CPLR and fails to submit a revised submittal.

The invocation of the procedures stated in this paragraph
shall stay Respondent’s obligations under this Order with
respect to activities which are dependent on any disputed
items.

VII. Entxy upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any
State agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order. The
Department or other State agency shall make reasonable efforts
to conduct such vigits during normal business hours, to avoid
disruption of normal business operations at the Site, and to
provide notice to Respondent in advance of any such visit.

All persons entering the Site pursuant to this Paragraph will

11
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follow the Site Health & Safety Plan and all of Respondent’s
appropriate safety rules as specified by the Respondent.
During any such visit Respondent shall provide the Department
with suitable office space at the Site, including access to a
telephone, and shall permit the Department full access to all
records relating to matters addressed by this Order and job
meetings.
VII. Payment of State Costs

A. Within sixty (60) days after receipt of an
itemized inveoice from the Department, Respondent shall pay to
the Department a sum of money which shall represent
reimbursement for the State’s expenses including, but not
limited to, direct labor, fringe benefits, indirect costs,
travel, analytical costs, and contractor costs incurred by the
State of New York for work performed atlthe Site to date, as
well as for negotiating this Order, reviewing and revising
submittals made pursuant to this Order, overseeing activities
conducted pursuant to this Order, ccllecting and analyzing
samples, and administrative costs associated with this Order.
Such payment shall be made by certified check payable to the
Department of Environmental Conservation.  Payment shall be
sent to the Bureau of Program Management, Division of
Hazardous Waste Remediation, N.Y.S.D.E.C., 50 Wolf Road,

Albany, NY 12233-7010. Itemization of the costs shall include

12
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an accounting of personal services indicating the employee
name, title, biweekly salary, and time spent (in hours) on the
project during the billing period, as identified by an
assigned time and activity code. This information shall be
documented by quarterly reports of Direct Personal Service.
Approved agency fringe benefit and indirect cost rates shall
be applied. Non-personal service costs shall be summarized by
category of expense (e.g., supplies, materials, travel,
contractual) and shall be documented by the New York State
Office of the State Comptroller’s quarterly expenditure
reports.

B. The aggregate amount which Respondent is
obligated to pay under this Order pursuant to subparagraph

VII. A. will not exceed . If in the

Department’s opinion the total sum of money paid pursuant to
this Paragraph is insufficient to reimburse the State’s costs,
the Department may, at its option, in a separate proceeding,
seek to recover additional reimbursement.

VIII. Department Reservation of Rights

A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following:

1. the Department’s right to bring any action

13
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or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,

agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order;

3. the Department’s right to bring any action
or proceeding against Respcondent and/or any of Respondent'’'s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site or
areas in the vicinity of the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department’s right to bring any
criminal action against the Respondent and/or any of
Respondent’'s directors, officers, employees, servants, agents,

successors, and assigns; and

14
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6. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be
construed as an admission by Respondent concerning the
existence of any of the rights set forth in subparagraph A.

C. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

IX. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent'’s directors, officers,
employees, servants, agents, successors, and assigns.
Respondent shall not indemnify or hold harmless the
Department, the State of New York, or their representatives or
employees for any unlawful, willful or malicious acts or
omissions on the part of the State, State agencies, or their
officers, employees or agents.

X. Public Notice

A. Within 30 days after the effective date of this

Order, Respondent shall file a Declaration of Covenants and

15
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Restrictions with the Clerk of Chautauqua County to give all

parties who may acquire any interest in the Site notice of

this Order.

B. If Respdndent propocses to convey the whole or

any part of Respondent’s ownership interest in the Site,

Respondent shall,

not fewer than 60 days before the date of

conveyance, notify the Department in writing of the identity

of the transferee and of the nature and proposed date of the

conveyance and shall notify the transferee in writing, with a

copy to the Department, of the applicability of this Order.

XI. Communications

A. All written communications required by this

Order shall be transmitted by United States Postal Service, by

private courier serxrvice, or hand delivered as follows:

Communication from Respondent shall be sent to:

1.

Director, Division of Hazardous Waste
Remediation

New York State Department of Environmental
Conservation

50 Wolf Road

Albany, New York 12233-7010

Director, Bureau of Environmental Exposure
Investigation

New York State Department of Health

2 University Place

Albany, New York 12203

16
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3. Regional Engineer, Region 9
Division of Hazardous Waste Remediation
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203

4., Division of Environmental Enforcement
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203

B. Copies of work plans and reports shall be

submitted as follows:

1. One copy to Division of Hazardous Waste
Remediation.
2. Two copies to the Director, Bureau of

Environmental Exposure Investigation.

3. Four copies (one unbound) to Region 9.
4. One copy to Division of Environmental
Enforcement.

C. Within 30 days of the Department’s approval of
any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.

D. Communication to be made from the Department

to the Respondent shall be sent to:

17
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Patricia E. Erickson, Esq.
Whiteman, Osterman & Hanna
1700 Liberty Building
Buffalo, New York 14202

Harry B. Nicholson, Jr.
President
Dowcraft
65 South Dow Street
Falconer, New York 14733
E. The Department and Respondent reserve the
to designate additional or different addressees for

communication or written notice to the other.

XII. Miscellaneous

A. All activities and submittals required by
Order are set forth in Appendix A and Appendix B.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilities, and qualifications
the firms or individuals selected by Respondent have been
submitted to the Department. The Department’s approval o
these firms or individuals shall be obtained in writing b
the start of any activities for which the Respondent and
firms or individuals will be responsible. The responsibi
for the performance of the professionals retained by

18
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Respondent shall rest solely with Respondent.

C. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances
and materials sampled by Respondent, and the Department also
shall have the right to take its own samples. Respondent
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to implementation of this Order and shall submit
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall use its best efforts to obtain
all permits, easements, rights-of-way, rights-of-entry,
approvals, or authorizations necessary to perform Respondent’s
obligations under this Order. For purposes of this Paragraph
"best efforts" includes the payment of reasonable sums of
money in consideration. If any access required to perform
this Order is not obtained despite best efforts within 45 days
of the effective date of this Order, or within 45 days of the
date the Department notifies Respondent in writing that
additional access beyond that previously secured is necessary,
Respondent shall promptly notify the Department, and shall

include in that notification a summary of the steps Respondent

19
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has taken to attempt to obtain access. The Department may, as
it deems apprépriate, assist Respondent in obtaining access.
Respondent shall reimburse the Department, in accordance with
the procedures in Paragraph VII. A. for all costs incurred by
the Department in obtaining access, including, but not limited
to, attorneys fees.

F. Respondent and Respondent’s successors and
assigns shall be bound by this Order. Any change in ‘ownership
or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall
in no way alter Respondent’s responsibilities under this
Crder. Respondent’s officers, directors, employees, servants,
and agents shall be obliged to comply with the relevant
provisions of this Order in the performance of their
designated duties on behalf of Respondent.

G. Respondent shall provide a copy of this Order
to each contractor hired to perform work required by this
Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into in
order to carry out the obligations identified in this Order
upon performance in conformity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform

any portion of the work required by this Order. Respondent

20
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shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work
in satisfaction of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All references to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
Education Law.

J. All references to "days" in this Order are to
calendar days with the exception that designated State
holidays will not be included in the calculations of any
deadlines contained in this Order.

K. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

L. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,

guidance, suggestion, or comment by the Department regarding

21



DRAFT - 3/25/94 FILENAME: 429IRM disk #4 (LK)

any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, to the Commissioner
setting forth the grounds for the relief sought. Such request
shall not be unreasonably denied. Copies of such written
application shall be delivered or mailed to the Project
Manager for the Site and the Field Unit Attorney assigned to
the Site.

M. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: , New York
, 1994

LANGDON MARSH
Acting Commigsioner
New York S8State Department
of Environmental Conservation

By:

Ann Hill DeBarbieri
Deputy Commissioner

22
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CONSENT BY RESPONDENT
Respondent hereby consents to the issuing and entering of

this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

DOWCRAFT CORPORATION

By:
(Type Name of Signer)

Title:

Date:
STATE OF NEW YORK )

) 8.8
COUNTY OF )
On this day of , 19 .

before me personally came , Lo me

known, who, being by me duly sworn, did depose and say that he
resides in ; that he is the
of the '

the corporation described in and which executed the foregoing

instrument; that he knew the seal of said corporation; that
the seal affixed to said instrument was such corporate seal;
that it was so affixed by the order of the Board of Directors
of said corporation, and that he signed his name thereto by
like order.

Notary Public

23



15 (12-75)

TO:
FROM:
SUBJECT:

DATE:

M.

Doster, G. Pietraszek -« Region 9
M. Desmond - DEE Buffalo(h\ & Releasable
Dowcraft Corporation Consent Order

=
- -3

New York State Department of Environmental Conservation

MEMORANDUM
é&? FOIL

Non-Releasable —<

November 29, 1993

l.

2.

Please see Paragraphs 5 and 6.

Please note Paragraph II. If we proceed in this manner
we will need to have an approved work plan to attach to
the Order.

We can instead attach an approved scope of work to
the Order, committing them to develop a work plan
within a certain period, or we can put a brief
description of the proposed IRM with a schedule right
in the Order.

It is my feeling that the clearest way to proceed
would be with an approved work plan or scope of work so
that Dowcraft understands what they are agreeing to.

Please let me know what you think by 12/3/93.

MCD/mf
A:Dl140dow

{:’ printed on tecycled paper
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of an Interim Remedial Measure Program ORDER

for an Inactive Hazardous Waste Disposal ON

Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the INDEX # B9-0429-93-04

Environmental Conservation Law
of the State of New York
by
DOWCRAFT CORPORATION
Respondent.
Site Code #907018

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Ihactive Hazardous
Waste Disposal Sites."‘ This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-~0301.

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, known as the Ellison Bronze Co. Site
(hereinéfter referred to as "the Site").

3. The Site is an inactive hazardous waste disposal
| site, as that term is defined at ECL 27-1301.2, and presents a
significant threat to the public health or environment. The
Site has been listed in the Registry of Inactive Hazardous

Waste Disposal Sites in New York State as Site Number 907018.
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The Department has classified the Site as a Classification "2"
pursuant to ECL 27-1305.4.b.

4. A. Pursuant to ECL 27-1313.3.a, whenever the
Commissioner of Environmental Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
department, at such site, and (ii) to implement such program
within reasonable time limits specified in the order."

B. Any person under order pursuant'to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program committed to under order.
ECL 71-2705 provides that any person who fails to perform any
duty imposed by ECL Article 27, Title 13 shall be liable for
civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia,
to provide for the prevention and abatement of all water,
land, and air pollution. ECL 3-0301.1.1i.

5. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develop and implement

an Interim Remedial Measure Program ("IRM Program") for the
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attached—to—this—Order—as-—Appendix—1Aly and (ii) reimburse the

State’s administrative costs.

6+ Respondent, having waived its right to a hearing

herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by itsv
terms. Respondent consents to and agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms.

NOW, having considered this matter and being duly
advised, IT IS ORDERED THAT:

I. Site Information

Within 30 days after the effective date of this
Order, Respondent shall submit to the Department:

A, A brief history and description of the Site,
including the types, quantities, physical state, location, and
dates of disposal of hazardous waste including methods of
disposal and spillage of such wastes;

B. A concise summary of information held by
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Respondent and its attorneys and consultants with respect to
all persons responsible for such disposal of hazardous wastes,
including but not limited to names, addresses, dates of
disposal, and any proof linking each such person responsible
with hazardous wastes identified pursuant to subparagraph I.A;
and

c. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, as
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all available topographic and

property surveys, engineering studies and aerial photographs.

N

II. Performance and Reporting of IRM Program

A. Within 30 days after the effective date of this

Consent Order, Respondent shall commence to perform the IRM

Program in accordance wit

B. During the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is
qualified to supervise the work done.

C. Within the time frame set forth in ‘

Respondent must prepare an IRM report ("IRM Report") that
includes all data generated and all other information obtained

during the IRM Program and identifies any additional data that
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must be collected. The IRM Report shall be prepared by and
have the signafure and seal of a professional engineer who
shall certify that the IRM Report prepared in accordance with
this Order.
III. Progress Reports

If the IRM field work requires more than two months
for completion, Respondent shall submit to the parties
identified in subparagraph XI.B in the numbers specified
therein copies of written monthly progress reports that: (i)
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)
include all results of sampling and tests and all other data
received or generated by Respondent or Respondent’s
contractors or agents in the previous month, including quality
assurance/quality control information, whether conducted
pursuant to this Order or conducted indepehdently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of

completion, unresolved delays encountered or anticipated that
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may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delays or anticiéated delays; and (vi) include
any modifications to any work plans that Respondent has
proposed to the Department or that the Department has
approved. Respondent shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Order.

IV. Review of Submittals

A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal
was done, in accordance with this Order and generally accepted
technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal. All Department-approved submittals shall be
incorporated into and become an enforceable part of this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within __ days after
receiving written notice that Respondent’s submittal has been

disapproved, Respondent shall make a revised submittal to the
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Department that addresses and resolves all of the Department’s
stated reasons for disapproving the first submittal.

(b). After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submittal, Respondent shall be in viblation of
this Order and the Department may take any action or pursue
whatever rights it has pursuant to any provision of statutory
or common law. If the Department approves the revised
submittal, it shall be incorporated into and become an
enforceable part of this Order.

B. The Department may require Respondent to modify
and/or amplify and expand a submittal if the Department
determines, as a result of reviewing dgta generated by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary.

v. Penalties

A. (1) Respondent’s failure to comply with any
term of this Order constitutes a viclation of this Order and
the ECL.

(2) Respondent shall be liable for payment to
the Department of the sums set forth below as stipulated
penalties for each day or part thereof that the Respondent is

in violation of the terms of this Order. All penalties begin
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to accrue on the first day Respondent is in violation of the
terms of this Order and continue to accrue through the final
day of correction of any violation. Such sums shall be due
and payable within 15 days after receipt of notification from
the Department assessing the penalties. If such payment is
not received within 15 days after Respondent receives such
notification from the Department, interest shall be payable at
the annual rate of nine per centum on the overdue amount from
the day on which it was due through, and including, date of
payment. Penalties shall be paid by certified check or money
order, made payable to "New York State Department of
Environmental Conservation" and shall be delivered personally
or by certified mail, return receipt requested, to the
Director, Division of Environmental Enforcement, N.Y.S8.D.E.C.,
50 Wolf Road, Albany, New York 12233-5500. Payment of the
penalties shall not in any way alter Respondent’s obligation
to complete performance under the terms of this Order.
Stipulated penalties shall be due and payable under

subparagraph V.A.(2) pursuant to the following schedule:

Period of Non-Compliance Penalty Per Day
First through 15th day $ 5,000
16th through 30th day $ 10,000
31st day and thereafter $ 15,000
B. Respondent shall noﬁ suffer any penalty under
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this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from
natural causes which the exercise of ordinary human prudence
could not have prevented. Respondent shall, within five days
of when it obtains knowledge of any such condition, notify the
Department in writing. Respondent shall include in such
notice the measures taken and to be taken by Respondent to
prevent or minimize any delays and shall request an |
appropriate extension or modification of this Order. Failure
to give such notice within such five-day period constitutes a
waiver of any claim that a delay is not subject to penalties.
Respondent shall have the burden of proving that an event is a
defense to compliance with this Order pursuant to Subparagraph
V.B.
VI. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any
State agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order.
Respondent shall provide the Department with suitable office

space at the Site, including access to a telephone, and shall

9
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permit the Department full access to all records relating to
matters addressed by this Order and job meetings.

VII. Payment of State Costs

Within __ days after receipt of an itemized invoice
from the Department, Respondent shall pay to the Department a
sum of money which shall represent reimbursement for the
State’s expenses including, but not limited to, direct labor,
fringe benefits, indirect costs, travel, analytical costs, and
contractor costs incurred by the State of New York for work
performed ;t the Site to date, as well as for negotiating this
Order, reviewing and revising submittals made pursuant to this
Order, overseeing activities conducted pursuant to this Order,
collecting and analyzing samples, and administrative costs
associated with this Order. Such payment shall be made by
certified check payable to the Department of Environmental
Conservation. Payment shall be sent to the Bureau of Program
Management, Division of Hazardous Waste Remediation,
N.Y.S.D.E.C., 50 Wolf Road, Albany, NY 12233-7010.
Itemization of the costs shall include an accounting of
personal services indicating the employee namé,‘title,
biweekly salary, and time spent (in hours) on the project
during the billing period, as identified by an assigned time

and activity code. This information shall be documented by

quarterly reports of Direct Personal Service. Approved agency

10
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fringe benefit and indirect cost rates shall be applied. Non-
personal service costs shall be summarized by category of
expense (e.dqg., supplies, materials, travel, contractual) and
shall be documented by the New York State Office of the State
Comptroller’s quarterly expenditure reports.

VIII. Department Reservation of Rights

A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following:
1. the Department’s right to bring any action

or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,

agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order;

3. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources

damages as a result of the release or threatened release of

11
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hazardous substances or constituents at or from the Site or
‘areas in the vicinity of the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department’s right to bring any
criminal action against the Respondent and/or any of
Respondent’s directors, officers, employees, servants, agents,
successors, and assigns; and

6. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

IX. Indemnification .

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent’s directors, officers,

employees, servants, agents, successors, and assigns.

12
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X. Public Notice

A. Within 30 days after the effective date of this
Order, Respondent shall file a Declaration of Covenants and
Restrictions with the Clerk of Chautaugqua County to give all
parties who may acquire any interest in the Site notice of
this Order.

B. If Respondent proposes to convey the whole or
any part of Respondent’s ownership interest in the Site,
Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writing of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in writing, with a
copy to the Department, of the applicability of this Order.

XI. Communications

A. All written communications required by this
Order shall be transmitted by United States Postal Service, by
private courier service, or hand delivered as follows:

Communication from Respondent shall be sent to:

1. Director, Division of Hazardous Waste
Remediation
New York State Department of Environmental
Conservation
50 Wolf Road
Albany, New York 12233-7010

2. Director, Bureau of Environmental Exposure
Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

13
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3. Regional Engineer, Region 9
Division of Hazardous Waste Remediation
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203
4. Division of Environmental Enforcement
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203

B. Copies of work plans and reports shall be

submitted as follows:
1. One copy to Division of Hazardous Waste
Remediation.
2. Two copies to the Director, Bureau of
Environmental Exposure Investigation.
3. Four copies (one unbound) to Region 9.
4. One copy to Division.of Environmental
Enforcement.

C. Within 30 days of the Department’s approval of
any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.

D. Communication to be made from the Department

to the Respondent shall be sent to:

14
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E. The Department and Respondent reserve the right
to designate additional or different addressees for
communication or written notice to the other.

XIX. Miscellaneous

A. All activities and submittals required by this
Order shall address both on-Site and off-Site contamination
resulting from the disposal of hazardous waste at the Site.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilities, and gqualifications of
the firms or individuals selected by Respohdent shall be
submitted to the Department within ___ days after the effective
date of this Order. The Department’s approval of these firms
or individuals shall be obtained before the start of any
activities for which the Respondent and such firms or
individuals will be responsible. The responsibility for the
performance of the professionals retained by Respondent shall
rest solely with Respondent.

C. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances

and materials sampled by Respondent, and the Department also
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shall have the right to take its own samples. Respondent
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to implementation of this Order and shall submit
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall obtain all permits, easements,
rights-of-way, rights-of-entry, approvals, or authorizations
necessary to perform Respondent’s obligations under this
Order.

F. Respondent and Respondent’s officers,
directors, agents, servants, employees, successors, and
assigns shall be bound by this Order. Any change in ownership
or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall
in no way alter Respondent’s responsibilities under this
Order. Respondent’s officers, directors, employees, servants,
and agents shall be obliged to comply with the relevant
provisions of this Order in the performance of their
designated duties on behalf of Respondent.

G. Respondent shall provide a copy of this Order

to each contractor hired to perform work required by this

16
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Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into in
order to carry out the obligations identified in this Order
upon performance in conformity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform
any portion of the work required by this Order. Respondent
shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work
in satisfaction of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All references to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
Education Law.

J. All references to "days" in this Order are to
calendar days unless otherwise specified.

K. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

L. (1) The terms of this Order shall constitute

the complete and entire Order between Respondent and the
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Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, to the Commissioner
setting forth reasonable grounds for the relief sought.

Copies of such written application shall be delivered or
mailed to the Project Manager for the Site and the Field Unit
Attorney assigned to the Site.

M. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: , New York
, 1993

THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation

By:

18
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Ann Hill DeBarbieri
Deputy Commissioner
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

DOWCRAFT CORPORATION

By:

(Type Name of Signer)

Title:

Date:

STATE OF NEW YORK )

COUNTY OF )

On this day of , 19 '
before me personally came , to me

known, who, being by me duly sworn, did depose and say that he

resides in ; that he is the
of the ,

the corporation described in and which executed the foregoing

instrument; that he knew the seal of said corporation; that
the seal affixed to said instrument was such corporate seal;
that it was so affixed by the order of the Board of Directors
of said corporation, and that he signed his name thereto by

like order.

Notary Public

’
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270 Michigan. Avenue, Buffalo, NY 14203-2999
Telephone: 716-851-7050 FAX: 716-851-7067 FOlL L i

Releasable —_—

Non-Releasable ml—
December 2, 1993

Patricia E. Erickson, Esq.
Whiteman, Osterman & Hanna
1700 Liberty Bank Building
Buffalo, New York 14202

é%;,,Eitison Bronze Company, 125 st—Main Street, Falconer,

Nﬁhautaugua—county7~New~¥ork—state—Tn ctive Hazardous Waste
Disposal Site No. 907018

Dear Ms. Erickson:

Enclosed find the revised draft consent order for the above
described site. Please review the order and forward any comments
to this office by January 3, 1994.

The Department would like construction of this Interim
Remedial Measure (IRM) to commence in late spring of 1994
assuming the Treatability Study Report and the Work Plan are
approved by the Department. It will, therefore, be necessary to
commence to develop the IRM Work Plan while the Treatability
Study is progressing. The Department requests that the
Treatability Study Report and the draft Work Plan be submitted
for Department review by February 1, 1993.

I can be reached at 716-851-7050 if you have any questions.
Very truly yours,

M

Maura C. Desmond

Senior Attorney

Division of Environmental
MCD/D/mf Enforcenment
A:Dl44elis

Enclosure

cc: M. Doster (w/encl.)
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of an Interim Remedial Measure Program ORDER
for an Inactive Hazardous Waste Disposal ON
* Site, Under Article 27, Title 13, CONSENT
and Article 71, Title 27 of the INDEX # B9-0429-93-04

Environmental Conservation Law
of the State of New York

by
DOWCRAFT CORPORATION
Respondent.
Site Code #907018
WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State'of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-0301.

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, known as the Ellison Bronze Co. Site
(hereinafter referred to as "the Site").

3. The Site is an inactive hazardous waste disposal
site, as that term is defined at ECL 27-1301.2, and presents a
significant threat to the public health or environment. The
Site has been listed in the Registry of Inactive Hazardous

Waste Disposal Sites in New York State as Site Number 907018.
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The Department has classified the Site as a Classification "2"
pursuant to ECL 27-1305.4.Db.

4. A. Pursuant to ECL 27-1313.3.a, whenever the
Commissioner of Environmental Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
department, at such site, and (ii) to implement such program
within reasonable time limits specified in the order.™

B. Any person under order pursuaht to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program committed to under order.
ECL 71-2705 provides that any person who fails to perform any
duty imposed by ECL Article 27, Title 13 shall be liable for
civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia,

to provide for the prevention and abatement of all water,

land, and air pollution. ECL 3-0301.1.i.
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5+ The Department and Respondent agree that the goals

of this Order are for Respondent to (i) develop and implement
an Interim Remedial Measure Program ("IRM Program") for the
Site in accordance with the Work Plan attached to this Order

as Appendix "A" an

and (ii) reimburse the

~~~~~~~~~~~~~

State’s administrative costs.

6+ Respondent, having waived its right to a hearing

herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms.

NOW, having considered this matter and being duly
advised, IT IS ORDERED THAT:

I. Site Information

Within 30 days after the effective date of this
order, Respondent shall submit to the Department:

A. A brief history and description of the Site,

including the types, quantities, physical state, location, and
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dates of disposal of hazardous waste including methods of
disposal and spillage of such wastes;

B. A concise summary of information held by
Respondent and its attorneys and consultants with respect to
all persons responsible for éucp disposal of hazardous wastes,
including but not limited to names, addresses, dates of
disposal, and any proof linking each such person responsible
with hazardous wastes identified pursuant to subparagraph I1.A:;
and

C. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, as
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all available topographic and
property surveys, engineering studies and aerial photographs.

II. Performance and Reporting of IRM Program
A. Within 30 days after the effective date of this

Consent Order, Respondent shall commence to perform the IRM

Program in accordance with Appendix A and§
schedule—set—forth—thereinr

B. During the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is
qualified to supervise the work done.

c. Within the time frame set forth in ¥

4
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Respondent must prepare an IRM report ("IRM Report") that
includes all data generated and all other information obtained
during the IRM Program and identifies any additional data that
must bé collected. The IRM Report shall be prepared by and
have the signature and seal of a professional engineer who
shall certify that the IRM Report prepared in accordance with
this Order.

IIX. Progress Reports

If the IRM field work requires more than two months
for completion, Respondent shall submit to the partiés
identified in subparagraph XI.B in the numbers specified
therein copies of written monthly progress reports that: (i)
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)
include all results of sampling and tests and all other data
received or generated by Respondent or Respondent’s
contractors or agents in the previous month, including quality
assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and

implementation of work plans, that are scheduled for the next
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month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; and (vi) include
any modifications to any work plans that Respondent has
proposed to the Department or that the Department has
approved. Respondent shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Order.

IV. Review of Submittals

A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal
was done, in accordance with this Order and generally accepted
technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal. All Department-approved submittals shall be
incorporated into and become an enforceable part of this
Oorder.

(2) (a) If the Department disapproves a

submittal, it shall so notify Respondent in writing and shall
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specify the reasons for its disapproval. Within __ days after
receiving written notice that Respondent’s submittal has been
disapproved, Respondent shall make a revised submittal to the
Department that addresses and resolves all of the Department’s
stated reasons for disapproving the first submittal.

| (b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submittal, Respondent shall be in violation of
this Order and the Department may take any action or pursue
whatever rights it has pursuant to any provision of statutory
or common law. If the Department approves the revised
submittal, it shall be incorporated into and become an
enforceable part of this Order.

B. The Department may require Respondent to modify
and/or amplify and expand a submittal if the Department
determines, as a result of reviewing data generafed by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary.

V. Penalties

A. (1) Respondent’s failure to comply with any

term of this Order constitutes a violation of this Order and

the ECL.

(2) Respondent shall be liable for payment to
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the Department of the sums set forth below as stipulated
penalties for each day or part thereof that the Respondent is
in violation of the terms of this Order. All penalties begin
to accrue on the first day Respondent is in violation of the
terms of this Order and continue to accrue through the final
day of correction of any violation. Such sums shall be due
and payable within 15 days after receipt'of notification from
the Department assessing the penalties. If such payment is
not received within 15 days after Respondent receives such
notification from the Department, interest shall be payable at
the annual rate of nine per centum on the overdue amount from
the day on which it was due through, and including, date of
payment. Penalties shall be paid by certified check or money
order, made payable to "New York State Department of
Environmental Conservation" and shall be delivered personally
or by certified mail, return receibt requested, to the
Director,.Division of Environmental Enforcement, N.Y.S.D.E.C.,
50 Wolf Road, Albany, New York 12233-5500. Payment of the
penalties shall not in any way alter Respondent’s obligation
to complete performance under the terms of this Order.
Stipulatea penalties shall be due and payable under

subparagraph V.A.(2) pursuant to the following schedule:

Period of Non-Compliance Penalty Per Day
First through 15th day $ 5,000
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l6th through 30th day $ 10,000
31st day and thereafter $ 15,000

B. Respondent shall not suffer any penalty under
this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from
natural causes which the exercise of ordinary human prudence
could not have prevented. Respondent shall, within five days
of when it obtains knowledge of any such condition, notify the
Department in writing. Respondent shall .include in such
notice'the measures taken and to be taken by Respondent to
prevent or minimize any delays and shall request an
appropriate extension or modification of this Order. Failure
to give such notice within such five-day period constitutes a
waiver of any claim that a delay is not subject to penalties.
Respondent shall have the burden of proving that an event is a
defense to compliance with this Order pursuant to Subparagraph

VQB.

VI. Entry upon Site

Respondent hereby consents to the'entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any

State agency for purposes of inspection, sampling, and testing
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and to ensure Respondent’s compliance with this Order.
Respondent shall provide the Department with suitable office
space at the Site, including access to a telephone, and shall
permit the Department full access to all records relating to
matters addressed by this Order and job meetings.
VII. Payment of State Costs

Within __ days after receipt of an itemized invoice
from the Department, Respondent shall pay to the Department a
sum of money which shall represent reimbursement for the
State’s expenses including, but not limited to, direct labor,
fringe benefits, indirect costs, travel, analytical costs, and
contractor costs incurred by the State of New York for work
performed at the Site to date, as well as for negotiating this
Order, reviewing and revising submittals made pursuant to this
Oorder, overseeing activities conducted pursuant to this Order,
collecting and analyzing samples, and administrative costs
associated with this Order. Such payment shall be made by
certified check payable to the Department of Environmental
Conservation. Payment shall be sent to the Bureau of Program
Management, Division of Hazardous Waste Remediation, ’
N.Y.S.D.E.C., 50 Wolf Road, Albany, NY 12233-7010.
Itemization of the costs shall include an accounting of
personal services indicating the employee name, title,

biweekly salary, and time spent (in hours) on the project

10
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during the billing period, as identified by an assigned time
and activity code. This information shall be documented by
quarterly reports of Direct Personal Service. Approved agency
fringe benefit and indirect cost rates shall be applied. Non-
personal service costs shall be summarized by category of
expense (e.g., supplies, materials, travel, contractual) and
shall be documented by the New York State Office of the State
Comptroller’s quarterly expenditure reports.
VIII. Department Reservation of Rights
A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudiéating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following:
1. the Department’s right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,

agents, successors, and assigns;

2. the Department’s right to enforce this
Order aéainst Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order;

3. the Department’s right to bring any action

or proceeding against Respondent and/or any of Respondent’s

11
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directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site or
areas in the vicinity of the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department’s right to bring any
criminal action against the Respondent and/or any of
Respondent’s directors, officers, employees, servants, agents,
successors, and assigns; and

6. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

IX. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of

every name and description arising out of or resulting from

12
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the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent’s directors, officers,
employees, servants, agents, successors, and assigns.
X. Public Notice
‘A. Within 30 days after the effective date of this
Order, Respondent shall file a Declaration of Covenants and
Restrictions with the Clerk of Chautauqua County to give all
parties who may acquire any interest in the Site notice of
this Order.

B. If Respondent proposes to convey the whole or
any part of Respondent’s ownership interest in the Site,
Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writing of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in writing, with a
copy to the Department, of the applicability of this Order.

XI. Communications

A. All written communications required by this
Order shall be transmitted by United States Postal Service, by
private courier service, or hand delivered as follows:

Communication from Respondent shall be sent to:

1. Director, Division of Hazardous Waste
Remediation
New York State Department of Environmental
Conservation
50 Wolf Road
Albany, New York 12233-7010

13
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2. Director, Bureau of Environmental Exposure
Investigation »
New York State Department of Health
2 University Place
Albany, New York 12203
3. Regional Engineer, Region 9
Division of Hazardous Waste Remediation
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203
4. Division of Environmental Enforcement
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203

B. Copies of work plans and reports shall be

submitted as follows:
1. One copy to Division of Hazardous Waste
Remediation.
2. Two copies to the Director, Bureau of
Environmental Exposure Investigation.
3. Four copies (one unbound) to Region 9.
4. One copy to Division of Environmental
Enforcement.

C. Within 30 days of the Department’s approval of
any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.

D. Communication to be made from the Department

14
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to the Respondent shall be sent to:

E. The Department and Respondent reserve the right
to designate additional or different addressees for
communication or written notice to the other.

XII. Miscellaneous

A. All activities and submittals required by this
Oorder shall address both on-Site and off-Site contamination
resulting from the disposal of hazardous waste at the Site.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilities, and qualifications of
the firms or individuals selected by Respondent shall be
submitted to the Department within __ days after the effective
date of this Order. The Department’s approval of these firms
or individuals shall be obtained before the start of any
activities for which thé Respondent and such firms or
individuals will be responsible. The responsibility for the
performance of the professionals retained by Respondent shall

rest solely with Respondent.

15
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c. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances
and materials sampled by Respondent, and the Department also
shall have the right to take its own samples. Respondent
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to impleméntation of this Order and shall submit
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Oxrder.

E. Respondent shall obtain all permits, easements,
rights-of-way, rights-of-entry, approvals, or authorizations
necessary to perform Respondent’s obligations under this
Order.

F. Respondent and Respondent’s officers,
directors, agents, servants, employees, successors, and
assigns shall be bound by this Order. Any change in ownership
or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall
in no way alter Respondent’s responsibilities under this
Order. Respondent’s officers, directors, employees, servants,
and agents shall be obliged to comply with the relevant

provisions of this Order in the performance of their
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designated duties on behalf of Respondent.

G. Respondent shall provide a copy of this Order
to each contractor hired to perform work required by this
Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into in
order to carry out the obligations identified in this Order
upon performance in conforhity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform
any portion of the work requiréd by this Order. Respondent
shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work
in satisfaction of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All references to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
Education Law.

J. All references to "“days" in this Order are to
calendar days unless otherwise specified.

K. The section headings set forth in this Order
are included for convenience of reference only and shall be

disregarded in the construction and interpretation of any of
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the provisions of this Order.

L. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party-to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) If Réspondent desires that any provision

of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, to the Commissioner
setting forth reasonable grounds for the relief sought.
Copies of such written application shall be delivered or
mailed to the Project Manager for the Site and the Field Unit
Attorney assigned to the Site.

M. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: , New York
, 1993

18
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THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation

By:

Ann Hill DeBarbieri
Deputy Commissioner
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

STATE OF NEW YORK

COUNTY OF

Oon this

DOWCRAFT CORPORATION

(Type Name of Signer)

Title:

Date:

day of

e 19,

before me personally came '

to me

known, who, being by me duly sworn, did depose and say that he
; that he is the

resides in

of the

the éorpo:ation described in
instrument; that he knew the

4

and which executed the foregoing
seal of said corporation; that

the seal affixed to said instrument was such corporate seal;

that it was so affixed by the order of the Board of Directors

of said corporation, and that he signed his name thereto by

like order.

Notary Public

20
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e New York State Department of Environmental Conservation

e

P MEMORANDUM Ol

. M. Doster, G. Pietraszek - Region 9 o -
TO: M. Desmond - DEE Buffalo“h@S/' Re?:ﬁﬂﬁﬁg@ﬂe y

FROM: ; ‘ ,
summcnbowcraft Corporation Consent Order é?/71504Kﬂ Fenze 502018

DATE: November 29, 1993

1. Please see Paragraphs 5 and 6.

2. Please note Paragraph II. If we proceed in this manner
we will need to have an approved work plan to attach to

the Order.

We can instead attach an approved scope of work to
the Oorder, committing them to develop a work plan
within a certain period, or we can put a brief
description of the proposed IRM with a schedule right

in the Order.

It is my feeling that the clearest way to proceed
\& would be with an approved work plan or scope=of work so

o 7 ——F : .
= that Dowcraft understands what they are agreeing to.
Please let me know what you think by 12/3/93.
—_—
MCD/mf
A:Dl1l40dow

a printed on recycled paper
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of an Interim Remedial Measure Program ORDER

for an Inactive Hazardous Waste Disposal ON

Site, Under Article 27, Title 13, CONSENT

and Article 71, Title 27 of the INDEX # B9-0429-93-04

Environmental Conservation Law
of the State of New York

by
‘ DOWCRAFT CORPORATION
Respondent.
Site Code #907018
WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-0301.

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, known as the Ellison Bronze Co. Site
(hereinafter referred to as "the Site").

3. The Site is an inactive hazardous waste disposal
site, as that térm is defined at ECL 27-1301.2, and presents a
significant threat to the public health or environment. The

Site has been listed in the Registry of Inactive Hazardous

Waste Disposal Sites in New York State as Site Number 907018.
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The Department has classified the Site as a Classification "2"
pursuant to ECL 27-1305.4.b.

4. A. Pursuant to ECL 27-1313.3.a, whenever the
Commissioner of Environmental Conservation (the
"Commissioner") "finds that hazardous wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
department, at such site, and (ii) to implement such progran
within reasonable time limits specified in the order."

B. Any person under order pursuant to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program committed to under order.
ECL 71-2705 provides that any person who fails to perform any
duty imposed by ECL Article 27, Title 13 shall be liable for
civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia,
to provide for the prevention and abatement of all water,
land, and air pollution. ECL 3-0301.1.1i.

5. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develop and implement

an Interim Remedial Measure Program ("IRM Program") for the
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- . 01* .
and (ii) reimburse the ‘.“gﬂ

State’s administrative costs. "B“

6+ Respondent, having waived its right to a hearing

herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agreés not to contest the validity of
this Order or its terms.

NOW, having considered this matter and being duly
advised, IT IS ORDERED THAT:

I. Site Information

Within 30 days after the effective date of this
order, Respondent shall submit to the Department:

A. A brief history and description of the Site,
including the types, quantities, physical state, location, and
dates of disposal of hazardous waste including methods of
disposal and spillage of such wastes;

B. A concise summary of information held by



o ®
FILENAME: 1IRM429 disk #4
DRAFT - 11/29/93

Respondent and its attorneys and consultants with respect to
all persons responsible for such disposal of hazardous wastes,
including but not limited to names, addresses, dates of
disposal, and any proof linking each such person responsible
with hazardous wastes identified pursuant to subparagraph I.A;
and

C. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, AS
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all available topographic and
property surveys, engineering studies and aerial photographs.

ITI. Performance and Reporting of IRM Program
A. Within 30 days after the effective date of this

Consent Order, Respondent shall commence to perform the IRM

Program in accordance withi" ¥

B. buring the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is

qualified to supervise the work done.

VoS
C. Within the time frame set forth in Ag@ﬁ N,
Respondent must prepare an IRM report ("IRM Report") that
includes all data generated and all other information obtained

during the IRM Program and identifies any additional data that



@ @
FILENAME: IRM429 disk #4
DRAFT - 11/29/93
must be collected. The IRM Report shall be prepared by and
have the signature and seal of a professional engineer who
shall certify that the IRM Report prepared in accordance with
this Order.
IITI. Progress Reports

If the IRM field work requires more than two months
for completion, Respondent shall submit to the parties
identified in subparagraph XI.B in the numbers specified
therein copies of written monthly progress reports that: (i)
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)
include all results of sampling and tests and all other data
received or generated by Respondent or Respondent’s
contractors or agents in the previous month, including guality
assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previdus month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of

completion, unresolved delays encountered or anticipated that
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may affect the future schedule for implementation of the
Respondent’s 6bligations under the Order, and efforts made to
mitigate those delays or anticipated delays; and (vi) include
any modifications to any work plans that Respondent has
proposed to the Department or that the Department has
approved. Respondent shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Order.

IV. Review of Submittals

A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal
was done, in accordance with this Order and generally accepted
technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal. All Department-approved submittals shall be
incorporated into and become an enforceable part of this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Withinaﬂz days after
receiving written notice that Respondent’s submittal has been

disapproved, Respondent shall make a revised submittal to the
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Department that addresses and resolves all of the Departmént’s
stated reasons for disapproving the first submittal.

(b) After receipt of the revised
submittal, the Department shall notify Respondent in writing
of its approval or disapproval. If the Department disapproves
the revised submitfal, Respondent shall be in violation of
this Order and the Department may take any action or pursue
whatever rights it has pursuant to any provision of statutory
or.common law. If the Department approves the revised
submittal, it shall be incorporated into and become an
enforceable part of this Order.

B. The Department may require Respondent to modify
and/or amplify and expand a submittal if the Department
determines, as a result of reviewing data generated by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary.

V. Penalties

A. (1) Respondent’s failure to comply with any
term of this Order constitutes a violation of this Order and
the ECL.

(2) Respondent shall be liable for payment to
the Department of the sums set forth below as stipulated
penalties for each day or part thereof that the Respondent is

in violation of the terms of this Order. All penalties begin
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to accrue on the first day Respondent is in violation of the
terms of this Order and continue to accrue through the final
day of correction of any violation. Such sums shall be due
and payable within 15 days after receipt of notification from
the Department assessing the penalties. If such payment is
not received within 15 days after Respondent receives such
notification from the Department, interest shall be payable at
the annual rate of nine per centum on the overdue amount from
the day on which it was due through, and including, date of
payment, Penalties shall be paid by certified check or money
order, made payable to "New York State Department of
Environmental Conservation" and shall be delivered personally
or by certified mail, return receipt requested, to the
Director, Division of Environmental Enforcement, N.Y.S.D.E.C.,
50 Wolf Road, Albany, New York 12233-5500. Payment of the
penalties shall not in any way alter Respondent’s obligation
to complete performance under the terms of this Order.
Stipulated penalties shall be due and payable under

subparagraph V.A.(2) pursuant to the following schedule:

Period of Non-Compliance Penalty Per Day
First through 15th day $ 5,000
16th through 30th day $ 10,000
31st day and thereafter $ 15,000

B. Respondent shall not suffer any penalty under
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this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from
natural causes which the exercise of ordinary human prudence
could not have prevented. Respondent shall, within five days
of when it obtains knowledge of any such condition, notify the
Department in writing. Respondent shall include in such
notice the measures taken and to be taken by Respondent to
prevent or minimize any delays and shall request an
appropriate extension or modification of this Order. Failure
to give such notice within such five-day period constitutes a
waiver of any claim that a delay is not subject to penalties.
Respondent shall have the burden of proving that an event is a
defense to compliance with this Order pursuant to Subparagraph
V.B.

VI. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any
State agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order.
Respondent shall provide the Department with suitable office

space at the Site, including access to a telephone, and shall
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permit the Department full access to all records relating to
matters addressed by this Order and job meetings.
VII. Payment of State Costs

Within ___ days after receipt of an itemized invﬁice
from the Department, Respondent shall pay to the Department a
sum of money which shall represent reimbursement for the
State’s expenses including, but not limited to, direct labor,
fringe benefits, indirect costs, travel, analytical costs, and
contractor costs incurred by the State of New York for work
performed at the Site to date, as well as for negotiating this
Order, reviewing and revising submittals made pursuant to this
Order, overseeing activities conducted pursuant to this Order,
collecting and analyzing samples, and administrative costs
associated with this Order. Such payment shall be made by
certified check payable to the Department of Environmental
Conservation. Payment shall be sent to the Bureau of Program
Management, Division of Hazardous Waste Remediation,
N.Y.S.D.E.C., 50 Wolf Road, Albany, NY 12233-7010.
Itemization of the costs shall include an accounting of
personal services indicating the employee name, title,
biweekly salary, and time spent (in hours) on the project
during the billing period, as identified by an assigned time
and activity code. This information shall be documented by

quarterly reports of Direct Personal Service. Approved agency

10
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fringe benefit and indirect cost rates shall be applied. Non-
personal service costs shall be summarized by category of
expense (e.dg., supplies, materials, travel, contractual) and
shall be documented by the New York State Office of the State
Comptroller’s quarterly expenditure reports.

VIII. Department Reservation of Rights

A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following: |
1. the Department’s right to bring any action

or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,

agents, successors, and assigns;

2. the Department’s right to enforce this
order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order;

3. the Department's.right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources

damages as a result of the release or threatened release of

11
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hazardous substances or constituents at or from the Site or
areas in the vicinity of the Site;

4. the Department’s right to bring any action
or proceeding against Respondent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors;
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department’s right to bring any
criminal action against the Respondent and/or any of
Respondent’s directors, officers, employees, servants, agents,
successors, and assigns; and |

6. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

IX. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent’s directors, officers,

employees, servants, agents, successors, and assigns.

12
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X. Public Notice

A. Within 30 days after the effective date of this
Order, Respondent shall file a Declaration of Covenants and
Restrictions with the Clerk of Chautauqua County to give all
parties who may acquire any interest in the Site notice of
this Order.

B. If Respondent proposes to convey the whole or
any part of Respondent’s ownership interest in the Site,
Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writing of the identity
of the transferee and of the nature and proposed date of the
conveyance and shall notify the transferee in wriﬁing, with a
copy to the Department, of the applicability of this Order.

XI. Communications

A. ~ All written communications required by this
Order shall be transmitted by United States Postal Service, by
private courier service, or hand delivered as follows:

Communication from Respondent shall be sent to:

1. Director, Division of Hazardous Waste
Remediation
New York State Department of Environmental
Conservation
50 Wolf Road
Albany, New York 12233-7010
2. Director, Bureau of Environmental Exposure
Investigation
New York State Department of Health
2 University Place

Albany, New York 12203

13
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3. Regional Engineer, Region 9
Division of Hazardous Waste Remediation
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203
4, Division of Environmental Enforcement
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203

B. Copies of work plans and reports shall be

submitted as follows:
1. One copy to Division of Hazardous Waste
Remediation.
2. Two copies to the Director, Bureau of
Environmental Exposure Investigation.
3. Four copies (one unbound) to Region 9.
4. One copy to Division of Environmental
Enforcement.

c. Within 30 days of the Department’s approval of
any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.

D. Communication to be made from the Department

to the Respondent shall be sent to:

14
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E. The Department and Respondent reserve the right
to designate additional or different addressees for
communication or written notice to the other.

XII. Miscellaneous

A. All activities and submittals required by this
Order shall address both on-Site and off-Site contamination
resulting from the disposal of hazardous waste at the Site.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilitie#, and qualifications of
the firms or individuals selected by Respondent shall be
submitted to the Department within __ days after the effective
date of this Order. The Department’s approval of these firms
or individuals shall be obtained before the start of any
acti&ities for which the Respondent and such firms or
individuals will be responsible. The responsibility for the
performance of the professionals retained by Respondent shall
rest solely with Respondent.

C. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances

and materials sampled by Respondent, and the Department also

15
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shall have the right to take its own samples. Respondent
shall make available to the Department the results of all
sampling and/or tests or other data generated by Respondent
with respect to implementation of this Order and shall submit
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall obtain all permits, easements,
rights-of-way, rights-of-entry, approvals, or authorizations
necessary to perform Respondent’s obligations under this
Order.

F. Respondent and Respondent’s officers,
directors, agents, servants, employees, successors, and
assigns shall be bound by this Order. Any change in ownership
or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall
in no way alter Respondent’s responsibilities under this
Order. Respondent’s officers, directors, employees, servants,
and agents shall be obliged to comply with the relevant
provisions of this Order in the performance of their
designated duties on behalf of Respondent.

G. Respondent shall provide a copy of this Order

to each contractor hired to perform work required by this

16
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Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into in
order to carry out the obligations identified in this Order
upon performance in conformity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform
any portion of the work required by this Order. Respondent
shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work
in satisfaction of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All references to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
Education Law.

J. All references to "days" in this Order are to
calendar days unless otherwiée specified.

K. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

L. (1) The terms of this Order shall constitute.

the complete and entire Order between Respondent and the

17
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Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any
term of this Order shall be binding unless made in writing and
subscribed by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, to the Commissioner
setting forth reasonable grounds for the relief sought.

Copies of such written épplication shall be delivered or
mailed to the Project Manager for the Site and the Field Unit
Attorney assigned to the Site.

M. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: , New York
, 1993

THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation

By:

18
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Ann Hill DeBarbieri
Deputy Commissioner

19
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

STATE OF NEW YORK

COUNTY OF

On this

DOWCRAFT CORPORATION

(Type Name of Signer)

Title:

Date:

day of

¢ 19 ’

before me personally came

known, who, being by me duly

resides in

, to me

sworn, did depose and say that he
; that he is the

of the ‘

the corporation described in
instrument; that he knew the

and which executed the foregoing
seal of said corporation; that

the seal affixed to said instrument was such corporate seal;
that it was so affixed by the order of the Board of Directors
of said corporation, and that he signed his name thereto by

like order.

Notary Public

20
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270 Michigan Avenue, Buffalo, New York 14203-2999

Dowcraft Corporation
65 South Dow Street
Falconer, New York 14733

Attention: Harry B. Nicholson
President & CEO

Lo mpgty

FOL ™ "

Releasable ___,;,M
Non%%dea3ﬁﬂe-ﬁvumm

July 1, 1993

Re: »Ellisaon.Bronze-Ce.4 New York State Inactive Hazardous Waste

Disposal Site No. 907018

Dear Mr. Nicholson:

Encleosed find a draft Consent Order for the Interim Remedial
Measure to be undertaken at the Ellison Bronze Co. Site.
Enclosed also find a formal notice letter for the site.

Please review the Order and call me at 716-851-7050 with any

comments or questions.

MCD/mf
A:Dl48dow.4

Enclosure

cc: G. Pietraszek - Region 9
Alice J. Kryzan, Esq.
Whiteman, Osterman & Hanna
1700 Liberty Building
Buffalo, NY 14202

G. Anders Carlson — NYSDOH Albany

Very truly yours,

MW e

Maura €. Desmond

Senior Attorney

Division of Environmental
Enforcement



270 Michigan Avenue, Buffalo, New York 14203-2999

July 1, 1993

NOTICE LETTER
URGENT LEGAL MATTER - PROMPT REPLY NECESSARY
CERTIFYIED MAIL -~ RETURN RECEIPT REQUESTED

Dowcraft Corporation
65 South Dow Street
Falconer, NY 14733

Re: Ellison Bronze Company, 125 West Main Street, Falconer,
Chautauqua County, New York State Inactive Hazardous Waste
Disposal Site No. 907018

Dear Sir:

New York State, through the efforts of the Department of
Environmental Conservation ("DEC"), has documented a release
and/or threatened release of "hazardous substances" as defined by
the Comprehensive Environmental Response, Compensation and
Liability Act, 42 USC § 9601 et seq. ("CERCLA") and/or the
presence of "hazardous wastes" as defined in Environmental
Conservation Law (ECL) § 27-1301(1) at property known as the
Ellison Bronze Company, New York State Inactive Hazardous Waste
Site, 125 West Main Street, Falconer, Chautauqua County. This
site is listed in the New York State Registry of Inactive
Hazardous Waste Sites as No. 907018. It is a Class "2" site. 1In
response to these releases and the threat of future such
releases, DEC has spent public funds and anticipates spending
additional public funds. These actions have been and will be
taken by DEC pursuant to ECL Article 27, Title 13 and State
Finance Law § 97-b. ~

Under ECL Article 27, Title 13 and CERCLA, responsible
parties may be held liable for monies expended by the State in
taking response actions at and around sites where hazardous
substances have been released, including investigative, planning,
removal, and remedial actions. You have been determined to be a
responsible party as the owner of the Site.

The purpose of this Notice Letter is to inform you of your
potential liability as a responsible party, and to determine
whether you are willing to conduct or finance a remedial program
for this site. Any agreement by you to finance or undertake such
activities must be memorialized in an administrative consent
order.



.- . .
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Mr. C’s Dry Cleaners
Page 2

If you do not conduct or finance the remedial program, the
Department, at its sole discretion, may perform the necessary
work at the site using the Hazardous Waste Remedial Fund. If the
Fund is used to investigate or to remediate the site, the
Department is required to seek recovery from you as a responsible
party for any expenses it incurs in conducting such activities.

If you have any questions or wish to discuss any matters
addressed in this letter please contact the undersigned at
716-851-7050.

Very truly yours,

Maura C. Desmond

Senior Attorney

Division of Environmental
MCD/mf Enforcement
C:\A201lells

cc: G. Pietraszek - Region 9
Alice J. Kryzan, Esqg.
Whiteman, Osterman & Hanna
1700 Liberty Building
Buffalo, NY 14202

G. Anders Carlson - NYSDOH Albany
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of an Interim Remedial Measure Program ORDER
for an Inactive Hazardous Waste Disposal ON
Site, Under Article 27, Title 13, CONSENT
and Article 71, Title 27 of the INDEX # B9-0429-93-04
Environmental Conservation Law "o, o = ;
T >
of the State of New Yor # “ ~
by :
DOWCRAFT CORPORATION
Respondent.

Site Code #907018

WHEREAS,

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law
of the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites." This Order is entered into pursuant to
the Department’s authority under ECL Article 27, Title 13 and
ECL 3-0301.

2. Dowcraft Corporation is the owner of property
located at 126 West Main Street, Falconer, New York,
Chautauqua County, known as the Ellison Bronze Co. Site.
(hereinafter referred to as "the Site").

3. The Site is an inactive hazardous waste disposal
site, as that term is defined at ECL 27-1301.2, and presents a
significant threat to the public health or environment. The
Site has been liéted in the Registry of Inactive Hazardous

Waste Disposal Sites in New York State as Site Number 907018.
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The Department has classified the Site as a Classification "2"
pursuant to ECL 27~-1305.4.b.

4. A. Pursuant to ECL 27-1313.3.a, whenever the
Commissioner of Environmental Consefvation (the
"Commissioner") "finds that hazardoﬁs wastes at an inactive
hazardous waste disposal site constitute a significant threat
to the environment, he may order the owner of such site and/or
any person responsible for the disposal of hazardous wastes at
such site (i) to develop an inactive hazardous waste disposal
site remedial program, subject to the approval of the
department, at such site, and (ii) to implement such program
within reasonable time limits specified in the order." -

B. Any person under order pursuant to
ECL 27-1313.3.a has a duty imposed by ECL Article 27, Title 13
to carry out the remedial program committed to under order.
ECL 71-2705 provides that any person who fails to perform any
duty imposed by ECL Article 27, Titlel13 shall be liable for
civil, administrative and/or criminal sanctions.

c. The Department also has the power, inter alia,
to provide for the prevention and abatement of all water,
land, and air pollution. ECL 3-0301.1.i.

5. The Department and Respondent agree that the goals
of this Order are for Respondent to (i) develop and implement

an Interim Remedial Measure Program ("IRM Program") for the
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Site in accordance with the Work Plan attached to this Order
as Appendix "A"; and (ii) reimburse the State’s administrative
costs.

6. Respondent, having waived its right to a hearing
herein as provided by law, and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms. Respondent consents to and agrees not to contest the
authority or jurisdiction of the Department to issue or
enforce this Order, and agrees not to contest the validity of
this Order or its terms.

NOW, having considered this matter and being duly
advised, IT IS ORDERED THAT:

I. Site Information

Within 30 days after the effective date of this
Order, Respondent shall submit to the Department:
S A. A brief history and description of the Site,
including the types, quantities, physical state, location, and
dates of disposal of hazardous waste including methods of
disposal and spillage of such wastes;

B. A concise summary of information held by
Respondent and its attorneys and ccnsultants with respect to
all persons responsible for such disposal of hazardous wastes,

including but not limited to names, addresses, dates of

disposal, and any proof linking each such person responsible
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with hazardous wastes identified pursuant to subparagraph I.A;
and

c. A comprehensive list and copies of all existing
relevant reports with titles, authors, and subject matter, as
well as a description of the results of all previous
investigations of the Site and areas in the vicinity of the
Site, including copies of all ava;lable topographic and
property surveys, engineering studies and aerial photographs.

II. Performance and Reporting of IRM Program

A. Within 30 days after the effective date of this
Consent Order, Respondent shall commence to perform the IRM
Program in accordance with Appendix A and the schedule set
forth therein. |

B. During the performance of the IRM Program,
Respondent must have on-Site a full-time representative who is
qualified to supervise the work done.

C. Within the time frame set forth in Appendix A,
Respondenﬁ must prepare an IRM report ("IRM Report") ﬁhat
includes all data generated and all other information obtained
during the IRM Program and identifies any additional data that
must be collected. The IRM Report shall be prepared by and
have the signature and seal of a professional engineer who
shall certify that the IRM Report prepared in accordance with

this Order.
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IXI. Progress Reports

If the IRM field work requires more than two months
for completion, Respondent shall submit to the parties
identified in subparagraph XI.B in the numbers specified
therein copies of written monthly progress reports that: (i)
describe the actions which have been taken toward achieving
compliance with this Order during the previous month; (ii)
include all results of sampling and tests and all other data
received or generated by Respondent or Respondent’s
contractors or agents in the previoqs month, including guality
assurance/quality control information, whether conducted
pursuant to this Order or conducted independently by
Respondent; (iii) identify all work plans, reports, and other
deliverables required by this Order that were completed and
submitted during the previous month; (iv) describe all
actions, including, but not limited to, data collection and
implementation of work plans, that are scheduled for the next
month and provide other information relating to the progress
at the Site; (v) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the
Respondent’s obligations under the Order, and efforts made to
mitigate those delays or anticipated delays; and (vi) include

any modifications to any work plans that Respondent has
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proposed to the Department or that the Department has
approved. Respondent shall submit these progress reports to
the Department by the tgnth day of every month following the
effective date of this Order.

IV. Review of Submittals

A, (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to
determine whether it was prepared, and whether the work done
to generate the data and other information in the submittal
was done, in accordance with this Order and generally accepted
technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal. All Department-approved submittals shall be
incorporated into and become an enforceable part of this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within ___ days after
receiving written notice that Respondent’s submittal has been
disapproved, Respondent shall make a revised submittal to the
Department that addresses and resolves all of the Department’s
stated reasons for disapproving the first submittal.

(b) After receipt of the revised

submittal, the Department shall notify Respondent in writing
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of its approval or disapproval. If the Department disapproves
the revised submittal, Respondent shall be in violation of
this Order and the Department may take any action or pursue
whatever rights it has pursuant to any provision of statutory
or common law. If the Department approves the revised
submittal, it shall be incorporated into and become an
enforceable part of this Order.

B. The Department may require Respondent to modify
and/or amplify and.expand a submittal if the Department
determines, as a result‘of reviewing data generated by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary.

v. Penalties

'A. (1) Respondent’s failure to comply with any
term of this Order constitutes a violation of this Order and
the ECL.

(2) Respondent shall be liable for payment to
the Department of the sums set forth below as stipulated
penalties for each day or part thereof that the Respondent is
in violation of the terms of this Order. All penalties begin
to 55crue on the first day Respondent is in violation of the
terms of this Order and continue to accrue through the final
day of correction of any violation. Such sums shall be due

and payable within 15 days after receipt of notification from
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-

the Department assessing the penalties. If such payment is
not received within 15 days after Respondent receives such
notification from the Department, interest shall be payable at
the annual rate of nine per centum on the overdue amount from
the day on which it was due through, and including, date of
payment. Penalties shall be paid by certified check or money
order, made payable to "New York State Department of
Environmental Conservation™ and shall be delivered personally
or by certified mail, return receipt requested, to the
Director, Division of Environmental Enforcement, N.Y.S.D.E.C.,
50 Wolf Réad, Albany, New York 12233-5500. Payment of the
penalties shall not in any way alter Respondent’s obligation
to complete performance under the terms of this Order.
Stipulated penalties shall be due and payable under

subparagraph V.A. (2) pursuant to the following schedule:

Period of Non-Compliance Penalty Per Day
First through 15th day $ 5,000
16th through 30th day $ 10,000
31st day and thereafter $ 15,000
B. Respondent shall not suffer any penalty under

this Order or be subject to any proceeding or action if it
cannot comply with any requirement hereof because of war,
riot, or an unforeseeable disaster arising exclusively from

natural causes which the exercise of ordinary human prudence
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could not have prevented. Respondent shall, within five days
of when it obtains knowledge of any such condition, notify the
Department in writing. Respondent shall include in such
notice the measures taken and to be taken by Respondent to
prevent or minimize any delays and shall request an
appropriate extension or modification of this Order. Failure
to give such notice within such five-day period constitutes a
waiver of any claim that a delay is not subject to penalties.
Respondent shall have the burden of proving that an event is a
defense to compliance with this Order pursuant to Subparagraph
V.B.

VI. Entry upon Site

Respondent hereby consents to the entry upon the
Site or areas in the vicinity of the Site which may be under
the control of the Respondent by any duly designated employee,
consultant, contractor, or agent of the Department or any
State agency for purposes of inspection, sampling, and testing
and to ensure Respondent’s compliance with this Order.
Respondent shall provide the Department with suitable office
space at the Site, including access to a telephone, and shall
permit the Department full access to all records relating to
matters addressed by this Order and job meetings.

VII. Payment of State Costs

Within _ days after receipt of an itemized invoice
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from the Department, Respondent shall pay to the Department a
sum of money which shall represent reimbursement for the
State’s expenses including, but not limited to, direct labor,
fringe benefits, indirect costs, travel, analytical costs, and
contractor costs incurred by the State of New York for work
performed at the Site to date, as well as for negotiating this
Oorder, reviewing and revising submittals made pursuant to this
Order, overseeing activities conducted pursuant to this Order,
collecting and analyzing samples, and administrative costs
associated with this Order. Such payment shall be made by
certified check payable to the Department of Environmental
Conservation. Payment shall be sent to the Bureau of Program
Management, Division of Hazardous Waste Remediation,
N.Y.S.D.E.C., 50 Wolf Road, Albany, NY 12233-7010.
Itemization of the costs shall include an accounting of
personal services indicating the employee name, title,
biweekly salary, and time spent (in hours) on the project
during the billing period, as identified by an assigned time
and activity code. This information shall be documented by
quarterly reports of'Direct Personal Service. Approved agency
fringe benefit and indirect cost rates shall be applied. Non-
personal service costs shall be summarized by category of
expense (e.d., supplies, materiais, travel, contractual) and

shall be documented by the New York State Office of the State

10
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Comptroller’s quarterly expenditure reports.

VIII. Department Reservation of Rights

A. Nothing contained in this Order shall be
construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s rights including, but not
limited to nor exemplified by, the following:

1. the Department’s right to bring any action
or proceeding against anyone other than Respondent and/or any
of Respondent’s directors, officers, employees, servants,

agents, successors, and assigns;

2. the Department’s right to enforce this
Order against Respondent and/or any of Respondent’s directors,
officers, employees, servants, agents, successors, and assigns
if Respondent fails to satisfy any of the terms of this Order;

3. the Department’s right to bring any action
or proceeding against Respoﬁdent and/or any of Respondent’s
directors, officers, employees, servants, agents, successors,
and assigns with respect to claims for natural resources
damages as a result of the release or threatened release of
hazardous substances or constituents at or from the Site or
areas in the vicinity of the Site;

4, the Department’s right to bring any action

or proceeding against Respondent and/or any of Respondent’s

11
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directors, officers, employees, servants, agents, successors,
and assigns with respect to hazardous substances that are
present at the Site or that have migrated from the Site;

5. the Department’s right to bring any
criminal action against the Respondent and/or any of
Respondent’s directors, officers, employees, servants, agents,
successors, and assigns; and

6. the Department’s right to gather
information and enter and inspect property and premises.

B. Nothing contained in this Order shall be-
construed to prohibit the Commissioner or his duly authorized
representative from exercising any summary abatement powers.

IX. Indemnification

Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages, and costs of
every name and description arising out of or resulting from
the fulfillment or attempted fulfillment of this Order by
Respondent and/or any of Respondent’s directors, officers,
employees, servants, agents, successors, and assigns.

X. Public Notice

A. Within 30 days after the effective date of this
Order, Respondent shall file a Declaration of Covenants and

Restrictions with the Clerk of Chautauqua County to give all

12
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parties who may acquire any interest in the Site notice of

this Order.

B. If Respondent proposes to convey the whole or

any part of Respondent’s ownership interest in the Site,

Respondent shall,

not fewer than 60 days before the date of

.conveyance, notify the Department in writing of the identity

of the transferee and of the nature and proposed date of the

conveyance and shall.notify the transferee in writing, with a

copy to the Department, of the applicability of this Order.

XI. Communications

A. All written communications required by this

Order shall be transmitted by United States Postal Service, by

private courier service, or hand delivered as follows:

Communication from Respondent shall be sent to:

1.

Director, Division of Hazardous Waste
Remediation
New York State Department of Environmental
- Conservation
50 Wolf Road
Albany, New York 12233-7010

Director, Bureau of Environmental Exposure
Investigation

New York State Department of Health

2 University Place

Albany, New York 12203

Regional Engineer, Region 9

Division of Hazardous Waste Remediation

New York State Department of Environmental
Conservation

270 Michigan Avenue

Buffalo, NY 14203

13
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4. Division of Environmental Enforcement
New York State Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, NY 14203

B. Copies of work plans and reports shall be

submitted as follows:

1. One copy to Division of Hazardous Waste

Renmediation.

2. Two copies to the Director, Bureau of

@yi | Environmental Exposure Investigation.

%itu 3. Four copies (one unbound) to Region 9.

4. One copy to Division of Environmental
Enforcement.

c. Within 30 days of the Department’s approval of

any report submitted pursuant to this Order, Respondent shall
submit to the project manager for the site a computer readable
magnetic media copy of the approved report in American
Standard Code for Information Interchange (ASCII) format.

D. Communication to be made from the Department

to the Respondent shall be sent to:

E. The Department and Respondent reserve the right
to designate additional or different addressees for

communication or written notice to the other.

14
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XII. Miscellaneous

A. All activities and submittals required by this
Order shall address both on-Site and off-Site contamination
resulting from the disposal of hazardous waste at the Site.

B. Respondent shall retain professional
consultants, contractors, laboratories, quality
assurance/quality control personnel, and data validators
acceptable to the Department to perform the technical,
engineering, and analytical obligations required by this
Order. The experience, capabilities, and qualifications of
the firms or individuals selected by Respondent shall be
submitted to the Department within  days after the effective
date of this Order. The Department’s approval of these firms
or individuals shall be obtained before the start of any
activities for which the Respondent and such firms or
individuals will be responsible. The responsibility for the
performance of the professionals retained by Respondent'shall
rest solely with Respondent.

cC. The Department shall have the right to obtain
split samples, duplicate samples, or both, of all substances
and materials sampled by Respondent, and the Department also
shall have the right to take its own samples. Respondent
shall make available tc the Department the results of all

sampling and/or tests or other data generated by Respondent

15
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with respect to implementation of this Order and shall submit
these results in the progress reports required by this Order.

D. Respondent shall notify the Department at least
10 working days in advance of any field activities to be
conducted pursuant to this Order.

E. Respondent shall obtain all permits, easements,
rights-of-way, rights-of-entry, approvals, or authorizations
necessary to perform Respondent’s obligations under this
Order.

F. Respondent and Respondent’s officers,
directors, agents, servants, employees, successors, and
assigns shall be bound by this Order. Any change in ownership
or corporate status of Respondent including, but not limited
to, any transfer of assets or real or personal property shall
in no way alter Respondent’s responsibilities under this
Order. Respondent’s officers, directors, employees, servants,
and agents shall be obliged to comply with the relevant
provisions of this Order in the performance of their
designated duties on behalf of Respondent. t

G. Respondent shall provide a copy of this Order
to each contractor hired to perform work required by this
Order and to each person representing Respondent with respect
to the Site and shall condition all contracts entered into in

order to carry out the obligationé identified in this Order

16
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upon performance in conformity with the terms of this Order.
Respondent or Respondent’s contractors shall provide written
notice of this Order to all subcontractors hired to perform
any portion of the work required by this Order. Respondent
shall nonetheless be responsible for ensuring that
Respondent’s contractors and subcontractors perform the work
in satisfaction of the requirements of this Order.

H. "Interim Remedial Measure" shall have the
meaning set forth in 6 NYCRR Part 375.

I. All references to "professional engineer" in
this Order are to an individual registered as a professional
engineer in accordance with Article 145 of the New York State
Education Law.

J. All references to "days" in this Order are to
calendar days unless otherwise specified.

K. The section headings set forth in this Order
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any of
the provisions of this Order.

L. (1) The terms of this Order shall constitute
the complete and entire Order between Respondent and the
Department concerning the Site. No term, condition,
understanding, or agreement purporting to modify or vary any

term of this Order shall be binding unless made in writing and

17
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subscribe& by the party to be bound. No informal advice,
guidance, suggestion, or comment by the Department regarding
any report, proposal, plan, specification, schedule, or any
other submittal shall be construed as relieving Respondent of
Respondent’s obligation to obtain such formal approvals as may
be required by this Order.

(2) If Respondent desires that any provision
of this Order be changed, Respondent shall make timely written
application, signed by the Respondent, to the Commissioner
setting forth reasonable grounds for the relief SOught.

Copies of such written application shall be delivered or
mailed to the Project Manager for the Site and the Field Unit
Attorney assigned to the Site.

M. The effective date of this Order shall be the

date it is signed by the Commissioner or his designee.

DATED: , New York
, 1993

THOMAS C. JORLING
Commissioner
New York State Department
of Environmental Conservation

By:

Ann Hill DeBarbieri
Deputy Commissioner

18



FILENAME: IRM429 disk #4
DRAFT - 7/1/93
CONSENT BY RESPONDENT
Respondent hereby consents to the issuing and entering of

this Order, waives Respondent’s right to a hearing herein as
provided by law, and agrees to be bound by this Order.

DOWCRAFT CORPORATION

By:
(Type Name of Signer)

Title:

Date:
STATE OF NEW YORK )

) s.8.:
COUNTY OF )
On this day of , 19 .

before me personally came . , to me

known, who, being by me duly sworn, did depose and say that he
resides in ; that he is the
of the .
the corporation described in and which executed the foregoing

instrument; that he knew the seal of said corporation; that
the seal affixed to said instrument was such corporate seal;
that it was so affixed by the order of the Board of Directors
of said corporation, and that he signed his name thereto by

like order.

Notary Public

19
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TO:
FROM:
SUBJECT:

DATE:

New York State Department of Environmental Conservation

MEMORANDUM

Gerald Pietrasze
Maura Desmond
Ellison Bronz 0. Site No. 907018

R .

April 29, 1993

Attached find draft IRM Consent Order and forwarding
letter. Please look them over and give me any comments or
suggestions before I sent it out.

MCD/mf
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Attachment
R
€o &
‘y
ARp €o
P 4 -z
Maets 422?
m@fﬁb
cq@ﬁ%é?
9
iy



DRAFT
270 Michigan Avenue, Buffalo, New York 14203-2999

H Fa g - g i 4

LA o i .

e |" - H T & i
s s = J

April 29, 1993

Dowcraft Corporation
65 South Dow Street
Falconer, New York 14733

Attention: Harry B. Nicholson
President & CEO

Re: Ellison Bronze Co., New York State Inactive Hazardous Waste
Disposal Site No. 907018 :

Dear Mr. Nicholson:

Enclosed find a draft Consent Order for the Interim Remedial
Measure to be undertaken at the Ellison Bronze Co. Site.

Please review the Order and call me at 716-851-7050 with any
comments or questions.

Very truly yours,

Maura C. Desmond

Senior Attorney

Division of Environmental
MCD/mf . Enforcement
A:D148dow '

Enclosure
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REMEDIAL INVESTIGATION SUMMARY REPORT
AND INTERIM REMEDIAL MEASURE (IRM) WORK
PLAN FOR THE ELLISON BRONZE COMPANY SITE

1.0 INTRODUCTION

1.1  Background

The Ellison Bronze Company Site is located at 125 West Main Street, in
Falconer, Chautauqua County, New York. A Site Location Plan is presented as Drawing
No. 1 in Appendix A. The site has been developed and used for industrial purposes
since the 1880°’s. The Ellison Bronze Company has been in business at the site since
1912. v

Initially, the Ellison Bronze Company operated as a foundry, however, in 1932
the company changed their focus to commercial door manufacturing, which continues
today. As part of the door manufacturing operations at the Ellison Bronze Company
facility, a small foundry has been used continually since 1932.

The Ellison Bronze Site has been characterized by the New York State
Department of Environmental Conservation (NYSDEC) as posing a potential threat to
public health and the environment. The NYSDEC has made this determination based on
contaminated material from previous foundry operations that have been found on the site.
As a result, the NYSDEC has required that a focused Remedial Investigation (RI) be
completed to determine the nature and extent of suspect contamination.

Empire Soils Investigations, Inc. (ESI) completed the remedial investigation field
work during February and March 1992. The results of the Remedial Investigation will
be used to identify potential remedial alternatives associated with. envirdmﬂenta_l
contamination found on-site. Selection of the most appropriate remedial alternative v;iil
be based on information gathered during the Remedial Investigation phase of the study.
Subsequent remediation and post remediation monitoring will be completed as specifiéd

in the Interim Remedial Measure (IRM) scope of work (Section 6) and the Final

Engineering Report (Section 9), respectively.
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2.0 SITE CONDITIONS

2.1 Physical Setting
The subject property is located at 125 West Main Street in Falconer, New York.

Based on the Chatauqua County tax maps, the site covers approximately 2.6 acres. The
Ellison Bronze Company property is bound on the northwest by West Main Street and
on the southeast by the Chadakoin River. Moon Brook is directly northeast of the site
and Davidson’s Restaurant is located immediately t0 the southwest. The specific features
of the subject site are shown on Drawing No. 2 in Appendix A.

Approximately two thirds of the property has been developed into 2 commercial
door manufacturing plant and parking areas. The Ellison Bronze plant and offices cover
approximately 45,000 square feet on the north central part of the site. An asphait
. covered parking area is located on the north end of the site measuring approximate 60
by 120 feet. On the southeast side of the Ellison Bronze plant, an asphalt covered
employee parking area was constructed in the early 1980’s. The employee parking area
is irregular in shape and covers approximately 24,000 square feet. An asphalt covered
driveway and loading dock area (approximately 16,500 square feet) is located on the west
side of the Ellison Bronze plant.

The topography along the southeast and northeast propény lines slopes downward
towards the Chadakoin River and Moon Brook. Based on the information gathered
during the Remedial Investigation completed at the site, the ground water gradient
beneath the site is generally in an east/ndrtheast direction towards Moon
Brook/Chadakoin River.

| A grass covered area is located on the south end of the subject site. The grassy
area is bound by the employee parking area (northeast), West Everett Street (northwest),

Phetteplace Street (southwest) and the Chadakoin River (southeast). The approximate

areal extent of the grass covered portion of the site is 15,000 square feet. A strip of land -

oriented between the employee parking area and the Chadakoin River and Moon Brook

occupies approximately 13,000 square feet.
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Foundry wastes have historically been dumped outside the plant in the vicinity of
the foundry which is on the north/northeast side of the plant. During the construction
of the employee parking area, the banks of Moon Brook were covered with fill material
used as part of the pavement structure. The depth of this cover material is generally
between 0 and 2-feet.

Currently, foundry wastes are separated into two separate wastes consisting of
grinding dust and foundry sand. The foundry sands are placed into a roll-off bin located
on the employee parking area for off-site disposal. The grinding dust is collected and
recycled.

A wooden chemical storage shed (approximately 10-feet by 10-feet) was located
on the northeast end of the grass covered area. Various chemicals were stored in this
shed which were used as part of thé manufacturing and maintenance operétions at the
plant. The chemicals known to have been stored within the shed include naptha, lacquer
thinner and acetone.

Two utility related features were identified on the northeast end of the employee
parking area. A dry transformer is located approximately 50-feet southeast of the Ellison
Bronze plant. An underground electric line extends from the dry transformer to the
plant. A natural gas meter and regulator is housed in a concrete block building adjacent
to the dry transformer. A sanitary sewer is buried approximately 20-feet from the
southeast side of the Ellison Bronze plant and is oriented parallel to the plant. An above
ground petroleufn (fuel oil) storage tank was formerly located on the exterior of the east
end of the plant. The tank was abandoned some time ago (undetermined date) and
removed from the site.

A maintenance garage is located on the southwest end of the site along the
driveway access to the rear of the plant. Two particle separator systems were a_lsb
observed on-site. One particle separator was noted on the west end of the site adjaéen; ;

to the loading dock. A second particle separator system was observed on the exterior

of the south end of the plant.
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2.2  Site History
Information on site history was obtained from the Chautauqua County Department

of Planning and Development, Chautauqua County Clerks Office, Town of Ellicott
Historian, aerial photographs and inspection of available historical maps. The discussion
below is based solely on information obtained from these sources.

The Town of Ellicott Historian, City of Jamestown Assessor and the Chautauqua
County Department of Planning and Development informed ESI that the subject property
has been developed since the 1880’s. According to Chris Lyon, the Town of Ellicott
Historian, the property was vacant prior to 1881 when residential construction was first '
reported there. During the 1880’s, a blacksmith shop was in business directly adjacent
to Moon.Brook. Between 1890 and 1912, a towel factory was in operation before the
Ellison Bronze Company took over the factory in 1912, The Ellison Bronze Company
was a foundry initially, however, in 1932 the company changed their focus to
commercial door manufacturing which continues today.

A summary of property ownership since 1921 is shown in Table 2.1. The Ellison
Bronze Company became a subsidiary of the Dowcraft Corporation in 1969. In 1986,
Ellison Bronze secured a loan from the Chautauqua County Industrial Development
Agency (CCIDA). As a result of the property lien the Chautauqua County Industrial
Development Agency retains, the assessors office lists the CCIDA as the current owner
of the property.

The main environmental concerns identified from the historical research include

the potential impact of foundry wastes on the property and the presence of a former

chemical storage shed outside the plant.
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The copper concentration in the leachate was also tested and ranged from 69.1

to 526 mg/L. No hazardous waste criteria has been established for copper in soils.

 TABLE32
@ALYTICAL TEST RESULTS FOR
SUBSURFACE SOIL SAMPLES
Sample Location and Concentration (mg/L) EPA Smndafd for
Parameter ; Hazardous Waste
TP;L TP-2 TP-3 TP-4 TP-5 Designation (mg/L)
Arsenic <0.35 <0.35 <0.18 <0.35 <0.35 5.0
Barium . 3.05 2.25 2.25 2.08 1.72 100
Cadmium | 0.10 <0.05 <0.025 <0.05 <0.005 1.0
Chromium <0.10 <0.10 <0.05 <0.10 <0.03 5.0
Copper 293 /5}6/* 78.2 209 69.1 NS
Lead A5 | 3210 3.79 5% 3.72 5.0
Mercury :)0’.004 <0.004 <0.004 <0.002 <0.002 0.2
Selenium <0.60 <0.60 <0.30 <0.60 <0.60 1.0
Silver 0.16 0.18 0.05 <0.10 0.03 5.0

NS -- No Standard.

-

3.4 Supplemental Soil Sampling
Two additional soil samples were collected and analyzed to further characterize

the soil contamination found on-site. One soil sample was collected from the foundry

waste disposal area and OWM on
December 14, 1990. The soil sample taken from the foundry waste disposal area was
taken from approximately 1.5-feet below the ground surface in the area where test pit - '
TP-2 was located. The soil sample collected from beneath the chemical storage shed was .
excavated from 0 to 6-inches below the ground surface. Each soil sample was analyzed ..

for TCLP volatiles, TCLP semivolatiles, TCLP metals (including zinc and copper), total
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the Village of Falconer property on the northeast side of Moon Brook (BS-5) and the

front of the Ellison Bronze Plant along West Main Street (BS-4).

The background soil samples were collected by exﬁ:avating soil between 0 and 6-
inches below the ground surface with a precleaned stainless steel trowel. ESI used
commercially precleaned I-Chem bottles for sample collection. All sampling tools were

decontaminated between sampling locations. A Chain-of-Custody record was established

and maintained on all samples. The soil samples were immediately shipped to
Huntingdon Analytical Services, Inc. (HAS) in Middleport, New York for analytical

testing. Huntingdon Analytical Services is a New York State Department of Health '

certified laboratory and a division of ESI.
Each soil sample was analyzed for lead and copper using USEPA Methods 7421

and 6010, respectively. The analytical test results of the background soil samples are

presented in Table 4.1.

TABLE 4.1
ANALYTICAL TEST RESULTS
FOR BACKGROUND SOIL SAMPLES
Concentration (mg/Kg)
Sample
Identification Copper | Lead
BS-1 118 103
BS-2 42.2 223
BS-3 358 126
BS-4 36.9 27.7
BS-5 91.4 144
BS-6 111 75.2
Average 126.3 116.5

These somplaa poted as SS-7 7hru SS-¢ om Dwg S
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L ' TABLE 4.3
ANALYTICAL RESULTS FOR THE FOUNDRY WASTE SAMPLE
Parameter Concentration (mg/Kg)
Copper 12,5900
Lezad! 2,980
Total Phenolics : 0.30
1 -- A cleanup guideline range of 500-1,000 mg/Kg was selected during a

meeting between NYSDEC, NYSDOH, Ellison Bronze and ESI on .
January 29, 1992.

Concentrations of lead were reported in the foundry waste sample well above the
NYSDEC cleanup guideline of 500-1000 mg/Kg. The Table 4.3 results confirms the

Phase II Environmental Site Assessment Sampling completed in 1990.

Natural Soil Samples Collected from below the Foundry Waste (Area A)

ESI collected subsurface soil samples for analytical testing during the test boring
program completed in Area A. Three soil samples (TB-1, TB-2 and TB-3) were taken
from test borings B-12, B-13 and B-16. Each of these soil samples were collected from
apparent natural soils beneath a seam of foundry waste identified in the field. The
purpose of this sampling was to determine whether contamination from the foundry waste
had leached into the natural soils. Each soil sample was analyzed for lead, copper and
total phenolics. The analytical results for the three natural soil samples are presented in

Table 4.4. A copy of the analytical test results for the natural soil samples can be found

in Appendix D.
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_ TABLE4.4

ANALYTICAL TEST RESULTS FOR NATURAL SOIL
SAMPLES COLLECTED FROM BELOW FOUNDRY WASTE

Sample Identification TB-1 TB-2 TB-3
Sample Location Test Boring B-12 | Test Boring B-13 | Test Boring B-16
Sample Depth 3.5-feet 3-feet 6-feet
Lead (mg/Kg) 35 102 285
Copper (mg/Kg) 142 765 4,920
Total
Phenolics (mg/Kg) 0.44 0.39 0.42

The thickness of the foundry»waste encountered in test borings B-12 (1 to 3-feet),
B-13 (2 to 2.5-feet) and B-16 (5.5 t0 5.75-feet) were 2, 0.5 and 0.25-feet, respectively

(refer to the test boring logs presented in Appendix C). The soil samples were collected

from 3.5, 3 and 6-feet below the ground surface, respectively.

The concentration of lead in the soil samples was 35 mg/Kg (TB-1), 102 mg/Kg

(TB-2) and 285 mg/Kg (TB-3). Copper was present in the soil samples at concentrations
of 142 mg/Kg (TB-1), 765 mg/Kg (TB-2) and 4,920 mg/Kg (TB-3). Based on the

reported lead concentrations in the soil samples, it does not appear that the natural soils

are significantly contaminated due to the buried foundry wastes. However, sample TB-3

(test boring B-16) was found to contain a level of copper above the average background

concentration reported to be 126.3 mg/Kg. Currently there are no NYSDEC or USEPA

soil standards or guidelines established for copper in soils.

Total phenolics were present in the soil samples at concentrations of 0.44 mg/Kg

(TB-1), 0.39 mg/Kg (TB-2) and 0.42 mg/Kg (TB-3). In ESI’s opinion, the soils at or

below the depths where samples TB-1, T

contaminated to levels which would require remediation.

BTA-90-179D
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g TABLE 4.5 | - LoecsaTronS .
: Woted on-
ANALYTICAL TEST RESULTS FOR THE FOUNDRY WASTE SAMPLE Dwb. ,
COLLECTED FROM BENEATH THE EMPLOYEE PARKING AREA LEP 1391
NYSDEC New York State '
Parameter Concentration Cleanup Background Soil
(mg/Kg) Guidelines Concentrations (mg/Kg)
Aluminum 6,980 NG 1,000-25,000
Antimony <113 30 ND
Arsenic 13.2 £0 3-12
Barium 125 4,000 15-600
Beryllium <11.3 0.16 0-1.75 ‘
Cadmium <11.3 80 ND
Calcium 15,000 NG 130-35,000
Chromium 107 NG 1.5-40
Cobalt <22.7 NG 2.5-60
Copper | 7,820 : NG <1-15
Iron 18,900 NG 17,500-25,000
Lead 2,550 - 500-1000' 1-12.5
Magnesium 3,270 NG 2,500-6,000
Manganese 397 2,000 50-5,000
Mercury <2.21 20 0.042-0.060
Nickel 132 2,000 0.5-25
Potassium <6,800 NG 8,500-43,000
Selenium ' <112 NG <0.1-0.125
Silver <22.7 200 ND
Sodium 179 NG 6,000-8,000
Thallium <2.25 6 ND
Vanadiurm <45.4 600 25-60
Zinc 3,240 2,000 37-60 :
Total Phenolics 0.35 NG ~ND '
1 -- Based on discussions between NYSDEC, NYSDOH, Ellison Bronze and ESI at a meeting’

held on January 29, 1992,

NG -- No guidance value presented. ND -- No data reported.
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TABLE 4.8

ANALYTICAL TEST RESULTS FOR SEDIMENT SAMPLES

Concentration(mg/Kg)

Sample
Identification Copper* Lead? Total Phenolics®

SED-1 64.3 44.3 <0.25
SED-2 140 68.5 <0.25
SED-3 68.3 40.6 <0.25
SED-4 236 21.4 <0.25
SED-5 23.7 10.9 . 0.28
SED-6 17.5 11.0 . 0.39
SED-7 14.9 13.0 <0.25

1 -- The NYSDEC criteria for copper in sediments is 19 mg/Kg.
Ontario Ministry of the Environment (1983) pre-industrialized background -
copper concentrations for the Great Lakes sediments was 65 mg/Kg.
Copper concentration which would be detrimental to the majority of
species, potentially eliminating most (Persaud, 1989) was 114 mg/Kg.

2 .- The NYSDEC criteria for lead in sediments is 27 mg/Kg.
Ontario Ministry of the Environment (1988) pre-industrialized background
lead concentrations for the upper Great Lakes sediments was 55 mg/Kg.
Lead concentration which would be detrimental to the majority of species,
potentially eliminating most (Persaud, 1989) was 250 mg/Kg.

3 .. The NYSDEC criteria for total phenol is 0.6 ug/gram organic carbon or

6 mg/Kg assuming 1% organic carbon sediments.
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