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TH

29 SICALS, INC. (NEW YORK),

Defendan:.

]

Plamuifthe State of New York (“plaintiff” or the “Steie”) and defentant B78

ez, {(New York}, now PVS Chemical Solutions, Inc. (“defernda

w3, stiptlaie and agree as foilows:

he State, on behalf of itself and as parens patzag

z-entitled action alleging that PVS has viciated end contnues to viojato th

EE vy

v A7, 353 US.CL §1251 et seq., the Resource Conservation and Recovery A0

5 17 and 15, regulations effective pursuent 1o these stat

< ~
the wwapers of

o

1 - 2
SO CHaLST LA

F £V'S 1s the owner and operator of a chemical manufzciuniz

New T ork, on property cormunonly known as 33 Lee Sweet {“faciiity’™, and has

angwered the State’s complaint, denied its allegations and asserted defenses thereto.
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. The State and PV S (colleonvely "we Fortlar om0 L L s

Trder of Settlement {“Stipulation and Order”) Is i the pubiic IRLErest, win wCRroLi 12 1.8 253K

~

(24Tt as an appropriale way to resolve the dispute without furher |

-

T furisdistion ané Venue

This Conrt has jurisdiction over the subject marter of (g action anc over o

5 =~y

iniz Supulation and Order pursuant to Section 303(a){(1) of the TW A, 35 10,0 o Inliaiy,

Socion TOR{a)Y ol RCRA, 42 U.S.C. §6572(a), and 28 1J.S.

chon over State law claims pursuant to 28 US.C, §1387. Venue in tus Coont is pryper

pursuant to 28 U.S.C. §1351(b).

T»r

Rzteption of Turisdiction

am jurisdiction over the subject

Stipuistion and Order to enforee its terms and copdinons uzon asplication »°

in

A The provisions of this Stipulation and Order shall appiy to and bs sanding npon

T'u e extent provided by Fed. R. Civ. P

Order also are binding upcn defendant’s officers, agents, servants. and employ

i AL o sy
Ther offinen S

sinding upon those persons in active concert or participation with the defendart

agenis, servianis or employees who receive actal notice of this St

wigrews of thig Stipulation and Crder shall also be binding upen t

e defindant 1o the same extent that they are binding upen the defendari, wnd upos e off

coneart or participation with the successors or assigns who receive achysl noiics of

[ NS}
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3. T7e defendant shall give a copy of this Siipulatien and Drder, and witlen notce

PO

51T existence of any unfulfilled requirements of this Stipulation and Crder, e any wnd all

-

successors-in-interest no later than thirty (30) days prior to any transfzr of cwaership or operaticn

aciiity ot any part thereof affacted by said unfulfilled requiremenis.

such notice, the defendant shall notify plaintiff of such proposed successic

such cice and copy has besn given by the defendant. The defendant shail cond:

a

of ewaersiip or operation of the facility or any part thereof on the successar’s(

i ingerest

agresment w0 fuifill the terms and conditions of this Stipulation and Order. in the svent that the

ceiznaant wansfers ownership or operation of enly a portion of the faciiity, thia s

the iransfer of ownership or operation of that portion ot the facility on the
succossey’ s(s” -in-interest agreement to fulfill the terms and condinions of thrs Stroulation and
Uraer applicabie to that portion of the facility.

V. Mesgngs

Al The Parties through their duly authorized representatives shnil roeat and confer on

periodic basis following Court approval of this Stipulation and Order to ensure umaly

£
g

performence of its provisions.
B Tae Parties recognize that during the performancs of this Stpulation end Order, a
Party may wish to discuss issues relating to the measures and the sciedule of sotovinies reygairsd
by tlus Stipulation and Order. The Parties agree that, at the vequest of grther Pty the other
Party shall meet and discuss any issue or request relating to the measures and the schedule of
-

activities required by this Stipulation and Order which is raised bv a Partv. The Parties shall send

w any such meetings responsible and appropriate representatives to properiy dizonss and address

PC'd 22:9T 20, o7 4d TIEG-CE8-0T L X3
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<. In doing £0 e Pariies shall provids approprials iechnicsl infl

>

ical information provided, respond to the issues raised, zddress fzchmica

information relevant to such issues, and, if applicable, respond in writing 1o any wrigen reguest
made by e other Party.

. . R
Vi Reviewy of Submittals

—

The State shail timely review each of the submittais PVS mzkes pursnant (o 218

[
NS

A

Stipaiziion and Order to determine whether 11 was prepared, and whether tse woh donz I
geperate the duta and other information in the submittal was done, in accordance with thus

Stipulation and Crder, generally accepted technical and scientific pnnciples, and anpitcable law

Thz Stae shall notify defendant in writing of its approval or disapproval of FVE's subminal

tutty (20 days of the State’s receipt of the submiital, or
W by e Paries. All State-approved submiitals shall be incorporated into and become an

enfroenble part of this Stipulation and Order, subject whers applicabis o the divpute reseluion

. if the State disapproves a submitral, it shall s¢ netify PVS in wriiing and shall

specify the reasons for its disapproval. Within thirty (30) days of PV5’s receipt of the
disapproval, or such other time period as agreed to by the Parues, FVS shall gither (1) make 5

nevised submitial to the State that addresses plaintiff’s siated reasons for disapproving the fist

sutminal, (11) make a proposal to the State that describes the means by which the Stzre’s reasons

for dizappreval will be resolved and includes a schedule by which these means shaid be

nlzd, or (i) notify the State that PVS believes the submittal war made i complinnes

wiih the terms of this Stipulation and Order.

. Atler receipt by the State of the revised submittal, proposal, or cotification as
4
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Czicabed gpove, the Parties shall conter wogeer o rasoy s any o 0 L L

there remains a dispute between the State and PV, erther party may inve!
resolution provisions set forth below.

V. Dispuie Resolution

Any dispute that arises with respect to the meaning or application of this upuiaien and

Order, or with respect to any work, action, plan, schedule or submittal pursuzani o this

Stpulanon and Order, shall, in the first instance. be the subject of ney

and PVS. The State and PVS shall consult together in good faith and exercise o

1o resolve any differences or dispute without resort to the procedurss dzse

the period of any dispute, mncluding during negotiations, all obligations her:
dgependent on the disputed issue (or obligations that, though origina!ly dispisied, heve heen

resoived through negotiations) shall be performed. The performance of il Devaier wyue, 2nd

matiars necessarily dependent thereon, shall be deferred during the nandency of @

resolunion, or during subsequent proceedings thereon. At the iermination o wnsiccrsiil

negetiations, sither party to the dispute may file with the Court a petitzon that {aleng i

supporting documents) shall describe the nature of the dispute and shaif meiude 2 proposal for its

g

resciution. The other party shall have thirty (30) days to file a response.  The Cowt inay held an

k] 1
R

evidentiary hearing to aid in resolving the chsvute The determination rendered by the Court siail

o

tind the State and PVS. Where the dispute mvolves an issee of technical judgmsn
impiementation or scope of the measures required under this Stipulation and Jrder, the Coart
wiil 1ake into appropriate consideration the positions of each party, and any expenise and

professicnal judgment presented to the Court.

(W)}




i
T szrar and Soii-Palated Iivestisation
PVS has subrnirted and the State has approved a “Work Plan for Environmenial

Site Investigation at PVS Chemical Solutions, Inc.” (“Site Investigation Waork Plan’™ propared Dy
Froniter Technical Associates, Inc.  The Site Investigation Work Plan is mcorparated hersin and
maGe 2 pan of this Stipulation and Order. A copy of the Site Investigation Worl Flan ¢ attachen

a5 2xkibit A, Upon the effective date of this Stipulation and Oxder, PVS shall commence

narformance of, and thersafier complete the timely implementaticn of, the savirey

investigation m accordance with all of the texms of the Site Investigat

=

ot not liznited 1o the timely delivery of the reports described thersin.

n or before November 1, 2003, subiect to weather-related delavs oy items o

cusdoor censtruction, PVS shall complete construction and implementadon o 2iika

cooling lower system, or Option B, a treatment/pH adjustment systern, as described hersin:

Oprion A. Within the time frame described above, PVS shall construct and

implement a cooling tower system at the facility, thereby eliminating point sour

coni the Zacility to the Buffalo River that have heretofore required a State Zotimen: T

Elmanation System (“SPDES”) permit. Until the cooling tower system ¢omusnces o

and ‘he point source discharges from the facility cease, said discharges tust comply wi

=

terms and conditions of SPDES permit No. NY0110043.

Opticn B. PVS has submutted and the State has approved a proposed desig. oy

fa}

Hustment system for the facility’s cooling water discharge from cuttell 001 to the Buifels

)
~
£

River. The proposed design (“Design Plan”) is contained in a report entitied “pH Adjustment

]

vy

€

system” prepared by Conastoga Rovers & Associates. The Design Plan 13 incorporated herein

7 T 7 i TICR-C "-\—;T/ C_-JI - \ }\ " .‘:i 3 |
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and made 3 part of this Stipulation and Order, and a copy of the report ¢

o
b
)
iy
N

o
.—é

wzached as Exhibit B. PV'S shall include the Design Plan, assocs

cooling waler conveyance re-routing, m a revised and timely submi
application. Subject to permit issuance, PVS shall complete constiuction and Lmplemeniagon of

the pil zdjustment system within the time frame described gbove. A new facility SPDES permr

inciuding such pH adjustment systcm will contain, for the point source{s) subjoet fo said svaisni,
a variance for pH parameter exceedences of fifteen minutes per month. Until 2 nevwiv permittad

R 4 ' - - - 1

pH aciustment system commences operation the point source discharges from the

cotnply with the terms and conditions of SPDES permit No. NY 0110443,

{On of before December 31, 2002, PVS shall determine which of thase svstems. Oouon A

or Cpuicn B, it will construct and implement, and shall notify the State of said dewerninaiion on
or before that date.
X, Coprainment Measures

A At the State’s request PVS has completed the following fac ity coniamment

imrrovement measures:
1. Installation of a high density polyethylene (“HDPE”) liner for he
Alkylation Acid Process Pumps Containment Area.
2. Installation of a new GCT collection tank and contarmrnent dike new hndng
in the Adeams Filter, new gasketing on the Adams Filter and a curbed contamanent avea around
;

the Adams Filter.

3, Installation of a HDPE liner for the Ammontum Thiosnifzie Starave Tank
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s

Installation of a HDFPE liner Sor Resid

h

Instailation of containment for the Karbate Coojer Zumps.

Instailation of a high level alarm, improved access v valve, 40

CUINY L

conversion 1o separate 60 cycle pumps for the 15% and 26% Oleum

- =
ge Tanks.

B, Within one hundred and sighty (180) days of the effective date of
and Order, and subject to weather-related delays for items requiring o

ey
INRE OVTSOOL COn I LET
(=

shall complete the following containment improvement measures:

e

Repair cracks in the containment area for the 4 Dy Tower and Pump

Tank Dike during installation of replacement tower.

]
L.

Repair ¢racks in the Caustic Storage Dike (rank 43)

Installation of a HDPE liner for the Sodium Bisulgaie Srcinuc 2

185, 136, 187).

Instailation of containment and HDPE liner for the ¥ agie Tarnk (430)

Evaluate and ensure sufficient integrity anid capacity o

sforney
Contalnment Area.

. ]
XI5 e-grou

nd Convevance System and Facility Ground Surface S

ce Sealing Messures

—

3 has submitted and the State has approved a report regarding, inier 2

A N

PALY PP RESHMAIAFL]

and evaluaticn of facility in-ground conveyance systems, excavation and/cr scaling of c2rtain m

ground pipes and renches, and the sealing of facility gro

un

ds. The report with atiachragnts 15
incorporated herein and made part of this Stipulation and Order. A copy cf the rzport is aftached
as Hx

kibit C. Within one hundred eighty (180) days of the effective date of thuz S¢pnlatio

ta’

ation and
Order, subject to weather related delays for items regarding outdoor work, PV5S shail complete
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I Alr Measures
PVS has subm:tied and the State has approved a Contin

plementation of the measures descri

Pt
i
A

\—/

&

Py

stern (“CEMS”) Preliminary Monitoring Plan (“PX
hig Stipulation and

3
~
ofr
H

Momtoning =y
ic. The CEMS PMP is incorporated herein and made a part o
the CEMS PMP.

-~

pan

copy of the CEMS PMP is attached as Exhibit D. PVS shall implemernt

Shouid the Title V permitting process for the PVS facility xesult in any change
7y and PVS

id
CEMS PMP, the New York State Department of Environmental Conservation (“DEC
agree ‘o mee? and discuss any changes necessary regarding the CEMS PRIT, and ths TEMS

certification scheduling described below.
Within one hundred and eighty {180) days of the effective dziz of this Supulaiion
he requirements, as apphivable. 040

E.
and Order, PVS shall certify that the facility CEMS meets ©
Guids 34-

and Order,
FR Part 60, Appendices B and F, and the DEC guidance document entitled “Au

Continuous Emission Monitoring

. Within two hundred and ten (210) days of the effective daie of this Stupulation and

der, PVS shall submit to the DEC for approval a Performance Specification Test Projoce| for
5 shall begr

‘J

S

Order, §
the certificarion of the CEMS. The CEMS performance specification testing by PV 5

aiier the protocol is approved by the DEC

. PVS shall notify the DEC of the date upon which the CEMS Pertormance

Specification Test will commence at least thirty (30) days prior to the performances fest.
e Dpecification

Iy

PVS shall submit to the DEC for approval 2 CEMS Performane

C.
Test Report within thirty (30) days after completion of such te
F. Within ninety (90) days of approval of the CEMS Performance Specificaiion Test
9
82:97 20, 81 i T/S8-CSR-3T ¥R s Thmzysh AT



by 40 CFR Part 60, Appendix F, and all other information as described in the sbove-reizrenced

G. Upon approval of the CEMS Quality Assurance Plan, PVS shail submat 2
quaiterly written report for every calendar year quarter. Copies of the guarieriv report must be
postmarked within thirty (30) days after the end of each calendar quarter and orwarded w dig
foliowing DEC officials: the Director, Burean of Air Quality Surveillance, 625 Broadway,
Alvary, NY 12233 and the Regional Air Pollution Control Engineer, 270 Michigan Avents.
Buffalo, NY 14203. All quarterly reports shall include:

1. A summary of the calculated daly average SO2 emission rates fom
#mission point 00003,
2. A summary of excess emissions, CEMS down time and CEMS et of
corral peniods reported in a format acceptable to the DEC.

3. A summary of the resulis of the quarterly monitering performance audit,
reporied in the format of 40 CFR Part 60, Appendix F (or equivalent).

Excess emissions shall be identified as any 24 hour biock period during which the
average emissions of sulfur dioxide, as measured by the CEMS system, excesd applicabie
requirements. Excess emissions indicated by the CEMS for 24 hour block penods, other than
start-up or shutdown periods, may be considered violations of the applicabis emission limits.

H. Upon the effective date of this Stipulation and Order, PVS shall maintain a fils
ail measurements, including:

1. CEMS performance evaiuations;

10
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2. All CEMS or moenitoring device calitraiion checks;
3. Adjustments and maintenance performed on thess systems or devices; and
4 All other information required by 46 CFR Part 60 and DEC Air uide 34,

recorded in a permanent form suitable for inspection.

i Within thirty (30) days of the effective date of this Stpulaton and Order, PVS
shall compiete installation of an automated ammonia shutdown system acceptable to the State
that unlizes electrically actuated ball valves 1o automatically shut o€ the flow of ammonia fTom
the amymonia tank car.

J. PVS shall continue to provide all process operators training i prover operaion

concepts, recognition of process upsets, and conditions requiring mumediate procass shuidown.

Drocumentation of training acceptable to the State is incorporated hersin and mads a pat of s
Stipulaticn and Order. A copy of the training docwmentation is aitached as Exhibit E.

X At the State’s request, PVS has modified the pH alarm system for the process
scrubber associated with facility emission point 00160 in a manner acceptable to the State. The
modifications include audible and/or highly visible alatm(s), to alert operators to process upsets
ieading to excessive emissions.

L. At the State’s request, PVS has provided and will continue to provide instruchion
to facility personnel in the timely initiation of the Community Alert Network (“CADN).
XL Civil Penalty

In satisfaction of the civil penalty claims of the State against defendant as of the date of

Court approval of this Stipulation and Order, defendant shall be liable to the State for a ciwil

11
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penalty in the amount of $70,000. Defendant shall, within sz 200 Tonr oD oe P 2o

i3 Stipulation and Order, pay an inital amount ef $17,300, 10 be rclis

f‘.u
!D

ur month intervals of $17,500 each, totailing $70,000. All payments shall be ma

tendering a check in the appropriate sum, payable to “The State of New Yorl,” and sent by
certified mail, return receipt requested, to “The Attomey General of the State of Mew York
Statler Towers, 4th Floor, 107 Delaware Avenue, Buffalo, New York 14202, Atiention:
Timothy Hoffman, Assistant Attomey General.”
XTV. Reservation of Rights

A, The terms of this Stipulation and Order and any actions ¢r submissions pursuant
to ihis Stipulation and Order shall not, in any acticn, proceeding or htigation, consiitzie or ba
construed as an adjudication of any issue of fact or law, or as an admission that defendant has
viclated any law or regulation.

E. Nothing contained in this Stipulation and Order shall be construcd 2s hariing,
diminishing, adjudicating or in any way affecting:

1. The State’s right to proceed against defendant for any Liability that may

~

result from the State’s determination, after review of the reports submitted upon performance of

the Site Investigation Work Plan, that further groundwater and/cr soil-related measures are
equired by law to be performed by defendant, and defendant’s nght to defend agamnst the same;
2. The State’s right to enforce this Stipulation and Order 2gainst defendant in
the event that defendant fails to fulfill any of the terms or provisious hereot;
3. The Parties” obligation to comply with any and all appiicable federal or
state 1aws or regulations;

4. Any legal or equitable rights or claims, actions, proceedings, sults, causes

£2:91 0. 8T Jdy [0G3-CG8-8T4 T4 THATNED ATNAOLLS TAM
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its dirsctors, ofiicers and employees; or

5. The State’s auihority 1o enforce any and ali appiicable laws for the
vrotsction of the public health, welfare and the environment.
XY. Relsase

Except as provided in the Reservation of Rights set forth above, this Stipulauen and
directors, officers and employees that are alleged in the complaint and occwited at the facility
riior 1o the effective date of this Stipulation and Order. This Stipuiation and Order shall not be
constraed as being in settlement of events regarding which the State lacks knowledge, or
occurring after the effective date of this Stipulation and Crder.
XVI. Notices. Submittals and Demands

Whenever, under the terms of this Stipulation and Order, writien notice 1s required o 2e
given, or 2 written submittal, certification or demand is required to be made, it shail be directed
to the individual(s) designated by the undersigned attomeys for the respective Pariies.

KXV, Field Work Notice

PVS shall provide notice to the State of the commencement of any work to be conducted
pursuant to the terms of this Stipulation and Order. Such notice shall be providead to the State at
least five (5) working days prior to such activities.

KXY HL Facility Aceess

PVS shall, consistent with applicable law, permit upon reasonable notice any duly

designated representatives of the State to enter the facility, or areas in the vicimty of the facility

which may be under the contro] of PVS, and any areas necessary to gain access thereio for the

RERENESIN: Sty

I s



CSUTTGSe S5 naxing or Causing 10 0 made SuUca s SCUCHS Gemed necasayy, a4l WOy

asceriaining defendant’s compliance with the provisions of this Stipulauon and Order. V5

equire compliance with site safety procedurss.

(220
[y
B,
e
-

RIX. Force Majeure
Defendant shall not suffer any penalty under this Stipulaticn and Order, or be deemed to

e in violation hereof or be subject to any proceeding or action, if it cannot comply with any

»eyond defendant’s control, provided, however, that defendant shall noufv the State 1u writing
within 72 hours after it obtains knowledge of any such condition and request an appropriaie
gxlension or modification of this Stipulation and Order.
XX, Indemnification

Defendant shall indemnify and hold the State, their agents, representatives and empioyecs
hzrmiess from all claims, suits, actions, damages and costs of every name snd description arising
out of or resulting from any negligent act or willful misconduct of defendant, its directors,
officers, employees, servants, agents, successors or assigns in the fulfillment or attempted
faifillment of this Stipulation and Order.
XX Formai Terms

The provisions hereof shall constitute the complete and entire agreement between the
defendant and the plaintiff. No terms, conditions, understandings or agreements purporting 1o
modify or vary the terms hereof shall be binding unless made in writing and subscribed by the
Parties. No formal advice, guidance, suggestions or comments regzarding reports, preposals,

plans, specifications, schedules or any other writing submitted by dafendant shali be construed as

relieving defendant of its obligations under this Stipulation and Order and as required by law.
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XK. Effecuve Date

.
.
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O ORDERED:

/

*» ted States Magistrate Judge
Dated: (A e/ ! £ 2002

314 0£:91  20. 87 42y

tipulatic : i:nd Crder shail become effective upen its enwy b the

B

473

The State of New Wurk
Eliot Spitzer
Attorney Genearal of the

Q £ NTmmr W e
State of New York ,/:'
y
g
. - i / i 1
f j 7

[ /;1 K
By: | L LL ‘{‘*"’/ -

Timothy Hoffmar [ |\
Assistant Attomer G Fenaral
of Counsel
Statier Towers, 47
107 Delawarz Avenusz
Buffaie, New York 14

(716) 333-84¢€3

PVS Chemical & 01ut OnS, id.

/ 'J:
By: /CQ :{1 LA

David L. Roaci, Esq., of
Blair & Roachk
2645 Sheridan Drive

7 1515

Tonawanda New Yorle 14]20
716) 834-9181

~= / ‘
) / [ty éfﬁ@z; enldy. J_Q/)&doa/«? Je
Honbrable H. Kenneth Schroeder, Jr.
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