
NEW YORK STATE DEPARTMEIV'T OF ENVIRONMENTAL CONSERVATION 

In the Matter of'the 
Development and Implementation 
of a Remedial Program for an 
Inactive Hazardous Waste Disposal 
Site under Article 27, Title 13. 
of the Environmental Conservation Law 
by 

Gt:neral Motors Corporation 

and 

i ORDER ON CONSENT 

Index # B9-068 1 -04-1 2 

American Ax!e & Manuhcturing, Inc. 

WHEREAS, 

1 .  A. The New Y ork State Department of El,vironmental Conservation ("Urpartrnent") 
is responsible for inactive hazardous waste disposal site remedial programs pursllant to  Article 
27, 'Title 13 of the Environmental Conservation Law ("ECI,") and ma), issue orders consistent 
with the authority granted to the C:onimissioner b). such statute. 

E. The Department is responsible for carrying out the policy ofthe State ofh'c-iv 'l'ork 
to conserve, improve and protect its natural resources and environment and control water, land, 
and air pollution cofisistent with the authoritlj granted to the Departmer;t aiid the Goinmissioner 
by Article 1 ,  Title 3 ol'the ECL. 

i'. This Order is i:isued pursuant LO the Departme~lt's 2ui.llority uritic.1.. itzitlr c : / i r l ,  II(:'lZ 
Article 27. 'L'itli. 13 arlb ECI, 3-G30 I ,  a l ~ d  resolves Kcspondent's liability 10 Slarc under the 
i'ompreiii.nsive l<nvironmental Respcmse, Cornpensation, and L<iabi!ity Aci oi' 1980, as amcrldcd 
(c't':RC.'l,A), 12 U.S.C. 5 9601 et seq., tc) thc cstent set ILrth hcrcin. l\ccordilig!y, pi~rsuant to 
I:'ERCi!>A Seciion 1 13(1)(3)(B;, 42 U.S.C. ?j 9613if)(3)(B), Kespondcnt ]!lay seek conlrihutian 
to the extent set forth in Subparagraph X1V.I. 

2. A. General Motors Corporation ("Respondent") is a corporzticn organized and 
:xisting under the laws of the State of Delaware and is doing business in New York State. 
Respondent sivned a Saginaw Division facility at 1001 East Delevan Avenue, Buffalo. Ncw E'ork 
[the '-Facility"). until it was conveyed to American Axle & Manufacturing. Inc. on Marclr 1,1994. 

B. P.merican Axlz & Manufacturing, Inc. ('-American Axle") is a corporation 
3rganized and existing ul~der tllc laws of the S1,itc of rlelaware and is thi. ownpr of the Facility. 

C. The Site is located at the Facility. 



I .  In 1991, General Motors Covoration ("GM") reported a spill associated 
with leakage from a coolant pit into the subsurface beneath the mannfzcturing l-loor slab (R-26 
cooIant area). The Department subsequently assigned a spill number of 91 03671. 

. . 
11. In 1994, during the course ofpost-closing investigation at the Facility, Gh4 

again detected the presence of oil beneath the manufacturing floor slab and reported this 
information to the Department. The Department assigned a second spill number of 9400483. 

. . . 
111. In the course of GM's investigation of the extent of oil contamination, 

PCBs were detected in the oil below the slab of certain of the Facility's manufacturing bays and 
in the main sanitary sewer line beneath the Facility. As the investigation attempted to establish 
the limits of the source of oil associated with the spill area, a new source area of more highly 
concentrated PCB oil was identified. This finding was reported to the Department throuzh the 
course of the investigation. 

iv. The boundaries of the source areas of PCB-impacted oil beceath the 
manufacturing floor slab of the Facility that have been identified to date are shown on the portion 
of the Facility outlined on the map attzched to this order in Exhibit A (the -'Sitev). 
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3. 1 he Site is currently listed in the Registry of ' l~~uct ive  JuzurL?ous kVcrste I)isposul Sird.5 in 
New York Stu:e as Site Number 9 I 5 196 with a Classification "2" pursuant to FCL 27-1 305. 

4 .  Kespondent and American Axle consent to the Departmeni's issuance of this Ordcr 
without (i) an admission or finding of liability. fault, wrorlgdoing, or violation of any law, 
regulatioii, permit, order, requirement, or standard of care of any kind whatsoever, or jii) an 
acknowledgment that there has been a release or threatened release of hazardous waste or that a 
release or threatened release of hazardous waste at or from the Site constitates a significait threat 
to the public health or environment. 

5 .  Solely with regard to the matters set forth below, Respondent and American Axle hereby 
waive any right to a hearing herein as provided by law, consent to the issuance and entry of this 
Order, and agree to be bound by its terms. Respondent and American Axle consent to artd agree 
not to ccntest the authority or jurisdiction of the I3epartmer.t to issue or enfi~rce this Order, and 
agree not to coiltest the validity of this Order or its terms and Respondent agrees iiot to contest 
the validity of data submitted to thc Departinect by Respondent pursuant to this Older. 

NOW, having considered this mattes and being da!y advised, IT IS ORDERED THAT: 

I. Lnfial Submittal 

b'ithin thirty (30) Days after the effective date of this Order, Respondent shall submit to 
the Cepartment a Records Search Report in accordance with the requirements of bxhibit "F" 
attached hereto. The Records Search Report can be limited if the Department notities Respondent 
that prior wbmissions satisfy specific items required for the Records Search Report. Such 
Records Search Report shall be submitted in a format acceptable to the Department. 



11. Development, Performance, and Reporting of Work Plans 

A. Work Plans 

All activities at thz Site that comprise any element of an Inactive Hazardous MJaste 
Disposal Site Remedial Program shall be conducted pursuant to one or more Department- 
approved work plans ("Work Plan" or "Work Plans") and this Order, and all activities shall be 
consistent with the National Oil and Hazardous Substances Pollution Contingency Plan OTCP), 
40 C.F.R. Part 300, as required under CERCLA, 42 U.S.C. 5 9600 et seq. The Work Plan(s) 
under this Order shall address both on-Site and off-Site conditions and shall be developed and 
implemented in accordance with 6 NYCRR Part 375, "DER-10, Technical Guidance for Site 
Investigation and Remediation." and/or Exhibits G, H, I, J, and K . All Department-approved 
Work Plans shall be incorporated into and become enforceable. parts of this Order and shall be 
attached as Exhibit "B." Upon approval of a Work Plan by the Department, Respondent shall 
implement such Work Plan in accordance with the schedule contained in such Work Plan. 
Nothing in this Subparagraph shall mandate that any particular Work Plan be submitted. 

Each Work Plan submitted shall use one of the follo\ving captions on the cover page: 

1. "Site Characterization Work Plan" ("SC Work Plan"): a Work Plan whose 
objective is to identify the presence of any hazardoils waste disposed of at the Site. Such Work 
Plan shall be developed in accordance with Exhibit "G"; 

2. "Remedial Il~vestigation/Feasibility Study Work Plan" ("RIIFS Work 
Plan"): a Work Plan whose objective is lo perform1 rr Remedial Investigalion :~nd a Feasibilitj, 
Study. Such Work Plan shall be developed and implemented in accordance lvith Exhibit "H": 

3. "IRM Work Plan": a Work Plan whose objective is tc provide for an 
Interim Remedial Measure. Such Work Plan shall be developed in accordarice with Exhibit "I"; 

4. "Remedial Design/Remedial L\ctior~ Work Plan" ("RDIRA Work Plan"): 
a Work Plan wiiose objective is to provide for the developmerit and implementation of Gnal plans 
and specifications for implementing the remedial alternative set forth in  the ROD. Such Work 
Plan shall be developed in accordance with Exhibit "J"; or 

5. "OM&M Work PIan": a Work Plan whose objective is to provide for all 
acrivities required to maintain 2nd monitor the effectiveness of the Remedial Action or an IRM. 
Such Work Plan shall be developed in accordance wit11 Exhibit "K." 

B. Submission/Implementation of Work Plans 

1. (a) The draft RIIFS Report and an IRM Work Plan shall be submitted 
to the Department within sixty (60) Days after the effective date of this Order. 

(b) 'I'he Department may request that Respondent subrnit additiona1 or 
supplen-~ental Work Plans for the Site. Within thirty (30) Days after the Ileprrrtment's written 



request, Respondent shall advise tlie Department in writing whether i t  will submit and lmple~nent 
the requested additional or silpplemental Work Plan ur whether it elects to terminate this Ordet 
purbuant to Paragraph XlII. IS Respondent elects to submit arid implement such Vrork ?la14 
Respondent shall submit the requested Work Plan within sixty (60) Days after such election. !f 
Respondent elects to terminate this Order or fails to make a timely election, this Order shall 
terminate pursuant to Paragraph XIII. 

(c) Respondent may, at Respondent's option, propose one or rnore 
additional or supplemental Work Plans (including one or more IRM Work Plans) at any time, 
which the Department shall review for appropriateness and technical sufiTiciencj. 

(d) Ally request made by the Department under Subparagraph 1I.R. 1 .(h) 
shall be subject to dispute resdlution pursuant to Paragraph XII. 

2. A Profe:;sional Engineer nlust stamp and sign all Work Plans other than 
a Work Plan for an XlIFS or ail SC. 

3.  During all lield activities, Respondent shall have on-Sit? a represe~itative 
who is qualified to supervise the activities undertaken. Such representative may be an employee 
or a consu!tant retained by Respondent to perform such supervision. 

(7. h/lodifications to Work Plans 

The Department shall notifv Respondent in writing if the Department determines that any 
e!ement cf a Department-approved Work Plan needs to be modified in order to achieve thr: 
oejectives of the Work Plan as set forth i l l  Subparagraph 1I.A or to ensure that the Kernedial 
Progrsrn otherwise protects human health and the environment. Upon receipt of such 
notification, Respondent shall, srtbject to Respondent's right to invoke dispute resolution pursuant 
to Paragraph XI1 or to termirtate pursuant to Paragraph XIII, submit a Work Plan for such 
requested work to the Department within sixty (60) Days after the date of the Depal-trnent's 
written notice pursuant to this Subparagraph. 

D. Submission of Final Reports and Annual Keports 

1. In accordance with the schedule contained in a Work Plan, Responderit 
shall submit a final report that includes the caption af that Work Plan on thc cover page and a 
certification that all l~eyuirenients of the Wo1.k Plan have been coinplied with and all xtivities 
have been perfarmed in full accordance with such Work F!sr;. Such cei-tification shali bc by the 
person with primary responsibility for the day to day performance of the activities undzr this 
Order and, except for K1 and SC final reports. shall be by a Professional Engineer. 

2. Ar,y final report that i~cludes const~uction activlries shall include "as built" 
drawings showing any changes made to the remedial design or the IRM. 

3. In the event that any ROD or R'ork Pian for the Site requires opzrxtion, 
main-ienance, and monitoring (Oh/l&Vl), including reliance upon inst ikt io~ai  01 engineering 



controls. Respondent shali submit an annual repol? by the I "  Day of the rnonth follo~ving the 
armiversary of the start of'the OM&M. Such annual reporl shall be sigiled by a Professional 
Engineer oi by such other expert as the Department may find acceptable and shall contain a 
certification under penalty of perjury that any institutional and/or engineering controls required 
by this Order are unchanged from the previous ceflificatioii .and that nothing has occurred that 
\voulci irripajr the effectiveness of such contl.ol oi- constilcte, L: violation of or i:ililiu:c to coinply 
with the approved OPA& h'l Plan. KzsponJent ;nwy petition the llepartment far a detern~inntiun 
that the institutional andior engineerirlg controls may he terminated. Siich petition must be 
supported by a statemert by a Professional Engineer that such controls are no longer necessary 
for the protection of public heaith and the environment. The Department shall iiot uni-zasonably 
withhold it:; approval of such petition. 

E . Review ~f Submittals other than Progress Reports and Health and Safety Plans 

I .  The Department shall make 2 good faith effort to review and respond in 
writing to each submittal Respondent rilakes pursuant to this Order within sixty (60) Days. TJle 
Department's response shall include an approval or disapproval of the submittai, in whole or in 
part. All Department-approved submittals shall be i~icorporated into and become an edbrccable 
part of this Order. 

2. If the Department disapproves a submittal, i t  shall specify the reasons f j r  
its disapprcval. Within thirty (30) Days after the date of the Department's nritten n:j~ice that 
Respondent's submitta! has beell disapproved, Respondent shall elect, in writing, to either (i) 
modify the submittal to address the Department's comments, (ii) in-coke dispute resolation 
pursuant to Paragraph XII, or jiii) in the event t lx  rejected submittal is a Work Plan sub111jtti:d 
prior to thc I)epartn~ei;t's-appr07,rai of the R.ll!liri C\i'o:k I'laii, terrfiinatt: this Order pirrsuant tcl 
Paragraph XIII. If Kespcndent e!ects to rrlodJfy the submiital, Respondent :;hall, tisitbin sixty (60)  
Days after such election, make a revised snbmittal that addresses all of the Uepai-tmenr's stated 
reasons for disapproving the first subn~ittzl. In the event that Respondent's revised submitzal is 
disapproved, the Department shall set forth its reasons for such disapproval in writing and 
Respondent shall be in violation of this Order unless it indokes dispute resolution puisuant to 
Paragraph XI1 and its position prevails. Fai!ure to makz an election or failure to colnply with the 
electiotl is a violation oi'this Order. 

3. Within rhirty (30) Days after the Departnent's approv;il of a iil~al repoit, 
Respondent shall submit such final report, as well as  all data gatherrd and drawing:; and 
submittals niade pursuant ti) such 'Work Plan, in an electronic f ~ r m a ?  acceptable to the 
Department. If any tlocument cannot be converted into electronic format. Respotident shall 
submit such document in an alternative foimat acceptable to the Departmefit. 

F . - De_~~artment's Issuance of a-RQD- 

Respondent shall coopcratc with the Department and provide reasonable assistance, 
consister~t with the Citizen P:t~.ticipatis~ Plan, in soliciting public c~mrnent 011 the proposed 
remedial action pian ("PR.AP"). if' any. 12ficr the c!osc of the public comrnc~~t  pe r id ,  the 
Dcpartir~ent shall sc.iect a final rcmedial aiternitti\/e i'ot the Sit? in a KcJO. !dL~thiiig in this chic:. 



shall be construed to abridge the rights of Respondent, as provided by lau-, to j udicially chalienge 
the Depal-tment's ROD. 

G. Release and Covenant IVot to Sue 

Upon (i) the Department's approval of either the RDIKA Work Plan final report or an 
IRhI Work Plan final report evidencing that no further remedial action (other than OM&M 
activities) is required to meet the goals of the Remedial Program, and (ii) the Department's 
acceptance of any environmental easement required pursuant to Paragraph X, then, except for the 
provisions of Paragraphs VI and VIII, and except for the future OM&M of the Site and any 
Natural Resource Damage clairns, such acceptance shall constitute a release and covenant not to 
sue for each and every claim, demand, remedy. or action whatsoever against Responden!, its 
directors. officers, employees. agents, servants, successors, and assigns (except successors and 
assigns who were responsible under law for the development and implementation of a Ren~edial 
Program at the Site prior to Ihe effective date uf' this Order), and thcir respective securcd 
creditors, which the llepartmerrt has or may have pursuant to Article 27. Title 1'3 of'the ECI, or 
pursuant to any otner provision of State or Federal statutory or common law. includinp but not 
limited tc section 9607(a) ofCF,RCL,A, 42 U.S.C. 5 9507(a), involving or relating to investigative 
or remedial activities relative to or arising from the disposal of hazardous wsstes (or other 
contamimnrs remediated by Kespondent to the Department's satisfaction pursuant to the ROD 
or Work Plms) at the Site; provided, honever, that thc Department specifically reserves all of its 
rights concerning, and any such release and covenant not to sue shall not extend to any further 
investigation or remediation the Department deems necessary due to newly discovered 
enviroimlental conditions on-Site or orf-Site which are related to the disposal ofhazardous wastes 
at the Site and u hich indicate that the Remedial Program is not protective ofpublic health and/or 
the environment. The Department shall notify Responderlt in writing of such environinental 
conditions or information and its basis for de~erinining that the Remediai Program is not 
protectiv~ of public health and/or the environment. 

This release and covenant not to sue shall be null and void, ah inifio, in the event of fracd 
relating to the execution or implementation of this Order or in the event of Respcndent's failure 
to maieriaily comply with any provision of this Order subsequenr LO is:;uancc of a release and 
covenant not to sue. 'The Department's determination that Respondent tias commi ttecl fraud or 
has materially faiied to conlply with this Order shall bc subject to dispute resolution p~lrsuant LO 

Paragral~h X11. 

Nothing herein shall be construed as bai-ring. diminishing, adjudicatinz, or in any way 
affecting any legal or equitable rights or claims, actions, suits, causes of action, or demands 
whatsoever that (i) Respondent may have agai~ist anyone other than the De~artment, irlcluding 
but not limited to rights c,f co~~tribution under section 113(f)(3)(B) of (:€?KCLA, 42 U.S.C. 5 
9613(f)(3>(B). 2nd (ii) the Department may have against anyone other than Kespondent, its 
directors, ofiicers. employees, agents, and servants, and those successors and assigns of 
Respondent that were not responsible under law for the development and irn?lementa~ion of a 
Remedial Program at the Site prior to the efl'ective dare of this Order, and their respective secured 
creditors. 



111. &-oni,ess Reports 

Respondent shall submit written progress reports to the parties identified in Subparagraph 
X1.A. 1 by the 1 Oth Day of each month coinniencing with the month subsequent to the approval 
of the first Work Plan and ending with the Termination Date, unless a different frequency is set 
forth in a Work Plan. Such reports shall, at a minimum, include: all actions taken pursuant to this 
Order during the reporting period and those anticipated for the upcoming repcrting period; all 
2,pproved modifications to work plam and/or schedules; all results of sampling and tests and all 
other data received or generated by or on behalf of Respondent in connection with the Site, during 
the reporting period, including quality assurance/quaiity cont~ol information; and information 
regarding percentage of completion, unresolved delays encountered c;r anticipated that may affect 
the future schedule, efforts made to mitigate such delays, and information regarding activities 
undertaken in support of the Citizen Participation Plan during the reporting period and those 
anticipated for the upcoming reporting period. 

JV. Penalties 

A. 1. Respondent's failure to compiy with any term of this C)i-der constirl;:es a 
violation of this Order, the E(.'!,, and 6 NYCRK Part 375. Nothing herein abridges Re:ipondent's 
right to contest any allegation that it has failed to comply with this Order. 

2. Payment of any penalties shall not in any wajT alter Kespondent's 
obligations ur?der this Order. 

B. 1. Respondent shali not suffer ally penalty or be sub-iect to ally ~roceeding or 
action in the event it cannor comply with any requirement oi'this Order as a result of any event 
arising from causes beyond the reasonable co~ltrol of Respondent, cf any entity conirolled by 
Respondej~t, ar,d of Responde~lt's contractors, that delays or prevents the performance of any 
obligation under this Order despite Respondent's best efforts to fulfill the obligatioi~ ("Force 
Majeure Event"). The requirement that Respondent exercise best efforts to fulfill the obligation 
includes ilsing best efforts to anticipate the potential Force Majeure Event, best effijrts to address 
any such event as it is occlirring, and best efforts following the Force -Vajeure kvent to minimize 
delay to the greatest extent possible. "Force Majeure" does not includc Respondent's economic 
inability to comply with any obligation, the failure of Kespondent to make complete ant1 timely 
application for znj required approval or permit. and non-attainment of the goals, standxds, and 
requirements of this Order. 

2. Kespondent shall notify the Department in writing within seven (7) Days 
dfier it oblajns knouledge of any Force Majeure Event. Kespondznt shall inclcde in such notice 
the measures taken and to be taker1 to prevent or minimize any delays and shall request an 
appropriatc extension or modification of this Order. Failure to give such notice within such seven 
(7) Day period constitutes a waiver of any claim that a delay is not subject to penalties. 
Respondent shall be deemed to know of any circumstance which it, any entity controlled by it, 
3r its contractors knew or shouid have known. 



3. Respondent shall have the burden of proving by a preponderance ot'the 
evidence that (i) the delay or anticipated delay has beer1 or will be causcd by a Force Majeure 
Event; (ii) the duration of the delay or the extension sought warranted under the circurnstacces; 
(iii) best efforts were exercised to avoid and mitigate the effects of the delay: and (iv) Respondent 
complied with the requirements of Subparagraph IV.B.2 regarding timely notification. 

4. If the Department agrees that the delay or anticipated delay is attributable 
to a Force Majeure Event, the time for performance of the obligations that are affected by the 
Force Majeure Event shall be extended for such time as is reasonably necessary to complete those 
obligations. 

5.  If thc Department rejects Respondent 's assertion that an event provides 
a defense to non-compliance with this Order pursuant to Subparagraph IV.B, Responderit shall 
be in violation of this Order unless it invokes dispute resolution pursuant to Paragraph XI1 and 
Respondent's position prevails. 

V. Entry upon Site 

A. Respondent and American Axle hereby consent, upon reasonable notice under the 
circumstances presented, to entry upon the Site (or areas in the vicinity of the Site which may be 
under their control) by any duly designated officer or employee of the Department or any Statc 
agency having jurisdiction xvit1.1 respect to matters addressed pursuant to this Order. and by any 
agent. consultant, contractor, or other person so authorized by the Con~missior~er, al! of whorn 
shall abide by the health and safety rules in effect for the Site, for inspecting, sampling, copying 
records related to the contamination at the Site, testing, and any other activities necessary to 
ensure Respondent's compliance with this Order. C'pon request, Respondent or American Axle 
shall (i) provide the Department with suitable office space at the Site, including access to a 
telephone, to the extent available, and (ii) permit the Department full access to all non-privileged 
records relating to matters addressed by this Order. Raw data is not considered privileged and 
that portion of any privileged document containing raw data nust  be provided to the Departinent. 
In the event Respondent is unable to obtain any authorization from thir-d-party property owners 
nzcessary tu periorm its obligations under this Order, the Depanment may, consistent with its 
legal authority, assist in obtaining such authorizations. 

B. The Department shall have the right to take its own samp!es and scientific 
measurements and the Department, Respondent and American Axle shall each have the right to 
3btain split samples, duplicate samples, or both, of all substances and lnaterirls san~pled. 'The 
Department shall make the results of any such sampling and scientific measurements available 
to Respondent and American Axle. 

~nient of State Cosls VJ.  EGL 

A .  Within forty-five (45) Days after rcceipt of an itemized invaice from the 
Department, Respondent shall pay to the Department a suin of money which shall represent 
reimbursement for State Costs for work perCormed at or in connection with the Site through and 
including the Termination Date. 



B. Personal service costs skall be documented by reports ~f Direct Personal Service, 
which shal! identify the ernployee name, title, Siweekiy salary, and time spent (in hours) on the 
project during the billing period, as identified by an assigned time and activity code. P.pproved 
agency fringe benefit and indirect cost rates shall be applied. Non-personal service costs shall 
be summarized by category of expense (e.g., supplies, materials, travel, contractual) and shsll be 
documented by expenditure reports. The Department shall not be required to provide any otter 
documentation of costs, provided however, that the Department's records shall be available 
consistent with, and in accordance with, Article 6 of the Public Officers Law. 

C. Such invoice shall be sell1 to Respandent at the following address: 

James F. Hartnett 
General hlotors Curporatiun 
GM Remediation Project Oftice 
One General Motors Drive STE 2 
Syracuse. New York 13206- 1 127 

D. Each such payment shall be made payable to the Department of Environnlental 
Conserva~ion and shall be sent to: 

Bureau of Program Management 
Division of En\-ironmental Kemediation 
New York State Departrrlent of Environmental Conservati:>n 
625 Broadway 
Albany, New York 12233-7010. 

E. Each party shall provide written notitication to the other within ninety (90) Days 
of any change in the foregoing addresses. 

1 .  Respondent may contest, in writing, invoiced costs under Subparagraph V I . 9  if 
it believes that (i) the cost documentation contains clerical, mathematical, or accounting errors; 
(ii) the costs are not related to the State's activities with respect to the Remedial Prograni f ~ r  the 
Site: or ( i i i )  the 1:t:partrnent i s  no! otherwise legall:; entitled t13 such costs. lfRespoi~dent ob-jects 
to an invoiced cost, Respondent shnll pay a!i costs not objected to within the time frame set forth 
in Subparagraph V1.B and shall, within thirty (30) Days after its receipt of an i~voice,  identifj, 
in writing, all costs objected to and the basis of the objection. This objection shall be filed with 
the BPM Director. The BPM Di~.ector or the BPh4 Director's d,-sig~ce shall have the authxity 
to relieve Respondent of the obiigatior, to pay ini~alic! costs. Within forty-five (45) Days after the 
date of the nc-partment's determination of the objection, Respondent shall either pa3 to the 
Tlcpartment the amount which the BPM Disector or the RPM Director's designee de~ermines 
Respondent is obligated to pay or commence an action fir proceeding sezking appropriate judicial 
relief. 

G.  If any negotial~le ii~strument subtnitted to the llepartmeni pursumt to this Order 
is not honored when presented for payment, Respondel~t shall be in violatior. of this Order, 
provided that (i) the Departmeat gives Resporident \.vritten notlce of szme. and (iij the Depanment 



does not receive a certified ci-leek or bank check ir! the amount of thc uncollected funds within 
fau~lezn (I 4) [lays afrci- thc date ol'tlie Depa~tment's written notificatioil. 

VII. Reservation of Rights 

A. Except as provided in Subparagraph lI.G, nothing contained in this Order shall he 
construed as barring, diminishing, adjudicating, or in any way affecting any of the Department's 
righrs or authorities. includizg, but not limited to, the right to require performance of furthzr 
investigations and/or response action(s), to recover natural resource dzmapes, and/or to exercise 
any summary abatement powers with respect to any person, includi~g Respotldent or American 
Axle. 

H. Except as otherwise provided in ~ h i s  Order, Respondent and Anleiican Axle 
speciiically reserve all rights and defenses under applicable law respecting any Department21 
assertion of remedial liability andlor natural resource damages against Respondent or American 
Axle, and fi~rther reserve all rights respecting the enforcement of this Order, including the rights 
to notic<, to be heard, to appeal, and to any other due process. The existence ofthis Order or 
Respo~dent's ,)r American Axle's compliance uith lt shall not be construed as an adinission of 
liability. fault, wrongdoing. or breach of standard of care by Kesponderlt or American Axle, 2nd 
shzll not give rise to any presumption of law or finding of fact, or create any rights. ol. grant &riy 
cause of action, which shall inure to the benefit of' an). third party. Further, Respondent and 
,4merican ~ x l e  reserve sucl-, rights as ihcy may have t:) seek znd obtoiii contrib~~tiort, 
indemnitjcation, and/or a!ly ather forin of recovery frL>m its insurers and from other p~tentislly 
responsible parties or their insurers for past or future response and/or cieanup costs or such other 
costs or damages arising from the contamination at the Site as may be provided by law, includihg 
but not limited to rights of contribution under section 113(f)(3)(U) af CEK(3,A. 42 U.S.C. 9 
96 1 3(i)(3)(B). 

VIJI. Indemnification 

Rzspondent shall indemnify and hold the Department, the State of New 'fork, anci their 
representatives and employees harmless for all third-party claims. suits, actions, damages. acd 
costs of every name arid description arising out of or resulting from ths fuifillme~lt or at.tempted 
fiiifillment of this Order by Respondent and/or any of Respondent's directors, officers, 
employces, servants, agents, successors, and assigns except for liability arising from (i) vehicular 
accidents occurring during travel to or from the Site; or (ii) vvillful, wanton, or malicious acts or 
omissions, and acts or omissions constituting gross negligence or criminal behavior by the 
Department, the State ofNew York, and/or their representatives and err~ployees during thc cc?urse 
of any activities conducted pursuant to this Order. .The Uepartment shall provide Respondect 
with written notice no less than thirty (30) Days prior to commencing a iawsuit scsking 
indenlnification pursuant to  his Paragraph; 

IX. Public Notice 

A. Within thirt:~ (30) Days after the effecti-"t: date ofthis Order. American Axle shall 
cause tce be liled a Department-approved Notice of Order, which Notice shall bi: substantia!l)~ 



similar to the Notice of Order atractied to thic Order as Exhibit "D," with the recording officer 
ofthe cour~ty wherein the Site is to give all parties who may acquire any interest in the Site notice 
of this Order. Within sixty (00) Days of such filing, American Axle shall also provide the 
Department with a copy of such instrument certified by the recording officer to be a true and 
faithful copy. 

B. If American Axle proposes to convey the whole or any part of its ownership 
interest in the Site, or beconles awere of such conveyance, American Axle shall, not fewer rhan 
forty-five (45) Days befors the date of conveyance, or within forty-five (35) Days after becoming 
aware of such conveyance, notify the Department in writing of the identity of the transferee arid 
of the nature and proposed or actual date of the convej.ance, and shall notify the transferee iri 
writing, with a copy to the Department, of the applicability of this Order. However, such 
obligation shall not extend to a conveyance by means of a corporate reorganization or merger or 
the granting of any rights under aily mortgage, deed, trust, assign~nent, judgment, lien, pledge, 
security agreement, lease, or ally other right accruing to a person not affiliated with American 
Axle to secure the repayment of money or tne performance of a duty or obligation. 

X. Enviroilmental Easement 

A .  1. Ifa Depzrtment-approvcd Work Plan or the KO11 for the Site, if zny. relies 
upon one or more institutional and/or engineering controls, American Axle shall execute an 
environmental easement pursuant to ECL, Article 7 1, Title 13 which shali be silbstantialiy similar 
to Exhibit "E." American Axle shall cause such instrurnent to be recorded with the recording 
officer. of the county wherein the Site is located within thirty (30) Days of the Department's 
approval of such instrument. American Axle shall provide the Department with a copy of such 
instrument certified by the recording officer to be e true and faithful copy within sixty (60) Days 
after such recording. 

R .  If the ROD provides for "no action" other than imp!erne~:tatiori of one 01 more 
institutional controls, American Axle shall cause an en\rironmental easement to be recorded under 
the provisions of Subparagraph X.A. 1. If American Axle does not cause such environmental 
easement to be recorded, the Department cannot issue s release and covenant not to sue pilrsuant 
to Subparagraph. I1.G. 

A. All written communications rcquired by this Order shall be transmitted by United 
States Postal Service, by private courier service, or hand delivered as follaws: 

1. Communication from P,espondent shall be s e ~ t  to: 

hlartin Doster, P.E. 
Ilivision of Environmental Ken~ediation 
New York State Department of Environmental Conservation 
270 Michigan Avenue 
13uffal0, New York 14203 
Note: four cnpies (one unbovnd) of w ~ r k  plar~s are required to be sent. 



xith copies to: 

Gary Litwin 
Bureau of Environmental Exposure Investigation 
New York State Departmen! of I 1eal:h 
Planigan Square 
547 River Street 
Troy, New York 121 80-2216 

Maura C. Desmond 
Division of F:nvironmental Enforcement 
New York State Department of Environrne~ial Conservation 
270 Michigan Avenue 
Buffalo, New York 14203 

2. Communication to be inadc from the Department to Respondent shall be 
sent to: 

.lames F. Hartnett 
General Motors Corporati011 
Gh1 Remediation Project Oftice 
One General Motors Drive STE2 
Syracuse, New York 13206- 1 127 

Ra1.1-y R. Kogut, Esq. 
Bond, Schoeneck gL King I'I,L,C 
Oce Lincoln Center 
Syracuse, Xew York 13202-1 355 

3. Communicatior~ to be made from the Department to American Axlz shall be sent 
to: 

Rob hlathis 
Director Hurnan Resources Operations 
One Uauch Drive 
Detroit, Michigan 4821 1-1 198 

B. The Department and Respondenl reser\.e the right to desianate additional or 
different addressees for c ~ ~ n u n i c a t i o n  upon written notice to the othzr. 

C. Each party shall notify thc other within ninety (90) Days after any cha~lge in the 
addresses in this Paragraph XI cr in Paragraph VI. 



A. IfRespondent disagrees with the Departme~t's notice under (i) Subparagraph 11. B 
requesting additional or supplemental Work Plans; (ii) Subparagraph J1.C requesting modification 
of a Department-approved Work Plan; (iii) Subparagraph 1I.E disapproving a submittal, a 
proposed Work Plan, or a final report; (iv) Subparagraph 11. G. finding that Respondent 
committed fraud or materially failed to comply with the Order; (v) Subparagraph 1V.B rejecting 
Respondent's assertion of a Force Majeure Event; or (vi) Subparagraph XIV.G.2.iii requesting 
modification of a time frame, Respondent may, within thirty (30) Days of its receipt of such 
notice, make a written request for informal negotiations with the Department in an effort to 
resolve the dispute. A copy of such request shall be sent by Respondent to the appropriate 
Remedial Bureau Chief in the Department's Central Office. The Department and Respondent 
shall consult together in good faith and exercise best efforts to resolve any differences or disputes 
without resort to the procedures described in Subparagraph XI1.B. The period for informal 
negotiations shall not exceed thirty (30) Days from the date of the Department's initial response 
to the Respondent's request for informal negotiations. If the parties cannot resolve a dispute by 
informal negotiations during this period, the Department's position shall be considered binding 
unless Respondent notifies the Department in writing within thirty (30) Days after the conclusion 
of the thirty (30) Day period lor informal ~legotiations that it invokes the dispute resolution 
provisions provided under Subparagraph X1I.B. 

B. 1 .  Respondent shall file with the OH&M a request for forina! dispute 
resolution and a written statement of the issues in dispute, the relevant facts upon which the 
dispute is basdd, factual data, analysis, or opinion supporting its position, and all supporting 
documentation upon which Respondent relies (hereinafter called the "Statement of Position"). 
A copy of such request and written statement shall be provided conternporai~eously to the Director 
and to the parties listed under Subparagraph XI.A. 1. 

2. The Department shall serve its Statement of Position no later than twenty 
(20) Days after receipt of Respondent's Statement of Position. 

3. Respondent shall have the burden of proving by substantial evidence that 
the Department's position does not have a rationai basis and shoultl not prevail. The OI-I&M can 
conduct meetings, in person 01. via telephone conferetlces, and request additional information 
from either party if such activities will facilitate a resolution of the issues. 

4. The (>H&M shall prepare and submit a report and recornmendation to the 
Director. The Director shall issue a final decision in a timely manner. The final decision sliall 
constitute a final agency action and Responderlt shall have the right to seek judicial review of the 
decision pursuant to Article 78 of the CPLR provided that Respontfent notifies the Department 
within thirty (30) Days after receipt of a copy of the final decision of its intent to commence an 
4rticle 78 proceeding and cornmeilces such proceeding within sixty (60) Days after receipt of a 
:opy of the Director's final decision. Respondent shall be in violation of this Order if i t  fails to 
soinply with the final decision resolving this dispute within forty-iive (45) Days after the date of 
such final decision, or such other time period as may be provided in the finai decision, unless it 
seelts judicial review of such decision within the sixty (60) Day period provided. In the event that 
Respondent seeks judicial review, Respondent shall be in violation ofthis Order if it fails to 
:omply with the final Court Order or any settlement within thirty (30) Days after the effective 



date of such Order or settlement, uilless otherwise directed by the Court. For purposes of this 
Subparagraph, a Court Order or ssttlement shall not be final until the time to perfect an appeal 
of same has expired. 

7 7 

- ) .  I Ilc i ~ ~ v c c a t i ~ n  cjfdispgte resolution shall not extend, pi)stponc, 0:. moc!ltj 
Respj"dent.s dhligations under this Ordar with respect to any item not in dispurr unlesi, m until 
the Department agrees or a Ccurt orders otherwise. Except as othenvi~e provided in this Order, 
the invocation of the procedu~es set forth in this Paragraph XI1 shall c~nstitute an election of 
remedies and such election shall constitute a waiver of any and all other administrative remedies 
which may otherwise be available to Respondent regarding the issue in dispute. 

I I 6. The Department shall keep an administrative record of any proceedings 
u ~ d e r  this Paragraph XIJ that shall be available consistent with Article 6 of thc Public Cifficers 

- 
I .  Nothing in this Paragraph XI1 shajl be constnled as an agreemcr~t t:y the 

parties to resolye disputes through admi~istrati\le proceedings pursualt t:) the State 
Administrative Procedure Act, thc ECI,, or 6 NYCRR Pan 622 or Part 3-75. 

8.  Nothing, cantnined in this Order shall be canstruecl to auti~ori,:e 
Respondi-nt to invoke dispute resolution with respect to the remedy selt.cted by the Departrncnt 
in the KO11 or any element of such remedy. nor to ii~lpair any right of Respondent to seek judicial 
revicw of the Department's selection of any rernedy 

I 1 A. This Order will terminate upon the carlier cf  the following e\.erits: 

~ 1. Respondent's election to terminate pursuant to Subparagraphs 1I.H. I .b. 
1J.C or IJ.E.2 so long as such election is made prior to tha Department's approval of the R.D!RA 
Work Plan. In the event of termination in accordar,ce with this Subparagraph XJ1I.A. 1 : this Order 
shall terminate effective the Sth Day after the Depai-tment's receipt of the written notif:cation 
tern~lnarjng this Order or the 5 lh Day after the time for Rzspo~dent to make its election has 
expired, whichever is earlier, provided, however, ?ha: if there zre one or rnorz Work. I'lan(s) for 
which a fi~lal report has not been approved at the time of Respondent's notification of its electii,n 
to teimiiiate this Order pursuant to Subparagraphs I1.H. 1 .b or II.E.2 or its Failure to timely rnahe 
such an election pursuant to Subparagraphs II.U.1.b or II.E.2, Respondent shall promptly 
cornplete the activities required by such previously approved Work Plzn(s)consistent with the 
schedules contained therein TliereaPsr, this Order shall terrr?inate effective the 5th Day afiei the 
Department's approval cif the final report for all previously approved Work Plans: or 

2. the Dep~rtment's written determination that Kespondeilt has completed 
all phases of the Kernedial Program (including OR/l8~l\4), in which evefit the termination sl~all be 
effective on the 5 lh Day after the date of the Departrnenl's approval of the final rcyort rclxing ru 
the h a !  phase of the Remedial Program. 



3. Notwithsta~ding the hegoing,  'he pru\lisions contairied in Fardgrdpbs VI snd VIII 
shall survive the termination of this Order and any violation of such siuviving Paragraphs shall 
be a vio1a:ion of'this Order, i k c  ECL, and 6 NYCRR Part 375,.;ubjec~ing Respocdent to penalties 
as provided unde~ Paragraph IV so long as such oblig~tions accrued on or piior to the Termination 
Date. 

C. if the Order is ternhated pursuant to Subparagraph X1l.A. I ,  neither this Order 
nor its tsrninaticn shal! affect any liability of Respondent or Americari Ax!e f ~ r  re~nediation of 
the: Site and/or for payment of State Costs, incl~lding implementatian of removal and remedial 
actions, intei-est, ecforcement, and any and all othzr response costs as def i~ea  under C'EKCI,A, 
nor shall it affect any defenses to such liability thrrt rnay be asserted by Respondent or Ainericari 
Axle. Respondent shall also ensure that it does not leave the Site in a condition, ti-om the 
perspective of human hebith and envirom1enta1 protection, worse than that which existcd before 
any activities under this Order were comrnenccd. Further, the Department's efforts in tjbtnining 
and overseeing compliance with this Order shall constitute "reasonable efforts" under law to 
obtalrl a voluntary cornmittnent. fic~rn Respondent or American Axle fcr any furher activjtic.:; to 
be undertake]; US pad of a Rcnlrdjal Program for the Site. 

A. Respondent shali retain professionai consultants, corrtractcrs. laboratories, quality 
assl~rance/qua!ity co~itrol personnel, and third party data validators ("Kespondenr's Cdntractors") 
xceptiible to the Department to perrorm its obligations under this Order !f the Department has 
not przviously approved Respondent's Contractors foi the work required hy this Order, 
Rcsponder~t shall submit the Contractors' qualifications to the Department nlinimu~il of thil-ty 
(30) Dzys before the start of'ar~y activities for which each such Contractor u'il! be responsible. 
7 he Department's approval of coach such Coiltractor shall be obtained prior to thc start of !+ark 
by that Contractor. The iesponsibility for the perf~rmance of all Contractors retdined by 
Kespondetit shall rest solely with Respondent. Sub-ject to the requirements cif this Subparagraph, 
Respondent retains the right to select or change firms or individuais in its sole discretjor,. 

8. Respondent shall allow the Department to attend and shali notifj the Department 
at least seven (7) Days in advance of any field activities as well as :my prebid meetings. j ~ b  
progress meetings, the substaniial completion meeting and inspection, and the firial inspection 
and meeting; nothing in this Order shali be co~~strued to reqgjre Respondeat to allo:~ the 
Depat-iment to attend portions o f  meetings wherc privileged niailers are disc~rssed. 

C. Respondent sha!l use "best efforts" to obtairi all Site access, permits, easemenis, 
rights-of-way, rights-of-entry, approvals, institutional controls, or authorizations necessaqr to 
perform Respondent's obligations under this Order. 

1 .  'The Departrnent may exempt Respondent from ihe requirement to obtain 
any state or local permit or olhcr alithorization for any acrivity on the Site needed to implement 
this Order that the Departnlent determines is conducted in a manner which satisfies all suSstanti.iie 
:echr?ical requirements applicable to like activity conducted p~~rsuant to a permit. 



3 -. If; despite Respondent's best efforts, any Recessary Site access, 
easements, rights-of-way, rights-of-entry, approvals, institutional controls, or authorizations 
required to perform this Order are not obtained withiri forty-five (45) Days after the effective dare 
of this Order, or within forty-five (45) Days after the date the Departmznt notities Respondent 
in writing that additional access beyond that previously secured is necessary, Respondent sl~sll 
pronlplly cotif? ihe Department, and si~all include in that r~otification a summaly of the sleps 
Respondent has taken to obtain access. '['he Deparimenl may. as it deems appropria~c and wi!hin 
its authcrity, assist Respor~dent in obtaining access. If any interest in property is needed to 
implement an institutional control required by a Work Plan and such interest cannot be ebtained, 
the Department may require Respondent to modify the Work Plan pursuant to Subparagraph I1.C 
of this Order to reflect changes necessitated by the lzck of access and/or approvals. 

D. Respondent and American Axle, and their successors and assigns shall be bound 
by this Order. Any change in ownership or corporate status of Respondent or Anicrican Axle 
shall in no \my alter their responsibilities under this Order. 

E. Respondent shall provide a copy of ifiis Order to each contractor hired to perform 
work required by this Order and shall conditiori all contracts enrered i ~ t o  pursuant to this Order 
upon perfnrmance ii: conformity with the terms of this Order. Respondent or its contractor(s) 
shall provide written notice ofthis Order to all subcc*ntractors hired to perfann any portion of the 
work required by this Order. Respondent shall nonetheless be responsible for ensuring that 
Respondent's contractors and subcon~ractors perforni rhe work in scitisfa'action ofthe requirements 
of this Order. 

F. The paragrapli headings set for!h in !his Order are included f ~ r  convenience of 
refcrence only and shall be disregarded in the construction and interprstiitioi~ 9f z~iy provisions 
of this Order. 

G. 1. The terms of this Order constitute the entire agreement smong the 
Department, Respondent, and American Axle, concerning implementation of the activities 
required by this Order. No term. condition, understanding, or agreemefit purporting to modify 
or vary any term of this Order sl~all be binding unless made in writing and subscribed by the party 
to be bound. No informal advice, guiddnce. suggestion. or comment by the Department shdl bz 
;or~srrued as relieving Respondent of Respondent's obligation to obtain such formal approvals 
as may be required by this Order. In the event of a conflict between the terms of this Order and 
sny Work Plan submitted pursuant to this Order. the terms of this Order shall control over the 
terms of the Work Plan(s) attacht:d as Evhibit "B." 

2. i. Except as set fbrth herein. if Respondent or American Axle desires 
that any provision of this Order be changed, other than a psovisior, of a Work Plai~ or a time 
frame, it shall make timely written application to the Commissioner with copies to the parties 
listed in Subparagraph X1.A. !. The Commissioner or the Commissioner's designee shall timely 
respond 

. . 
11. C'hanges to a Work l!an shall be accomp!jshcd as sct forfh in 

Subparagraph 1I.C ofthis Qrdcr. 



. . . 
111. Changes to a time frame set forth in this Order shall be sought by 

a written request to the Department's project attorney and project manager, which request shall 
be timely responded to in writing. The Department's decision relative to the rzyuest for a time 
frame change shall be subject to dispute resolutioi~ pursuant to Paragraph XI]. 

11. 1. If muliiple parties sign this Order, the term "Respondent" sl~all be read 
in the plural where required to give meaning to this Order. Further, ihe obligations of such 
Respondents under this Order are joint and several and the insolvency of or failurz by any 
Respondent to implement any ~bligations under this Order shall not affect the obligations of the 
remaining Respondent(s). 

2. If Respondent is a partnership. the obligations of all general partners, 
including limited partners who act as general partners, to finance and perform obligztions under 
this Order and to pay amouilts owed to the Department under this Order are joint and several. In 
the event of the insolvency of or the failure of any of the general partners to implement ;he 
requirements of this Order. rhe remai:ling gcneral pai-tners shall implement ali such requirerncnls. 

3. Notwithstanding the foreg~ing Subparagraphs XIV .H. 1 and 2, if multiple 
parties sign this Order as Respondents but iiot all of the signing parties elect, pursudnt to 
Subparagraph II.B, to implement a Work Plan, then all Respondents are jointly and severally 
liable for each and every obligation ucder this Order through the completion of the acti\.ities in 
such NIork Plan that all such parties ccnsented to; thereafter, only those Kespondents electing to 
perform rdditional work shall be jointly and sevzrally liable under this Order for thc obligations 
and activities under such additional Work Plan(s). The parties electing not to implclnent the 
additional Work Plan(s) shall have no obligations under this Grder relative ?o the activities set 
forth in such Work Plan(s). Only those Respondents electing to implement sucll additional Work 
Plan(s) shall be eligib!e to receive the release and covenant nor ro sue provided under 
Subparagraph 1l.G. 

1.  To the exten1 authorized under 42 U.S.C. Sectioil 9613, New York General 
Obligations Law 5 15-108, and any other applicable law. Respondent chall be deemed to have 
resolvzd its liability to the State for purposes of contribution protection provided by CERCLA 
Section 1 13(fj(2) for "matters addressed" pursuant to and in accordanct: with this Order. "hlatters 
addressed" in this Order shall mean all response actions taken by Respondent to implement thi-, 
Order f'nr the Site and all responsz costs incuirei and to be incurred by any person or party in 
connection with the work performed under this Order, which costs have bcen paid by Respondent, 
including reimbursement of' State Costs pursuant to this Order. Furthermore, to the exient 
ailthorized under 42 U.S.C. Section 95 1 3(f)(3)(B), by entering into this adm~nistrative settlement 
of liability, if any, for some or all of the response action and/or for some or all orthe costs of such 
action, Kespcndent is entitled to seek contribution under CERCLA from anji pzrson except those 
who are er~titled ;o contribution protection under 12 U.S.C. Section 9613(tj!2). 

J .  Un!ess otherwise expressiy provided herein. terms used in this Order which are 
defined ir! 33, Article 37, Ti~le  13, ECL Article 7 1, Title 36. ur in regulations ~~roxnulgatea under 
such statute shall have the niea~~ing assigned to them under said statute or regulations. Whenevcr 



terms listed in the Glossary attached hereto are used in this Order or in the attached Exhibits, the 
definitions set forth in the Glossary shall apply. In the event of a conflict, the definition set forth 
in the Glossary shall control. 

K. Respondent's obligations under this Order represent payment for or reimbursement 
of response costs, and shall not be deemed to constitute any type of fine or penalty. 

1,. This Order may be execuled for the conve~lience of the parties hereto, iudivid~lally 
or in combination, in one or more counterparts, each of which for all purposes shall be deemed 
to have the status of an executed original and all of which shall together constitute one and the 
same. 

. The effective date of this Order is the 10thDay after the date the Con~missioner or 
the Commissioner's designee signs this Order. 

DATED: AUG 3 1 2006 DENISE M. SHEEHAN 
Commissioner 
New York State Department 

of Environmental Conservation 

e A. Desnoy r &- 
V Director 

Division of Environmenlal Remediation 



i ~ ~ Respondent hereby consents to the issuing and entering of this Order. waives 
I Respondent's right to a hearing herein as provided by law, and agrees to be bound by this Order. ~ 

I 
I ~ 

,/;- , '  --I - 2 
7 .  . ' ,d 

By: fik&Ci'ls ~'-.=;///~-i'<u,,c&~,w,..((_ 
General ~ o t o r s ' ~ ~ r ~ o r a t i o n  

Title: .,k:, jL ,  c + ~ ~ c  . L,:, A. + d L ~ 6 c 7 -  

Date: 7 -28 176 

STATE OF MICHIGAN } 
} ss: 

COUNTY OF!.>ik uib, - 'J } 

On theyx\ E y  -\ . 2006 before me, the undersigned, personally appeared 
I \-,'>,\\.{ L+ rr r .  --I t i r  :LC - L, personally known to mc or proved to me on the basis 

of satisfactory evideAce to be the individual whose name is subscribed to the within instrument 
and acknowledged to me that he executed the same in his capacity, that by his signature on the 
instrument, the individual, or the person upon behalf of which the individual acted, executed the 

cinstrument, and that such individual made such appearance before the undersigned in the 
1 , \ - , (insert the city or other political subdivision and the swte 

or country or dther place the ahnowledgem 
/t  was taken). 
-2 t.,<\i- (j' i(g.- 

Notary public\ 

SANDRA KAY LLlDD 
Notary Public, State of Michigan 

Countv of Oakland 
My ~omm~ssiun'~xd@s Apri 23,2013 
Acting In the County of !.- , :, 8, . ,j ,-r . , /L 



CONSENT BY AMEIISCAN AXLE & IMAI'JITF.~CTUIUN(;, 1NC 

American Axle hereby consents to the issuing and entering of this Order, waives its right 
to a hearing herein as provided by law, and agrees to be bound by this Order. 

On the , in the year 2006. before ine, the undersigned, 
personally 

1 1 ~ i ~ n a t ~ ~ r e  and Office ot' individual 
taking acknowledgment 



EX HIHI?' '*A9' 

Map nf Site 





EXHlRIT "B" 

Department-Approved Work Plan(s) 



EXHIBIT "C" 

Cost Summary 



EXHIBIT "1~" 

NOTICE OF ORDER 

General Motors Corporation ("Respo~~dent") and American Axle KL 
hlanufacturing. Jnc. ("American Axle") are subject to ar! Order On Consent (Index # B9-068; -04- 
12) (the "Order") issued by the Commissioner of the New Yolk Statc Departlner~t of 
Environmental Conservation (the "Department7'under Article 27, 'Titlc ! 3. and Article '7 1 ,  Title 
27 of ttie Environmental Conservation Law of the State of New Yoi-k ("ECL,") for a site witllin 
the bo~::lciaries of a manufacturing Fxility o-mcd by Ar~ierican ilxii. that :s located 100 I Fast 
Iklevan Avenue, Hui'fa.10. New Yolk (the "Facility"). The j?rt?perty legal descriptior~ fcjr the 
Facility is attached hereto as Schedule "A." 

Due to the detection ofthe sources of PCB-impacted oil beneath the manufacturing 
floor slab of the Facility (the "Site) the Department has designated the Sire as ar, inactive 
ha:~ardous waste disposal site, as that term is defined at ECL Section 27-1301.2 and proposed i: 
for lisiing 011 its Registry of Inactive Ha~ardous Waste Disposal Sites in New York Slate. 

l'hc purpose of thz Order is to provide for the development and imp!emcntatior~ 
of an inactive ha~ardous waste disposal site remedial program for the Site. The effectiw date of 
the Order wa!: -- . A copy ofthe Older, as well as ally ar~d all Department- 
approved Work Plans undcr :hi:; 6rJt.r can be reviewed at the Departme~lt's office 1oca':ed at 270 
Michigan Aj~enue, Buffala, New York 14203 by contacting Mmin Iloster. P.E. of the 
Departmen17s Division of Environmental Remediation. 

This Notice of Order is being recorded in the Erie County Clerk's cffice by 
American Axle in accordance with Paragraph JX of the Order to give all parties who rmy acyuire 
any interest in the Site notice of this Order. 

WIIEKEFBRE, the undersigned has signed t!,is Nutice oi'Ordcr in compliance 
with the terms of the Order. 

American Axle & Manufacturing, lnc. 

BY 

Title: 

gate: 



) ss.: 

On the day of -- in the year before me. the undersigned. a 
notary public in and for said State, personally appeared - -- -- 

personally known to me or proved to me on the hasis of satisfactory 
evidence to be the individual(s) whose namejsj is (are) subscribed to the within instrumeni and 
acknowledged to me that he/shc/they executed the same in his/her/theil. capscity(ies). acd that by 
hisiheritheir signature(s1 on the instrument, the indi\iduals) or the person up011 behalf oiwliich 
the individual(si acted, executed this instrument. 



,4ppendix "A" 

(to Exliibit "I)") 

Map of the Property 



EXHIBII' "E" 

ENVIRONMENTAL 1I:ASEMENT 

'THIS INDENTURE made this day of ,200-, between Owner(@ 
----- residing at (or having an office at ) -, . (the 
"Grantor"), and The People of the State of New York (the "Grantee."), acting through their 
Commissioner of the Department of Environmental Consenration (the "Commissioner", or 
"NYSDEC" or "Department" as the context requires) with its headquarters located at 625 
Broadwa:~, Albany, New York 12233, 

WHEREAS, the Legislature of the Stzte of New York has declared that it is in thc public 
interest to encourage the remediation of abandoned and iikely contaminated properties 
("brownfield sites") that threater? thc health and vitaliry of the communities they burdet: while 
3t the same time ensuring the protection of public health and the environment: anci 

WHEREAS, the Legis!ature of the State ~ ? f  ?dew York has declared that it is in the public 
interest to es~ablish within the Department a statutor~, environmental rcrnediation program :hat 
includes the use of environmental easenlents as an enforceable means of ecsusing the 
performance ot'operation, maintenance, dndlor monitoring requirements a i~d  of ensuring the 
potential restriction of future uses of the land, when an environmental remedidtion project 
leabes residual contaminati~n at le\,els that h a ~ e  been determified to bc safe for a specific usu, 
but not all uses, or which includes engineered structures that must be maintained or protected 
against damage to perform proper13 and be effective, or which requires groundwater use or 
soil management restrictions; and 

WHEREAS, the Legislature of the State of New York has declared that el~vironmental 
easement shdl mean an interest in real property, created under and subject to the provisions of 
Article 71,  Title 36 of thz Kew York State Environmental Cotiservation Law ("ECL") which 
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with 
engineering contro!~ which are intended to ensure the long tern1 effectiveness of a brownfield 
site rernedial program or eliminate potential exposure pathways to hazardous waste or 
petroleurn; and; 

WHEREAS, Grantor, is the owner of real property iocatsd in the Cityl'l'o-~vni\J'illnge of 

~ ~ 3 County, New York known and dc.si;;n::ted on the tas rnap of 
of the 

- -. .- .- - -- ---- - - - as tax map parce! number . - - - - - . . -. - - - - - , section -~ block 
lot - - -. . -. , being the sanlc as that property conveyed to Gralitoi. by dccd on ., 

3nd recorded in the Lacd Kecoi-ds of the -- County Clerk at page - ,  liber 
of Deeds, cornprised of approxilnately acres, and hereinafter more fully described in 
Sclledulc -4 attached hereto 2.nd made a part hereof ( the " Controllzd Property"); and: 

,&ach an adequate legal descr(ption uf the proper@ subirgt lo the easemegf, or 
reference a rsco~*ded map. I f  the easement is on onlv a part o f  aparcel o f  land which 
is not subdiv&d into encumbered and unencumbered portions, a Iepal de.scr~ptiun 



needs to be created by a survey bearing the seal and sinnature of'a licensed land 
surrtevor with reference to a metes and bounds description. 

WHEREAS, the Commissioner does hereby acknowledge that the Department accepts this 
Environmental Easement in order to ensure the protection of human health and the 
environment and to achieve the, requirements for remediation established at this Controlled 
Property until such time as this Environmental Easement is extinguished pursuant to ECL 
Article 71, Title 36;and 

NOW THEREFORE, in consideration of the covenants and mutual promises contained 
herein and the terms and conditions of Brownfield Cleanup Agreement 
Number . /State Assistance Contract Number- /Order on Consent 
Number , Grantor grants, conveys and releases to Grantee a permanent 
Environmental Easement pursuant tli Article 71, 'Title 36 of the ECL in, on, over, under, and 
upon the Controlled Propei-ty as more fully described herein ("Environmental Easement"). 

1 .  Purposes. Grantor and Grantee acknowledge that the Purposes of this En~lironmerital 
Easement are: to convey to Grantee real property rights and interests that will run with the 
land in perpetuity in ordei- to provide an effective and enforceable mealis of encouraging the 
reuse and redevelopment of this Controlled Property at a level that has bee11 determined to be 
safe far a specific use while ensuring the perfonnance of operation. rnainten'mce, and/or 
monitoring requirements; and to ensure the potential restric~ion oi' iirture uses of'the land that 
ale irlcorlsistent with the above-stated purpose. 

2. Institutional and J33gineering Controls. The following controls app!y to the use of the 
Controlled Properly, run with the land are binding on the Grantor and the Grantor's successors 
and assigns, and are enforceable in law or equity against any owner of the Cor,trolled 
Property. any lessees, and any person using the Controlled Property: 

A. 'The Controlled Property may be used for residential/ commercial/ industrial 
use as long as the following iong-tern1 engineering ccn~rols are employed: 

C. Grantor covenants arid agrees that ulltil such time as the Environmental Easement is 
extinguished in accordance with the requirements of Anic!e 71, Title 36 of the ECI,, the 
property deed and all subsequent instruments of conveyance relating te the Controlled 
Property shall state in at least fifteen-point bold-faced type: 

I 
R. The Controlled Property may not be used for a higher level of use such as 

unrestricted1 residential 1 commercial use and the above-stated engineerir~g controls may -- 
not be discontinued without an amendment or exti~lguishment of this Fnvironmental 
Easement. 



This property is subject to an environmental easement 
held by the New York State Department of 
E~nirunrramtaB Conserva tiom pur-suarr C sf 'FitPe 36 to 
Article 71 of the ~nvironmental Conservation Law. 

D. Grantor covenants and agrees that this Environmental Easement shail be 
incayorated ir, fil!l or by refzrence in any leases, licenses, or other instruments granting a 
right to use the Controlled Property. 

i:. G~antor covenants and agrees that it shall an~~ually, or such time as l\rYSI)EC may 
aljow, submit to NY SDEC a written statement by an expert the NYSDEC may find acceptable 
certifying under peildlty of perjury tliat the colitrols employed at the Controlled Property are 
unchanged from the previous certification or that iinj clianges to the control; employed a: the 
Controlled Property were approked by the NYSDEC, and that nothing has occt~rred t!xt 
wou11-l irnpair the ability of such control to protect the public health acd environment or 
constitute a violation or failure to comply witli any Site Management Plan for such controls 
aid giving access to such Controlled Property to evaluate continued maintenance 01 such 
controls. 

3. Right to Enter arid Inspect. Grantee, its agerds, employees, or othet representatives of 
the State may entrr and inspec: the Conlro1:etl Property in a reaso;lable rnanner and :.t 

~cason~~bic  tirnes to assure compliance witli the above-stated restrictions. 

I .  Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and 
successors in interest with respect to the Property, all rights as fee cJwncr ~ t ' t h e  Controlled 
Property, including: 

1. lJse of the Controlled Propei-ty for all purposes not inco~sistent with, or limited 
by the terms of this En\iiroumental Flasement; 

2. The right to give, sell. assign, or other\vi:;t. transfer the underlying fee interest to the 
Coritrolled Property by operrition of' law, by deed, or by indenture. subject and subordina~e to 
this Enviionmental rasement: 

A. This environmental easenient is er!forceable in law or equity in perpetuity by 
U~.antor, Grantee, or any affected local government, as defined in ECL Section 71-3603, 
2gainst the owner of the Property, aily lessees, and any person using the land. Enforcement 
shall not be defeated because of any subseqlient sdverse possessior~, laches, estoppel, or 
waiver. It is noi a dc-rinse in any'action !o enforcc diis envirc:~rnecral easenlerir that: it is not 
ippurtenmt to an interest in red property; it is riot of a character that has becn recognize3 
traditiolially at common law; i t  imposes a ncgative burden; it imposes affirmative obligations 
spon the owncr of any inteiest in the burdened property; the benefit docs not touch or ccncern 
-es! property; there is no privity of estate or of contract; or it imposes hn unreasonable 
-estraint on alienation. 



H. If any person intentionally violates this environnlental easement: th;. (jrantce may 
revoke the Certificate of Completion provided under ECL Article 27, 'l'itle 1.1, or the 
Satisfactory Completioll of Project provided rinder ECI, Article 56, Title 5 with respect to the 1 1  Controlled Property. 

C'. Grantee shall notify Gra~tor  of a brzach or suspected breach of any of the terms of 
this Envjronmental Easement. Such notice shall set kr th  how Grantor car1 cure such breach 
or suspected breach and give Grantor a reasonable amount of time from the date of receipt of 
notice in 7,vhich to cure. At the expication of such period of time to cure, or any extensions 
granted by Grantee, the Grantee shall notify Grantor of any failure to adequate:y cure the 
breach or silspected breach. Grantor shall then have a reasonable amount of tirne from receipt 
of such notice to cure. ,4t the expiration of said second period, Grantee mzy co!nmence any 
proceedings and take any other appropriate action reasonably necessary to relrledy any breach 
of this Environmental Easement in accordance Lvith applicable law to require compliaqce with 
the terms of this Environmental Easement. 

D. 'r'he failure of Grante:: to enforce any of the terms contained herein shiill not be 
deemed a waiver of any such term nor bar its enforcement rights in the eveill 01.3 snbsequent 
breach of or i:oncompliance with any of the terms of this Environrnentsl easement. 

6. Notice. Whenever notice tc the State (other than the annual certifica~ion) or approval 
from the State is required. the I'arty providing such notice or seeking such appro\ral shall 
identify the Controlled Property by referencing its County tax map number or the Liber and 
Page or compwteri~ed system tracking/ identification cumber and address cot.respondence 13: 

Division of Er~vironmental Enforcement 
Office of General Counsel 
New York State Department of Environmental Conservation 
625 Broadway 
Albany New York r 2233-5500 

Silch correspondence shall be cleli~~ered b> hand, or by registered mail or by Certified niail and 
returfi receipi requested. The Parties may provide for other means of' receiving and 
comrilunicating notices and responses to requests ictr appro~~al.  

7. Kecordation. Grantor shall record this instrument, within thirty (30) days of executioll of 
this instrumerit by the Comnlissioner or herlhis authorized representative in the office of the 
recording officer for the county or counties where the Property is situated in the manner 
prescribed. by Article 9 of the Real Property Law. 

8 .  An~e~dment .  'This environmental easement ixay be amended on!y by an amendment 
cxecuted by the Commissioner of the New Y ork State Department o i  Environmental 
Conservation and filed with tlie oflice of the recording officer for the caunty or cocntics 
ivherc :he Propeny is si~uated In the manner j7rescribcd by Ar',ic!e 9 of the Real Proper!? 1 .a\%'. 

9. Extin~uij:hme~~t. This environmental easenlent may be exti~guishcd only by a release 
by the Con~n~issioner of'1Se New York State Department of Environmental Conservation and 



filed with the office of the recording officer for the ccunty or counties where the Property is 
situated in the manner prescribed by Article 9 ofthe Real Prc~perty Law. 

10. Joint Obligation. If there are two or more parties identified as Granior herein, the 
obligations imposed by this instrument upon them shall be joint and several. 

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its 

I name. 

I I Grantor's Name 

I I Title: 

Grantor's Acknowledgment 

STATE OF NEW YORK ) 
) s:j: 

COLrNlY OF ) 

THIS ENVIRONMENI'AL. EASEMENT IS HEREBY 
ACCEPTED BY THE PEOPLE OF THE STATE OF 
NEW YORK, Acting By and Thro~igh the Departnlen~ of 
Environmental Consewation 

By: - - -. - - - -- - - --- - - - -- -- - . - .- - - -- - . . . 
Denise M.  Sheehan, Commissioner 

On the day of , in the year 200__, bzfore me, the i~ndersignecl. 
personally appeared . , persor~al!y known to me or prdved to me on the 
basis of satisfactory evidence to be the individualts) whose name is (xe)  subscribed to Lhe 
within instrument and acknowledged to me that llelshelthey executed the same in hislherltheir 
capacity(ies). and that by hislherltheir signzture(s) on the instrument, the individual(s). or the 
person upon behalf of which the individual(s) acted, executed the jnstru~uent. 

Notary Public - State of New York 



Grantee's Acknowledgment 

STATE OF NEW YORK 1 
) ss: 

COUNTY OF 1 

On the day of - - - - -. . - . .. , in the year 200-, before me, the undersigned, 
personally a ~ ~ c a r e d  pp--_-_---p~ - , personally linown to me or proved to me on the 
basis ot'satisfactory evidence lo be the individual(sj whose narne is (are) subscribed to the 
within instrument and acknowledged to me that helshel executed the samc in his/her/ capacity 
as Commissioner of the State of New York Department of Environmental Conservation, and 
that by hislherl signature on the instrument. the individual, or the person upon behalf of which 
the individual acted, executed the instrume~t.  

-- - - 
Notary Public - State of New Yolk 



EXHIBIT "F" 

I I RECORDS SEARCH REPORT 

1. Detail all environmental data and information within Respondent's or 
Respondent's agents' or consultants' possession or control regarding environmental 
conditions at or emanating from the Site. 

2. A comprehensive list of all existing relevant reports with titles, authors, and 
subject matter, as well as a description of the results of all previous investigations of the Site 
and of areas immediately surrounding the Site which are or might be affected by 
contamination at the Site, including all available topographic and property surveys, 
engineering studies, and aerial photographs. 

I !  3. A concise summary of information held by Respondent and Respondent's 
attorneys and consultants with respect to: 

(i) a history and description of the Site, including the nature of operations; 

(ii) the types, quantities, physical state. locations, methods, and daies of 
disposal or release of hazardous waste at or emanating from the Site; 

I I (iii) a description of current Site security (i.e. fencing, posting, etc.); and 

(iv) tlie names and addresses of all pzrsons responsible for disposal of 
hazardous waste, including the dates of such disposal and any proof linking each such person 
responsible with the hazardous wastes identified. 



EXHIBIT "(:" 

SC WORK PLAN REQUIREMENTS 

The SC Work Plan shall include but not be limited to: 

1 .  A chronological description of the anticipated SC activities together with a 
schedule for the performance of these activities. 

2. A Sampling and Analysis Plan that shall include: 

(i) A quality assurance project plan that describes the qua!ity assurance and 
quality control protocols necessary to achieve the initial data quality objectives. This plarl 
shall designate a data validation expert and must describe such individual's yualitications and 
experience; 

(ii) A field sampling plan that defines sampling and data gathering n-lethods 
in a manner consistent with inc "Field Methods Compendium," OS WER Directive 9285.2.-1 l 
(draft J~rnt: l993), as supplemcuted by ihe Depnrtment; and 

(iii) A health and safety plan to protect persons st and in the vicinity of the 
Site dcring the performance of the SC which shall be prepared in accordance with 29 CFR 
1510 and all nther applicable standards by a certified health and safety professional. 
Respondeni shall add supp1emc:ntal items to tnis plan necessary to ensure the health and safeti 
of all Fersons at or in the vicinity of the Site during the performance of any work pu. *suant to 
this Order. 

3. The Work Plan shall incorporate all eiements of an SC as set forth in 
Department technical and administrative guidance documents including, but not limited to, 
investigations of surface and subsurf~ce soils, surface waters, ground water, and air. 

4. The SC must be sufficiently comprehensi\ie to allow the Depailment to 
ieterrnine whether a consequential amount of hazardous waste has been disposed at the Site 
~ n d ,  if so, whether the contamination presents a significant threat to public health acdlcr the 
:nvironment. 



RIIF S WORK PLAN REQUIREMENTS 

The Jnkestigation Work Plan shall include but not be limited to: 

i .  A chronological description of'the anticipated NIFS activities rogether u:ith a 
schedule for the performance of these activities. 

2. A Sampling and Analysis Plan that shall include: 

(i) A quality. assurance project plan that describes the quality assurarlce 
and quality c~n t ro l  protocols necessarq. to achieve the initial data quality objectives. This plan 
shall designate a data validation expert and must describe such individual's qualifications and 
2xperience; 

(ii) A Geld sampling plan that detines sampling and data gathering methods 
in a n~anner consistent with the "Field Methods Compendium." i>S'AIEK Uirec~ive 9285 2- 1 1 
(draft June 1993), as supplemented by the Department; 

(iii) 11 health and safety plan to protect pzrsoils at ant1 in tile \,icinity of the 
Site during the perforlnance of'the RIIF'S which shall be prepared in accordacre with 29 CFK 
19 10 and all other applicable standards by a certitied health and safety professional. 
Respondent shall add supplemental items to this pldn necessary to ensure the health and salety 
3f all persons at or in the vicinity of the Site during the performailce of znj  work pursuant to 
this Order: and 

(iv) A citizen participation plan that is, at a minimum, consiste~ll with the 
Depdrtrnent's publication "Citizen Participaiion in New Y ork's Hazardous iVaste Site 
Remediation Program: A (3uidebook." dated June 1998, any subsequent revisions theretc?, anci 
5 NYCKR Part 375. 

3. The Wsrk Plan shall incoi-poratc all elements of an K.I/FS as sei forth jn 
ZEKCLA, as amended, the NCP. the USEPA guidance document entitled "Guiderice for 
Llonducting Remedial ln\lestigrrtions and Feasibility Studies under CERCL.A," dated October 
1988, arid any subsequent revisions thereto in effect at the time the NiFS Work Plan i b  

;ubmi~tcJ, and appropriate USEPA and Department tecluiical and adrnir~istrati\ic: guidance 
jocurnents. 

4. Tha \Vork Pie:; sll,?ll provide for s!; F:S evaluating on-Site and ofGSite r,emcdi;-ll 
~c t io i~s  to restore the Site to pre-disposa! conditions, !o the extent feasible and authorized by 
aw. At a minimum, alternativzq shall evaluate the elin~ination or mitigation of all signiiicant 
hreats to the psblic health and to :he environment presented by hazardous waste ciisposed at 
.he Site through the proper application of scieritifjc and engineering principals. 



EXHIBIT "I" 

IRM WORK PLAN REQUIREMENTS 

The IRM Work Plan shall include, at a minimum, the folldwing: 

1.  a suminaiy of the data suppoi-iiinp, tlie extent of the proposccl Ilihl; 

2. a chronological description of the anticipated JRM activities; 

3. a schedule for performance of the IRM activities; 

4. detailed ciocuments and/or specifications prepared, signed, and sealed by a 
Professional Engineer providing sufficient detail to implement the Department-approved IRM, 
including, as appropriate, a description of soil and sediment erosion control, storm water 
management and monitoring, and dust, odor, and orgariic vapor control and monitoring 
procedures to be implernented d~iring remedial activities, and a detailed clescription of 
cor~firrnation sampling and site restoration plans; 

5 .  a health and safety plan, including a community air monitoring plan; 

4. a contingency plan, including a description ufprc>cedures for dismaiitling and 
removiag remedial structures and equipment from the Site. if spplicable; 

7.  a citizen participation plan, if required, that incorporates appropriate activities 
outlined in the Department's p:~blication "Citize~? Pxticipstion in S e w  Yo1.k'~ Razardous 
Waste Site Ken)ediation Program: A Guidebook," diitec! June 1998, ariy s\:';)seque~lt revisior~s 
thereto, and 6 NYCKK Part 375; 

S.  an OM&M Plan, if the performai~ce of the Departmer~t..a~prove(i IRM results in a 
treatment system which is expected to operate fur greater than 18 months. If the system will not 
operate for greater than 18 months. or if oniy rnonitoring is required, only a inonitoring plan 
will bc ceeded: and 

9 a description of institutional controls to be implemented as ~7ell as written 
approval from the owner of the affected property if the remedy selected requires 
implementation of an institutional control at ail off-Site location or if :he person responsible 
for the remedy is not the Site owner. 



I I EXHIBIT "J" 

I I REMEDIATION WORK PLAN REQUIREMENTS 

1 I The Rcnlediation ('-KI)RA3') Work Plan s1,all include the following: 

I .  A dstailed description of the remedial objectives and the meam by 
which each element of the selected remedial alternative \?..ill be implemented to achievt: 
those objectives, including, but not limited to: 

I I ( i )  the construction and operation of any stnlctures; 

(ii) the collection, destruction, treatment, and/or disposal of 
hazardms wastes and substances and their constituents and degradatioc prod~rcts, and 
of any soil or other materials contaminated thereby; 

(iii) !he co!I~clion, dcs(r~ction. t~catrncnt. and/or disposal of 
contaminated groundwater. lezchate, and air; 

I I (iv) phjisical security and posting of the Site; 

(v) quality control and quality assurance p1,ocedures and protocols to 
be applied during implemsrltation of the Remedial Construction; and 

2. A schedule for submission ol"'Riddab1e Quality" documents for the 
Remedial Design including, but not limited to, documents and specifications prepared, 
signed, and sealed by a Professional Engineer. These plans shall satisfv all applicable 
local, state, and federzl laws, rules, and regulations; 

I 

I I - 3. A time schedule to implement the Remedial Design; 

(vi) monitoring which integrates needs which are present on-Site and 
off-Site during implementation of the Department-selected remedial aliern~tive. 

4. The parameters, conditions. procedures, and protocols to determine [he 
effectiveness of the Remedial Desipn, Inc!uding a schedule fc\r pericdic samplirig of all 
media ol '~on~e1.n.  including groundwatvr monitol.ing ivells or;-Site and off-Site; 

5 .  A description of operation, maintenance. and monitoring activities to be 
undertaken after the Department has ~ppro:red construction of the Remedial Design, 
i~cluding the number of years during which such activities will be perfcrmed (.&here 
appropriate) and a specific description of the criteria to be used to decide when 
operation of such activities may bc discontinued. 

6. '4 contingency plan t o  be implemented if any element of the Remedial 
Design fails to achieve any of its objectives or otherwise fails to protect human health 
or the environment; 



7. A health and safety plan for the protection of persons at and in the 
vicinity of the Site during and after construction. 'This plan shall be prepared in 
accordance 1%-ith 29 CFR 191 0 by a certified health and safety professional; and 

8. A citizen participation plan which incorporates appropriate activities 
outlined in the Department's publication "Citizen Participation in New York's 
Hazardous Waste Site Remediation Program: A Guidebook," dated June 1998, any 
subsequent revisions thereto, and 6 NYCRR Part 375. 



EXHIBJT "K" 

OM&M WORK PLAN REQUIREMENTS 

The OM&M Work Plan shall provide for: 

1. Operation and maintenance of engineering controls and/or treatment 
systems; 

2. Maintenance of institutional controls, where applicable; 

3. Yearly certification by a Professional Engineer of the continued 
effectiveness of any institutional and/or engineering controls, where applicable. The 
certification must identify the required controls and evaluate whether the controls 
should remain in place and effective for the protection of public health and/or the 
environment; 

4. '4 monitoring plan which describes thc measures for mo!ii toring the 
performance arid effectiveness of the remedy at the Site; 

5 .  A contingency plan which describes procedures which may be required 
to protect andlor maintain the operation of the remedy in the event of' an emergency, 
such as a fire, spill, tank or drum overflow or rupture, severe weather, or vandalism; 

6. A health and safety plan and a list of records and references; 

7.  Monitoring and reporting of the performance and effectiveness of the 
remedy, both short and long-term, by: 

(i) Assessing compliance with actual or equivalent discharge permit 
limits; 

(ii) Assessi~g achievement of the remedial performarice criteria; 
and, 

(iii) Sampling and analysis of appropriate media. 

8 .  A deterrnination that the rcmedy is coinplete by demonstrating that the 
remedial action objectives have been achieved. 



EXHIBIT "L" 

RECORD OF DECISION 



Glossary of Terms 

The following terms shall have the following meanings: 

"BPM Director": the Director of  the Bureau of  Program Management within the Division of 
Environmental Remediation. 

"CERCLA": the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as 
amended, 42  U.S.C. 960 1 et seq. 

"Day": a calendar day. In computing any period of time under this Order, where the last day would fall 
on a Saturday, Sunday or State holiday, the period shall run until the close of  business of the next 
working day. 

"Department": the New York State Department o f  Environmental Conservation. 

"Director": the Division Director, Division of  Environmental Remediation. 

"ECL": the Environmental Conservation Law, Chapter 43-B of the  Consolidated Laws o f N e w  York. as 
amended. 

"Feasibility study": a study undertaken to develop and evaluate options for remedial action. The 
feasibility study emphasizes data anaiysis and is generally performed concurrently and in an interactive 
fashion with the remedial investigation, using data gathered during the remedial investigation. The term 
also refers to  a report that describes :he results o f  the study. (See 6 NYCRR Part 375) 

.'Force Majeure Event": an event which is brought or1 as a result of  fire: lightning, earthquake, flood. 
adverse weather conditions, strike, shortages o f  labor and materials, war, riot, obstruction or ir~terference 
by adjoining landowners, or any other fact or circumstance beyond Respondent's reasonable control. 

.'Inactive Hazardous Waste Disposal Site Remedial Program" or "Remedial Program": activities 
undertaken to eliminate, remove, abate, control, or monitor existing health hazards, existing 
environmental hazards, potentiai health hazards, andlor potential environmental hazards In connection 
with the Site and all activities to manage wastes and contaminated materials at o r  removed from the Site. 
(See ECL 27-1301(3) and 6 NYCRR Part 375) 

"Interim Remedial Measure" or "IRM": a discrete set of  activities, including renioval activities, to 
address both emergency and non-emzrgency Site conditions, which can be undertaken without extensive 
investigation or  evaluation, to prevent, mitigate, or remedy environmental damage or the consequsnces 
of  environmental damage attributable to the Site. (See 6 NYCRR Part 375) 

"Nationa! Contingency Plan" or  "NCP": the National Oil a r ~ d  Hazardous Substances Po!l~irion 
Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42  U.S.C. 9505, and codified at 40 
C.F.R.  Part 300, and any amendments thereto. 

"NL": the Navigation Law, Chapter 37 of the Consolidated Laws of New York, as amended. 

"OH&MV: the Office of  Hearings and Mediation Services 

"OM&Mn: post-construction operaticin, maintenance, and monitoring; the last phase of  a remedial 
program, which continues until the remedial action objectives for the Site are met. 

"Order": this Order and all exhibits attached hereto. 

"Professional Engineer": an individual registered as a professional engineer in accordance with Article 
145 of  the New York State Education Law. If such individual is a member of  a finn, that firm must be 
authorized to offer professional engineering services in the State of New York in accordance with Article 
145 o f  the New York State Educatior! 1,aw. 



"Record of  Decision" or "KOD": the document reflecting the Department's selection of  a remedy 
relative to the Site or any Operable Unit thereof. The ROD shall be attached to and made enforceable 
under this Order as Exhibit "L." 

"Remedial Action": those activities, except f c ~  OM&M, to be undertaken under this Order to implement 
the ROD. 

"Remedial Investigation" or  "RI": a process undertaken to determine the nature and extent of 
contamination. The remedial investigation emphasizes data collection and site characterization and 
generally is performed concurrently with the feasibility studj,. It includes sampling and moi~itcring, as 
necessary, and includes the gathering of  sufficient information to determine the necessit). for and the 
proposed extent of the program and to suppor: the evaluation of  proposed alternatives. (See o NYCRK 
Part 375)  

"Site CharacterizationXor "SC": a process undertaken to allow the Department to detzrmine whether a 
consequential amount of hazardous waste has been disposed at a Site and, if so, whether the 
contaminatior~ presents a significant threat to  public health and/or the environment. 

"Spill Fund": the New York State Environmental Protection and Spill Compensation Fund as established 
by Article 12, Part Three of the NL. 

"State Costs": all the State's response expenses related to  this Site, including, but not limited to, direct 
labor, fringe benefits, indirect costs, travel, analytical costs, and contractcr costs incurred by the State of 
New York for negotiating, implementing, overseeing, administering, or enforcing this Order, and any 
other response costs as defined under CERCLA. .Approved agency fringe benefit and indirect cost rates 
will be applied. 

" I'ermination Date": the date that this Order is terminated pursuant to Paragraph Xil l .  

'-I!SEPAV: the United States Environmental Protection Agency. 


