270 Michigan Avenue, Buffalo, NY 14203-2999

January 7, 1992

CERTIFIED MATL

Ronald F. Spears, Jr.

Senior Environmental Specialist
The Carborundum Company

1625 Buffalo Avenue

Niagara Falls, NY 14302

Re: Carborundum Specialty Products, New York State
Inactive Hazardous Waste Disposal Site #932102

Dear Mr. Spears:

Enclosed find one original Order on Consent for the
Carborundum site which was executed by the Department on
December 23, 1991.

Thank you for your assistance in resolving this matter.

Very truly yours,
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Maura C. Desmond

Senior Attorney

Division of Environmental
MCD/mf Enforcement
A:D173carb

Enclosure

cc: Richard Frankoski
Manager Environmental Properties
BP America, Inc.
200 Public Square
Cleveland, OH 44114-2375
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of a Remedial Program for an ORDER
Inactive Hazardous Waste Disposal ON
Site, Under Article 27, Title 13, CONSENT

of the Environmental Conservation
Law of the State of New York

by

THE CARBORUNDUM COMPANY

Specialty Graphite Unit of the

Metaullics Systems Division '

Respondent Site #932102
INDEX #B9-0229-88-07

WHEREAS :

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement

of Article 27, Title 13 of the Environmental Conservation Law of
the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites". This Order is entered into under
authority of ECL §27-1301 et seq. and §§71-2705(1) and 71-2727.

5. The Carborundum Company - Specialty Graphite Unit of
the Metaullics Systems Division ("Respondent') is a corporation
organized and existing under the laws of the State of Delaware
and is doing business in the State of New York in that
Respondent owns and operates an industrial facility at 2050 Cory
Drive in the Town of Wheatfield, County of Niagara, State of
New York (the "site").

3. The Site is an inactive hazardous waste disposal site,
as that term is defined at ECL Section 27-1301(2). The Site has

been listed in the Registry of Inactive Hazardous Waste Disposal



Sites in New York State as Site Number 932102. The Department
has classified the Site as a Classification "2" pursuant to ECL
Section 27-1305(4) (b) having found that the Site presents a
"significant threat to the public health or environment - action
required". Respondent denies that the Site presents a
"significant threat to the public health or environment"” and
Respondent does not agree with the classification "2" for the
Site by the Department. Respondent, nevertheless, enters into
and agrees to abide by the terms of this Order. |

4. Pursuant to ECL Section 27-1313(3) (a), whenever the
Commissioner of Environmental Conservation (the "Commissioner")
"finds that hazardous wastes at an inactive hazardous waste
disposal site constitute a significant threat to the
environment, he may order the owner of such site and/or any
person responsible for the disposal of hazardous wastes at such
site (i) to develop an inactive hazardous waste disposal site
remedial program, subject to the approval of the Department, at
such site, and (ii) to implement such program within reasonable
time limits specified in the order."

5. The Respondent entered into a Consent Oorder with the
Department on February 9, 1989, whereby Respondent agreed to
perform a Remedial Investigation/Feasibility Study at the Site.

The Respondent has fulfilled the technical obligations
under the February 9, 1989 Consent order and has identified and
characterized the contamination and developed the final remedial

action at the "Site" using requisite technology not inconsistent



with the Superfund Amendments and Reauthorization Act of 1986
’and the EPA document entitled "Guidance for Conducting Remedial
Investigations and Feasibility Studies Under CERCLA" (March
‘1988).

6. The Commissioner executed a Record of Decision on
~August 21, 1991 selecting the final remedial program for the
Site.

7. The Department and Respondent agree that the goals of
this Order shall be the development and implementation by tﬂe
Respondent of a Remedial Program for the Site in accordance with
the Record of Decision. (The Record of Decision is attached to
this Order as Appendix "A".)

8. Respondent, having waived its right to a hearing herein
pursuant to ECL Section 27-1313(4), and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms.

NOW, having considered this matter and being duly advised,
IT IS ORDERED THAT:

I. Respondent has and shall continue to retain qualified
professional consultants, contractors, laboratories quality
assurance, quality control personnel and data validators to
perform the technical, engineering and analytical obligations
required by this Order.

II. Within 30 days after the effective date of this Order,
Respondent shall submit to the Department all data within its

possession or control regarding environmental conditions on-Site



and off-Site and other information described below, to the
extent that such data have not previously been provided to the
Department.

ITII. Within 30 days after the effective date of this

order, Respondent shall submit to the Department the Remedial

Design Work Plan.

The Remedial Design Work Plan shall be prepared and

certified by an individual registered to practice professional
i

engineering by the State of New York, who may be an employee of

Respondent, or an individual or member of a firm which is
authorized to offer engineering services in accordance with
Article 145 of the New York State Education Law.

The Remedial Design Work Plan shall include the
followiné:

a. A detailed description of the means by which
each essential element of the Remedial Program will be
performed, to include but not be limited to:

1. the collection, destruction, treatment
and/or disposal of hazardous wastes, and their constituents and
degradation products, and any soil or other materials
contaminated thereby;

2. the collection, destruction, treatment,
and/or disposal of contaminated groundwater, leachate and air;

3. physical security and posting of the
Site;

4. health and safety of persons living



and/or working at or in the vicinity of the Site;

5. quality control and quality assurance
procedures and protocols to be applied during.implementation of
the Remedial Program;

6. monitoring which integrates needs which
are present both on-Site and off-Site during implementation of
the Remedial Program; and

b. A schedule for submission to the Department
of "Biddable Quality" documents for the Remedial Program, ‘
including plans and specifications prepared and certified by an
individual registered to practice professional engineering by
the State of New York who may be an employee of the Respondent,
or an individual or member of a firm which is authorized to
offer engineering services in accordance with Article 145 of the
New York State Education Law. These plans shall satisfy all
applicable local, state and federal laws, rules and regulations;

c. A time schedule for the Remedial Program and
provisions for periodic work-in-progress reports during the
Remedial Program;

d. The parameters, conditions, procedures and
protocols to determine the effectiveness of the Remedial
Program, including a schedule for periodic sampling of
groundwater monitoring wells on-Site and off-Site;

e. A description of operation, maintenance and
monitoring activities to be undertaken following completion of

the Remedial Program, including the number of years during which



such activities will be performed;

f. A contingency plan describing organized,
planned, and technically coordinated courses of action to be
followed in case of emergency or other special conditions,
including but not limited to equipment breakdowns, fire, odor,
explosion, spills, receipt or release of hazardous or toxic
materials or substances, and other incidents that could threaten
human health or safety or the environment; and

g. A health and safety plan for the protection
of persons at and in the vicinity of the Site during
construction and after completioﬁ of the Remedial Program. The
Plan shall be prepared in accordance with 29 C.F.R. 1910 by a
certified health and safety professional.

iv. A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to determine
whether it was prepared, and/or whether the work done to
generate the data and other information in the submittal was
done, in accordance with this order and generally accepted
technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal. All Department-approved submittals shall be
attached to, and shall become an enforceable part of, this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall

specify the reasons for its disapproval. Within 30 days (or



such longer time period as is designated by the Department in
its written notice) after receiving written notice that its
submittal has been disapproved, Respondent shall make a revised
submitﬁal to the Department that addresses all of the
Department's stated reasons for disapproving the first
submittal.

(b) After receipt of the revised submittal,
the Department shall notify Respondent in writing of its
approval or disapproval. If the Department disapproves the
revised submittal, Respondent shall be in violation of this
Order unless Respondent invokes the dispute resolution mechanism
set forth in paragraph XXI of this Order within 10 days of
receipt of written notice of disapproval. If the Department
approves the revised submittal, it shall be incorporated into
and become an enforceable part of this Order.

B. The Department may require Respondent to modify
and/or amplify and expand a submittal if the Department
determines, as a result of reviewing data generated by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary.

C. In the event the Department disapproves the
revision of a submittal which has been submitted pursuant to
Paragraph III of this Order, or in the event the Department
requires modification and/or amplification and expansion of a
submittal pursuant to Paragraph IV.B. of this Order, Respondent

shall have the right during the ten day period immediately



following receipt of written notification of the Department's
determination to invoke the dispute resolution mechanism set
forth in Paragraph XXI.

V. A. Respondent shall implement the Remedial Program in
accordance with the approved Remedial Design Work Plan which
shall be attached hereto as Appendix "B" and the schedule
contained therein. Respondent must obtain written approval from
the Department prior to deviating from the approved Remedial
Design Work Plan. ‘

B. During implementation of all construction
activities identified in the Remedial Design Work Plan,
Respondent shall have on-Site a representative who is qualified
to inspect the work on a basis consistent with generally
accepted industry practices.

C. Respondent shall submit to the Department 4 copies
of written monthly progress reports that: (i) describe the
actions which have been taken toward achieving compliance with
this Order during the previous month; (ii) include a summary of
all results of sampling and tests and all other data received or
generated by Respondent or its contractors or agents in the
previous month whether conducted pursuant to this Order or
conducted independently by Respondent; (1iii) identify all work
plans, reports and other deliverables required by this Order
which were completed and submitted during the previous month;
(iv) describe all actions, including, but not limited to, data

collection and implementation of work plans, which are scheduled



for the next month and provide other information relating to the
progress at the Site; (v) include information regarding
percentage of completion, unresolved delays encéuntered or
anticipated that may affect the future schedule for
implementation of the Respondent's obligations under the Order,
and description of efforts made to mitigate tho$e delays or
anticipated delays:; (vi) include any modifications to any work
plans that Respondent has proposed to the Department or that
have been approved by the Department; and (vii) describe alf
activities undertaken in support of the Citizen Participation
Plan during the previous month and those to be undertaken in the
next month. Respondent shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Consent Order.

D. Within 60 days after completion of the
construction activities identified in the Remedial Design Work
Plan, Respondent shall submit a Remedial Action Construction
Closeout Report ("Closeout Report"). The Closeout Report will
include documentation and sampling test results substantiating
that the performance standards have been met and will also
include és—built drawings, a final engineering report (each
reflecting all changes made during construction), final
operation, maintenance and monitoring plan and a certification
that the Remedial Design was completed in accordance with the
approved plans and specifications. Such certification shall be

made by an individual registered to practice professional



engineering by the State of New York who may be an employee of
the Respondent, or an individual or member of a firm which is
authorized to offer engineering services in accordance with
Article 145 of the New York State Education Law and who
supervised and inspected the work as it was performed.

E. Prior to its acceptance and approval of the
Closeout Report and the engineer's certification that
construction was completed in accordance with the approved
Remedial Design, the Department may require the Respondent éo
modify the Remedial Design and Construction if the Department
determines that such modification is necessary due to:

1. environmental conditions on-site or off-site
which are related to the presence of hazardous wastes at the
site and were unknown to the Department at the time of the
effective date of this Order, or

5. information received, in whole or in part,
after the effective date of this Order, where such unknown
environmental conditions or such information indicates that the
Remedial Program is not protective of human health or the
environment.

In the event the Department requires modification of
the Remedial Design and Construction, Respondent shall have the
right during the ten day period immediately following receipt of
written notification of such Department determination to invoke
the dispute resolution mechanism set forth in Paragraph XXI of

this Order.
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F. After receipt of the Closeout Report including
as-built drawings, final engineering report and certification,
the Department shall notify Respondent in writing whether it is
satisfied that all construction activities have been completed
in compliance with the approved Remedial Design. In the event
the Department determines that all construction activities have
not been completed in accordance with the approved Remedial
Design, Respondent shall have the right during the ten day
period immediately following receipt of the written notific;tion
of such Department determination to invoke the dispute
resolution mechanism set forth in Paragraph XXI.

VI. 1If the Department concludes that any element of the
Remedial Program fails to operate in accordance with the
Remedial Design or otherwise fails to protect human health or
the environment, the Department may require the Respondent to
take whatever action is necessary to ensure that the Remedial
Program operates in accordance with the Remedial Design or that
the Remedial Program otherwise protects human health and the
environment.

In the event the Department requires Respondent to take any
action pursuant to this Paragraph, Respondent shall have the
right during the ten day period immediately following receipt of
notification of such Department's written requirement to invoke
the dispute resolution mechanism set forth in Paragraph XXI of
this Order.

VII. Respondent shall operate, maintain and monitor all

11



elements of the Remedial Program for the period of years set
ﬁorth in the Record of Decision, implement the contingency plan
contained in the approved Remedial Design as appropriate, and
implement the health and safety plan contained in the approved
Remedial Design after completion. Respondent shall perform
reviews at least every 5 years. Reviews may also be performed
by Respondent at periods of less than 5 years should such a
review be appropriate. Respondent may apply for site delisting
or termination of a specific aspect of the Remedial Program‘at
any time, if the Remedial Action Objectives set forth in the
Record of Decision are obtained.

In the event Respondent does not agree with any
determination made by the Department concerning any Respondent
review of the Remedial Program pursuant to this paragraph,
Respondent shall have the right during the ten day period
immediately following receipt of written notification of such
Department determination to invoke the dispute resolution
mechanism set forth in Paragraph XXI of this Order.

VIII. The Department shall have the right to obtain split
samples, duplicate samples, or both, of all substances and
materials sampled by Respondent and the Department shall also
have the right to take its own samples. Respondent shall make
available to the Department the results of all sampling and/or
tests or other data generated by Respondent with respect to
implementation of this Consent order, and shall submit these

results in the status reports required under the Remedial Design
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Work Plan and this Order. If the Department takes a sample,
Respondent has the right, when possible, to take a split sample
of same. With the exception of samples taken for the purpose of
determining compliance with Department issued permits or
discharge or emission limitations, the Department shall make
reasonable efforts‘to provide the Respondent with five (5) days
notice prior to taking samples.

IX. Respondent shall provide notice to the Department at
least five (5) working days in advance of any field activities
to be conducted pursuant to this Order.

X. Respondent shall use its best efforts to obtain all
permits, easements, rights-of-way, rights-of-entry, approvals,
or authorizations necessary to perform Respondent's obligations
under this Order. For purposes of this Paragraph "best efforts"
includes the payment of reasonable sums of money in
consideration. If any access Or authorization required to
perform this Order is not obtained despite best efforts within
45 days of the effective date of this oOrder, or within 45 days
of the date the Department notifies the Respondent in writing
that additional access beyond that previously secured is
necessary, Respondent shall promptly notify the Department, and
shall include in that notification a summary of the steps
Respondent has taken to attempt to obtain such access or
authorization. In the event that Respondent through its best
efforts is unable to obtain the access or authorization

necessary to perform its obligations under this Order, the
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Department shall, consistent with its legal authority, assist in
obtaining such access or authorizations for or on behalf of
Respondent. The Department shall grant apéropriate extensions
of time for the fulfillment of the terms of this Order. The
Department may, as it deems appropriate, assist Respondent in
obtaining access. Respondent shall reimburse the Department, in
accordance with the procedures in paragraph XX, for all costs
incurred by the Department in obtaining access (including, but
not limited to, attorneys fees). i

In the event Respondent is not in agreement with the
Department determination concerning extension of time or
modification of Order, Respondent shall have the right during
the ten day period immediately following receipt of written
notification of such Department determination to invoke the
dispute resolution mechanism set forth in Paragraph XXI of this
Order.

XI. Respondent shall permit any duly designated employee,
consultant, contractor or agent of the Department or any State
agency to enter upon the Site or areas in the vicinity of the
Site which may be under the control of Respondent for purposes
of inspection, sampling and testing and to assure Respondent's
compliance with this Order. During implementation of the
Remedial Program, Respondent shall provide the Department with
reasonable use of suitable office space, including access to a
telephone, and shall permit the Department full access to all

records and job meetings.
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XII. Respondent shall not suffer any penalty under this
order or be subject to any proceeding or action if it cannot
comply with any requirement hereof because of an act of God,
war, riot or strikes or because of any condition or event
entirely beyond the control of Respondent or its agent or agents
carrying out Respondent's obligations under this Order.
Respondent shall immediately notify the Department in writing
when it obtains knowledge of any such condition and regquest an
appropriate extension or modification of this Order. ‘

In the event Respondent is not in agreement with the
Department determination concerning extension or modification of
this Order, Respondent shall have the right during the ten day
period immediately following receipt of Department's written
determination concerning extension or modification to invoke the
dispute resolution mechanism set forth in Paragraph XXI of this
Order.

XIII. The failure of the Respondent to comply with any
term of this Order shall be a violation of this Order and the
ECL.

XIV. Nothing contained in this Order shall be construed as
barring, diminishing, adjudicating or in any way affecting any
of the Department's rights, which include, but are not limited
to, the following:

a. the right to bring any action or proceeding against
anyone other than Respondent, its directors, officers,

employees, servants, agents, successors and assigns;
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b. the right to enforce this order against Respondent, its
directors, officers, employees, servants, agents, successors and
assigns in the event that Respondent shgll fail to satisfy any
of the terms hereof; |

c. the right to bring any action or proceeding against
Respondent, its directors, officers, employees, servants,
agents, successors and assigns with respect to claims for
natural resources damages as a result of the release or
threatened release of hazardous wastes oOr constituents at o£
from the Site or areas in the vicinity of the Site.

Xv. 1If, after review, the Department accepts and approves
the engineer's certification that construction of the Remedial
Program was completed in accordance with the approved Remedial
Design, then, unless a supplementary remedial program is
required pursuant to Paragraph VI, and except for the provisions
of paragraphs III(f), VII, XIV, XVII and XX hereof, such
acceptance shall constitute a full and complete satisfaction and
release of each and every claim, demand, remedy OT action
whatsoever against Respondent, its directors, officers,
employees, agents, successors and assigns, which the Department
has or may have pursuant to Article 27, Title 13 of the ECL
relative to or arising from the disposal of hazardous wastes at
the Site; provided, however, that the Department specifically
reserves all of its rights concerning, and any such release and
satisfaction shall not extend to, any investigation or

remediation the Department deems necessary due to:
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(1) environmental conditions on-site or off-site
which are related to the disposal of hazardous wastes at the
Site and were unknown to the Department at the time of its
approval of the Remedial Investigation Report; or

(2) information received, in whole or in part, after
the Department's approval of the Remedial Investigation Report,
and such unknown environmental conditions or information
indicates that the Remedial Program is not protective of human
health or the environment. The Department shall notify the‘
Respondent of such environmental conditions or information and
its basis for determining that the Remedial Program is not
protective of human health and the environment.

This release shall inure only to the benefit of the
Respondent, its directors, officers, employees, agents,
successors and assigns, with respect to the aforesaid matter.

Nothing herein shall be construed as barring, diminishing,
adjudicating or in any way affecting any legal or equitable
rights or claims, actions, suits, causes of action or demands
whatsoever that the Department may have against anyone other
than Respondent, its directors, officers, employees, agents,
successors‘and assigns.

XVI. This Order shall not be construed to prohibit the
commissioner or his duly authorized representative from
exercising any summary abatement powers.

XVII. Respondent shall indemnify and hold the Department,

the State of New York, and their representatives and employees
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harmless for all claims, suits, actions, damages and costs of
every name and description arising out of or resulting from the
fulfillment or attempted fulfillment of this.Order by
Respondent, it directors, officers, employeeé, servants, agents,
successors or assigns. Respondent shall not indemnify the
Department, the State of New York, and their:representatives and
employees for their unlawful, willful or malicious acts or
omissions.

XVITII. The effective date of this order shall be the éate
a fully executed copy of the Order is received by the
Respondent.

XIX. 1If Respondent desires that any provision of this
Order be changed, it shall make timely written application
signed by the Respondent to the Commissioner, setting forth
reasonable grounds for the relief sought. A copy of such
written application shall be delivered or mailed to the
Department project manager for the Site.

XX. Within 30 days after receipt of an itemization of
costs from the Department, Respondent shall pay to the
Department a sum of money which shall represent reimbursement
for the Department's reasonable expenses including, but not
limited to, labor, overhead, travel, analytical costs and
contractor costs incurred by the State of New York for
negotiating this Order, reviewing and revising submittals made
pursuant to this Order, overseeing activities conducted pursuant

to this Order, and collecting and analyzing split samples.
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Respondent shall not reimburse the Department for Department
staff attorney time except as provided in Paragraph X of this
order. Other than for the costs associated with split samples;
Respondent shall not reimburse the Department for costs
associated with any State sampling activities undertaken
pursuant to this Order unless specifically agreed to by
Respondent.

Itemization of costs shall include an accounting of
personal services indicating the employee name, title, biweékly
salary and time spent (in hours) on the project during the
billing period, as identified by an assigned time and activity
code. This information shall be documented by the Department's
quarterly reports of Direct Personal Service. The Department's
approved fringe benefit and indirect cost rates shall be
applied. Non-personal service costs shall be summarized by
category of expense (supplies and materials, travel,
contractual) and shall be documented by the New York State
Office of the State Comptroller's quarterly expenditure reports.
If Respondent objects to some or all of such claimed costs,
Respondent may, during the 10 day period immediately following
receipt of the itemization of costs from the Department, invoke
the dispute resolution mechanism set forth in Paragraph XXI of
this Oorder for those costs objected to. If Respondent does not
invoke the dispute resolution mechanism within the 10 day period
immediately following receipt of itemization of costs,

Respondent shall pay all costs as presented by the Department.
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Such payment shall be made by certified check payable to
the New York State Department of Environmental Conservation for
payment into the Hazardous Waste Remedial Fund established under
Section 97-b of the State Finance Law. Payment shall be sent to
the Bureau of Program Management, Division of Hazardous Waste
Remediation, N.Y.S.D.E.C., 50 Wolf Road, Room 208 Albany, New
York 12233-7010.

XXI. A. Whenever the dispute resolution mechanism is
authorized under this Consent Order, the following is the ‘
procedure to be used: Respondent requests to meet with the
Director of the Division of Hazardous Waste Remediation ("the
Director") in order to discuss the Department's determination or
requirement. At this meeting, Respondent shall be given an
opportunity to present its responses to the Department's
determination or requirement, and the Director shall have the
authority to modify and/or withdraw such determination or
requirement.

B. Following such meeting Respondent shall (1)
revise any submittal in accordance with the Department's
specific comments as modified, except for those which have been
withdrawn.by the Director and shall submit a revised submittal
or (2), except as provided in subparagraph C, undertake any
action required by the Department as modified by the Director.
The period of time within which the submittal must be revised or
the required action taken will be the period specified by the

Department in its notice of determination or requirement unless
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the Department revised the time frame during the meeting
referenced above. After receipt of the revised submittal or
performance of any required action by Respondent, the Department
shall notifyvthe Respondent in writing of its approval or
disapproval. If the Department determination is one of
disapproval’both the Department and Respondent shall have the
right to pursue whatever remedies at law may be legally
available to them, without prejudice to either's right to
contest the same.

C. Following the dispute resolution meeting and the
Director's decision, when the Department requirement is a
construction activity, the Respondent has the right to pursue
whatever remedies at law may be legally available and to
postpone the construction activity which was the subject of
dispute resolution pending resolution of the dispute by judicial
means. Any associated activities whose performance is dependent
upon the outcome of resolution of the dispute may be postponed
pending judicial resolution.

XXII. Within 30 days after the effective date of this
order, Respondent shall file a Declaration of Covenants and
Restrictions with the Niagara County Clerk to give all parties
who may acquire any interest in the Site notice of this Order.

XXIII. Respondent shall implement a citizen participation
program in coordination with and subject to the approval of the
Department. The citizen participation program shall be

consistent with the Department's publication entitled "New York
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State Inactive Hazardous Waste Site Citizen Participation Plan".
XXIV. 1In the event Respondent proposes to convey the whole
or any part of its interest in the Site, Respondent shall, not
fewer than 60 days prior to the préposed conveyance, notify the
Department in writing of the identity of the transferee and of
the nature and date of the proposed conveyance and shall notify
the traﬁsferee in writing, with a copy to the Department, of the

applicability of this Order.

i

XXV. All written communications required by this Order
shall be transmitted by United State Postal Service, by private
courier service, or hand delivered as follows:

A. Communication from Respondent shall be made as follows:

1. Director, Division of Hazardous Waste
Remediation
New York State Department of
Environmental Conservation
50 Wolf Road
Albany, new York 12233

2. Director, Bureau of Environmental
Exposure Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

3. Regional Engineer
Region 9
New York State Department of
Environmental Conservation
600 Delaware Avenue
Buffalo, new York 14202-1073

4. Division of Environmental Enforcement
New York State Department of
Environmental Conservation
600 Delaware Avenue
Buffalo, New York 14202-1073

B. Copies of work plans and reports shall be submitted
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as follows:

1. 2 copies to the Director, Division of
Hazardous Waste Remediation

2. 1 copy to the Director, Bureau of
Environmental Exposure Investigation

3. 4 copies to Regional Engineer

C. Communication to be made from the Department to the
Respondent shall be made as follows:

Mr. Richard Frankoski

Manager Environmental Properties ‘

BP America, Inc.

200 Public Square

Cleveland, Ohio 44114-2375

Ronald F. Spears, Jr.

Senior Environmental Specialist

The Carborundum Company

1625 Buffalo Avenue

Niagara Falls, New York 14302

XXVI. Respondent, its officers, directors, agents,
servants, employees, SucCessSOIsS and assigns shall be bound by
the terms of this Order.

XXVII. The terms hereof shall constitute the complete and
entire Order between Respondent and the Department concerning
the Site. No term, condition, understanding or agreement
purporting to modify or vary the terms hereof shall be binding
unless made in writing and subscribed by the party to be bound.
No informal advice, guidance, suggestion or comment by the

Department regarding any report, proposal, plan, specification,

schedule or any other submittal shall be construed as relieving

23



Respondent of its obligation to obtain such formal approvals as

may be required by this Order.

DATED: Albeney  , new vork
e 22 %
~

-~ - & r\ "’ l" / TN
\;>ﬁfo%A- Q;f rkiiizi;f

EDWARD O. SULLIVAN °

Deputy Commissioner

New York State Department of
Environmental Conservation
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives its right to a hearing herein as provided by
law, and agrees to be bound by this Order.

THE CARBORUNDUM COMPANY -
Specialty Graphite Unit of the
Metaullics Systems Division

By: -
//"’
Luiz F. Kahl
(Type Name of Signew)
Title: President
Date: December 2, 1991
STATE OF NEW YORK )
) s.s

County OF NIAGARA )
On this 2nd day of December , 1991 |
before me personally came Luiz F. Kahl ,

to me known, who being duly sworn, did depose and say that he

resides in Williamsville, New York : that
he is the President of the
Carborundum Company corporation described in and which

executed the foregoing instrument; that he knew the seal of said
corporation; that the seal affixed to said instrument was such
corporate seal; that it was so affixed by the order of the said

corporation and that he signed his name thereto by like order.

Qéﬂﬁznd /. Cy\ﬂé /

NOTARY PUBLIC /

DARLENE M. CON®
mmamm

Sﬁﬂ:ﬂanaw«amamuﬁéL/
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270 Michigan Avenue, Buffalo, NY 14203-2999

November 18, 1991

VIA FEDERAL EXPRESS

Richard M. Frankoski

Manager, Environmental Properties
BP America, Inc.

20C Public Square

Cleveland, OH 44114-2375

Re: Carborundum Specialty Products
New York State Inactive Hazardous Waste
Disposal Site #932102

Dear Mr. Frankoski:

Enclosed find duplicate originals of the Order on Consent,
both of which must be signed by the appropriate representative of
the Carborundum Company and returned to the undersigned.
Following signature by the Commissioner, one fully executed
original will be returned to Carborundum.

I have also enclosed for your information a copy of the
Consent Order which shades all the additions and lines through
the deletions. You will note that with one exception the
Department has accommodated all the concerns expressed in your
letter of October 23, 1991.

The Department will not revise Paragraph XXI in the manner
requested in your letter. It is the Department's positicn that
Carborundum must revise any submittal and attempt to comply with
Department determinations.

The Department will consider this the final form of the
Consent Order. It had been the Department's understanding, and,
we believe, the understanding of all parties to this process,
that the Consent Order would be signed within the week following
the Record of Decision. The Record of Decision was signed
August 21, 1991 and your most recent additional comments on the
Consent Order were not sent until October 23, 1991. Throughout
the period of negotiations the Department has been readily
available for discussion and has provided prompt responses to
comments and questions. It is the Department's position that a
more than reasonable period of time has been accorded

-



negotiations for this remedial program and consent order. We
will, therefore, expect the signed Orders to be returned to this
address on or before December 3, 1991.

Please contact the undersigned at 716-851-7050 if you have
any questions.

Very truly_ yours,

M

Maura C. Desmond

Senior Attorney

Division of Environmental
MCD/mf Enforcement
A:D150carb

Enclosure

cc: (w/enclosure-shaded copy)
Ronald F. Spears, Jr.
The Carborundum Company
2050 Cory Road
Sanborn, NY 14132

Martin Doster - Region 9 (w/o0 enclosure)



BP AMERICA BP America inc. m

200 Public Square
Cleveland, Ohio 44114-2375
(216} 586-4141

October 23, 1991

Ms. Maura Desmond

New York State Department of
Environmental Conservation

600 Delaware Avenue

Buffalo, NY 14202-1073

RE: Carborundum Specialty Products
Town of Wheatfield Site (#932102)

In performing its final review of the September 24, 1991 draft of the Consent Order
Carborundum identified additional areas of concern. The most notable involve the dispute
resolution procedure. It its present form Carborundum can invoke dispute resolution if the
DEC disapproves a revised submittal [Paragraph IV A(2)(b)]. Although the order does not
specifically define what constitutes a submittal, it provides for dispute resolution at two
distinct points in the remedial program. They are: (1) after submission of the Remedial
Action Close Out Report [Paragraph V(F)]; and (2) if Carborundum objects to a DEC
reimbursement request (Paragraph XX).

It is assumed that it is the intent that DEC’s disapproval of a number of other "submissions"
required under the Consent Order could also trigger dispute resolution. Carborundum would
intend that these other submissions include:

(1)  the Remedial Design Work Plan;

(2)  any supplemental design, work plan or report required by the Remedial Design Work
Plan; and

(3)  Remedial Program review document required by Paragraph VII.
In addition, it is Carborundum’s position that dispute resolution should also apply if:
(1) Carborundum is required to modify the approved remedial design [Paragraph V(F)], or

(2)  take any action to ensure that the Remedial Program operates in accordance with the
Remedial Design (Paragraph VI)



Ms. Maura Desmond
Page 2

(3) the DEC denies any request of an extension of time to fulfill the terms of the Order due
to Carborundum’s inability to obtain access (Paragraph X), or

(4) for any other reason described in Paragraph X1I.

Carborundum requests that the language of the Consent Order be clarified with respect to
these points.

The following additional concerns have also been identified:

e  Submittal Review. Paragraph IV A(2)(9), page 7.

If the DEC disapproves a submission, Carborundum will address all the DEC’s concerns
in the revised submission but cannot agree to "resolve" them. The words "and resolves"
should be deleted from line 4.

*  Monthly Progress Reports. Paragraph V C, page 8.

For the record, an understanding has been reached with Mr. M. Doster that monthly
progress reports as required by the Order will be brief (in general not to be more than 2
pages long). Any pertinent reports or data will be attached. Based on this
understanding, the language of Paragraph V is accepted.

e  Split Samples. Paragraph VIII, pages 11 and 12.
The DEC should notify and provide Carborundum an opportunity to split all DEC
samples not just duplicates. Delete "duplicate” from line 25, page 11 and line 3, page
12. '

*  Access. Paragraph X, page 12.
Typo on Line 24; substitute "or" for "an".

*  Force Majeure. Paragraph XII, page 13.

There is a continuing risk that labor strikes could preclude access to the site.

Strikes should be included in the list of events for temporary noncompliance.



Ms. Maura Desmond
Page 3

* Dispute Resolution. Paragraph XXI, page 18.

If Carborundum disagrees with the Director’s determination, it should initially be able to
pursue whatever remedies may be available at that time and not be required to develop a
revised submission. Insert "have the opportunity to" after "shall" in line 24, page 18.
Change "Report” to "submittal” line 1, page 19. Change "must" to "may" line 2, page
19. Insert "or if respondent disagrees with the Director’s determination" after "revised
submittal” line §, page 19.

I anticipate that these comments represent the final issues of concern to Carborundum and BP
America. Itis our intent that resolution of these issues will result in the final execution of the
Consent Order. Please provide me with your response when available.

Do I il

chard M. Frankoski
Manager, Environmental Properties

Sincerely,

RMF:rd
.am9

cc: R.F. Spears (Carborundum)

DL. BeH (BPA)
D.R. Langshaw (BPA)
Tom Ferraro (E&E)



600 Delaware Avenue, Buffalo, NY 14202-1073

September 24, 1991

Ronald F. Spears, Jr.

Senior Environmental Specialist
The Carborundum Company

1625 Buffalo Avenue

Niagara Falls, NY 14302

Re: Carborundum Specialty Products, Site #932102
Dear Mr. Spears:

Enclosed find duplicate originals of the Order on Consent
for the above-named site. Please have the appropriate
representative of Carborundum sign both originals and return them
to me. One fully executed original will be returned to you
following signature by the Deputy Commissioner. We would
appreciate your prompt attention to this matter.

Very truly yours, -

//h// ,, J O AL i enn L4 /
N O 2 e
Maura C. Desmond
Senior Attorney
Division of Environmental
MCD/mf Enforcement
A:Dll15carb

¢
3 {

Enclosures

cc: M. Doster (w/encl)
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STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
Development and Implementation

of a Remedial Program for an ORDER
Inactive Hazardous Waste Disposal ON
Site, Under Article 27, Title 13, CONSENT

of the Environmental Conservation
Law of the State of New York

by
THE CARBORUNDUM COMPANY
Specialty Graphite Unit of the
Metaullics Systems Division
Respondent Site #932102
INDEX #B9-0229-88-07
WHEREAS:

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law of
the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites". This Order is entered into under
authority of ECL §27-1301 et seq. and §§71-2705(1) and 71-2727.

2. The Carborundum Company - Specialty Graphite Unit of
the Metaullics Systems Division ("Respondent") is a corporation
organized and existing under the laws of the State of Delaware
and is doing business in the State of New York in that
Respondent owns and operates an industrial facility at 2050 Cory
Drive in the Town of Wheatfield, County of Niagara, State of
New York (the "Site").

3. The Site is an inactive hazardous waste disposal site,
as that term is defined at ECL Section 27-1301(2). The Site has

been listed in the Registry of Inactive Hazardous Waste Disposal



Sites in New York State as Site Number 932102. The Department
has classified the Site as a Classification "2" pursuant to ECL
Section 27-1305(4) (b) having found that the Site presents a
"significant threat to the public health or environment - action
required". Respondent denies that the Site presents a
"significant threat to the public health or environment" and
Respondent does not agree with the classification "2" for the
Site by the Department. Respondent, nevertheless, enters into
and agrees to abide by the terms of this Order.

4, Pursuant to ECL Section 27-1313(3) (a), whenever the
Commissioner of Environmental Conservation (the "Commissioner")
"finds that hazardous wastes at an inactive hazardous waste
disposal site constitute a significant threat to the
environment, he may order the owner of such site and/or any
person responsible for the disposal of hazardous wastes at such
site (i) to develop an inactive hazardous waste disposal site
remedial program, subject to the approval of the Department, at
such site, and (ii) to implement such program within reasonable
time limits specified in the order."

5. The Respondent entered into a Consent Order with the
Department on February 9, 1989, whereby Respondent agreed to
perform a Remedial Investigation/Feasibility Study at the Site.

The Respondent has fulfilled the technical obligations
under the February 9, 1989 Consent order and has identified and
characterized the contamination and developed the final remedial

action at the "Site" using requisite technology not inconsistent



with the Superfund Amendments and Reauthorization Act of 1986
and the EPA document entitled "Guidance for Conducting Remedial
Investigations and Feasibility Studies Under CERCLA" (March
1988) .

6. The Commissioner executed a Record of Decision on
August 21, 1991 selecting the final remedial program for the
Site.

7. The Department and Respondent agree that the goals of
this Order shall be the development and implementation by the
Respondent of a Remedial Program for the Site in accordance with
the Record of Decision. (The Record of Decision is attached to
this Order as Appendix "A".)

8. Respondent, having waived its right to a hearing herein
pursuant to ECL Section 27-1313(4), and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms.

NOW, having considered this matter and being duly advised,
IT IS ORDERED THAT:

I. Respondent has and shall continue to retain qualified
professional consultants, contractors, laboratories quality
assurance, quality control personnel and data validators to
perform the technical, engineering and analytical obligations
required by this Order.

IT. Within 30 days after the effective date of this Order,
Respondent shall submit to the Department all data within its

possession or control regarding environmental conditions on-Site



and off-Site and other information described below, to the
extent that such data have not previously been provided to the
Department.

III. Within 30 days after the effective date of this
Order, Respondent shall submit to'the Department the Remedial
Design Work Plan.

The Remedial Design Work Plan shall be prepared and
certified by an individual registered to practice professional
engineering by the State of New York, who may be an employee of
Respondent, or an individual or member of a firm which is
authorized to offer engineering services in accordance with
Article 145 of the New York State Education Law.

The Remedial Design Work Plan shall include the
following:

a. A detailed description of the means by which
each essential element of the Remedial Program will be
performed, to include but not be limited to:

1. the collection, destruction, treatment
and/or disposal of hazardous wastes, and their constituents and
degradation products, and any soil or other materials
contaminated thereby:

2. the collection, destruction, treatment,
and/or disposal of contaminated groundwater, leachate and air;

3. physical security and posting of the
Site;

4. health and safety of persons living



and/or working at or in the vicinity of the Site;

5. gquality control and quality assurance
procedures and protocols to be applied during implementation of
the Remedial Program;

6. monitoring which integrates needs which
are present both on-Site and off-Site during implementation of
the Remedial Program; and

b. A schedule for submission to the Department
of "Biddable Quality" documents for the Remedial Program,
including plans and specifications prepared and certified by an
individual registered to practice professional engineering by
the State of New York who may be an employee of the Respondent,
or an individual or member of a firm which is authorized to
offer engineering services in accordance with Article 145 of the
New York State Education Law. These plans shall satisfy all
applicable local, state and federal laws, rules and regulations;

c. A time schedule for the Remedial Program and
provisions for periodic work-in-progress reports during the
Remedial Program;

d. The parameters, conditions, procedures and
protocols to determine the effectiveness of the Remedial
Program, including a schedule for periodic sampling of
groundwater monitoring wells on-Site and off-Site;

e. A description of operation, maintenance and
monitoring activities to be undertaken following completion of

the Remedial Program, including the number of years during which



such activities will be performed;

f. A contingency plan describing organized,
planned, and technically coordinated courses of action to be
followed in case of emergency or other special conditions,
including but not limited to equipment breakdowns, fire, odor,
explosion, spills, receipt or release of hazardous or toxic
materials or substances, and other incidents that could threaten
human health or safety or the environment; and

g. A health and safety plan for the protection
of persons at and in the vicinity of the Site during
construction and after completion of the Remedial Program. The
Plan shall be prepared in accordance with 29 C.F.R. 1910 by a
certified health and safety professional.

Iv. A. (1) The Department shall review each of the
submittals Respondent makes pursuant to this Order to determine
whether it was prepared, and/or whether the work done to
generate the data and other information in the submittal was
done, in accordance with this Order and generally accepted
technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal. All Department-approved submittals shall be
attached to, and shall become an enforceable part of, this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall

specify the reasons for its disapproval. Within 30 days (or



such longer time period as is designated by the Department in
its written notice) after receiving written notice that its
submittal has been disapproved, Respondent shall make a revised
submittal to the Department that addresses and resolves all of
the Department's stated reasons for disapproving the first
submittal.

(b) After receipt of the revised submittal,
the Department shall notify Respondent in writing of its
approval or disapproval. If the Department disapproves the
revised submittal, Respondent shall be in violation of this
Oorder unless Respondent invokes the dispute resolution mechanism
set forth in paragraph XXI of this Order within 10 days of
receipt of written notice of disapproval. If the Department
approves the revised submittal, it shall be incorporated into
and become an enforceable part of this Order.

B. The Department may require Respondent to modify
and/or amplify and expand a submittal if the Department
determines, as a result of reviewing data generated by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary.

V. A. Respondent shall implement the Remedial Program in
accordance with the approved Remedial Design Work Plan which
shall be attached hereto as Appendix "B" and the schedule
contained therein. Respondent must obtain written approval from
the Department prior to deviating from the approved Remedial

Design Work Plan.



B. During implementation of all construction
activities identified in the Remedial Design Work Plan,
Respondent shall have on-Site a representative who is qualified
to inspect the work on a basis consistent with generally
accepted industry practices.

C. Respondent shall submit to the Department 4 copies
of written monthly progress reports that: (i) describe the
actions which have been taken toward achieving compliance with
this Order during the previous month; (ii) include a summary of
all results of sampling and tests and all other data received or
generated by Respondent or its contractors or agents in the
previous month whether conducted pursuant to this Order or
conducted independently by Respondent; (iii) identify all work
plans, reports and other deliverables required by this Order
which were completed and submitted during the previous month;
(iv) describe all actions, including, but not limited to, data
collection and implementation of work plans, which are scheduled
for the next month and provide other information relating to the
progress at the Site; (v) include information regarding
percentage of completion, unresolved delays encountered or
anticipated that may affect the future schedule for
implementation of the Respondent's obligations under the Order,
and description of efforts made to mitigate those delays or
anticipated delays; (vi) include any modifications to any work
plans that Respondent has proposed to the Department or that

have been approved by the Department; and (vii) describe all



activities undertaken in support of the Citizen Participation
Plan during the previous month and those to be undertaken in the
next month. Respondent shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Consent Order.

D. Within 60 days after completion of the
construction activities identified in the Remedial Design Work
Plan, Respondent shall submit a Remedial Action Construction
Closeout Report ("Closeout Report"). The Closeout Report will
include documentation and sampling test results substantiating
that the performance standards have been met and will also
include as-built drawings, a final engineering report (each
reflecting all changes made during construction), final
operation, maintenance and monitoring plan and a certification
that the Remedial Design was completed in accordance with the
approved plans and specifications. Such certification shall be
made by an individual registered to practice professional
engineering by the State of New York who may be an employee of
the Respondent, or an individual or member of a firm which is
authorized to offer engineering services in accordance with
Article 145 of the New York State Education Law and who
supervised and inspected the work as it was performed.

E. Prior to its acceptance and approval of the
Closeout Report and the engineer's certification that
construction was completed in accordance with the approved

Remedial Design, the Department may require the Respondent to



modify the Remedial Design and Construction if the Department
determines that such modification is necessary due to:

1. environmental conditions on-site or off-site
which are related to the presence of hazardous wastes at the
site and were unknown to the Department at the time of the
effective date of this Order, or

2. information received, in whole or in part,
after the effective date of this Order, where such unknown
environmental conditions or such information indicates that the
Remedial Program is not protective of human health or the
environment.

F. After receipt of the Closeout Report including
as-built drawings, final engineering report and certification,
the Department shall notify Respondent in writing whether it is
satisfied that all construction activities have been completed
in compliance with the approved Remedial Design. In the event
the Department determines that all construction activities have
not been completed in accordance with the approved Remedial
Design, Respondent shall have the right during the ten day
period immediately following receipt of the written notification
by the Department to invoke the dispute resolution mechanism set
forth in paragraph XXI.

VI. If the Department concludes that any element of the
Remedial Program fails to operate in accordance with the
Remedial Design or otherwise fails to protect human health or

the environment, the Department may require the Respondent to
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take whatever action is necessary to ensure that the Remedial
Program operates in accordance with the Remedial Design or that
the Remedial Program otherwise protects human health and the
environment.

VII. Respondent shall operate, maintain and monitor all
elements of the Remedial Program for the period of years set
forth in the Record of Decision, implement the contingency plan
contained in the approved Remedial Design as appropriate, and
implement the health and safety plan contained in the approved
Remedial Design after completion. Respondent shall perform
reviews at least every 5 years. Reviews may also be performed
by Respondent at periods of less than 5 years should such a
review be appropriate. Respondent may apply for site delisting
or termination of a specific aspect of the Remedial Program at
any time, if the Remedial Action Objectives set forth in the
Record of Decision are obtained.

VIII. The Department shall have the right to obtain split
samples, duplicate samples, or both, of all substances and
materials sampled by Respondent and the Department shall also
have the right to take its own samples. Respondent shall make
available to the Department the results of all sampling and/or
tests or other data generatéd by Respondent with respect to
implementation of this Consent Order, and shall submit these
results in the status reports required under the Remedial Design
Work Plan and this Order. If the Department takes a duplicate

sample, Respondent has the right, when possible, to take a split

11



sample of same. The Department shall make reasonable efforts to
provide the Respondent with five (5) days notice prior to taking
duplicate samples.

IX. Respondent shall provide notice to the Department at
least five (5) working days in advance of any field activities
to be conducted pursuant to this Order.

X. Respondent shall use its best efforts to obtain all
permits, easements, rights-of-way, rights-of-entry, approvals,
or authorizations necessary to perform Respondent's obligations
under this Order. For purposes of this Paragraph "best efforts"
includes the payment of reasonable sums of money in
consideration. If any access or authorization required to
perform this Order is not obtained despite best efforts within
45 days of the effective date of this Order, or within 45 days
of the date the Department notifies the Respondent in writing
that additional access beyond that previously secured is
necessary, Respondent shall promptly notify the Department, and
shall include in that notification a summary of the steps
Respondent has taken to attempt to obtain such access or
authorization. In the event that Respondent through its best
efforts is unable to obtain the access or authorization
necessary to perform its obligations under this Order, the
Department shall, consistent with its legal authority, assist in
obtaining such access or authorizations for an on behalf of
Respondent. The Department shall grant appropriate extensions

of time for the fulfillment of the terms of this Order. The
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Department may, as it deems appropriate, assist Respondent in
obtaining access. Respondent shall reimburse the Department, in
accordance with the procedures in paragraph XX, for all costs
incurred by the Department in obtaining access (including, but
not limited to, attorneys fees).

XI. Respondent shall permit any duly designated employee,
consultant, contractor or agent of the Department or any State
agency to enter upon the Site or areas in the vicinity of the
Site which may be under the control of Respondent for purposes
of inspection, sampling and testing and to assure Respondent's
compliance with this Order. During implementation of the
Remedial Program, Respondent shall provide the Department with
reasonable use of suitable office space, including access to a
telephone, and shall permit the Department full access to all
records and job meetings.

XII. Respondent shall not suffer any penalty under this
Oorder or be subject to any proceeding or action if it cannot
comply with any requirement hereof because of an act of God, war
or riot or because of any condition or event entirely beyond the
control of Respondent or its agent or agents carrying out
Respondent's obligations under this Order. Respondent shall
immediately notify the Department in writing when it obtains
knowledge of any such condition and request an appropriate
extension or modification of this Order.

XIII. The failure of the Respondent to comply with any

term of this Order shall be a violation of this Order and the
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ECL.

XIV. ©Nothing contained in this Order shall be construed as
barring, diminishing, adjudicating or in any way affecting any
of the Department's rights, which include, but are not limited
to, the following:

a. the right to bring any action or proceeding against
anyone other than Respondent, its directors, officers,
employees, servants, agents, successors and assigns;

b. the right to enforce this order against Respondent, its
directors, officers, employees, servants, agents, successors and
assigns in the event that Respondent shall fail to satisfy any
of the terms hereof;

c. the right to bring any action or proceeding against
Respondent, its directors, officers, employees, servants,
agents, successors and assigns with respect to claims for
natural resources damages as a result of the release or
threatened release of hazardous wastes or constituents at or
from the Site or areas in the vicinity of the Site.

XV. If, after review, the Department accepts and approves
the engineer's certification that construction of the Remedial
Program was completed in accordance with the approved Remedial
Design, then, unless a supplementary remedial program is
required pursuant to Paragraph VI, and except for the provisions
of paragraphs III(f), VII, XIV, XVII and XX hereof, such
acceptance shall constitute a full and complete satisfaction and

release of each and every claim, demand, remedy or action
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whatsoever against Respondent, its directors, officers,
employees, agents, successors and assigns, which the Department
has or may have pursuant to Article 27, Title 13 of the ECL
relative to or arising from the disposal of hazardous wastes at
the Site; provided, however, that the Department specifically
reserves all of its rights concerning, and any such release and
satisfaction shall not extend to, any investigation or
remediation the Department deems necessary due to:

(1) environmental conditions on-site or off-site
which are related to the disposal of hazardous wastes at the
Site and were unknown to the Department at the time of its
approval of the Remedial Investigation Report; or

(2) information received, in whole or in part, after
the Department's approval of the Remedial Investigation Report,
and such unknown environmental conditions or information
indicates that the Remedial Program is not protective of human
health or the environment. The Department shall notify the
Respondent of such environmental conditions or information and
its basis for determining that the Remedial Program is not
protective of human health and the environment.

This release shall inure only to the benefit of the
Respondent, its directors, officers, employees, agents,
successors and assigns, with respect to the aforesaid matter.

Nothing herein shall be construed as barring, diminishing,
adjudicating or in any way affecting any legal or equitable

rights or claims, actions, suits, causes of action or demands
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whatsoever that the Department may have against anyone other
than Respondent, its directors, officers, employees, agents,
successors and assigns.

XVI. This Order shall not be construed to prohibit the
Commissioner or his duly authorized representative from
exercising any summary abatement powers.

XVII. Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages and costs of
every name and description arising out of or resulting from the
fulfillment or attempted fulfillment of this Order by
Respondent, it directors, officers, employees, servants, agents,
successors or assigns. Respondent shall not indemnify the
Department, the State of New York, and their representatives and
employees for their unlawful, willful or malicious acts or
omissions.

XVITI. The effective date of this order shall be the date
a fully executed copy of the Order is received by the
Respondent.

XIX. If Respondent desires that any provision of this
order be changed, it shall make timely written application
signed by the Respondent to the Commissioner, setting forth
reasonable grounds for the relief sought. A copy of such
written application shall be delivered or mailed to the
Department project manager for the Site.

XX. Within 30 days after receipt of an itemization of
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costs from the Department, Respondent shall pay to the
Department a sum of money which shall represent reimbursement
for the Department's reasonable expenses including, but not
limited to, labor, overhead, travel, analytical costs and
contractor costs incurred by the State of New York for
negotiating this Order, reviewing and revising submittals made
pursuant to this Order, overseeing activities conducted pursuant
to this Order, and collecting and analyzing split samples.
Respondent shall not reimburse the Department for Department
staff attorney time except as provided in Paragraph X of this
order. Other than for the costs associated with split samples,
Respondent shall not reimburse the Department for costs
associated with any State sampling activities undertaken
pursuant to this Order unless specifically agreed to by
Respondent.

Itemization of costs shall include an accounting of
personal services indicating the employee name, title, biweekly
salary and time spent (in hours) on the project during the
billing period, as identified by an assigned time and activity
code. This information shall be documented by the Department's
quarterly reports of Direct Personal Service. The Department's
approved fringe benefit and indirect cost rates shall be
applied. Non-personal service costs shall be summarized by
category of expense (supplies and materials, travel,
contractual) and shall be documented by the New York State

Office of the State Comptroller's quarterly expenditure reports.
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If Respondent objects to some or all of such claimed costs,
Respondent may, during the 10 day period immediately following
receipt of the itemization of costs from the Department, invoke
the dispute resolution mechanism set forth in Paragraph XXI of
this Order for those costs objected to. If Respondent does not
invoke the dispute resolution mechanism within the 10 day period
immediately following receipt of itemization of costs,
Respondent shall pay all costs as presented by the Department.

Such payment shall be made by certified check payable to
the New York State Department of Environmental Conservation for
payment into the Hazardous Waste Remedial Fund established under
Section 97-b of the State Finance Law. Payment shall be sent to
the Bureau of Program Management, Division of Hazardous Waste
Remediation, N.Y.S.D.E.C., 50 Wolf Road, Room 208 Albany, New
York 12233-7010.

XXI. Whenever the dispute resolution mechanism is
authorized under this Consent Order, the following is the
procedure to be used: Respondent requests to meet with the
Director of the Division of Hazardous Waste Remediation ("the
Director") in order to discuss the Department's objections. At
this meeting, Respondent shall be given an opportunity to
present its responses to the Department's objections, and the
Director shall have the authority to modify and/or withdraw such
objections. Respondent shall revise the submittal in accordance
with the Department's specific comments as modified, except for

those which have been withdrawn by the Director and shall submit

18



a revised Report. The period of time within which the submittal
must be revised as specified by the Department in its notice of
disapproval will control unless the Department revised the time
frame during the meeting referenced above.

After receipt of the revised submittal, the Department
shall notify the Respondent in writing of its approval or
disapproval of the revised submittal.

If the Department disapproves the revised submittal, both
the Department and Respondent shall have the right to pursue
whatever remedies at law may be legally available to thenm,
without prejudice to either's right to contest the same.

XXII. Within 30 days after the effective date of this
Oorder, Respondent shall file a Declaration of Covenants and
Restrictions with the Niagara County Clerk to give all parties
who may acquire any interest in the Site notice of this Order.

XXIII. Respondent shall implement a citizen participation
program in coordination with and subject to the approval of the
Department. The citizen participation program shall be
consistent with the Department's publication entitled "New York
State Inactive Hazardous Waste Site Citizen Participation Plan".

XXIV. 1In the event Respondent proposes to convey the whole
or any part of its interest in the Site, Respondent shall, not
fewer than 60 days prior to the proposed conveyance, notify the
Department in writing of the identity of the transferee and of
the nature and date of the proposed conveyance and shall notify

the transferee in writing, with a copy to the Department, of the
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applicability of this Order.

XXV.

All written communications required by this Order

shall be transmitted by United State Postal Service, by private

courier service, or hand delivered as follows:

A.

1.

B.

Communication from Respondent shall be made as follows:

Director, Division of Hazardous Waste
Remediation

New York State Department of
Environmental Conservation

50 Wolf Road

Albany, new York 12233

Director, Bureau of Environmental
Exposure Investigation

New York State Department of Health
2 University Place

Albany, New York 12203

Regional Engineer

Region 9

New York State Department of
Environmental Conservation
600 Delaware Avenue

Buffalo, new York 14202-1073

Division of Environmental Enforcement
New York State Department of
Environmental Conservation

600 Delaware Avenue

Buffalo, New York 14202-1073

Copies of work plans and reports shall be submitted

as follows:

1.

2 copies to the Director, Division of
Hazardous Waste Remediation

1 copy to the Director, Bureau of
Environmental Exposure Investigation

4 copies to Regional Engineer

Communication to be made from the Department to the

Respondent shall be made as follows:
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Mr. Richard Frankoski

Manager Environmental Properties

BP America, Inc.

200 Public Square

Cleveland, Ohio 44114-2375

Ronald F. Spears, Jr.

Senior Environmental Specialist

The Carborundum Company

1625 Buffalo Avenue

Niagara Falls, New York 14302

XXVI. Respondent, its officers, directors, agents,
servants, employees, successors and assigns shall be bound by
the terms of this Order.

XXVII. The terms hereof shall constitute the complete and
entire Order between Respondent and the Department concerning
the Site. No term, condition, understanding or agreement
purporting to modify or vary the terms hereof shall be binding
unless made in writing and subscribed by the party to be bound.
No informal advice, guidance, suggestion or comment by the
Department regarding any report, proposal, plan, specification,
schedule or any other submittal shall be construed as relieving
Respondent of its obligation to obtain such formal approvals as

may be required by this Order.

DATED: , New York
, 1991

EDWARD O. SULLIVAN

Deputy Commissioner

New York State Department of
Environmental Conservation
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives its right to a hearing herein as provided by
law, and agrees to be bound by this Order.

THE CARBORUNDUM COMPANY -
Specialty Graphite Unit of the
Metaullics Systems Division

By:
(Type Name of Signer)
Title:
Date:
STATE OF NEW YORK )
) s.s.:
County OF )
On this day of , 19 '

before me personally came '

to me known, who being duly sworn, did depose and say that he

resides in ; that

he is the of the

corporation described in and which

executed the foregoing instrument; that he knew the seal of said
corporation; that the seal affixed to said instrument was such
corporate seal; that it was so affixed by the order of the said

corporation and that he signed his name thereto by like order.

NOTARY PUBLIC

22



600 Delaware Avenue, Buffalo, NY 14202-1073

September 24, 1991

Richard M. Frankoski

Manager, Environmental Properties
BP America, Inc.

200 Public Square

Cleveland, Ohio 44114-2375

Re: Carborundum Specialty Products
New York State Inactive Hazardous Waste
Disposal Site #932102

Dear Mr. Frankoski:

Enclosed find one copy of the Consent Order for the
Carborundum Site. I have forwarded two originals to
Ronald F. Spears at Carborundum in Niagara Falls. As we
discussed on September 23, 1991, I have incorporated several of
the proposed changes from your September 18th letter. Please
note also that I have made a change to Paragraph XV: the
reference to Paragraph "III(f)" was moved to maintain consistency
in the Order.

The Department requests your prompt attention to this
matter.

Very truly yours,

Maura C. Desmond

Senior Attorney

Division of Environmental
MCD/mf Enforcement
A:Dllé6carb

Enclosure

cc: M. Doster




BP AMER'CA BPAmef?’calnc.
200 Public Square

Cleveland, Ohio 44114-2375
(216) 586-4141

‘September 18, 1991

Ms. Maura Desmond
New York State Department
of Environmental Conservation
600 Delaware Avenue
Buffalo, NY 14202-1073

RE: Carborundum Specialty Products
Town of Wheatfield Site (#932102)

Dear Ms. Desmond:

BP America Inc. (BPA) is in receipt of the revised draft Consent Order (Draft Order) for the
above site which was transmitted on August 19, 1991. After review of the Draft Order, only
a few issues are still of concern or require clarification. The proposed changes to the Draft

Order are as follows:

1. Paragraph V (page 9) - Monthly Progress Reports

The example Monthly Progress Report attached to your August 19, 1991 letter is
acceptable for monthly reporting during Remedial Action. Appropriately, Items ii), vi)
and vii) of Paragraph V(C) of the Draft Order (the reporting of sampling data,
modifications to the work plans, and activities regarding the Citizen’s Participation
Plan) are not inciuded in the example Monthly Progress Report. It is requested that
reference to these items also be deleted from the Draft Order. Information related to

these issues will be provided to the DEC by letter reports, when substantive actions
occur.

2. Paragraph V(D) (page 10) Project Closeout Report

The intent of the report entitled "Project Closeout Report" was discussed with Martin
Doster, P.E. on August 27, 1991. Mr. Doster explained that the report was intended to
document the completion of the construction phase of the project and suggested that a
title such as "Remedial Action Construction Closeout Report” would be more
descriptive. It is requested that this change be incorporated into the Consent Order.



Paragraph VII, (page 12) Remediation Period and Contingency Plan

Period of Remediation: The first three lines of Paragraph VII state that "Respondent
shall operate, maintain and monitor all elements of the Remedial Program for a period
of years set forth in the Record of Decision." The ROD has not been available for
review; however, we understand that the Project Remedial Action Plan (PRAP)
contains language which is similar to the ROD. The PRAP (Paragraph 1, page 15)
states that a review period will be conducted at least once every five years. Under
current plans, soil remediation using vapor extraction would most likely be completed
in three years. However, under the current text, no mechanism exists to review or end
this portion of the remedial program once it has been completed or apply for site
delisting.

To address this concern, it is requested that more specific language regarding review
periods be included in the Draft Order such that the first three lines of Paragraph VII,
page 12, are amended as follows:

"Respondent shall operate, maintain and monitor all elements of the remedial
program for a period of years set forth in the Record of Decision. Respondent
shall perform reviews at least every 5 years. Reviews may also be performed by
Respondent at periods of less than 5 years should such a review be appropriate.
Respondent may apply for site delisting of termination of a specific aspect of the
Remedial Program at any time, if Remedial Action Objectives set forth in the
Record of Decision are obtained.”

Contingency Plan: Regarding the implementation of the contingency plan, BPA does
not understand the need to modify the language in the July 3, 1991 Draft Order.

It is requested that the following section of the first paragraph on page 12 be retained:
"....implement the contingency plan contained in the approved Remedial Design

in the event any element of the Remedial Program fails after completion or
otherwise fails to protect human health or the environment,...."

4. Paragraph VIII, (page 12)

It is requested that the following sentence be added at the end of Paragraph VIIIL

"“The Department will provide the Respondent with five days notice prior to
taking duplicate samples."




5. Paragraph XX (page 18) .
BPA is willing to reimburse the state for costs associated with split sampling, but not
for costs associated with any other state sampling activities undertaken pursuant to this
order unless specifically agreed to in writing. It is therefore requested that the word
"split" be inserted between "analyzing" and “"samples" in line 4 of page 18.

6. Paragraph XXV (C) (page 18): Respondent Address

The following addresses should be inserted in the above-referenced paragraph.

Mr. Richard Frankoski Ronald F. Spears, Jr.

Manager, Environmental Properties Senior Environmental Specialist
BP America, Inc. The Carborundum Company
200 Public Square 1625 Buffalo Avenue
Cleveland, Ohio 44114-2375 Niagara Falls, NY 14302

Please provide me with your response to these proposed changes at your convenience.

Sincerely,

Gecdn il

Manager, Environmental Properties

RMF:rd
al3

cc:  D.L. Bell, (BPA)
R.F. Spears (Carborundum)
D.R. Langshaw (BPA)
T.E. Ferraro (E & E)
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BP AMERICA BP America Inc.

200 Public Square
Clevetand, Ohio 44114-2375
{216) 586-4141

August 9, 1991

Ms. Maura Desmond

New York State Department of
Environmental Conservation

600 Delaware Avenue

Buffalo, NY 14202-1073

RE: Carborundum Specialty Products
Town of Wheatfield Site (#932102)

Dear Ms. Desmond:

BP America, Inc. (BPA) is in receipt of the revised draft Consent Order (Draft Order) for the
above referenced site which was transmitted July 3, 1991. The Draft Order has addressed a
majority of the concerns which were raised with respect to the previous draft; however, a
limited number of issues are still of concern and/or require clarification. The proposed
changes to the Draft Order are as follows:

1. ParagraphI (page 3) - Contractor Approval

It should be unnecessary to require that work be performed by DEC approved
contractors. Such a requirement would create additional review functions that could
delay the remedial work and increase response costs without providing any additional
benefits. Such a requirement could also create additional liability concerns for the DEC.

BPA intends to hire qualified individuals for this project, and all work will be done in
accordance with applicable federal, state, and local requirements.

It is unclear what criteria the DEC would use to determine what constitutes an
acceptable contractor. The extent of information regarding the experience, capabilities,
and qualifications of persons selected to perform work under this order is not specified.

It is requested that the proposed Draft Order language be replaced with language similar
to that which was agreed to by the DEC in a May 14, 1991 RD/RA Consent Order
entered into with Endicott Johnson (the "EJ Order") which provided:

"Respondent shall retain professional consultants, contractors, and laboratories
fully capable of performing the technical, engineering, and analytical obligations
required by this order."”



Ms. Maura Desmond
Page 2
August 9, 1991

2. Paragraph III (page 3) - Work Plan Submission

The Draft Order specifies that a Remedial Design Work Plan with biddable quality
documents will be required 30 days after the effective date of the Order. A work plan
which contains the level of detail described in the Draft Order cannot be prepared in 30
days. Such a work plan exceeds the requirements for this project. A design work plan,
which would provide a master plan for the remedial program, is more appropriate and
could be completed within the proposed time frame.

This work plan would contain the following elements:

. A rationale approach and explanation for the overall remedial design.

. A schedule for the implementation of the remedial program.

o A monitoring and maintenance program to determine the effectiveness of site
remediation.

. A health and safety plan which addresses the safety of site workers, Carborundum
employees, area residents and site security.

. A plan for disposal of site generated wastes.

This work plan would not contain biddable quality documents, but rather a schedule for
the submission of such documents. In addition, the remedial program should proceed in
phases. Itis anticipated that it would employ two phases of groundwater remediation
and one phase of soil remediation. The overall approach has been previously discussed
and, in principal, agreed to by the DEC.

In additional, BPA is unsure what would constitute the contingency plan which is
referenced in Paragraphs III, Item f, page 6. Additional clarification is requested
regarding contents of this plan. -



Ms. Maura Desmond
Page 3
August 9, 1991

3. Paragraph IV and Paragraph XXI (pp. 6 and 18) - Dispute Resolution

By agreeing to this provision BPA would apparently waive any rights it may have to
challenge a determination made by the Director of the Division of Hazardous Waste
Remediations under an Article 78 proceeding or other available means. BPA sees no
reason to relinquish its administration options.

It is requested that the last section of paragraph XXT (which provides that respondent
will be in violation of the order if a submittal is disapproved) be changed as follows.

"If the Department disapproves the revised submittal, both the Department and
Respondent shall have the right to pursue whatever remedies at law may be legally
available to them, w/o prejudice to either’s right to contest the same."

This language is similar to that used in the EJ Order.

4. Paragraph V (pages 8 and 9) - Construction Oversight

V(B): Full-time oversight of all construction activities is not necessary. A BPA
representative will be available to inspect construction work on an as-needed basis. The
representative will be on site during the start-up period and at critical periods of
construction to insure that the design is completed to specifications. It is requested that the
Draft Order be modified to provide for a flexible oversight procedure that is consistent
with generally accepted industry practices..

V(C): This provision was not included in the previous draft and is not included in any
other RD/RA orders which the DEC has entered into. While the need for the submission
of periodic status reports to the DEC is understood, the frequency and detail of the reports
required by the Draft Order are not.



Ms. Maura Desmond
Page 4
August 9, 1991

Summary progress reports which addresses the following subjects on a quarterly basis are
considered adequate:

. General progress of the remedial program.
. All sampling and test results which are applicable to the remedial program.
. Any scheduling problems or scheduling changes regarding implementation of the

remedial program and work plan modification.

V(D): It is unclear from this provision what type of information will be required in the

Project Close-Out Report (i.e., what the standards will be and what documentation will be
required to substantiate that performance standards have been met) and whether such a
report can be prepared within 60 days of the completion of construction. More
information regarding this requirement is necessary before further response can be made.

5. Paragraph VIII (page 11) - Split Sampling

The Draft Order should provide BPA with an opportunity to obtain splits of any samples
taken by the DEC.

6. Paragraph X (p. 12) - Approvals

The RI/FS order entered into between Carborundum and the DEC at this site (the RI/FS
Order) provided that the DEC assist Carborundum in obtaining authorizations to perform
the work required by the Order if Carborundum was unable to do so on its own after using
its best efforts (Paragraph XXI of RI/FS order). It also provided that the DEC would grant
an appropriate extension of time if the work schedule was delayed due to the failure to
obtain a necessary authorization. Similar language was included in the RD/RA Order
entered into by DEC with DuPont and Olin on January 14, 1991 at the Gill Creek sight.

It is requested that language from paragraph XX.I of the RI/FS order be included in the
Draft Order.



Ms. Maura Desmond
Page 5
August 9, 1991

7. Paragraph XII (p.13) - Force Majeure

The force majeure clause in the RI/FS order provided for additional acceptable basis for
nonperformance including:

"site access delays or any other condition as to which negligen[t] or willful
misconduct on the part of the Respondent was not the proximate cause...”

It is requested that similar language be included in this order.

8. Paragraph XX (p. 16) - Reimbursement

BPA will agree to reimburse the DEC for reasonable expenses incurred overseeing -
activities conducted pursuant to the Draft Order, but would like to clarify that BPA is not
at this time agreeing to reimburse the DEC or the Department of Health for any analytical
work performed at the site other than split sampling as will be described in the work plan.

It is requested that Paragraph XX, page 17, be modified as follows:

..... shall represent reimbursement for the department’s reasonable expenses” (insert
"reasonable" p. 17, line 2).

..... "including....analytical costs... incurred...collecting and analyzing split samplés."
(insert "split" p. 17, line 7).



Ms. Maura Desmond
Page 6
August 9, 1991

Please provide me with your response to these proposed changes at your convenience.

Assuming we are in agreement in principle on these matters BPA is available to meet to
finalize the terms of the Order.

Sincerely,

1

’ 7

O e Il
lgichard M. Frankoski

Manager, Environmental Properties

RMF:rd
.ajl

cc: D.L. Bell (BPA)
‘Martin Doster
R.F. Spears (Carborundum)
D.R. Langshaw (BPA)
T.E. Ferraro (E & E)
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DRAFT July 3, 1991

STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION

—— S o — 7 o 507 T " T T o i T T - > S (o T S T S T U Ul U D T R T S M S S S S e S S S S

In the Matter of the
Development and Implementation

of a Remedial Program for an ORDER
Inactive Hazardous Waste Disposal ON
Site, Under Article 27, Title 13, CONSENT

of the Environmental Conservation
Law of the State of New York

by
THE CARBORUNDUM COMPANY
Specialty Graphite Unit of the
Metaullics Systems Division
Respondent Site #932102
INDEX #B9-0229-88-07
WHEREAS:

1. The New York State Department of Environmental
Conservation (the "Department”) is reébonsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law of
the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites". This Order is entered into under
authority of ECL §27-1301 et sed. and §§71-2705(1) and 71-2727.

2. The Carborundum Company - Specialty Graphite Unit of
the Metaullics Systems Division ("Respondent") is a corporation
organized and existing under the laws of the State of Delaware
and is doing business in the State of New York in that
Respondent owné and operates an industrial facility at 2050 Cory
Drive in the Town of Wheatfield, County of Niagara, State of
New York (the "Site").

3. The Site is an inactive hazardous waste disposal site,



DRAFT July 3, 1991

as that term is defined at ECL Section 27-1301(2). The Site has
been listed in the Registry of Inactive Hazardous Waste Disposal
Sites in New York State as Site Number 932102. The Department
has classified the Site as a Classification "2" pursuant to ECL
Section 27-1305(4) (b) having found that the Site presents a
"significant threat to the public health or environment - action
required”. Respondent denies that the Site presents a
"significant threat to the public health or environment" and
Respondent does not agree with the classification "2" for the
Site by the Department. Respondent, nevertheless, enters into
and agrees to abide by the terms of this Order.

4. ©Pursuant to ECL Section 27-1313(3) (a), whenever the
Commissioner of Environmental Conservatiéﬁ (the "Commissioner")
nfinds that hazardous wastes at an inactive hazardous waste
disposal site constitute a significant threat to the
environment, he may order the owner of such site and/or any
person responsible for the dispoéal of hazardous wastes at such
site (i) to develop an inactive hazardous waste disposal site
remedial program, subject to the approval of the Department, at
such site, ahd (ii) to implement such program within reasonable
time limits specified in the order."

5. The Respondent entered into a Consent Order with the
Department on February 9, 1989, whereby Respondent agreed to
perform a Remedial Investigation/Feasibility Study at the Site.

The Respondent has fulfilled the technical obligations

2
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under the February 9, 1989 Consent order and has identified and
characterized the contamination and developed the final remedial
action at the "Site" using reqﬁisite technology not inconsistent
with the Superfund Amendments and Reauthorization Act of 1986
and the EPA document entitled "Guidance for Conducting Remedial
Investigations and Feasibility Studies Under CERCLA" (March
1988) .

6. The Commissioner executed a Record of Degision on

selecting the final remedial program for the

Site.

7. The Department and Respondent agree that the goals of
this Order shall be the development and implementation by the
Respondent of a Remedial Program for the Site in accordance with
the Record of Decision. (The Record of Decision is attached to
this Order as Appendix "A".)

8. Respondent, havihg waived its right to a hearing herein
pursuant to ECL Section 27-1313(4), and having consented to the
issuance and entry of this Order, agrees to be bound by its
terms.

NOW, having considered this matter and being duly advised,
IT IS ORDERED THAT:

I. Respondent has and shall continue to retain duly
licensed professional consultants; contractors, laboratories
quality assurance, quality control personnel and data validators
zgcceptable to the Department to perform the technical,

3
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engineering and analytical obligations required by this Order.
The experience, capabilities and qualifications of the firms or
individuals selected by Responaent shall be submitted to the
Department for approval prior to initiation of any activities
for which the Respondent and their consultants will be
responsible.

II. Within 30 days after the effective date of this Order,
Respondent shall submit to the Department all data within its
possession or control regarding environmental conditions on-Site
and off-Site and other information described below, to the
extent that such data have not previously been provided to the
Department.

III. Within 30 days after the effective date of this
Oorder, Respondent shall submit to the Department the Remedial
Design Work Plan.

The Remedial Deéign Work Plan shall be prepared and
certified by an individual registered to practice professional
engineering by the State of New York, who may be an employee of
Respondent, or an individual or member of a firm which is
authorized to offer engineering services in accordance with
Article 145 of the New York State Education Law.

The Remedial Design Work Plan shall include the
following:

é. A detailed description of the means by which
each essential element of the Remedial Program will be

4
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performed, to include but not be limited to:

1. the collection, destruction, treatment
and/or disposal of hazardous wéstes, and their constituents and
degradation products, and any soil or other materials
contaminated thereby:

2. the collection, destruction, treatment,
and/or disposal of contaminated groundwater, leachate and air;

3. physical security and posting of tﬁe
Site;

4. health and safety of persons living
and/or working at or in the vicinity of the Site;

5. quality control and quality aésurance
procedures and protocols to be applied dufing implementation of
the Remedial Program;

6. monitoring which integrates needs which
are present both on-Site énd off-Site during implementation of
the Remedial Program; and

b. "Biddable Quality" documents for the Remedial
Program, including plans and specifications prepared and
certified by an individual licensed to practice professional
engineering by the State of New York who may be an employee of
the Respondent, or an individual or member of a firm which is
authorized to offer engineering services in accordance with
Article 145 of the New York State Education Law. These plans
shall satisfy all applicable local, state and federal laws,

5
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‘rules and regulations;

c. A time schedule for the Remedial Program and
provisions for periodic work-in-progress reports during the
Remedial Program;

d. The parameters, conditions, procedures and
protocols to determine the effectiveness of the Remedial
Program, including a schedule for periodic sampling of
groundwater monitoring wells on-Site and off-Site;

e. A description of operation, maintenance and
mohitoring activities to be undertaken following completion of
the Remedial Program, including the number of years during which
such activities will be performed;

f. A contlngency plan to be 1mplemented in the

of systerns Sodovra &g, oo sensiens, 2o\ visporse edc
eventfyhat any element of the Remedlal Program falls to operate.
in accordance with the Remedial Design or otherw1se fails to

,‘a ah s

protect human health or the env1ronmentﬁ and

g. A health and safety plan for the protection
_of persons at and in the vicinity of the Site during
construction and after completion of the Remedial Program. The
Plan shall be prepared in accordance with 29 C.F.R. 1910 by a
certified health and safety professional.

Iv. A. (1) The Department shall review each of the
submiftals Respondeﬁt makes pursuant to this order to determine
whether it was prepared, and/or whether the work done to
generate the data and other information in the submittal was

6
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done, in accordance with this Order and generally accepted
technical and scientific principles. The Department shall
notify Respondent in writing of its approval or disapproval of
the submittal. All Department—approved submittals shall be
attached to, and shall become an enforceable part of, this
Order.

(2) (a) If the Department disapproves a
submittal, it shall so notify Respondent in writing and shall
specify the reasons for its disapproval. Within 30 days (or
such longer time period as is designated by the Department in
its written notice) after receiving written notice that its
submittal has been disapproved, Respondent shall make a revised
submittal to the Department that addresses and resolves all of
the Department's stated reasons for disapproving the first
submittal.

(b) After receipt of the revised submittal,
the Department shall notify Respondent in writing of its
approval or disapproval. If the Department disapproves the
revised submittal, Respondent shall be in violation of this
order unless Respondent invokes the dispute resolution mechanism
set forth in paragraph XXI of this Order within 10 days of
receipt of written notice of disapproval. If the Department
approves the revised submittal, it shall be incorporated into
and become an enforceable part of this Order.

B. The Department may require Respondent to modify

7



DRAFT July 3, 1991

and/or amplify and expand a submittal if the Department
determines, as a result of reviewing data generated by an
activity required under this Order or as a result of reviewing
any other data or facts, that further work is necessary.

V. A. Respondent shall implement the Remedial Program in
accordance with the approved Remedial Design Work Plan which
shall be attached hereto as Appendix "B" and the schedule
contained therein. Respondent must obtain written approval from
the Department prior to deviating from the approved Remedial
Design Work Plan.

B. During implementation of all construction
activities identified in the Remedial Design Work Plan,
Respondent shall have on-Site a fﬁ%%—%ime‘representative who is

# e 3

quallfled to inspect the WOrk] on o»(emau\'\v.r gasn gsesnient i e

PNONETN e c0f |

Cc. Respondent shall submit to the Department 4 copies

of written monthly progreés reports that: (i) describe the
actions which have been taken toward achieving compliance with
this Order during the previous month; (ii) include a summary of
all results of sampling and tests and all other data received or
generated by Respondent or its contractors or agents in the
previous month whether conducted pursuant to this Order or
conducted independently by Respondent; (iii) identify all work
plans, reports and other deliverables required by this Order
which were completed and submitted during the previous month;
(iv) describe all actions, including, but not limited to, data

8
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collection and implementation of work plans, which are scheduled
for the next month and provide_other information relating to the
progress at the Site; (V) include information regarding
percentage of completion, unresolved delays encountered or
anticipated that may affect the future schedule for
implementation of the Respondent's obligations under the Order,
and description of efforts made to mitigate those delays or
anticipated delays; (Vi) include any modifications to any work
plans that Respondent has proposed to the Department or that
have been approved by the Department; and (vii) describe all
activities undertaken in support of the citizen Participation
Plan during the previous month and those to be undertaken in the
next month. Respondent shall submit these progress reports to
the Department by the tenth day of every month following the
effective date of this Consent Order.

D. Within 60 days after completion of the
construction activities identified in the Remedial Design Work
Plan, Respondent shall submit a Project Closeout Report. The
Project Closeout Report will include documentation and sampling
test results substantiating that the performance standards have
been met and will also include as-built drawings, a final
engineering report (each reflecting all changes made during
construction), final operation, maintenance and monitoring plan
and a certification that the Remedial Design was completed in
accordance with the approved plans and specifications. Such

9
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certification shall be made by an individual registered to
practice professional engineering by the State of New York who
may be an employee of the Respbndent, or an individual or member
of a firm which is authorized to offer engineering services in
accordance with Article 145 of the New York State Education Law
and who supervised and inspected the work as it was performed.

E. Prior to its acceptance and approval of the
-Projéct Closeout Report and the engineer's certification that
construction was completed in accordance with the approved
Remedial Design, the Department may require the Respondent to
modify the Remedial Design and Construction if the Department
determines that such modification is necessary due to:

1. environmental conditions on-site or off-site
which are related to the presence of hazardous wastes at the
site and were unknown to the Department at the time of the
effective date of this Order, or

2. information received, in whole or in part,
after the effective date of this Order, where such unknown
environmental conditions or such information indicates that the
Remedial Program is not protective of human health or the
environment.

F. After receipt of the Project Closeout Report
including as-built drawings, final engineering report and
certification, the Department shall notify Respondent in writing
whether it is satisfied that all construction activities have

10
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been completed in compliance with the approved Remedial Design.
In the event the Department determines that all construction
activities have not been compléted in accordance with the
approved Remedial Design, Respondent shall have the right during
the ten day period immediately following receipt of the written
notification by the Department to invoke the dispute resolution
mechanism set forth in paragraph XXI.

VI. If the Department concludes that any element of the
Remedial Program fails to operate in accordance with the
Remedial Design or otherwise fails to protect human health or
the environment, the Department may require the Respondent to
take whatever action is necessary to ensure that the Remedial
Program operates in accordance with the Remedial Design or that
the Remedial Program otherwise protects human health and the
environment.

VII. Respondent shall operate, maintain and monitor all
elements of the Remedial Program for the period of years set
forth in the Record of Decision, implement the contingency plan
contained in the approved Remedial Design in the event any
element of the Remedial Program fails after completion or
otherwise fails to protect human health or the environment, and
implement the health and safety plan contained in the approved
Remedial Design after completion.

VIII. The Department shall have the right to obtain split
samples, duplicate samples, or both, of all substances and

11
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materials sampled by Respondent and the Department shall also
have the right to take its own samples. Respondent shall make
available to the Department the results of all sampling and/or
tests or other data generated by Respondent with respect to
implementation of this Consent Order, and shall submit these
results in the status reports required under the Remedial Design
Work Plan and this Order. -

IX. Respondent shall provide notice to the Department at
least 5 working days in advance of any field activities to be
conducted pursuant to this Order.

X. Respondent shall use its best efforts to obtain all
permits, easements, rights-of-way, rights-of-entry, approvals,
or authorizations necessary to perform Reépondent's obligations
under this Order. For purposes of this Paragraph "best efforts™
includes the payment of reasonable sums of money in
consideration. If any access required to perform this Order is
not obtained despite best efforts within 45 days of the
effective date of this Order, or within 45 days of the date the
Department notifies the Respondent in writing that additional
access beyond that previously secured is necessary, Respondent
shall promptly notify the Department, and shall include in that
notification a summary of the steps Respondent has taken to
attempt to obtain access. The‘Department may, as it deems
appropriate, assist Respondent in obtaining access. Respondent
shall reimburse the Department, in accordance with the

12
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procedures in paragraph XX, for all costs incurred by the
Department in obtaining access (including, but not limited to,
‘attorneys fees).

XI. Respondent shall permit any duly designated employee,
consultant, contractor or agent of the Department or any State
agency to enter upon the Site or areas in the vicinity of the
Site which may be under the control of Respondent for purposes
of inspection, sampling and testing and to assure Respondent's
compliance with this Order. During implementation of the
Remedial Program, Respondent shall provide the Department with
reasonable use of suitable office space, including access to a
ktelephoné, and shall permit the Department full access to all
records and job meetings.

XII. Respondent shall not suffer any penalty under this
order or be subject to any proceeding or action, if it cannot
comply with any requiremeht hereof because of an act of God, war
or riot. Respondent shall immediately notify the Department in
writing when it obtains knowledge of any such condition and
request an appropriate extension or modification of this Order.

XIII. The failure of the Respondent to comply with any
term of this Order shall be a violation of this Order and the
ECL.

XIV. Nothing contained in this Order shall be construed as
barring, diminishing, adjudicating or in any way affecting any
of the Department's rights, which include, but are not limited

13
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to, the following:

a. the right to bring any action or proceeding against
anyone other than Respondent, its directors, officers,
employees, servants, agents, successdrs and assigns;

b. the right to enforce this order against Respondent, its
directors, officers, employees, servants, agents, successors and
assigns in the event that Respondent shall fail to satisfy any
of the terms hereof;

c. the right to bring any action or proceeding against
Respondent, its directors, officers, employees, servants,
agents, successors and assigns with respect to claims for
natural resources damages as a result of the release or
threatened release of hazardous wastes or constituents at or
from the Site or areas in the vicinity of the Site.

Xv. If, after review, the Department accepts and appfoves
the engineer's certification that construction of the Remedial
Ptogram was completed in accordance with the approved Remedial
Design, then, unless a supplementary remedial program is
required pursuant to Paragraph III(f) or VI, and except for the
provisions of paragraphs VII, XVII and XX hereof, such
acceptance shall éonstitute a full and complete satisfaction and
release of each and every claim, demand, remedy OT action
whatsoever against Respondent, its directors, officers,
employees, agents, successors and assigns, which the Department
has or may have pursuant to Article 27, Title 13 of the ECL

14
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relative to or arising from the disposal of hazardous wastes at
the Site; provided, however, that the Department specifically
reserves all of its rights coﬁéerning, and any such release and
satisfaction shall not extend to, any investigation or
remediation the Department deems necessary due to:

(1) environmental conditions on-site or off-site
which are related to the disposal of hazardous wastes at the
Site and were unknown to the Department at the time of its
approval of the Remedial Investigation Report; or

(2) information received, in whole or in part, after
the Department's approval of the Remedial Investigation Report,
and such unknown environmental conditions or information
indicates that the Remedial Program is noﬁ protective of human
health or the environment. The Department shall notify the
Respondent of such environmental conditions or information and
its basis for determining that the Remedial Program is not
protective of human health and the environment.

This release shall inure only to the benefit of the
Respondent, its directors, officers, employees, agents,
successors and assigns, with respect to the aforesaid matter.

Nothing herein shall be construed as barring, diminishing,
adjudicating or in any way affecting any legal or equitable
rights or claims, actions, suits, causes of action or demands
whatsoever that the Department may have against anyone other
than Respondent, its directors, officers, employees, agents,

15
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successors and assigns.

XVI. This Order shall not be construed to prohibit the
Commissioner or his duly authofized representative from
exercising any summary abatement powers.

XVII. Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees
harmless for all claims, suits, actions, damages and costs of
every name and description arising out of or resulting from the
fulfillment or attempted fulfillment of this Order by
Respondent, it directors, officers, employees, servants, agents,
successors or assigns. Respondent shall not indemnify the
Department, the State of New York, and their representatives and
employees for thedir unlawful, willful or malicious acts or
omissions.

XVIII. The effective date of this order shall be the date
a fully executed copy of the Order is received by the
Respondent.

XIX. If Respondent desires that any provision of this
order be changed, it shall make timely written application
signed by the Respondent to the Commissioner, setting forth
reasonable grounds for the relief sought. A copy of such
written application shall be delivered or mailed to the
Department project manager for the Site.

XX. Within 30 days after receipt of an itemization of
costs from the Department, Respondent shall pay to the

16
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Department a sum of money which shall represent reimbursement
for the Department's expenses including, but not limited to,
labor, overhead, travel, analytical costs and contractor costs
incurred by the State of New York for negotiating this Order,
reviewing and revising submittals made pursuant to this order,
overseeing activities conducted pursuant to this Order, and
collecting and analyzing samples. Respondent shall not
reimburse the Department for Department staff attorney time.
Ttemization of costs shall include an accounting of
personal services indicating ﬁhe employee name, title, biweekly
salary and time spent (in hours) on the project during the
billing period, as identified by an assigned time and activity
code. This information shall be documented by the Department's
quarterly reports of Direct Personal Service. The Department's
approved fringe benefit and indirect cost rates shall be |
applied. Non-personal service costs shall be summarized by
category of expense (supplies and materials, travel,
contractual)Aand shall be documented by the New York State
Office of the State Comptroller's quarterly expenditure reports.
If Respondent objects to some or all of such claimed costs,
Respondent may, during the 10 day period immediately following
| ‘receipt of the itemization of costs from the Department, invoke
- the dispute resolution mechanism set forth in Paragraph XXI of
this Order for those costs objected to. If Respondent does not
invoke the dispute resolution mechanism within the 10 day period

17
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immediately following receipt of itemization of costs,
Respondent shall pay all costs as presented by the Department.

Such payment shall be madé by certified check payable to
the New York State Department of Environmental Conservation for
pgyment into the Hazardous Waste Remedial Fund established under
Section 97-b of the State Finance Law. Payment shall be sent to
the Bureau of Program Management, Division of Hazardous Waste
Remediation, N.Y.S.D.E.C., 50 Wolf Road, Room 208 Albany, New
York 12233-7010.

XXI. Whenever the dispute resolution mechanism is
authorized under this Consent Order, the following is the
procedure to be used: Respondent requests to meet with the
" Director of the Division of Hazardous Wasﬁe Remediation ("the
Director") in order to discuss the Department's objections. At
this meeting, Respondent shall be given an opportunity to
present its responses to the Department's objections, and the
Director shall have the authority to modify and/or withdraw such
objections. Respondent shall revise the submittal in accordance
with the Department's specific comments as modified, except for
those which have been withdrawn by the Director and shall submit
a revised Report. The period of time within which the submittal
must be revised as specified by the Department in its notice of
disapproval will control unless the Department revised the time
frame during the meeting referenced above.

After receipt of the revised submittal, the Department

18
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shall notify the Respondent in writing of its approval or
disapproval of the revised submittal.

If the revised submittal'fails to address the Department's
specific comments, as modified, and the Department disapproves
the revised Report for this reason, Respondent shall be in
violation of this Order and the ECL.

XXIT. Within 30 days after the effective date of this
order, Respondent shall file a Declaration of Covenants and
Restrictions with the Niagara County Clerk to give all parties
who may acquire any interest in the Site notice of this Order.

XXiII. Respondent shall implement a citizen participation
program in coordination with and subject to the approval of the
Department. The citizen participation program shall be
consistent with the Department's publication entitled "New York
State Inactive Hazardous Waste Site citizen ParticipationtPlan“.

¥XIV. In the event Respondent proposes to convey the whole
or any part of its interest in the Site, Respondent shall, not
fewer than 60 days prior to the proposed conveyance, notify the
Department in writing of the identify of the transferee and of
the nature and date of the proposed conveyance and shall notify
the transferee in writing, with a copy to the Department, of the
applicability of this order.

¥XV. All written communications required by this order
shall be transmitted by United State Postal Service, by private
courier service, or hand delivered as follows:
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A. Communication from Respondent shall be made as follows:

1. Director, Division of Hazardous Waste
Remediation -
New York State Department of
Environmental Conservation
50 Wolf Road
Albany, new York 12233

2. Director, Bureau of Environmental
Exposure Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

3. Regional Engineer
Region 9
New York State Department of
Environmental Conservation
600 Delaware Avenue
Buffalo, new York 14202-1073

4. Division of Environmental Enforcement
New York State Department of
Environmental Conservation
600 Delaware Avenue
Buffalo, New York 14202-1073
B. Copies of work plans and reports shall be submitted
as follows:

1. 2 copies to the Director, Division of
Hazardous Waste Remediation

2. 1 copy to the Director, Bureau of
Environmental Exposure Investigation

3. 4 copies to Regional Engineer
C. Communication to be made from the Department to the

Respondent shall be made as follows:

20
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XXVI. Respondent, its officers, directors, agents,
servants, employees, successors and assigns shall be bound by‘
the terms of this Order.

XXVII. The terms hereof shall constitute the complete and
entire Order between Respondent and the Department concerning
the Site. No term, condition, understanding or agreement
purportiné to modify or vary the terms hereof shall be binding
unless made in writing and subscribed by the party to be bound.
No informal advice, guidance, suggestion or comment by the
Department regarding any report, proposal, plan, specification,
schedule or any other submittal shall be construed as relieving
Respondent of its obligation to obtain such formal approvals as
may be required by this Order.

DATED: , New York
, 1991

EDWARD 0. SULLIVAN

Deputy Commissioner

New York State Department of
Environmental Conservation
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CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives its right to a hearing herein as provided by
law, and agrees to be bound by this Order.

THE CARBORUNDUM COMPANY -
Specialty Graphite Unit of the
Metaullics Systems Division

By:
(Type Name of Signer)
Title:
Date:
STATE OF NEW YORK )
) s.s.:
County OF )
On this day of , 19 ,

before me personally came .

to me known, who being duly sworn, did depose and say that he

resides in ; that

he is the of the

corporation described in and which

executed the foregoing instrument; that he knew the seal of said
corporation; that the seal affixed to said instrument was such
corporate seal; that it was so affixed by the order of the said

corporation and that he signed his name thereto by like order.

NOTARY PUBLIC
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BP AM ERICA BP America Inc.

200 Public Square
Cleveland, Ohio 44114-2375
(216) 586-4141

May 21, 1991

Ms. Maura Desmond

New York State Department of
Environmental Conservation

600 Delaware Avenue

Buffalo, NY 14202-1073

Dear Ms. Desmond:

The purpose of this letter is to provide suggested revisions for the proposed Remedial
Design/Remedial Action (RD/RA) Consent Order for the Carborundum site in the Town of
Wheatfield, New York (Site No. 932102). These suggested revisions are based on BP
America’s Inc. (BPA’s) initial review of the Order. Additional comments may be
forthcoming in one to two weeks based on further review of the proposed Order by BPA’s
legal department. BPA’s comments are as follows:

1. Paragraph 3 (pages 1 and 2): The RI/FS order entered into by Carborundum and the
DEC for this site has a similar paragraph, but states that "Respondent denies that the
site presents a significant threat to human health or the environment..." Similar
language should be included in this order.

2. Paragraph 5 (page 2): This paragraph should state that the RI/FS has been reviewed
and approved by the NYSDEC and has been found to be in accordance with
CERCLA and the National Contingency Plan.

3. Paragraph 6 (Page 2): This paragraph should state that the goal of the order is to
develop and implement a remedial program in accordance with the ROD which
establishes remedial requirements for the site.

4. Paragraph 7 (page 3): After herein add", pursuant to ECL, Section 27-1313 D),".

5. Paragraph I (page 3): Change "The site" in the first sentence to "The Department
finds the site". The Department should not have the right to review or approve
BPA’s consultants or contractors so long as they are qualified to perform the work
(i.e., licensed engineer) and the work is done according to an approved work plan.



Ms. Maura Desmond
May 21, 1991
Page Two

10.

11.

12.

Paragraph III (page 3): Submissions should be tied to the effective date of Order
rather than the signing of the ROD. It is anticipated that the consent order will be
executed right after the ROD has been signed. In addition, BPA requests that RD
work plans be submitted in phases as follows:

o Phase I Groundwater Design: 60 days after order is signed.
o Phase II Groundwater Design: 270 days after start-up of Phase I remediation.
o Soil Remediation Design: 90 days after order is signed.

Paragraph IV (page 5): The dispute resolution mechanism included in the RI/FS
order (or a variation of that mechanism) should also be included in this order. (See
paragraphs IX and X of the RI/FS order for proposed language.) BPA should have
the right to invoke dispute resolution if the Department disapproves the remedial
design. -

Paragraph V (page 6): An authorized representative of BPA, who is qualified to
inspect the work, will provide full-time oversight of the implementation of the
Remedial Program, but that person should not be required to be on site full-time.
BPA assumes that the Remedial Program refers only to the period through design,
construction, and start-up and that the reports and drawings specified herein will be
submitted 60 days following the last start-up period.

Paragraph VI (page 6): BP should have the right to invoke dispute resolution if the
Department does not approve the remedial design or seeks to require BPA to take
any additional action contemplated by this paragraph.

Paragraph VIII (page 8): Respondent requests that the words "Remedial Design" be
changed to the "Record of Decision and the proposed Remedial Action Plan".

Paragraph X (page 9): BPA would prefer to provide five (5) days notice instead of
ten (10).

Paragraph XII (page 9): Respondent plans to provide NYSDEC use of their
facilities including reasonable use of telephones and office space. A full-time office
for NYSDEC use is not contemplated by BPA at this time.
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13.

14.

15.

16

17.

Paragraph X1 (page 9): BPA will agree to make reasonable attempts to obtain
permits, easements, etc. If BPA is unsuccessful, the Department should be required

.10 use its statutory powers to assist.

Paragraph XV (d) (page 10): This paragraph should be deleted. So long as BPA
satisfies the requirements of this Consent Order, it is assumed that the Department is

waiving its rights to bring an action with respect to the migration of hazardous
wastes from the site.

Paragraph XVII (page 10): BPA should only be required to indemnify the
Department for losses caused by BPA’s acts which are negligent or intentional and
the Department should be required to indemnify BPA for the losses caused by the
Department’s acts which are negligent or intentional.

Paragraph XX (page 11): BPA should only be required to reimburse the Department
for its direct oversight costs and should not be required to pay the Department’s
legal costs associated with this remedial program. In addition, BPA should be given
the ability to require a detailed substantiation of all Department costs and billings on
a monthly basis. To the extent BPA disagrees with the Departments’s costs, BPA
should have the right to invoke dispute resolution.

An additional paragraph should be added stating that the order does not become
effective until a fully executed copy is provided to BPA.

BPA would like to meet with you to discuss these preliminary comments at your
convenience. Please contact me to schedule an appropriate time.

RMEFE:xrd

.ah2

Sincerely,

ichard M. Frankoski
Manager, Environmental Properties

cc:  Martin Doster, NYSDEC
David Bell, BPA
Tom Ferraro, E&E
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BP AMERICA BP America Inc.

200 Public Square
Cleveland, Ohio 44114-2375
(216) 586-4141

May 10, 1991

Mr. Martin L. Doster

New York State Department of
Environmental Conservation

Division of Hazardous Waste Remediation

600 Delaware Avenue

Buffalo, NY 14202-1073

Subject: Consent Order Review. Design Work Plan Review.

Dear Mr. Doster:

BP America Inc. (BPA) is forwarding to the New York State Department of Environmental
Conservation (NYSDEC) seven copies of the Design Work Plan for the first phase of
groundwater design at the Carborundum Facility in Sanborn, NY (Site Number 932102).
This work plan is being sent today by our consultant for the site, Ecology and Environmental
Inc. (E&E). BPA understands that prior to agency review, the NYSDEC requires BPA to
indicate when comments can be expected from BPA regarding the Consent Order for the site.
The Consent Order is currently under review at BPA. We expect that comments will be sent
to the NYSDEC by Tuesday, May 21, 1991.

BPA trusts that this schedule will enable the NYSDEC to begin their review of the work plan

in the near future. Should you have any questions, please do not hesitate to contact myself at
(216) 586-6120 or Tom Ferraro of E&E at (716) 684-8060.

Sincerely,

Richard M. Frankoski
Manager, Environmental Properties

RMF:rd
.ah0

cc: D.L. Bell, (BPA)
T. Ferraro (E&E)
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In the Matter of the
Development and Implementation

of a Remedial Program for an ORDER
Inactive Hazardous Waste Disposal ON
Site, Under Article 27, Title 13, CONSENT

of the Environmental Conservation
Law of the State of New York

by
THE CARBORUNDUM COMPANY
Specialty Graphite Unit of the
Metaullics Systems Division
Respondent Site #932102
INDEX #B9-0229-88-07
WHEREAS:

1. The New York State Department of Environmental
Conservation (the "Department") is responsible for enforcement
of Article 27, Title 13 of the Environmental Conservation Law of
the State of New York ("ECL"), entitled "Inactive Hazardous
Waste Disposal Sites". This Order is entered into under
authority of ECL §27-1301 et seq. and §§71-2705(1) and 71-2727.

2. The Carborundum Company - Specialty Graphite Unit of
the Metaullics Systems Division ("Respondent'") is a corporation
organized and existing under the laws of the State of Delaware
and is doing business in the State of New York in that
Respondent owns and operates an industrial facility at 2050 Cory
Drive in the Town of Wheatfield, County of Niagara, State of
New York (the "Site").

3. The Site is an inactive hazardous waste disposal site,

as that term is defined at ECL Section 27-1301(2). The Site has
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been listed in the Registry of Inactive Hazardous Waste Disposal
Sites in New York State as Site Number 932102. The Department
has classified the Site as a Classification "2" pursuant to ECL
Section 27-1305(4) (b) having found that the Site presents a
"significant threat to the public health or environment - action
required".

4. Pursuant to ECL Section 27-1313(3) (a), whenever the
Commissioner of Environmental Conservation (the "Commissioner")
"finds that hazardous wastes at an inactive hazardous waste
disposal site constitute a significant threat to the
environment, he may order the owner of such site and/or any
person responsible for the disposal of hazardous wastes at such
site (i) to develop an inactive hazardous waste disposal site
remedial program, subject to the approval of the Department, at
such site, and (ii) to implement such program within reasonable
time limits specified in the order."

5. Respondent has developed and implemented a Remedial
Investigation and Feasibility Study for this Site pursuant to an
Order on Consent executed by the Commissioner on February 9,
1989.

6. The Department and Respondent agree that the goals of
this Order shall be the development and implementation of a
Remedial Program for the Site by Respondent, which program shall
include the design and implementation of the selected remedial
alternative, and operation, maintenance and monitoring of the

selected remedial alternative.
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7. Respondent, having waived its right to a hearing herein
as provided by law and having consented to the issuance and
entry of this Order, agrees to be bound by its terms.

NOW, having considered this matter and being duly advised,
IT IS ORDERED THAT:

I. Respondent has and shall continue to retain duly
licensed professional consultants, contractors, laboratories
quality assurance, quality control personnel and data validators
acceptable to the Department to perform the technical,
engineering and analytical obligations required by this Order.
The experience, capabilities and qualifications of the firms or
individuals selected by Respondent shall be submitted to the
Department for approval prior to initiation of any activities
for which the Respondent and their consultants will be
responsible.

II. Within 30 days after the effective date of this Order,
Respondents shall submit to the Department all data within their
possession or control regarding environmental conditions on-Site
and off-Site and other information described below, to the
extent that such data have not previously been provided to the
Department.

ITII. Within 60 days after the Record of Decision ("ROD")
is signed Respondent shall submit a Remedial Design to the
Department. The Remedial Design shall be prepared and certified
by an individual licensed to practice professional engineering

by the State of New York, who may be an employee of Respondent,
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or an individual or member of a firm which is authorized to
offer engineering services in accordance with Article 145 of the
new York State Education Law.

The Remedial Design shall include the following:

a. A detailed description of the means by which each
essential element of the Remedial Program will be performed, to
include but not be limited to:

1. the collection, destruction, treatment and/or
disposal of hazardous wastes, and their constituents and
degradation products, and any soil or other materials
contaminated thereby;

2. the collection, destruction, treatment, and/or
disposal of contaminated groundwater, leachate and air:;

3. physical security and posting of the Site;

4. health and safety of persons living and/or working
at or in the vicinity of the Site;

5. quality control and quality assﬁrance procedures
and protocols to be applied during implementation of the
Remedial Program;

6. monitoring which integrates needs which are present
both on-Site and off-Site during implementation of the Remedial
Program; and

b; "Biddable Quality" documents for the Remedial Program,
including plans and specifications prepared and certified by an
individual licensed to practice professional engineering by the

State of New York who may be an employee of the Respondent, or



an individual or member of a firm which is authorized to offer
engineering services in accordance with Article 145 of the new
York State Education Law. These plans shall satisfy all
applicable local, state and federal laws, rules and regulations;

c. A time schedule for the Remedial Program and provisions
for period work-in-progress reports during the Remedial Program;}

d. The parameters, conditions, procedures and protocols to
determine the effectiveness of the Remedial Program, including a
schedule for periodic sampling of groundwater monitoring wells
on-Site and off-Site;

e. A description of operation, maintenance and monitoring
activities to be undertaken following completion of the Remedial
Program, including the number of years during which such
activities will be performed;

f. A contingency plan to be implemented in the event that
any element of the Remedial Program fails to operate in
accordance with the Remedial Design or otherwise fails to
protect human health or the environment; and

g. A health and safety plan for the protection of persons
at and in the vicinity of the Site during construction and after
completion of the Remedial Program. The Plan shall be prepared
in accordance with 29 C.F.R. 1910 by a certified health and
safety professional.

IV. After receipt of the Remedial Design, the Department
shall notify Respondent in writing of its approval or

disapproval of the Remedial Design. If the Department approves
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the Remedial Design, the Respondent shall implement the Remedial
Program in accordance with it.

If the Department disapproves the Remedial Design, the
Department shall notify Respondent in writing of the
Department's specific objections. Within the time period
specified in the notice of disapproval, Respondent shall revise
the Remedial Design in accordance with the Department's specific
comments and submit a revised Remedial Design.

After receipt of the revised Remedial Design, the
Department shall notify Respondent in writing of its approval or
disapproval of the revised Remedial Design. If the Department
approves the revised Remedial Design, Respondent shall implement
the Remedial Program in accordance with it.

If the Department disapproves the revised Remedial Design,
the Respondent shall be in violation of this Order.

The approved Remedial Design shall be attached as
Appendix "A" and incorporated into this Order.

V. Respondent shall implement the Remedial Program in
accordance with the approved Remedial Design. Respondent must
obtain written approval from the Department prior to deviating
from the approved Remedial Design. During implementation of the
Remedial Program, Respondent shall have on-Site a full-time
representative who is qualified to inspect the work.

Within 30 days after completion of the Remedial Program,
Respondent shall submit as-built drawings, a final engineering

report, final operation, maintenance and monitoring report



reflecting all changes made during construction and a
certification that the Remedial Program was completed in
accordance with the approved Remedial Design, all by an
individual licensed to practice professional engineering by the
State of New York who may be an employee of the Respondent, or
an individual or member of a firm which is authorized to offer
engineering services in accordance with Article 145 of the New
York State Education Law.

VI. After receipt of the as-built drawings, final
engineering report and certification, the Department shall
notify Respondent in writing whether it is satisfied that all
construction activities have been completed in compliance with
the approved Remedial Design.

If the Department concludes that any element of the
Remedial Program fails to operate in accordance with the
Remedial Design or otherwise fails to protect human health or
the environment, the Department may require the Respondent to
take whatever action is necessary to ensure that the Remedial
Program operates in accordance with the Remedial Design or that
the Remedial Program otherwise protects human health and the
environment.

VII. Prior to its acceptance and approval of the
professional engineer's certification that construction was
completed in a accordance with the approved Remedial Design, the
Department may require the Respondent to modify the Remedial

Design and Construction if the Department determines that such



modification is necessary due to:

(1) environmental conditions on-Site or off-Site which are
related to the presence of hazardous wastes at the Site and were
unknown to the Department at the time of the effective date of
this Order, or

(2) information received, in whole or in part, after the
effective date of this Order, where such unknown environmental
conditions or information indicates that the Remedial Program is
not protective of human health or the environment.

VIII. Respondent shall operate, maintain and monitor all
elements of the Remedial Program for the period of years set
forth in the approved Remedial Design, implement the contingency
plan contained in the approved Remedial Design in the event any
element of the Remedial Program fails after completion or
otherwise fails to protect human health or the environment, and
implement the health and safety plan contained in the approved
Remedial Design after completion.

IX. The Department shall have the right to obtain split
samples, duplicate samples, or both, of all substances and
materials sampled by Respondent and the Department shall also
have the right to take its own samples. Respondent shall make
available to the Department the results of all sampling and/or
tests or other data generated by Respondent with respect to
implementation of this Consent Order, and shall submit these
results in the status reports required under the Remedial

Design.



X. Respondent shall provide notice to the Department at
least 10 working days in advance of any field activities to be
conducted pursuant to this Order.

XI. Respondent shall obtain whatever permits, easements,
rights-of-way, rights-of-entry, approvals or authorizations are
necessary to perform Respondent's obligations under this Order.

XII. Respondent shall permit any duly designated employee,
consultant, contractor or agent of the Department or any State
agency to enter upon the Site or areas in the vicinity of the
Site which may be under the control of Respondent for purposes
of inspection, sampling and testing and to assure Respondent's
compliance with this Order. During implementation of the
Remedial Program, Respondent shall provide the Department with
suitable office space at the Site, including access to a
telephone, and shall permit the Department full access to all
records and job meetings.

XIII. Respondent shall not suffer any penalty under this
Order or be subject to any proceeding or action, if it cannot
comply with any requirement hereof because of an act of God, war
or riot. Respondent shall immediately notify the Department in
writing when it obtains knowledge of any such condition and
request an appropriate extension or modification of this Order.

XIV. The failure of the Respondent to comply with any term
of this Order shall be a violation of this Order and the ECL.

XV. Nothing contained in this Order shall be construed as

barring, diminishing, adjudicating or in any way affecting any



of the Department's rights, which include, but are not limited
to, the following:

a. the right to bring any action or proceeding against
anyone other than Respondent, its directors, officers,
employees, servants, agents, successors and assigns;

b. the right to enforce this order against Respondent, its
directors, officers, employees, servants, agents, sSuccessoOrs and
assigns in the event that Respondent shall fail to satisfy any
of the terms hereof;

c. the right to bring any action or proceeding against
Respondent, its directors, officers, employees, servants,
agents, successors and assigns with respect to claims for
natural resources damages as a result of the release or
threatened release of hazardous wastes or constituents at or
from the Site or areas in the vicinity of the Site, and;

d. the right to bring any action or proceeding against
Respondent, its directors, officers, employees, servants, agents
successors and assigns with respect to hazardous wastes that are
present at the site or that have migrated from the site and
present a significant threat to human health or the environment.

xVI. This Order shall not be construed to prohibit the
Commissioner or his duly authorized representative from
exercising any summary abatement powers.

XVII. Respondent shall indemnify and hold the Department,
the State of New York, and their representatives and employees

harmless for all claims, suits, actions, damages and costs of
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every name and description arising out of or resulting from the
fulfillment or attempted fulfillment of this Order by
Respondent, it directors, officers, employees, servants, agents,
successors or assigns.

XVIII. The effective date of this order shall be the date
it is signed by the Commissioner or his designee.

XIX. If Respondent desires that any provision of this
Order be changed, it shall make timely written application
signed by the Respondent to the Commissioner, setting forth
reasonable grounds for the relief sought. A copy of such
written application shall be delivered or mailed to the
Department project manager for the Site.

XX. Within 30 days after receipt of an itemization of
costs from the Department, Respondent shall pay to the
Department a sum of money which shall represent reimbursement
for the Department's expenses including, but not limited to,
labor, overhead, travel, analytical costs and contractor costs
incurred by the State of new York for negotiating this Order,
reviewing and revising submittals made pursuant to this order,
overseeing activities conducted pursuant to this Order, and
collecting and analyzing samples.

Such payment shall be made by certified check payable to
the New York State Department of Environmental Conservation for
payment into the Hazardous Waste Remedial Fund established under
Section 97-b of the State Finance Law. Payment shall be sent to

the Director, Division of Hazardous Waste Remediation,
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N.Y.S.D.E.C., 50 Wolf Road, Albany, New York 12233.

XXI. Within 30 days after the effective date of this
Oorder, Respondent shall file a Declaration of Covenants and .
Restrictions with the Niagara County Clerk to give all parties
who may acquire any interest in the Site notice of this Order.

XXII. Respondent shall implement a citizen participation
program in coordination with and subject to the approval of the
Department. The citizen participation program shall be
consistent with the Department's publication entitled "New York
State Inactive Hazardous Waste Site Citizen Participation Plan".

XXIII. In the event Respondent proposes to convey the
whole or any part of its interest in the Site, Respondent shall{
not fewer than 60 days prior to the proposed conveyance, notify
the Department in writing of the identify of the transferee and
of the nature and date of the proposed conveyance and shall
notify the transferee in writing, with a copy to the Department,
of the applicability of this order.

XXIV. All written communications required by this order
shall be transmitted by United State Postal Service, by private
courier service, or hand delivered as follows:

A. Communication from Respondent shall be made as follows:

1. Director, Division of Hazardous Waste

Remediation
New York State Department of
Environmental Conservation

50 Wolf Road
Albany, new York 12233

12



2. Director, Bureau of Environmental
Exposure Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

3. Regional Engineer
Region 9
New York State Department of
Environmental Conservation
600 Delaware Avenue
Buffalo, new York 14202-1073

4. Division of Environmental Enforcement
New York State Department of
Environmental Conservation
600 Delaware Avenue
Buffalo, New York 14202-1073

B. Copies of work plans and reports shall be submitted
as follows:

1. copies to the Director, Division of
Hazardous Waste Remediation

2. copies to the Director, Bureau of
Environmental Exposure Investigation

3. copy to Regional Engineer
Cc. Communication to be made from the Department to the

Respondent shall be made as follows:
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XXV. Respondent, its officers, directors, agents,
servants, employees, successors and assigns shall be bound by
the terms of this Order.

XXVI. The terms hereof shall constitute the complete and
entire Order between Respondent and the Department concerning
the Site. No term, condition, understanding or agreement
purporting to modify or vary the terms hereof shall be binding
unless made in writing and subscribed by the party to be bound.
No informal advice, guidance, suggestion or comment by the
Department regarding any report, proposal, plan, specification,
schedule or any other submittal shall be construed as relieving
Respondent of its obligations to obtain such formal approvals as
may be required by this Order.

DATED: , New York
, 1991

EDWARD O. SULLIVAN

Deputy Commissioner

New York State Department of
Environmental Conservation

14



<

CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of
this Order, waives its right to a hearing herein as provided by
law, and agrees to be bound by this Order.

THE CARBORUNDUM COMPANY -
Specialty Graphite Unit of the
Metaullics Systems Division

By:
(Type Name of Signer)
Title:
Date:
STATE OF NEW YORK )
) S.s.:
County OF )
On this day of , 19 '

before me personally cane ,

to me known, who being duly sworn, did depose and say that he

resides in ; that

he is the of the

corporation described in and which

executed the foregoing instrument; that he knew the seal of said
corporation; that the seal affixed to said instrument was such
corporate seal; that it was so affixed by the order of the said

corporation and that he signed his name thereto by like order.

NOTARY PUBLIC
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