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DECLARATION STATEMENT
RECORD OF DECISION AMENDMENT

. Tract II Highland Ave
State Superfund Project 4
Niagara Falls, Niagara County
Site No. 932136
March 2012

Statement of Purpose and Basis

This document presents the remedy for the Tract II Highland Ave. site, a Class 2 inactive
hazardous waste disposal site. The remedial program was chosen in accordance with the New
York State Environmental Conservation Law and Title 6 of the Official Compilation of Codes,
Rules and Regulations of the State of New York (6 NYCRR) Part 375, and is not inconsistent
with the National Oil and Hazardous Substances Pollution Contingency Plan of March 8, 1990
(40CFR300), as amended.

l

This decision is based on the Administrative Record of the New York State Department of
Environmental Conservation (the Department) for the Tract IT Highland Ave site and the public's
input to the proposed Record of Decision Amendment presented by the Department. A listing of
the documents included as a part of the Admlmstratlve Record is included in Appendix B of the
ROD. ‘

Description of Selected Remedy

The elements of the proposed amended remedy are as follows:
1. A remedial design program to verify the components of the conceptual design and
- provide the details necessary for the construction of the remedial program. To maximize

the net environmental benefit, Green remediation and sustainability efforts are considered
in the design and implementation of the remedy to the extent practicable, including;

* using renewable energy éources;

= reducing green house gas emissions;

= encouraging low carbon technologies;
= foster gfeen and healthy c‘ommunities;
= conserve natural resources;

* increase recycling and reuse of clean materials;
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» preserve open space and working landscapes;

* utilize native species and discourage invasive species establishment during
restoration; ‘

* promote recreational use of natural resources;

Development and submittal of a work plan to assess the extent of radionuclides at the
site and development of plans necessary to address handling and disposal requirements
for radiological waste material.

Excavation and off-site disposal of contaminated waste and fill materials from the -
western portion of the site that exceed Part 375 commercial use SCOs;

+

Contaminated wastes, soil and debris will be excavated and characterized prior to
relocation and/or placement of the cover system. Excavated material that is below the
hazardous waste leachability criteria for lead of 5.0 mg/l would be consolidated above
the water table and covered with a soil cover. Excavated material that exceeds the
hazardous waste leachability criteria for lead of 5.0 mg/l would be either sent off-site
for disposal or treated by a stabilization technique. Prior to treatment excavated
materials would be screened to separate soil and debris. Treated material that has been
rendered non-hazardous and meets the land disposal criteria will be consolidated
above the water table and covered with a soil cover. Soils exhibiting concentrations of
lead that is too high and cannot be stabilized to meet the required leachability criteria
will be disposed of off-site at an approved disposal facility. Debris that is sorted from
the soil will be characterized and sent off site to an appropriate facility for disposal.
Excess treated soil, that exceeds the fill capacity of the excavation and/or final site
grades, will be removed off-site for disposal. Treatment on site will meet the basic
requirements of Parts 373 & 374 for handling and treating hazardous waste;

An ex-situ solidification/stabilization process that uses a solidifying or stabilizing agent
to bind the excavated soil into a low permeability mass will be used to treat the
characteristic lead contamination. Under this process the contaminated soil will be
excavated and mixed in a temporary mixiag facility (i.e., pug mill, mixer, etc.) with
solidifying or stabilizing agents (typically p‘ortland cement) or other binding agents. The
soil and agent are mixed to a concrete like slurry that is placed in the subsurface on-site
resulting in a solidified monolith of low permeable material. The solidified mass will then
be covered with a soil cover as described below, to prevent direct exposure to the
solidified mass. The resulting solid matrix reduces or eliminates mobility of
contamination and reduces or eliminates the matrix as a source of groundwater
contamination.

A site cover will be required over the entire site to allow commercial and/or passive -
recreational use of the site. The cover will consist either of the structures such as
buildings, pavement, sidewalks comprising the site development or a soil cover in areas
where the upper one foot of exposed surface soil will exceed the applicable soil cleanup
objectives (SCOs). Where the soil cover is required, it will be a minimum of one foot of
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soil for areas of commercial development and two feet of soil for area designated for
recreational use, meeting the SCOs for cover material as set forth in 6 NYCRR Part 375-
6.7(d) for commercial use and recreational use, respectively. The soil cover will be
placed over a demarcation layer, with the upper six inches of the soil of sufficient quality
to maintain a vegetation layer. Any fill material brought to the site will meet the
requirements for the identified site use as set forth in 6 NYCRR Part 375-6.7(d);

7. Creation of clean utility corridors through the consolidated material in order to
accommodate future re-development;

8. Backfill and grading of the western excavation areas with available clean concrete and
brick building debris, supplemented as needed with clean backfill soils. Any fill material -
brought to the site will meet the requirements for the identified site use as set forth in 6
NYCRR Part 375-6.7(d);

9. In-place demolition of the underground parking garage on the western portion of the site;

10. Imposition of an institutional control in the form of an environmental easement for the
property that:

(a) requires the remedial party or site owner to complete and submit to the Department a
periodic certification of institutional and englneermg controls in accordance with
Part 375-1.8 (h)(3).;

(b) land use is subject to local zoning laws, the remedy allows the use and development
of the controlled property for commercial and industrial uses;

(c) restricts the use of groundwater as a source of potable or process water, without
necessary water quality treatment as determined by the Department, NYSDOH, County
DOH, or City Authority;

‘(d) prohibits agricultural or vegetable gardens on the controlled property; and

(e) requires compliance with the Department approved Site Management Plan;

11. A Site Management Plan is required, which includes the following:

(a) an Institutional Control Plan that identifies all use restrictions for the site and details
the steps and media-specific requirements necessary to assure the institutional controls
remain in place and effective. This plan includes, but may not be limited to:
(1) an Excavation Plan for the western portion of the site which details the provisions
for management of future excavations in areas of remaining contamination;
(i1)descriptions of the provisions of the environmental easement for the western
portion of the site including any land use restrictions;
(iit)maintaining site access controls and Department notification; and
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(1v)the steps necessary for the periodic reviews and certification of the institutional
and/or engineering controls.

(b) a Monitoring Plan to assess the performance and effectiveness of the remedy. The
plan includes, but may not be limited to:

(i) monitoring groundwater quality and elevation to assess the performance and
effectiveness of the remedy;

(i1)soil cover system inspection and maintenance, as necessary, to ensure its function
is not impaired by erosion or activities at the site; -

(iii) a séhedule of monitoring and freqﬁency of submittals to the Department;

New York State Department of Health Acceptance

"The New York State Department of Health (NYSDOH) concurs that the remedy for this 51te is
protective of human health.

Declaration

The selected remedy is protective of human health and the environment, complies with State and
Federal requirements that are legally applicable or relevant and appropriate to the remedial
action to the extent practicable, and is cost effective. This remedy utilizes permanent solutions
and alternative treatment or resource recovery technologies, to the maximum extent practicable,
and satisfies the preference for remedies that reduce toxicity, mobility, or volume as a principal
element.

Date Robert W. Schick, P.E., Acting Director
Division of Environmental Remediation

March 28,2012
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3223 Highland Ave

Address: 3223 Highland Ave.
Municipality: Niagara Falls

Owner Name: Tulip Molded Plastics
Section-Block-Lot: 144.23-1-2

%?;%3211 Highland Av,

Owner e: Tulip Molded Plastics

ion-Block-Lot; 144.23-1-4

#873215 Highland A
Address: 3215 Hig d Ave
Municipality: pffagara Falls
Owner pame: Tulip Molded Plastics

ion-Block-Lot: 144.23-1-3

fg%l3301 Highland Ave
Address: 3301 Highland Ave

Municipality: Niagara Fa
Owner Name~FUlip Molded Plastics
jon-Block-Lot: 130.18-2-4

f—ggﬁmzs Highland Ave
Address: 3125 Highland Av,

ion-Block-Lot: 144.23-1-7

“873219 Highland Ave



ion-Block-Lot: 144.06-2-1

gg%azos Highland Ave
Address: 320:?&1§nd Ave
Municipality#Niagara Falls

ame: Tulip Molded Plastics
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Settion-Block-Lot: 144.23-1-6
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Address: 3301 Highland Ave
Municipality: Niagara Falls
Owner Name: Tulip Molded Plastics
Section-Block-Lot: 130,18-2-4

Details
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Address: 3219 Highland Ave
Municipality: Niagara Falls
Owner Name: Tulip Molded Plastics
Section-Block-Lot; 144.06-2-1

Details
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. Address: 3223 Highland Ave

| Municipality: Niagara Falls

' -Owner Name: Tulip Molded Plastics
Section-Block-Lot: 144,23-1-2

Details

OBJECTID_1
60396

SWISS
291100

PIN
144.23-1-2

| OBJECTID
2726

| XCOORD

| 1024578

YCOORD
1136207

2201

3301

3219

1508

CO_OWN

ACRES
0.098

OWNRNAME
Tulip Molded Plastics

PRCLSTREET
Highland Ave

PRCLINUMB
3223

PRCLMUNI
Niagara Falls

BLDGSTYL

_SFLA

= Q

3001

0 20 40m

31238 1500

1300

— Sources: Esri, HERE, DeLorme, USGS, Intermap, INCREMENT P, NRCan...



Municipality: Niagara Falls

Owner Name: Tulip Molded Plastics

Section-Block-Lot: 144.23-1-3
Details
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Address: 3213 Highland Ave
Municipality: Niagara Falls

Owner Name: Tulip Molded Plastics
Section-Block-Lot: 144.23-1-4
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Address: 3211 Highland Ave
Municipality: Niagara Falls
Owner Name: Tulip Molded Plastics
Section-Block-Lot: 144,23-1-5

/ : ' B e
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Address: 3205 Highland Ave

Municipality: Niagara Falls
Owner Name: Tulip Molded Plastics
Section-Block-Lot: 144.23-1-6

Details
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Address: 3125 Highland Ave
Municipality: Niagara Falls
Owner Name: Tulip Molded Plastics
Section-Block-Lot: 144.23-1-7

Details
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| Address: 2201 College Ave
| Municipality: Niagara Falls

| Owner Name: Industrial Properties LLC
| Section-Block-Lot: 130,19-1-2,1

Details
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1503 College Ave

- Description

Address: 1503 College Ave

Municipality: Niagara Falls

Owner Name: Niagara Mohawk Power Corp
Section-Block-Lot: 130,18-2-13

Details
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County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made this ZH’( day of l!_‘ 19,126& , 20 I between

Owner(s) Brightfields Corporation, having an office at 333 Ganson Street, Buffalo, New York
14203, County of Erie, State of New York (the "Grantor"), and The People of the State of New
York (the "Grantee."), acting through their Commissioner of the Department of Environmental
Conservation (the "Commissioner”, or "NYSDEC" or "Department" as the context requires) with
its headquarters located at 625 Broadway, Albany, New York 12233,

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties ("sites")
that threaten the health and vitality ofthe communities they burden while at the same time ensuring
the protection of public health and the environment; and :

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means of ensuring the performance
of operation, maintenance, and/or monitoring requirements and the restriction of future uses of the
land, when an environmental remediation project leaves residual contamination at levels that have
been determined to be safe for a specific use, but not all uses, or which includes engineered
structures that must be maintained or protected against damage to perform properly and be
effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of 3201 Highland
Avenue in the City of Niagara Falls, County of Niagara and State of New York, known and
designated on the tax map of the County Clerk of Niagara as tax map parcel numbers: a portion
of Section 144.06 Block 2 Lot 27.1, being the same as that property conveyed to Grantor by deed
dated April 7, 2016 and recorded in the Niagara County Clerk's Office in Instrument No. 2016-
05895. The property subject to this Environmental Easement (the "Controlled Property")
comprises approximately 0.302 +/- acres, and is hereinafter more fully described in the Land Title
Survey dated February 14, 2014 and last revised October 31, 2016 prepared by Kenneth L.
Slaugenhoupt, L.L.S. of Niagara Boundary and.Mapping Services, which will be attached to the
Site Management Plan. The Controlled Property description is set forth in and attached hereto as
Schedule A; and

WHEREAS, the Department accepts this Environmental Easement in order to ensure the
protection of public health and the environment and to achieve the requirements for remediation
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ﬁ f < i as described in 6 NYCRR Part 375-1.8(g)(2)(iv)

- County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

established for the Controlled Property until such time as this Environmental Easement is
extinguished pursuant to ECL Artjcle 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the

terms and conditions of Order on Consent Index Number: B9-0777-08-03, Grantor conveys to

Grantee a permanent Environmental Easement pursuant to ECL Article 71, Title 36 in, on, over,

 under, and upon the Controlled Property as more: fully described herein ("Environmental

Easement").

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental

Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the
above-‘stated purpose.

2. Institutional and Engineering Controls. The controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, run with the land, are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the
Controlled Property.

(1)  The Controlled Property may be used for:

‘Commercial as described in 6 NYCRR Part 375-1.8(g)(2)(iii) and Industrial

: (2)  All Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP);

3 Al Engmeermg Controls must be inspected at a frequency andina

manner deﬁned in the SMP;

(4)  The use of groundwater underlying the property is prohibited without
necessary water quality treatment as determined by the NYSDOH or the Niagara County
Department of Health to render it safe for use as drinking water or for industrial purposes, and
the user must first notify and obtain written approval to do so from the Department;

(5) Groundwater and other environmental or public health monitoring must be
performed as defined in the SMP;

6) Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

(7) Al future activities on the property that will disturb remaining

Environmental Easement Page 2



* County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

~ contaminated material must be conducted in accordance with the SMP;

~ - (8) MOnitoring' to assess the performance and effectiveness of the renedy must
be performed as defined in the SMP;

(9  Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP;

(10) Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner 16
assure compliance with-the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential or Resﬁ‘i_cted Residential
‘purposes as defined in 6NYCRR 375-1.8(g)(2)(i) and (ii), and the above-stated engineering
controls may not be discontinued without an amendment or extinguishment of this Environmental
. Easement.

C. The SMP describes obligations that the Grantor assumes on behalf of Graﬁtor its

successors and assigns. The Grantor's assumption of the obligations contained in the SMP which -

may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified
in accordance with the Departmient’s statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-
date. version of the SMP from:

Site Control Section :
Division of Environmental Remediation
NYSDEC

625 Broadway

Albany, New York 12233

Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any interest in the Controlled

Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP..

- E. Grantor covenants and agrees that until such time as the Environmental Easement
is extmgulshed in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the
property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold-faced type: ,

" This property is subject to an Environmental Easement held

. by the New York State ‘.Depértment of Environmental Conservation

Environmental Easement Page 3 |




County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

pursuant to Title 36 of Article 71 of the Environmental Conservation

Law.

F.  Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property.

G.  Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
under penalty of perjury, in such form and manner as the Department may require, that:

(1)  theinspection of the site to confirm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3).

(2)  the institutional controls and/or engineering controls employed at such site:

(i) are in-place;

(i)  are unchanged from the previous certification, or that any identified
changes to the controls employed were approved by the NYSDEC and that all controis are in the
Department-approved format; and

~ (iii)  that nothing has occurred that would impair the ability of such
control to protect the public-health and environment;

(3)  the owner will continue to allow access to such real property to evaluate the
continued maintenance of such controls;

4) nothing has occurred that would constitute a violation or failure to. comply
with any site management plan for such controls;

(5)  the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification;

(6) . to the best of histher knowledge and belief, the work-and conclusions
described in this certification are in accordance with the requirements of the site remedial program,
and gencrally accepted cngineering practices; and :

(7)  the information presented is accurate and complete.

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable times

to assure compliance with the above-stated restrictions.

4, Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Property, including:

A. Use of the Controlled Property for all purposes not inconsistent with, or limited by
the terms of this Environmental Easement;

B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee

interest to the Controlled Property, subject and subordinate to this Environmental Easement; .

5. Enforcement
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County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

A. This Environmental Easement is enforceable in law or equity in perpetuity by
Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any interest
in the burdened property; the benefit does not touch or concern real property; there is no privity of
estate or of contract; or it imposes an unreasonable restraint on alienation.

- B If any person violates this Environmental Easement, the Grantee may revoke the
Certificate of Completion with respect to the Controlled Property.

C. ‘Grantee shall notify Grantor of a breach or suspected breach of any of the terms of
- this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cure the breach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Envifonmental Easement, including the commencement of any proceedings in-
accordance with applicable law.

D. The failure of Grantee to enforce any of the terms contained herein shall not be
deemed a waiver of any such term nor bar any enforcement rights.

6. Notice. Whenever notice to the Grantee (other than the annual certification) or approval
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Property by referencing the following information:

Couniy, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
‘Contract or Order Number, and the County tax map number or the Liber and Page or computerized
system identification number.

Parties shall address correspondence to: Site Number: 932136
Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

With a copy to: Site Control Section
Division of Environmental Remediation
NYSDEC '
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail

and return receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval.
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7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or her/his authorized representative in the office of the

recording officer for the county or counties where the Property is situated in the manner prescnbed

by Atticle 9 of the Real Property Law.

'8. Amendment. Any amendment to this Environmental Easement may only be executed by

the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the. Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner’s Designee, and filed with the. office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property

Law.

10.  Joint Obligation, If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

Remainder of Page Intentionally Left Blank.
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IN WITNESS WHEREOQF, Grantor has caused this instrument to be signed in its name.

Brightfields Corporati

By:

Print Nagde: _ Jon M| Williams

Title:_President Date:_2/6/17

Grantor's Acknowledgment

STATE OF NEW YORK )
) ss:
COUNTY OF Erie )

On the _ 6th  day of February , in 1 the year 20 17, before me, the undersigned,
personally appeared , personally known to me or proved to me on the basis
of satisfactory evidence to be the mdwndual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the

%on behalf of which the individual(s) acted, executed the instrument.

A o)

Notary Bublic - State oﬁ’fNew York

l NANCY L. BAZUR
Notary Futlic, State of Ne v hork
Quallfiad in Erle County IND. 1u~w 017
My Comumnission Expires
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THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Actmg By and Through the Departmeént of
Envnronmental Conservation as Designee of the Comy

~Schitk? Director
Divisipn of Environmental Remediation

. Grantee's Acknowledgment

STATEOF NEW YORK )
} ss:
COUNTY OF ALBANY )

) On the }‘B' day of N\N‘b"\ VWAL | in the year 20‘?’ before me, the undersigned,

personally appeared Robert W. Schick, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/ executed the same in his/her/ capacity as Designee
of th¢’ Cdmmissiopey of the State of New York. Department of Environmental Conservation, and
re on the instrument, the individual, or the person upon behalf of which the
edthe instrument.

A,
Notarﬂ’ubher State of New York

David J. Chiusano
Notary Public, State of New York
No.. 01CI'15032146C
. Qualified in Schenectady Coun
Commission Expires August 22, 20%
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SCHEDULE “A” PROPERTY DESCRIPTION

Environmental Easement Description for Superfund Site No. 932136
15 Foot Strip from Brightfields II to Brightfields

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls,
County of Niagara and State of New York, being part of Lot 34 of the New York State Mile
Reserve and according to a map made by Julius Frehsee with changes by Porter, Jones and
Schaeffer and filed November 18, 1899 under Cover No. 158 now in Book 18 of Microfilmed
Maps at page 1736 and being more particularly bounded and described as follows:

Beginning at the north: east corner of Old Lot 251 as shown on Map by Niagara Boundary
& Mapping Services filed in Niagara County Clerk’s Office March 31, 2016 in Instrument No.
M2016-00008;

Thence along the east line of said Old Lot 251 S 0°54°30”W a distance of 15.00 feet to a
point; '

Thence N 88°58°03”W a distance of 879.79 feet to a point in the centerline of alley as
shown on said Map by Julius Frehsee;

Thence along said centerline of said alley N 20°42°42”E a distance of 15.93 feet to a
point on the north line of Old Lot 250 as shown on Map by Niagara Boundary & Mapping
Services filed in Niagara County Clerk’s Office March 31, 2016 in Instrument No. M2016-
00008; '

Thence along the north line of Old Lot 250 and Old Lot 251 S 88°58°03"E a distance of
874.39 feet to the Pointor Place of Beginning, containing 13,156 square feet or 0.302 acre more
or less.
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AMENDMENT. TO ENVIRONMENTAL EASEMENT

This Amendment to Environmental Easement is made as of this ﬁday of Hm
201 |=by and between The People of the State of New York, acting through their Commissioner
of the Department of Environmental Conservation (“NYSDEC” or the “Department™) with its
headquarters located at 625 Broadway, Albany, New York 12233, and Brightfields II Corporation
(“Grantor”) with its offices located at 333 Ganson Street, Buffalo, New York 14203.

RECITALS

1. Grantor is the owner of certain land known and designated on the tax map of the City of
Niagara Falls, County of Niagara and State of New York as tax map parcel number: Section
144.06 Block 2 Lot 25.1, being a portion of the property conveyed to Grantor by deed dated
April 4, 2014and recorded in the Niagara County Clerk’s Office in Instrument No. 2014-
05458. g .

2. The Department and Grantor entered into that certain Environmental Easement (“Easement
Agreement”) dated as of December 1, 2014 and recorded in the Niagara County Clerk’s
Office on December 15, 2014 as Instrument No. 2014-21584. Capitalized terms used herein
without definition have the meanings ascribed to them in the Environmental Easement
Agreement.

3. Pursuant to Section 1, 2, 3, 4, and 5 of the Easement Agreement, Grantor granted the

Department rights and interests that run with the land in perpetuity in order to provide an

- effective and enforceable means of encouraging the reuse and redevelopment of the

Controlled Property at a level that has been determined to be safe for a specific use while

ensuring the performance of certain maintenance, monitoring or operation requirements;

and to ensure the potential restriction of future uses of the land that are inconsistent with
the stated purpose. ~

4. Pursuant to Section 2 A of the Easement Agreement, the Controlled Property may only be
used for Commercial and Industrial uses described in 6 NYCRR §375-1.8(g) and may only
be used consistent with controls set out in that Section 2 A of the Easement Agreement.

5. This Amendment to Environmental Easement is filed solely in order to revise the legal
description for the Controlled Property that was attached as Schedule “A” to that
Environmental Easement dated as of December 1, 2014 and recorded in the Niagara County

" Clerk’s Office on December 15, 2014 as Instrument No. 2014-21584.

6. Pursuant to Section 8§ of the Easement Agreement, the Department agrees to amend the
Easement Agreement in the manner prescribed by Article 9 of the Real Property Law.



AMENDMENT OF ENVIRONMENTAL EASEMENT

. The above recitals are hereby incorporated into this Amendment of Environmental
‘Easement.

. The Department and Grantor hereby agree that the 4" Whercas clause of the Environmental
Easement is hereby amended to read as follows:

WHEREAS, Grantor, is the owner of real property located at the address of 3001 Highland
Avenue in the City of Niagara Falls, County of Niagara and State of New York, known
and designated on the tax map of the County Clerk of Niagara as tax map parcel number:
Section 144.06 Block 2 Lot 25.1, being a portion of the property conveyed to Grantor by
deed dated December 1, 2014 and recorded in the Niagara County Clerk’s Office as
Instrument No. 2014-21584. The property subject. to this Environmental Easement (the
"Controlled Property") comprises approximately 1.677 +/- acres, and is hereinafter more
fully described in the Land Title Survey dated February 14, 2014 and last revised October
31,2016 prepared by Kenneth L. Slaugenhoupt, L.L.S. of Niagara Boundary and Mapping
Services, which will be attached to the Site Management Plan. The Controlled Property.
description is set forth in and attached hereto as Schedule “A™ — Amended Description of
Controlled Property; and

. The Department and Grantor hereby agrec that the metes and bounds description of the
Controlled Property attached hercto as “Schedule “A” — Amended Description of
Controlled Property” shall replace the original metes and bounds description attached as
Schedule “A™ to the December 1, 2014 Environmental Easement.

. All other terms of the December 1, 2014 Environmental Easement shall remaiﬁ in effect.

. This Amendment of Environmental Easement inures to and binds the parties hereto and
their respective successors and assigns. .

. This Amendment of Environmental Easement shall be governed by and interpreted in
accordance with the laws of the State of New York.




IN WITNESS WHEREOF, Grantor has caused this Amendment to Environmental
Easement to be signed in its name.

Brightfields IT Corporati

By: \‘(\' :
PrintN( e _Jon M. Williams

N,

T}tle: i Date:_ 2/6/17 ‘.

Grantor's Acknowledgment

STATE OF NEW YORK )
. A ) ss:
COUNTY OF  Erie )

On the ﬁm day of February , in the year 20 17, before me, the undersigned,
personally appeared Jon M. Williams , personally known to me or proved to me on the basis
of satisfactory eviderice to be the mdnvndual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
_person upon behalf of which the individual(s) acted, executed the instrument.

Ntney 3 o)

Notary Blblic - State %fNew York

T zmc\" R EA
pimtm e ‘ ook
C
C.

Ly
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'THIS AMENDMENT OF THE ENVIRONMENTAL EASEMENT IS HEREBY
ACCEPTED BY THE PEOPLE OF THE STATE OF NEW YORK, Acting By and Through
the Department of Environmental Conservation as Désignee of the Commissioner,

By: AL S
Robert W.. chick/Director '
Division d¢f Environmental Remediation

Grantee's Acknowledgment

STATE OF NEW YORK. )
) ss:
COUNTY OF ALBANY )

On the % day of M—_UK’\ in the year 20 ‘7’ before me, the undersigned, personally

.appeared Robert W. Schick, personally known to me or proved to me on the basis of satisfactory

evidence to be the individual whose name is subscrqbed to the within instrument and acknowledged
to me that he executed the sa his.capacity as Designee of the Commissioner of the State of
New York Department of Environmenthl Conservation, and that by his signature on the instrument;
the individual, or the person pon be ich the individual acted, executed the instrument.

V/I‘UbT/ Hate of New York

David J. Chiusano
Notary Publie, State of New York
No. 01CH5032146

Qualified in Schenectady CountP/B
Commission Expires August 22, 20 =




SCHEDULE “A” AMENDED DESCRIPTION OF CONTROLLED PROPERTY-

ENVIRONMENTAL EASEMENT DESCRIPTION FOR SUPERFUND SITE No. 932136
Brightfields — New Lot 1250

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls,
County of Niagara and State of New York, being part of Lot 34 of the New York State Mile
Reserve and being more particularly bounded and described as follows:

Beginning at a point on the easterly line of Highland Avenue at its intersection with the
northerly line of Beech Avenue;

Thence S.88°43°18”E along the northerly line of Beech Avenue a distance of 274.00 feet
to a point; '

Thence N.20°42°42'W a distance of 291.15 feet to a point;

JThence N88°58°03"W a distance of 138.49 feet to a point on the former centerline of a -
16.5 foot wide alley; '

Thence S20°42°42"W along the former centerline of a16.5 foot wide alley a distance of
15.93 feet to the centerline of former Carolina Avenue;

. Thence N88°58°03"W along the centerline of Carolina Avenue a distance of 135.93 feet
to the east line of Highland Avenue;

Thence S20°42°42W along the east line of Highland Avenue a distance of 273.97 feet to
the Point or Place of Beginnihg, containing 1.677 acres of land more or less.
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AMENDMENT TO ENVIRONMENTAL EASEMENT

This Amendment to Environmental Easement is made as of this _'Zlflday of [!l AecH
201 ] 77by and between The People of the State of New York, acting through their Commissioner

of the Department of Environmental Conservation (“NYSDEC” or the “Department”) with its
headquarters located at 625 Broadway, Albany, New York 12233, and Brightfields 11 Corporation
(“Grantor™) with its offices located at 333 Ganson Street, Buffalo, New York 14203.

RECITALS

1. Grantor is the owner of certain land known and designated on the tax map of the City of
Niagara Falls, County of Niagara and State of New Y.ork as tax map parcel number: Section
144.06 Block 2 Lot 25.2, being a portion of the property conveyed to Grantor by deed dated
April 4, 2014and recorded in the Niagara County Clerk’s Office in Instrument No. 2014~
05458.

2. The Department and Grantor entered into that certain Environmental Easement (“Easement
Agreement”) dated as of December 1, 2014 and recorded in the Niagara County Clerk’s
Office on December 15, 2014 as Instrument No. 2014-21585. Capitalized terms used herein
without definition have the meanings ascribed to them in the Environmental Easement
Agreement. '

3. Pursuant to Section 1, 2, 3, 4, and 5 of the Easement Agreement, Grantor granted the
Department rights and interests that run with the land in perpetuity in order to provide an
effective and enforceable means of encouraging the reuse and redevelopment of the
Controlled Property at a level that has been determined to be safe for a specific use while
ensuring the performance of certain maintenance, monitoring or operation requirements;
and to ensure the potential restriction of future uses of the land that are inconsistent with
the stated purpose. -

4. Pursuant to Section 2 A of the Easement Agreement, the Controlled Property may only be
used for Restricted-Residential, Commercial and Industrial uses described in 6 NYCRR
§375-1.8(g) and may only be used consistent with controls set out in that Section 2 A of
the Easement Agreement.

5. This Amendment to Environmental Easement is filed solely in order to revise the legal
description for the Controlled Property that was attached as Schedule “A” to that
Environmental Easement dated as of December 1,2014 and recorded in the Niagara County
Clerk’s Office on December 15, 2014 as Instrument No. 2014-21585.

6. Pursuant to Section 8 of the Easement Agrecment, the Department agrees to amend the
Easement Agreement in the manner prescribed by Article 9 of the Real Property Law.




AMENDMENT OF ENVIRONMENTAL EASEMENT

. The above recitals are hereby incorporated into this Amendment of Environmental

Easement.

. The Department and Grantor hereby agree that the 4™ Whereas clause of the Environmental

Easement. is hereby amended to read as follows:

WHEREAS, Grantor, is'the owner of real property located at the address.of 3201 Highland
Avenue in the City of Niagara Falls, County of Niagara and State of New York, known
and designated on the tax map of the County Clerk of Niagara as tax map parcel number:
Section 144.06 Block 2 Lot 25.2, being a portion of the property conveyed to Grantor by
deed dated December 1, 2014 and recorded in the Niagara County Clerk’s Office as
Instrument No. 2014-21585. The property subject to this Environmental Easement (the
"Controlled Property") comprises approximately 5.011 +/- acres, and is hereinafter more
fully described in the Land Title Survey dated February 14, 2014 and last revised October
31, 2016 prepared by Kenneth L. Slaugenhoupt, L.L..S. of Niagara Boundary and Mapping
Services, which will be attached to the Site Management Plan. The Controlled Property
description is set forth in and attached hereto as Schedule “A” — Amended Description of
Controlled Property; and

. The Department and Grantor hereby agree that the metes and bounds description of the

Controlled Property attached hereto as “Schedule “A” — Amended Description of

Controlled Property” shall replace the original metes and bounds description attached as

Schedule “A” to the December 1, 2014 Environmental Easement.

. All other terms of thé December 1, 2014 Environmental Easeniént shall remain in effect..

. This Amendment of Environmental Easement inures to and binds the parties hereto and

their respective successors and assigns.

. This Amendment of Environmental Easement shall be governed by and interpreted in

accordance with the laws of the State of New York.



IN WITNESS WHEREOQOPF, Grantor has caused this Amendment to Environmental '
Easement to be signed in its name.

By:

Print N@ Williams

(

,

Title:_President Date:_2/6/17

Grantor's Acknowledgment -

STATE OF NEW YORK )
) ss:
COUNTY OF Ene )

On the _ 6th - day of _February , in the year 20 17, before me, the undersigned,
personally appeared _Jon M. Williams __, personally known to me or proved to me on the basis
of satisfactory evidence to be the mdmdual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the

person upon behalf of WhICh the individual(s) acted, executed the instrument.

Notary ﬁbllc Stateéﬁf New York

NANQVI (B R 1]
r‘ﬂ_‘ Torre ".“'IOI

< T e /4




to me that he executed the same

THIS AMENDMENT OF THE ENVIRONMENTAL EASEMENT IS HEREBY
ACCEPTED BY THE PEOPLE OF THE STATE OF NEW YORK, Acting By and Through

the Department of Environmental Conse signee of the Commissioner,

By:
Robert W. S¢hick, Director
Division of/Environmental Remediation

Grantee's Acknowledgment

STATE OF NEW YORK )
) ss:
COUNTY OF ALBANY )

On the ?‘ day of MM&U"\ , in the year 20& before me, the undersigned, personally
appeared Robert W. Schick, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and acknowledged
iis capamty as Designee of the Commissioner of the State of

David J. Chiusano
Notary Public, State of New York
No. 01CH5032146
Qualified in Schenectady Count
Commission Expires August 22, 20 B



SCHEDULE “A” AMENDED DESCRIPTION OF CONTROLLED PROPERTY

ENVIRONMENTAL EASEMENT DESCRIPTION FOR SUPERFUND SITE No. 932136.
Brightfields — Lot 1251

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls,
County of Niagara and State of New York, being part of Lot 34 of the New York State Mile
Reserve and being more particularly bounded and described as follows:

, Commencmg ata pomt on the easterly line of Highland. Avenue at 1ts intersection with
the northerly line of Beech Avenue;

Thence S.88%43° 18”E along the northerly line of Beech Avenue a distance of 274.00 feet
to thé POINT OR PLACE OF BEGINNING;

Thcnce S.88°43°18E along the northerly line of Beech Avenue a distance of 839.99 feet.
to the intersection of the north line of Beech Avenue with the west line of the former Fifteenth
Street;

‘Thence N.00°54° 1 1”E a distance of 277.75 feetto a point;
Thence N88°58°03”W a distance of 741.30 feet to a point;

Thence $S20°42°42”W a distancé of 291.15 feet to the riortherly line of Beech Aventie
and the Point or Place of Beginning, containing 5.011 acres of land more or less.
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AMENDMENT TO ENVIRONMENTAL EASEMENT

This Amendment to Environmental Easement is made asof this____ day of
201 __, by and between The People of the State of New York, acting through their Commissioner
_of the Department of Environmental Conservation (“NYSDEC” or the “Department”) with its
headquarters located at 625 Broadway, Albany, New York 12233, and Brightfields 1T Corporation
(“Grantor”) with its offices located at 333 Ganson Street, Buffalo, New York 14203.

RECITALS K
1. Grantor is the owner of certain land known and designated on the tax map of the City of
Niagara Falls, County of Niagara and State of New York as tax map parcel number: Section
v"144.06 Block 2 Lot 25.1 , being a portion of the property conveyed to Grantor by deed dated
April 4, 2014and recorded in the Niagara County Clerk’s Office in Instrument No. 2014-
05458.

2. The Department and Grantor entered into that certain Environmental Easement (“Easement
Agreement”) dated as of December 1, 2014 and recorded in the Niagara County. Clerk’s
Office on December 15,2014 as Instrument No. 2014-21584. Capitalized terms used herein
without definition have the meanings ascribed to them in the Environmental Easement
Agreement. ' )

3. Pursuant to Section 1, 2, 3, 4, and 5 of the Easement Agreement, Grantor granted the
Department rights and interests that run with the land in perpetuity. in order to provide an
effective and enforceable means of encouraging the reuse and redevelopment of the
Controlled Propetty at a level that has been determined to be safe for a specific use while

mg%’ggrformamﬁ)‘f aintenance, monitoring or operation requirements; and to
ensure the potential re§‘tp“ctio, of future uses of the land that are inconsistent with the stated

purposej C earkain

\/ 4. Pursuant to Section 2’ A of the Easement Agreement, the Controlled Property may only be
used for Commercial and Industrial uses described in 6 NYCRR §375-1.8(g) and may only
be used consistent with controls set out in that Section 2 A of the Easement Agreement.

5. This Amendment to Environmental Easement is filed solely in order to revise the legal
description for the Controlled Property that was attached as Schedule “A” to that
Environmental Easement dated as of December 1, 2014 and recorded in the Niagara County
Clerk’s Office on. December 15, 2014 as Instrument No. 2014-21584.

6. Pursuant to Section 8 of the Easement Agreement, the Department agrees to amend the
Easement Agreement in the manner prescribed by Article 9 of the Real Property Law.



AMENDMENT OF ENVIRONMENTAL EASEMENT

A. The above recitals are hereby incorporated into this Amendment of Environmental
Easement. '

Easement is hereby amended to read as follows:

WHEREAS, Grantor, is the owner of real property located at the address of 3001 .Highland.
Avenue in the City of Niagara Falls, County of Niagara and State of New York, known

Section 144.06 Block 2 Lot 25.1, being a portion of the property conveyed to Grantor by
deed dated December 1, 2014 and recorded in the Niagara County Clerk’s Office as
Instrument No. 2014-21584. The property subject to this Environmental Easement (the
ﬁ “'Controlled Property™) comprises approximately 1.677 +/- acres, and is hereinafter more

fully described in the Land Title Survey dated February 14, 2014 and last revised-AprHcR,

‘/,Dﬁ 2048 prepared by Kenneth L. Slaugenhoupt, L.L.S. of Niagara ‘.Boundary‘and Mapping
\ 0\\’ Services, which will be attached to the Site Management Plan. The Controlled Property

Q3 description is set forth in and attached hereto as Schedule “A” — Amended Description of
Controlled Property; and o

C. The Department and Grantor hereby agree that the metes and bounds description of the
Controlled Property attached hereto as “Schedule “A” — Amended Description of
Controlled Property” shall replace the original metes and bounds description attached as
Schedule “A” to the December 1, 2014 Environmental Easement.

D. All other terms of the December 1, 2014 Environmental Easement shall remain in effect.

E. This Amendment of Environmental Easement inures to and binds the parties hereto and.

their respective successors and assigns.

F. This Améndment of Environmental Easement shall be governed by and interpreted in
accordance with the laws of the State of New York. :

3. The Department and Grantor hereby agree that the 4" Whereas clause of the Environmental

and designated on the tax map of the County Clerk of Niagara as tax map parcel number:




IN WITNESS WHEREOF, Grantor has caused this Amendment to Environmental
Easement to be signed in its name. '

.B.rightﬁélds Il Corporation:

By:

Print Name:

Title: Date:

Grantor's Acknowledgment

-

STATE OF NEW YORK )

) ss:
COUNTY OF )
On the day of , in the year 20 __, before me, the undersigned,
personally appeared , personally known to me or proved to me on the basis

~ of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within

instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Notary Public - State of New York




THIS AMENDMENT OF THE ENVIRONMENTAL EASEMENT IS HEREBY
ACCEPTED BY THE PEOPLE OF THE STATE OF NEW YORK, Acting By and Through
the Department of Environmental Conservation as Designee of the Commissioner,

By: -
Robert W. Schick, Director
Division of Environmental Remediation

Grantee's Acknowledgment

STATE OF NEW YORK )
© o )ss:
COUNTY OF ALBANY )

o ~ On the day of , in the year 20 __, before me, the undersigned, personally

| appeared Robert W. Schick, personally known to me or proved to me on the basis of satisfactory

- evidence to be the individual whose name is subscribed to the within instrument and acknowledged
to me that he executed the same in his capacity as Designee of the Commissioner of the State of
New York Department of Environmental Conservation, and that by his signature.on the instrument,
the individual, or the person upon behalf of which the individual acted, executed the instrument.

Notary Public - State of New York
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SCHEDULE “A” AMENDED DESCRIPTION OF CONTROLLED PROPERTY

ENVIRONMENTAL EASEMENT DESCRIPTION FOR SUPERFUND SITE No. 932136
Brightfields — New Lot 1250

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls,
County of Niagara and State of New York, being part of Lot 34 of the New York State Mile
Reserve and being more particularly bounded and described as follows:

Beginning at a point on the easterly line of Highland Avenue at its intersection with the
northerly line of Beech Avenue;

Thence S.88°43°18”E along the northerly line of Beech Avenue a distance of 274.00 feet
to a point;

t~  Thence N.20°42°42*W a distance of 291 15 feet to a point;

“~ Thence N88°58°03”W a distance of 138.49 feet to a point on the former centerline of a
16.5 foot wide alley;

~  Thence S20°42°42”W along the former centerline of a 16.5 foot wide alley a distance of
15.93 feet to the centerline of former Carolina Avenue;

«” Thence N88°58°03”W along the centerline of Carolina Avenue a distance of 135.93 feet
to the east line of Highland Avenue;

" Thence $20°42°42"W along the east line of Highland Avenue a distance of 273.97 feet to
the Point or Place of Beginning, containing 1.677 acres of land more or less. -




L)

: <CD LO

g ) _ ORéNAL FILED
County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08- 03

SEC-15 2014

WAYNE £ JAGOW

NIAGARA COUNTY CLERK
ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36

OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

. THIS INDENTURE made this /gé‘ day of lbfcm écr , 20’_5{ between

Owner(s) Brightfields II Corporation, having an office at 333 Ganson Street, County of Erie, State
of New York (the "Grantor"), and The People of the State of New York (the "Grantee."), acting
through their Commissioner of the Department of Environmental Conservation (the
"Commissioner", or "NYSDEC" or "Department” as the context requires) with its headquarters
located at 625 Broadway, Albany, New York 12233,

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated- properties ("sites")
that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to-establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means of ensuring the
performance of operation, maintenance, and/or monitoring requirements and the restriction of
future uses of the land, when an environmental remediation project leaves residual contamination
at levels that have been determined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perform propetly
and be effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of 3001
Highland Avenue in the City of Niagara Falls, County of Niagara and State of New York, known
and designated on the tax map of the County Clerk of Niagara as tax map parcel numbers:
Section 144.06 Block 2 Lot 25.1; bemg the same as that property conveyed to Grantor by deed
dated April 4, 2014 and recorded in the Niagara County Clerk's Office in Instrument No.
2014-05458. The property subject to this Environmental Easement (the "Controlled Propérty")
comprises approximately 1.989 +/- acres, and is hereinafter more fully described in the Land Title
Survey dated February 14, 2014 prepared by Niagara Boundary and Mapping Services, which will
be attached to the Site Management Plan. The Controlled Property description is set forth in and
attached hereto as Schedule A; and

WHEREAS, the Department accepts this Environmental Easement in order to ensure the
protection of public health and the environment and to achieve the requirements for remediation
established for the Controlled Property until such time as this Environmental Easement is

Environmenial Easement Page 1
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" County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

extinguished pursuant to ECL Article 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the
terms and conditions of Order on Consent Index Number: B9-0777-08-03, Grantor conveys to
Grantee a permanent Environmental Easement pursuant to ECL Article 71, Title 36 in, on; over,
under, and upon the Controlled Property as more fully described herem ("Environmental
Easement") :

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in

- perpetuity in order to provide an effective and enforceable means of encouraging the reuse and’
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the -
above-stated purpose.

2. Institutional and Engineering Controls. The controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, run with the land, are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the
Controlled Property. - '

A, ‘1) The Controiled Property may be used for:

! C Ove ;/ %M . Commercial as described in 6 NYCRR Part 375-1.8(g)(2)(iii) and Industrial

as described in 6 NYCRR Part 375-1.8(2)(2)(iv) ;

(2)  AllEngineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP);

3) Al Engineéring Controls must be inspected. at a frequency and in a manner
defined in the SMP; ’

6] The use of groundwater underlying the property is prohibited without
necessary water quality treatment as determined by the NYSDOH or the Niagara County
Department of Health to render it safe for use as drinking water or for industrial purposes, and the
user must first notify and obtain written approval to do so from the Department

. ®) Groundwater and other environmental or public health monitoring must be
performed as defined in the SMP :

6) Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a2 manner defined in the SMP;

(7)  All future activities on the property that will disturb remaining
contaminated material must be conducted in accordance with the SMP;

Environmental Easement Page 2
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(8) Monitoriﬁg to assess the perforrnance and effectiveness of the remedy must
be performed as defined in the SMP;

) Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP;

(10) Access to the site must be provided to agents, employees or other -
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential or Restricted Residential
purposes as defined in 6NYCRR 375-1.8(g)(2)(i) and (ii), and the above-stated engineering
controls may not be discontinued without an amendment or extinguishment of this Environmental
Easement.

C. The SMP describes obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modifiedin
accordance with the Department’s statutory and regulatory authority. The Grantor and all
successors and assigns,-assume the burden of complying with the SMP and obtaining an up-to-date
version of the SMP from:

Site Control Section

Division of Environmental Remediation
NYSDEC

625 Broadway

Albany, New York 12233

Phone: (518) 402-9553

D. Granotor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the

property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold-faced type: L

" This property is subject to an Environmental Easement held
by the New York State Department of Environmental Conservation

pursuant to Title 36 of ‘Article 71 of the Environmental Conservation

Environmental Easement Page 3
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Law.

F.  Grantor .covenants and agrees that this Environmental Easement sha]l be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property. - ‘ :

G. Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
under penalty of perjury, in such form and manner as the Department may require, that:

() the inspection of the site to confirm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3). . '

(2) - the institutional controls and/or engineering controls employed at such site:

)] are in-place; - :

(ii) are unchanged from the previous certification, or that any identified
changes to the controls employed were approved by the NYSDEC and that all controls are in the
Department-approved format; and

(i)  that nothing has occurred that would impair the ability of such
control to protect the public health and environment;

(3) the owner will continue to allow access to such real property to evaluate the
continued maintenance of such controls; ' ,

(4)  nothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls; .

s the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification; '

(6)  to the best of his/her knowledge and belief, the work and conclusions
described in this certification are in accordance with the requirements of the site remedjal program,
and generally accepted engineering practices; and ‘

(7) - the information presented is accurate and complete.

'{3, Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the

State may enter and inspect the Controlled Property in-a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.

4 Reserved Grantor's Rights. Grahtor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Property,

~ including:

- Use of the Controlled Property for all purposes not inconsistent with, or limited by -
the terms of this Environmental Easement; :

B. The right to' give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

-\5 ] Enforcement

A. This Environmental Easement is enforceable in law or equity m perpetuity by

Environmental Easement Page 4
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Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the burdened property: the benefit does not touch or conceimn real property; there is no
privity of estate or of contract; or it imposes an unreasonable restraint on alienation.

B. If any person violates this Environmental Easement, the Grantee may revoke the

" Certificate of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the terms of

~ this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or

suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cure the breach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Environmental Easement, including the commencement of any proceedings in
accordance with applicable law.

D. The failure of Grantee to enforce any of the terms contained herein shall not be
deemed a waiver of any such term nor bar any enforcement rights. '

6. Notice. . Whenever notice to the Grantee (other than the annual certification) or approval

from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Property by referencing the following information:

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
Contract or Order Number, and the County tax map number or the Liber and Page or computerized
system identification number.

Parties shall address correspondence to: Site Number: 932136
Office of General Counsel
NYSDEC
625 Broadway :
Albany New York 12233- 5500

With a copy to: , Site Control Section
Division of Environmental Remediation .
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail

and return receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval.

Environmental Easement Page 5
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7. Recordaﬁoﬁ. Grantor shall record this instrument, within thirty (30) days of execution of

- this instrument by the Commissioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed

by Article 9 of the Real Property Law.

8. Ameéndment. Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law. .

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Depariment of Environmental Conservation, or the

Commissioner’s Designee, and filed with- the office of the recording officer for the county or -

counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.

10. Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Brightfields II Corpgfr_a_m:l:m\

\

By:. /%‘T ' /
. Print(k{?me: ) »Jo;\i M. (2'\{!”!(.‘('_#% .

. 7
S

—

Title:  Poesidos(t Date: ‘5/ \ ‘5/ [
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Grantor's Acknowledgment

STATE OF NEW YORK )

-~ )SSI
COUNTY OF Z7'% )

On the /& 74 day Of‘l,i}%lzuﬁ'? _in the year 20/4 , before me, the undersigned,
personally appeared, b J¥. \Wyre1au s, personally known to me or proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the .

erson upon behalf of which the individual(s) acted, executed the instrument.

J '
Notary 1Wblic - State of ﬂew York

NANCY L. #AZUR
Notary Fubtic, State of New York
Quaii(i:f:; i.n Cr L_?-cuniy iNo. 1765930’-?J ib
My Cominssion Eupives 30, =’
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- THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of

Environmental Conservation as Designee of the Commissioner,

Y

Robert y/ Schick, Director
Division of Environmental Remediation

-Grantee's Acknowledgment

STATE OF NEW YORK )
) ss:
COUNTY OF ALBANY )

_' i S g | . »
On the | ¥ day of ’ CO?m.L‘d’ , in the year QOI_‘LL before me, the undersigned,

personally appeared Robert W. Schick, personally known to me or proved to me on the basis of
ba+1stactory eviderice to be the individual(s) whose name is (are) subscribed to the -within

: acknowledged to me .that he/she/ executed the same in his/her/ capacity as
‘ormmssmner of the State of New York Department of Environmental
that by his/her/ signature on the instrument, the individual, or the person upon

¢ individual acted, executéd the instrument.

& of New York

David J. Chiusane
Notary Public, State of New York
No. 01CH5032146 ‘
Qualified in Schenectady CQM&?’B
‘ommission Expires August 22, 2012
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| =y Wl o)

LU 7 AU
SCHEDULE “A” PROPERTY DESCRIPTION

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls, County of
Niagara and State of New York, being part of Lot 34 of the New York State Mile Reserve and
being more particularly bounded and described as follows:

' Begmmng at a point on the easterly line of Highland Avenue at its intersection with the northerly
line of Beech Avenue;

/ Thence S88°43'18"E along the northerly line of Beech Avenue a distance of 313.77 feet to a point;

Thence N°20'42'42"W a distance of 307.26 feet to a point on the northerly line of Carolina Avenue
(not opened); ' '

/ Thence N88°58'03"W along said northerly line of Carolina Avenue a distance‘of 178.31 feetto a
point on the former centerline of a 16.5 foot wide alley;:

/ Thence S20°42'42"W alono the former centerline of a 16.5 foot wide alley a distance of 31.86 feet:
to the centerline of Carolina Avenue;

/ Thence N88°58'03 "W along the centerline of Carclina Avenue a dlstance of 135.93 feet to the east
line of Highland Avenue; .

Thence S520°42 42"W along the east line of Highland Avenue a distance of 273.97 feet to the Point
_or Place of Beginning, containing 1.989 acres of land more or less.. o

Total Acreage: 1.989 +/-acres

Doc. Id. #2797804
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AMENDMENT TO ENVIRONMENTAL EASEMENT

This Amendment to Environmental Easement is made asof this____ day of
201__, by and between The People of the State of New York, acting through their Commissioner
of the Department of Environmental Conservation (“NYSDEC” or the “Department”) with its
headquarters located at 625 Broadway, Albany, New York 12233, and Brightfields 1I Corporation
(“Grantor”) with its offices located at 333 Ganson Street, Buffalo, New York 14203.

RECITALS

1. Grantor is the owner of certain land known and designated on the tax map of the City of
Niagara Falls, County of Niagara and State of New York as tax map parcel number: Section
144.06 Block 2 Lot 25.2,being a portion of the property conveyed to Grantor by deed dated
April 4, 201%’(‘1 recorded in the Niagara County Clerk’s Office in Instrument No. 2014-
05458. :

2. The Department and Grantor entered into that certain Environmental-Easement (“Easement
Agreement”) dated as of December 1, 2014 and recorded in the Niagara County Clerk’s
Office on December 15,2014 as Instrument No. 2014-21585. Capitalized terms used herein
without definition have the meanings ascribed to them in the Environmental Easement
Agreement. "

3. Pursuant to Section 1, 2, 3, 4, and 5 of the Easement Agreement, Grantor granted the
Department rights and interests that run with the land in perpetuity in order to provide an
effective and enforceable means of encouraging the reuse and redevelopment of the
Controlled Property at a level that has been determined to be safe for a specific use while
ensuring the performance of fmaintenance, monitoring or operation requirements; and to
ensure the potential restrictioh of future uses of the land that are inconsistent with the stated

purpose. Ceran

\/{. Pursuant to Section 2 A ofthé ement Agreement, the Controlled Property may only be
- used for Restri gsidential, Commercial and Industrial uses described in 6 NYCRR L

§375-1.8(g) and may only be used consistent with controls set out in that Section 2 A of
the Easement Agreement,

5. This Amendment to Environmental Easement is filed solely in order to revise the legal
description for the Controlled Property that was attached as Schedule “A” to that

Environmental Easement dated as of Dece r-1,20+4-and-recorded,in the Niagara County
Clerk’s Office on December 15, 2014 as{Instrument No. 2014-21587. ~
. . = o

6. Pursuant to Section 8 of the Easement Agreement, the Department agrees to amend the
Easement Agreement in the manner prescribed by Article 9 of the Real Property Law.




|
|
|
!
AMENDMENT OF ENVIRONMENTAL EASEMENT ‘
"A. The above recitals are hereby incorporated into this Amendment of Environmental ‘
Easément. ‘
B. The Department and Grantor hereby agree that the 4% Whereas clause of the Envnronmental
Easement is hereby amended to read as follows:

WHEREAS, Grantor, is the owner of real property located at the address of mHighland
Avenue in the City of Niagara Falls, County of Niagara and State of New York, known
and designated on the tax map of the County Clerk of Niagara -as tax map parcel number:
Section 144.06 Block 2 Lot 25.2, being a portion of the property conveyed to Grantor by -
deed dated December 1, 2014 and recorded in the Niagara County Clerk’s Office as
Instrument No. 2014-21585. The property subject to this Environmental Easement (the
"Controlled Property") comprises approximately 5.011 +/- acres, and is hereinafter more
fully described in the Land Title Survey dated February 14, 2014 and last revised October,~~
31, 2016 prepared by Kenneth L. Slaugenhoupt, L.L.S. of Niagara Boundary and Mapping
Services, which will be attached to the Site Management Plan. The Controlled Property-
description is set forth in and attached hereto as Schedule “A” — Amended Description of
Controlled Property; and '

C. The Department and Grantor hereby agree that the metes and bounds description of the
Controlled Property attached hereto as “Schedule “A” — Amended Description of
Controlled Property” shall replace the original metes and bounds description attached as
Schedule “A” to the December 1, 2014 Environmental Easement.

D. All other terms of the December 1,2014 'Environmental Easement shall remain in effect.

E. This Amendment of Environmental Easement inures to and binds the partles hereto and
their respective successors and asmgns

F. This Amendment of Environmental Easement shall be governed by and interpreted in
accordance with the laws of the State of New York.




, IN WITNESS WHEREQF, Grantor-has caused this Amendment to Environmental
Easement to be signed in its name. : .

Brightfields 1l Corporation:

By:

Print Name:

Title: Date:
Grantor's Acknowledgment

STATE OF NEW YORK )

)1 SS:
COUNTY OF )
On the day of ' _, in the year 20 __, before me, the undérsigned,
personally appeared , personally known to me or proved to me on the basis

of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Notary» Public - State of New York



THIS AMENDMENT OF THE ENVIRONMENTAL EASEMENT IS HEREBY
ACCEPTED BY THE PEOPLE OF THE STATE OF NEW YORK, Acting By and Through
‘the Department of Environmental Conservation as Designee of the Commissioner,

By:.
Robert W. Schick, Director
Division of En’vironmenta]._'Remedia'ti.on

Grantee's Acknowledgment

STATE OF NEW YORK )
) ss:
COUNTY OF ALBANY )

On the ' day of , in the year 20, before me, the undersigned, personally
appeared Robert W. Schick, personally known to me or proved t6 me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and acknowledged
to me that he executed the same in his capacity as Designee of the Commissioner of the State of
New York Department of Enivironmental Conservation, and that by his signature on the instrument,
the individual, or the person upon behalf of which the individual acted, executed the instrument.

Notary Public - State of New York



SCHEDULE “A” AMENDED DESCRIPTION OF CONTROLLED PROPERTY

ENVIRONMENTAL EASEMENT DESCRIPTION FOR SUPERFUND SITE No. 932136
Brightfields — Lot 1251

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls,
County of Niagara and State of New York, being part of Lot 34 of the New York State Mile
Reserve and being more particularly bounded and described as follows: .

Commencing at a point on the easterly line of Highland Avenue at its intersection with
the nartherly line of Beech Avenue;

' VThenc‘e S.88°43’ 18 E along the northerly line of Beech Avenue a distance of 274.00 feet
to the POINT OR PLACE OF BEGINNING;

"/Thence S.88°43°18”E along the northerly line of Beech Avenue a distance of 839.99 feet
to the intersection of the north line of Beech Avenue with the west line of the former Fifteenth

- Street;

/ Thence N.00°54°11”E a distance of 277.75 feet to a point;
~ Thence N88°58°03”"W a distance of 741.30 feet to a point;

V' Thence $20°42°42”W a distance of 291.15 feet to the northerly line of Beech Avenue
and the Point or Place of Beginning, containing 5.011 acres of land more or less.

O~
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LO"" }S’ 1 WAYNE F JAGOW

NIAGARA COUNTY GLERK
ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36.

OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made this [ day of [ ocern bev , 2004 between

Owner(s) Brightfields II Corporation, having an office at 333 Ganson Street, County of Erie, State
of New York (the "Grantor"), and The People of the State of New York (the "Grantee."), acting
through their Commissioner of the Department of Environmental Conservation (the
"Commussioner", or "NYSDEC" or "Department” as the context requires) with its headquarters
located at 625 Broadway, Albany, New York 12233,

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties (“sites")
that threaten the health and vitality of the communities they burden.while at the same time
ensuring the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means of ensuring the
performance of operation, maintenance, and/or monitoring requirements and the restriction of
future uses of the land, when an environmental remediation project leaves residual contamination
at Jevels that have been determined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perfoxm properly
and be effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is -the owner of real property located at the address of 3201
Highland Avenue in the City of Niagara Falls, County of Niagara and State of New York, known
and designated on the tax map of the County Clerk of Niagara as tax map parcel numbers:
Section 144.06 Block 2 Lot 25.2, being the same as that property conveyed to Grantor by deed
dated April 4, 2014 and recorded in the Niagara County Clerk's Office in Instrument No.
2014-05458 . The property subject to this Environmental Easement (the "Controlled Property")
comprises approximately 5.001 +/- acres, and is hereinafter more fully described in the Land Title
Survey dated Febraury 14, 2014 prepared by Niagra Boundary and Mapping Service, which will
be attached to the Site Management Plan. The Controlled Property description is set forth in and
attached hereto as Schedule A; and

WHEREAS, the Department accepts this Environmental Easement in order to ensure the

protection of public health and the environment and to achieve the requirements for remediation
established for the Controlled Property until such time as this Environmental Easement is

Environmental Easement Page 1
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extinguished pursuant to ECL Atrticle 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the
terms and conditions of Order on Consent Index Number: B9-0777-08-03, Grantor conveys to
Grantee a permanent Environmental Easement pursuant to ECL Article 71, Title 36 in, on, over,
under, .and upon the Controlled Property as more fully described herein ("Environmental

Easement")

L. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring ‘the performance of operation, maintenance, and/or monitoring
requiremeénts; and to ensure the restriction of future uses of the land that are inconsistent with the
above-stated purpose.

2. Institutional and Engineering Controls. The, controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, run with the land, are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the
Controlied Property.

T A (1)  The Controlled Property may be used for:

‘Restricted Residential as described in 6 NYCRR Part 375-1.8(g)(2)(ii),
Commercial as described in 6 NYCRR Part 375-1.8(g)(2)(iii) and Industrial
as described in 6 NYCRR Part 375-1.8(g)(2)(iv) ; ‘

(2)  All Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP); ‘ ‘

(3)  All Engineering Controls must be inspected at a frequency and in é manner
defined in the SMP; '

(4)  The use of groundwater underlying the property is prohibited without
necessary water quality treatment as determined by the NYSDOH or the Niagara County
Department of Health to render it safe for use as drinking water or for industrial purposes, and the
user must first notify and obtain written approval to do so from the Department;

(5)  Groundwater and other environmental or public health monitoring must be

- performed as defined in the SMP;

(6)  Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

(7)  All future activities on the property that will disturb remaining
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contaminated material must be conducted in accordance with the SMP;

(8)  Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP; :

(%)  Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP;

(10)  Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential purposes as defined in
6NYCRR 375-1.8(g)(2)(i), and the above-stated engineering controls may not be discontinued
without an amendment or extinguishment of this Environmental Easement.

C. The SMP describes obligations that the Grantor assumes on behalf of Grantor, its

 successors and assigns. The Grantor's assumption of the obligations contained in the SMP which

may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified in
accordance with the Department’s statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-date
version of the SMP from: :

Site Control Section -
Division of Environmental Remediation
NYSDEC

625 Broadway

Albany, New York 12233

Phone: (518) 402-9553

D.  Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the
property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold-faced type:

This property is subject to an Environmental Easement held
by the New York State Department of Environmental Conservation

pursuant to Title 36 of Article 71 of the Environmental Conservation

Environmental Easement Page 3



County: Niagara 'Site No: 932136 Order on Consent Index - B9-0777-08-03 “

Law.

F. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property.

G. Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
| submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
| under penalty of perjury, in such form and manner as the Department may require, that:
‘ €)) the inspection of the site to confirm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the |
individual set forth at 6 NYCRR Part 375-1.8(h)(3). }
: . ) the institutional controls and/or engineering controls employed at such site:
6)) are in-place; : ‘
(ii) are unchanged from the previous certification, or that any identified
changes to the controls employed were approved by the NYSDEC and that all controls are in the
| Department-approved format; and : '
| ' (i11) . that nothing has occurred that would impair the ability of such ‘
| control to protect the public health and environment;
| 3) the owner will continue to allow access to such real property to evaluate the
continued maintenance of such controls;
Gy nothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls; -
: ' 6 the report and all attachments were prepared under the direction of, and
' reviewed by, the party making the certification; . \
: - (6) to the best of his/her knowledge and belief, the work and conclusions
‘described in this certification are in accordance with the requirements of the site remedial program,
and generally accepted engineering practices; and
@) the information presented is accurate and complete.

: 3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable
@ times to assure compliance with the above-stated restrictions.

4, Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Property,
including: ' '

A. Use of the Controlled Property for all purposes not inconsistent with, or limited by
the terms of this Environmental Easement;

B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

5. Enforcement

A.  This Environmental Easement is enforceable in law or eqility in perpetuity by
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Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the burdened property; the benefit does not touch or concern real property; there is no
privity of estate or of contract; or it imposes an unreasonable restraint on alienation.

B. If any person violates this Environmental Easement, the Grantee may revoke the
Certificate of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the terms of
this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
| Grantee, the Grantee shall notify Grantor of any failure to adequately cure the breach or suspected
N breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
| breach of this Environmental Easement, including the commencement of any proceedings in
» accordance with applicable law. '

D. The failure of Grantee to enforce any of the terms contained herein shall not be .
deemed a waiver of any such term nor bar any enforcement rights.

6. Notice. Whenever notice to the Grantee {other than the annual certification) or approval
| from the Grantee is required, the Party providing such notice or secking such approval shall
| identify the Controlled Property by referencing the following information:

, County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance.
‘ Contract or Order Number, and the County tax map number or the Liber and Page or computerized
system identification number.

Parties shall address correspondence to: Site Number: 932136

| Office of General Counsel

j : NYSDEC

| 625 Broadway

3 : ‘ Albany New York 12233-5500

With a copy to: , Site Control Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail

and return receipt requested. The Parties may provide for: other means of receiving and
communicating notices and responses to requests for approval.
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7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law.

8. ° Amendment. Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Atrticle 9 of the Real Property
Law. .

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.

10.  Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

-

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Bnghtﬁe.]ds II Corporatlon ’\\

)( i NI '/'/}

Print Na’:pe: \/ Jod M Wiilaws

/

Tite: Phiadedt  Dpawe SN
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Grantor's Acknowledgment

STATE OF NEW YORK )
) ss:

COUNTY OF £ A1E )

On the /¥ 74 day of ﬂﬁkg_z/sf , in the year 20 /Z before me, the undersigned, |

.personally-appeared oy I \ilierszms , personally known to'me or proved to mie on the basis

of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
-person upon behalf of which the individual(s) acted, executed the instrument.

Gty % // fﬁ/’wj/

Notary Puzn’c _ State of Ney/York

NANavy
i eYi. ?

Notary PUA"':(-‘ iy HMAZUS

et o WS Stats s .
TR Erig C:ounx.Jf New Yorge

Qua !
My Cotnrmon: ) 5 :
Y Sehiission Bxpires :ZZ Zgagg’co 7]
20, A QY

1
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THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of
Environmental Conservation as Designee of the Commissioner,

Rc?){rt W. Schick, Diréctor
Dfvision of .Ex_ivironmental Remediation

Grantee's Acknowledgment

STATEOFNEW YORK )
) ss:
COUNTY OF ALBANY )

51
- On the J’ day of Ié(nn_kd?_ , in the year 20' H before me, the undersigned,
personally appeared Robert W. Schick, personally known to me or proved to me on the basis of

satisfactory evidence to be the individual(s) whose name is (are) subscribed {o the within

instrument agd acknowjledged to me that he/she/ executed the same in his/her/ capacity as

Designee /of |the Condmigsioner of the State of New York Department of Environmental
Conservdtion/ and that by is/her/ signature on the instrument, the individual, or the person upon
behalf of which iidhal acted, executed the instrument.

Notary@lﬂif'- § of NEw York

David J. Chiusano
Notary Public, State of New York
No. 01CH5032146
Qualified in Schenectady Coun!
Commission Expires August 22, 20
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SCHEDULE “A” PROPERTY DESCRIPTION

ALL THAT TRACT OR PARCE! OF LAND, situate in the City of Niagara Falls, County of
Niagara and State of New York, being part of Lot 34 of the New York State Mile Reserve and
being more particularly bounded and described as follows:

Commencing at a point on the easterly line of Hi ghland Avenue at its intersection with the
northerly line of Beech Avenue; |

Thence S88°43'18"E along the northerly line of Beech Avenue a distance of 313.77 feet to the
POINT OR PLACE OF BEGINNING;

Thence S88.43'18"E along the northerly line of Beech Avenue a distance of 800.22 feet to the
intersection of the north line of Beech Avenue with the west line of the former Fifteenth Street;

Thence N00°54'11"E a distance of 292.75 feet to a point on the northerly line of Carolina Avenue
(not opened); ' : . ‘

Thence N88°58'03 "W along said northerly line of Carolina Avenue a distance of 696.08 feet to a
point; . .

Thence S20°42'42"W a distance of 307.26 feet to the northerly line of Beech Avenue and the
Beech Avenue and the Point or Place of Beginning, containing 5.001 acres of land more or less.

Total Acreage: 5.001 +/- acres

Doc. Id. #2797805
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ORIGINALFILED

OEC 15 201
ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TIH&REE Jacow
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION TARARA COUNTY CLERK

THIS INDENTURE made this Z day of Lan /rr , 20144 between

Owner(s) Brightfields II Corporation, having an office at 333 Ganson Street, County of Erie,
State of New York (the "Grantor"), and The People of the State of New York (the "Grantee."),
acting through their Commissioner of the Department of Environmental Conservation (the
"Commissioner", or "NYSDEC" or "Department” as the context requires) with its headquarters
located at 625 Broadway, Albany, New York 12233,

WHEREAS, the Legislature of the State of New York has declared that it is in the public

interest to encourage the remediation of abandoned and likely contaminated properties ("sites")
that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and

WHEREAS the Legislature of the State of New York has declared that it is in the public

interest to establish within the Departrnent a statutory environmental remediation program that
includes .the use of Environmental Easements as an enforceable means of ensuring the
performance of operation, maintenance, and/or monitoring requirements and the restriction of
future uses of the land, when an environmental remediation project leaves residual contamination
at levels that have been determined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perform properly
and be effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental -

Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of 3079

Highland Avenue in the City of Niagara Falls, County of Niagara and State of New York, known
and designated on the tax map of the County Clerk of Niagara as tax map parcel numbers:
Section 144.06 Block 2 Lot 2.1, being the same as that property conveyed to Grantor by deed dated
April 4, 2014 and recorded in the Niagara County Clerk's Office in Instrument No. 2014-05458.
The property subject to this Environmental Easement (the "Controlled Property") comprises
approximately 11.067 +/- acres, and is hereinafter more fully described in the Land Title Survey
dated February 14, 2014 prepared by Niagara Boundary and Mapping Services, which will be -
attached to the Site Management Plan. The Controlled Property description is set forth in and
attached hereto as Schedule A; and

WHEREAS, the Department accepts this Environmental Easement in order to ensure the

protection of public health and the environment and to achieve the requirements for remediation
established for the Controlled Property until such time as this Environmental Easement is
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extinguished pursuant to ECL Article 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the
terms and conditions of Order on Consent Index Number: B9-0777-08-03, Grantor conveys to
Grantee a permanent Environmental Easement pursuant to ECL Article 71, Title 36 in, on, over,
under, and upon the Controlled Property as more fully described herein ("Environmental
Easement")

- 1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraglng the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the restrlctlon of future uses of the land that are inconsistent with the

above-stated purpose

2. Institutional and Engineering Controls. The controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.

~ These controls and requirements apply to the use of the Controlled Property, run with the land, are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controiled Property, any lessees and any person- using the
Controlled Property.

A. (1) The Controlled Property may be used for:

RN

Commercial as described in 6 NYCRR Part 375-1.8(g)(2)(iii) and Industrial
5‘76("" as described in 6 NYCRR Part 375-1.8(g)(2)(iv) ;

Cov ‘ : .
2 All Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP);

3 All Engineering Controls must be inspected at a frequency and 'in a manner
defined in the SMP; . -

(4)  The use of groundwater underlying the property is prohibited without
necessary water quality treatment as determined by the NYSDOH or the Niagara County
Department of Health to render it safe for use as drinking water or for industrial purposes, and the
user must first notify and obtain written approval to do so from the Department;

(5)  Groundwater and other environmental or public health monitoring must be
performed as defined in the SMP;

(6)  Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

(7)  All future activities on the property that will disturb remaining
contaminated material must be conducted in accordance with the SMP;
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(8)  Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP; '

(9  Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP;

(10)  Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential or Restricted Residential
purposes as defined in 6NYCRR 375-1.8(g)(2)(i) and (ii), and the above-stated engineering
controls may not be discontinued without an amendment or extinguishment of this Environmental
Easement. -

C. The SMP describes obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified -
reports to the NYSDEC, is and remains a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified in
accordance with the Department’s statutory and regulatory authority.” The Grantor and all
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-date
version of the SMP from:

Site Contrd! Section

Division of Environmental Remediation
NYSDEC

625 Broadway

Albany, New York 12233

Phone: (518) 402-9553

~ D. Grantor must provide éll persons who acquire any interest in the Controlled

Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP. '

E. Grantor covenants and agrees that until such time as the Environmental Easement

is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the

property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold-faced type: :

This property is subject to an Environmental Easement held
by the New York State Department of Environmental Conservation

pursuant to Title 36 of Article 71 of the Environmental Conservation
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Law.

-

k.
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property. ' :

G. Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
under penalty of perjury, in such form and manner as the Department may require, that:

(1)  theinspecticn of the site to confirm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3). '

(2)  the institutional controls and/or engineering controls employed at such site:

@) are in-place; : ) '

(i)  are unchanged from the previous certification, or that any identified
changes to the controls employed were approved by the NYSDEC and that all controls are in the
Department-approved format; and

(i) that nothing has occurred that would impair the ability of such
control to protect the public health and environment;
continued maintenance of such controls;

(4)  npothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls; '

(3)  the owner will continue to allow access t¢ such real property to evaluate the

& the report and all attachments were prepared under the direction of, and

reviewed by, the party making the certification;

(6)  to the best of his/her knowledge and beliéf, the work and conclusions =

described in this certification are in accordance with the requirements of the site remedial program,
and generally accepted engineering practices; and
(7)  the information presented is accurate and complete.

3. . Rightto Enter and Inspect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in.a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.

4, Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Property,
including: '

A. Use of the Controlled Property for all purposes not iﬁconsisterit with, or limited by
the terms of this Environmental Easement; ’

B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

S. Enforcement

A. This Environmental Easement is enforceable in law or equity in perpetuity by

Environmental Easement Page 4
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Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land: Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an

" interest in real property; it is not of a character that has been recognized traditionally at common

law; it imposes a negative burden; it imposes affinmative obligations upon the owner of any .
interest in the burdened property; the benefit does not touch or concem real property; there is no
privity of estate or of contract; or it iraposes an unreasonable restraint on alienation.

B. If any person violates this Environmental Easement, the Grantee may revoke the
Certificate of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the terms of. -
this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cure the breach or suspected -
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Environmental Easement, including the commencement of any proceedings in
accordance with applicable law.

D. The failure of Grantee to enforce any of the terms contained herein shall not be
deemed a waiver of any such term nor bar any enforcement rights.

6. Notic_é. Whenever notice to the Grantee (other than the arnual certification) or approval
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Property by referencing the following information:

- County, NYSDEC Site Number, NYSDEC Brownfield- Cleanup Agreement, State Assistance

Contract or Order Number, and the County tax map number or the Liber and Page or computerized
system identification number.

Parties shall address correspondence to: Site Number: 932136
' Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

With a copy to: ' Site Control Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail

and return receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval.

Environmental Easement Page 5
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7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law.

8. Amendment. Any amendment to this Environmental Easement may only bé executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or

counties where the Property is situated in the manner prescribed by Article 9 of the Real Property

Law.

5. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.

10.  Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several. : '

-IN WITWESS WHEREOF, Grantor has caused this instrument to be signed in its name.

—

~ N

By:_ M ' /)

\

Brightfields II Corporation:

Print Nameg: \ Jen M Q\j;iflqc—gus
N /

7

N

Title: '?1265139_.&‘(' Date: ?//’3‘/}% A

Environmental Easement Page 6
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STATE OF NEW YORK

K IE

COUNTY OF #

Grantor's Acknowledgment

) ss:

2

On the ryth day of" A4645T  in the year 20 /%, before me, the undersigned,
personally appeared . iy /¥\. \nlicLiams , personally known to me or proved to me on the basis

of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by histher/their signature(s) on the instrument, the individual(s), or the

person upon behalf of which

s K Mo

the individual(s) acted, executed the instrument.

Notary Wﬁlic - State of/New York
R

NANSY L. HIAZUR

tic, State of New York
o Couny ivo. 1785930
swires 40 30, -5‘\1.)_!_[)

Environmental Easement Page 7
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\

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of
Environmental Conservation as Designee of the Commissioner,

By: %%

Roprt W. Schick, Director
" Division of Environmental Remediation

Grantee's Acknbwledgment

STATE OF NEW YORK )
) ss:
COUNTY OF ALBANY )

sl .

On the [ ¥ day of | Jeg.b84 , in the year 20 [ Lf before -me, the undersigned,
personally appeared Robert W. Schick, personally known to me or proved to me on the basis of
ev1dence> to be the individual(s) whose name is (are) subsc'led to -the wﬁhm

De51gn e of th¢ issioner of the State of New York Department of Environmental
Conseyvation by his/her/ signature on the instrument, the individual, or the person upon
behalf of why infiividual acted, executed the instrument.

Q)
Nolat?glir/fs:a(e of New York

David J. Chiusane
Notary Public, State of New York
No. 01CH5032146
Qualified in Schenectady Coun
Commission Expires August 22, 20

Environmental Easement Page 8
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SCHEDULE “A” PROPERTY DESCRIPTION

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls, County of Niagara and
State of New York, being part of Lot 34 of the New York State Mile Reserve and being more particularly bounded and
described as follows:

Beginning at the intersection of the northerly line of Beech Avenue thh the easterly line of the former
Fifteenth Street;

Thence N0OG°54'11E along the said easterly line of Fifteenth Street a distance of 862.28 feetto a pomt onthe
northerly line of Lot 34 of thc New York State Mile Reserve;

Thence $89°40'00”E along the northerly line of Lot 34 of the New York State Mile Reserve a distance of
559.41 feet to the northwesterly comner of Lot 218 of the Re-subdivision of Lots on 17th Street, Niagara Falls, NY
according to'a Map made by Wallace P. Keller, P.E., L.S. and recorded in the Niagara County Clerk’s Office on
January 5, 1960 in Map Book 64 of Maps at Page 1595, now filed in Book 40 of Microfilmed Maps at page 4000;

Thence S00°28'15”W along the westerly line of Lots 218,217, 216, 215, 214, 213 and part of Lot 212 of said
Re-subdivision a distance of 299.61 feet to the northeasterly corner of a 10 foot wide alley,

Thence N89°04'07”W along the northerly line of said alley a dxstance of 10.00 feet to a pomt

Thence S00°28'15”W along the westerly line ofsald Alley a distance of 571.90 feet to a point on the

‘ northerly line of Beech Avenue;

Thence N88°43'18”W along the northerly line of Beech Avenue a distance of 555.97 feet to the Point c;r
Place of Beginning, containing 11.067 acres of land more or less.

Total Acreage: 11.067 +/- acres

Doc. Id. #2797808
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Degcember 22, 2016

To NYS Department of Environ\ental Conservation

Attention \Q Brian Sadowski \ / \
Address 270 NMichigan Avenue Buffalo, NY 1&3 / X

Re Lockpok\l‘andfill 2016 Annual Groundwée\r M911/itoring, Sampling and Inspta\OQon Reports

We are sending you thefpllowing items: B Attached O Under separate cover

O Shop Drawings O Prints O Plan NO Samples O Specifications

0 Copy of Letter 0 Change der a In oices X1"Other

Copies Date \ / D\gription \

gular Site Inspection Report\

1 ) :
1 \ / Sa%p\lmg and Analysis Report \
1 \ / CD of Regular Site Inspection & Sampllng and Analysis Report
These are trans&'\tted: / \
B For review \D Approve}( as submitted Iﬁ\Resubmit - copies\or approval
& For your use \Q prov/ed as noted O S\ut\)mit ___ copies for c§§tribution
& As requested O RM O Retu\Q ___ corrected prin\ﬁ\
0O For Signature O For bids Que , a For rev\i‘e\w and remittance \ \ v

e | NN\ '\‘
\ “

s Signed: Da>e\RowIinson

Cc: File — 8612191
Rolando Moreno, Lockport

If enclosures are not as noted, kindly notify us at once.

GHD Consulting Services Inc.
285 Delaware Avenue Suite S00 Buffalo New York 14202 USA
T716 8562142 F716 8562160 W www.ghd.com
arcustento conraxt ron

ISO 9001

FENRINEFRING NFRIGN
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Dieffenbach, Timothy (DEC) _ _
s

From: ' Dieffenbach, Timothy (DEC) A

Sent: Tuesday, Aprit 04, 2017 4:40 PM

To: Bradford D Burns (DEC) (bradford. burns@dec ny.gov)

Cc: McIntosh, Mary (DEC); Putzig, Bart X (DEC) Foster, Patnck E (DEC)

Subject: Site No. C932157 - Tract I

Attachments: ‘ letter.c932157.2017-04-04PRR Comment Letter.docx

Brad,

Can you please look at the attached draft Ietter specﬁ"cally item2. ?

I would like to know if you are in agreement with my comments regarding the boundaries of the Tract | and Tract Il sites
and my statement that the property transfer from Brightfields Il Corp. to Brightfields Corp. (f:fteen foot wide strip of
land) should not result in any revision to the environmental easement for the Tract I site.

Please let me know if you have any suggested changes to the letter.

‘ Thanks Tim

Timothy E. Dieffenbach

Engineering Geologist 2

New York State Department of Envnronmental Conservation
270 Michigan Avenue

* Buffalo, NY 14203-2915

timothy.dieffenbach@dec.ny.gov
Office:(716) 851-7220
Fax:(716) 851-7252




NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Division of Environmental Remediation, Region 9
270 Michigan Avenue, Buffalo, NY 14203-2915

P: (716) 851-7220 | F: (716) 851-7226
www.dec.ny.gov

April 4, 2017

Brightfields Corporation
Jon M. Williams

333 Ganson Street
Buffalo, NY 14203

Dear Jon M. Williams (as the. Certifying Party):

Site Management (SM) Periodic Review Report -
. (PRR) Response Letter

Tract | Highland Avenue, Niagara Falls

Niagara County

Site No.: C932157

| have reviewed your Periodic Review Report (PRR) and IC/EC Certification for the

period 01/16/2016 to 01/16/2017 and have the following comments:

1.

Section |., first paragraph, references the document as the first Periodic Review Report
(PRR) for the Tract | Site. This is the second PRR for the Tract | Site and should be
changed accordingly. ,

Section Ill., second paragraph, states, “In preparation for redevelopment, it was
necessary to add some property to the parcel to accommodate the proposed -
construction. A copy of the land surveys indicating the revised boundary of Tract | and
the adjacent Tract |l parcel is attached for your records. The environmental easements
have been revised, and it is understood that this action in no way changed the BCP
boundary.”

Although property from Brightfields Il Corp. has been transferred to Brightfields Corp. it
does not change the boundaries of the Tract Il or Tract | sites. Furthermore, the property
transfer should not resuit in any revision to the enwronmental easement for the Tract |
site.

The attached Iand surveys maps are of property owned by Brightfields Il Corp. (new Lot
1251 and Lot 1250). The land surveys maps showing New Lot 1253 (the Tract | Site)
and the property transferred from Brightfields i Corp to Brightfields Corp. (fifteen foot
wide strip of land) should be attached.

Enclosure 2, Box 2, should only be signed if the answer to either question 6 or 7 is No
and a Corrective Measures Work Plan is attached to the PRR. Since the answer to both
questions 6 and 7 is yes and no Corrective Measures Work Plan is required, Box 2
should not be signed or dated.

Department of
Environmental
Conservation

f NEW YORK
STATE OF
OPPORTUNITY




Please make the above changes and re-submit the PRR. If you have any queétions,
please contact me at 7.16-851-7220.or e-mail: timothy.dieffenbach@dec.ny.gov

Sincerely,

Timothy Dieffenbach
Project Manager

TD/AmM

ec: Timothy Dieffenbach, Project Manager
Matthew Forcucci, DOH Project Manager
Bart Putzig, Albany-DEC
Mary Mclintosh

cc: Jon M. Williams, Brightfields Corporation

John Yensan, Ontario Specialty Contracting, Inc.
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to comply with the SMP ' YORK STATE EDUCAT :
ind A THS SURVEY WAS PREPARED WITHOUT THE BENEFIT OF AN

ABSTRACT OF TITLE AND IS SUBJECT TO ANY STATE OF FACTS

J\ Kenneth L. Slougenhoupt Lic. No. 50349 )

THAT MAY BE REVEALED BY AN EXAMINATION OF SUCH.

©COPYR!GHT 2016 NIAGARA BOUNDARY AND MAPPING SERVICES L.s.P.C.

\

Reproduction or copying of this document may be a violation of copyright law uniess permission of the author and / or copyright holder is obtained.



=,

g,

e

ra County Clert

Slorm Sewer
Waler Line

o Wires or Cables

Croan of Puu ant

Centerline of Roud

Telephona B
Fl"‘ Hydi annt

N 5

wpas N
NBHS 5 wey

R R T B PATAT

O MR
b Hon

i Momrnment i /

!
i /
) /
/o
/ / 7
’ //
; o
/ / ,‘"
/ / / ;
/ P /
i ; J
J i i
/ ! / /
/ ! // '/
i i
e ‘ ! i
/ /
/ ;o /
/ L /

A

a‘

Office Mareh 31,

none Wires or Cobles

‘3.

16, Terms, fovenants
Instrurment N, 201220725 on October 1, 2012

17. Term nant ctions @5 set
a

estrictions

™

1 ! dre
paga 369 on February 6, 1840. Dociy

Spike

o
ara Fal

v Dg(‘éamtior‘x Gf Love

18 on Decemibey

y SN ETE

rJ//// ;*/"'/J/”/‘/ /;/Jﬁ"/:'f

Grih el Lo
el i T4 4’/; /—’/

Aoy

ey

Epvironmernial Ba 134

if.it\/ of Niaga

£ Ol Lot

5 OFF

s north line of Old Lot

Portipn of Lands €

3w ,31 e Gf ew
251 and A;JZ

Highiane I

G

8y LR CONSEe

oo

Jrenrie L/

i
!
!
l
i
i

i
i
1
‘
|
|
I
l

& Gap /

Argy = JEST 2 Agres

S A

T3 47 Measure /

Aow Lol 155

o Aswe

e Averne 7O

,
{3,307 +

Mgy L1088 TEST

¥ %»{}' :‘,e /@m »

A

%
g

4
STaYe)
ment |

miL walntenance of ths cover a

Grantor’s succe

o w%} g

d 4
(ﬁba«s b

%‘hv pmpcny may nol
e without additdons
’z’l“m ed !"z}: 1’;14“ 4“;"577’)‘%:{ :

are unchanged imm U
approved by the Ny
contrels to protect prolic
to comply wily th i

8B p L 5% B0 4% ? I y
o o4 nou e i b4 & ?
u RS 5
i
] &
] .
'I !if ‘:iu’,- N
e N }!qamfy ¥

rorn, - The Cover svstem is 4 permanint r‘(‘s‘.‘zﬁz‘@iA F
provided i the '

ement Plan (ShP),

(,f.‘mnpi ance with the ! nvironmental Easement and the SMP by the Grantor and the

s0rs ond assiazzzzs:
Contols must be operated and maintained as specitied mthe SMP:
g Controls on the Controlled Property must he inspected at a froquency

and in a manner defised in the SMP

wd other environmental or public health monitoring must be
MP:

c‘uiv[v\mcr s0i va
as delined

i

W}fn

esfricted \«:‘

the property that will disiurb remaining contaminated mater rial
weordance with the SMP;

swater undertying the property is prohibited sithout  treatment

m'u:f,cd use;
adial party will submit to NY5DEC 15t
T per that: (1) controls ¢ m),)!nv ool ol the Conrroilec

tement that
{ Property
certtfication or that any che ”‘“at the contrg
5 th '21 ility of

1
olation v m

R

and, (2
;l&ujkil Wi

1 T

Fa\f" }}Q{jsﬂ L

/J? P 55

/)ﬁ }!’@ mé’aJ
wi i1 eng
e A

Qﬂkj’

DK419L YO ’3'
0596

. o
=

activitias

£ o P

Commvrc;&—( O /y as f%/n (orporq,'-fej /or’f&l’:wl

NYi ’LQ CKPORT

N

“aam

oo

¢ !i{\ 45 'i(} ih~= BOL
f) Kh‘i"‘“ \i’v‘fﬁl H‘\.j {det

c"cn’m actor mu

o-rfa/[er arealf I”emegﬁ"mLe/( A Commercia (cm/( I”a“’L Ke;'{”n’c"‘e/( K’J':’/e“»/‘:“ (

A W,




/ Mayp references: Title Report by Chicago Title Insurance Company, Title No. 1315-25066, dated July 8, 2013. ENVIROMMENTAL EASEMENT DESCRIPTION FOR SUPERFUND SITE No. 932138
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Statement of Purpose and Basis

This document presents the remedy for the Tract II Highland Ave. site, a Class 2 inactive
hazardous waste disposal site. The remedial program was chosen in accordance with the New
York State Environmental Conservation Law and Title 6 of the Official Compilation of Codes,
"Rules and Regulations of the State of New York (6 NYCRR) Part 375, and is not inconsistent
‘'with the National Qil and Hazardous Substances Pollution Contingency Plan of March 8, 1990
(40CFR300), as amended.

This decision is based on the Administrative Record of the New York State Department of
Environmental Conservation (the Department) for the Tract II Highland Ave site and the public's
input to the proposed Record of Decision Amendment presented by the Department. A listing of
- the documents included as a part of the Administrative Record is included in Appendix.B of the
ROD. :

Description of Selected Remedy

The elements of the proposed amended remedy are as follows:

1. A remedial design program to verify the components of the conceptual design and
provide the details necessary for the construction of the remedial program. To maximize
the net environmental benefit, Green remediation and sustainability efforts are considered
in the design and implementation of the remedy to the extent practicable, including;
= using renewable energy sources;
= reducing green house gas emissions;
= encouraging low carbon technologies;
= foster green and healthy communities;

= conserve natural resources;

= increase recycling and reuse of clean materials;
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= preserve open space and working landscapes;

= utilize native species and discourage invasive species establishment during
restoration; '

= promote recreational use of natural resources;

2. Development and submittal of a work plan to assess the extent of radionuclides at the

site and development of plans necessary to address handling and disposal requirements -
for radiological waste material.

3. Excavation and off-site disposal of contaminated waste and fill materials from the

western portion of the site that exceed Part 375 commercial use SCOs;

4. Contaminated wastes, soil and debris will be excavated and characterized prior to

relocation and/or placement of the cover system. Excavated material that is below the
hazardous waste leachability criteria for lead of 5.0 mg/l would be consolidated above
the water table and covered with a soil cover. Excavated material that exceeds the
hazardous waste leachability criteria for lead of 5.0 mg/l would be either sent off-site
for disposal or treated by a stabilization technique. Prior to treatment excavated
materials would be screened to separate soil and debris. Treated material that has been
rendered non-hazardous and meets the land disposal criteria will be consolidated
above the water table and covered with a soil cover. Soils exhibiting concentrations of
lead that is too high and cannot be stabilized to meet the required leachability criteria
will be disposed of off-site at an approved disposal facility. Debris that is sorted from
the soil will be characterized and sent off site to an appropriate facility for disposal.
Excess treated soil, that exceeds the fill capacity of the excavation and/or final site
grades, will be removed off-site for disposal. Treatment on site will meet the basic
requirements of Parts 373 & 374 for handling and treating hazardous waste;

5. An ex-situ solidification/stabilization process that uses a solidifying or stabilizing agent

to bind the excavated soil into a low permeability mass will be used to treat the
characteristic lead contamination. Under this process the contaminated soil will be
excavated and mixed in a temporary mixing facility (i.e., pug mill, mixer, etc.) with
solidifying or stabilizing agents (typically portland cement) or other binding agents. The
soil and agent are mixed to a concrete like slurry that is placed in the subsurface on-site
resulting in a solidified monolith of low permeable material. The solidified mass will then
be covered with a soil cover as described below, to prevent direct exposure to the
solidified ' mass. The resulting solid matrix reduces or eliminates mobility of
contamination and reduces or eliminates the matrix as a source of groundwater
contamination.

6. A site cover will be required over the entire site to allow commercial and/or passive

recreational use of the site. The cover will consist either of the structures such as
buildings, pavement, sidewalks comprising the site development or a soil cover in areas
where the upper oné foot of exposed surface soil will exceed the applicable soil cleanup
objectives (SCOs). Where the soil cover is required, it will be a minimum of one foot of
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10.

11.

soil for areas of commercial development and two feet of soil for area designated for
recreational use, meeting the SCOs for cover material as set forth in 6 NYCRR Part 375-
6.7(d) for commercial-use and recreational use, respectively. The soil cover will be
placed over a demarcation layer, with the upper six inches of the soil of sufficient quality
to maintain a vegetation layer. Any fill material brought to the site will meet the
requirements for the identified site use as set forth in 6 NYCRR Part 375-6.7(d);

Creation of clean utility corridors through- the consolidated material in order to

accommodate future re-development;

Backfill and grading of the western excavation areas with available clean concrete and
brick building debris, supplemented as needed with clean backfill soils. Any fill material
brought to the site will meet the requirements for the identified site use as set forth in 6
NYCRR Part 375-6.7(d);

In-place demolition of the underground parking garage on the western portion of the site;

Imposition of an institutional control in the form of an environmental easement for the
property that:

(a) requires the remedial party or site owner to complete and submit to the Department a
periodic certification of institutional and engineering controls in accordance with
Part 375-1.8 (h)(3).;

(b) land use is subject to local zoning laws, the remedy allows the use and development
of the controlled property for commercial and industrial uses; »

(c) restricts the use of groundwater as a source of potable or process water, without
necessary water quality treatment as determined by the Department, NYSDOH, County
DOH, or C1ty Authorlty,

(d) prohibits agncultural or vegetable gardens on the controlled property; and
(e) requires compliance with the Department approved Site Management Plan;
A Site Management Plan is required, which includes the following:

(a). an Institutional Control Plan that identifies all use restrictions for. the site and details
the steps and media-specific requirements necessary to assure the institutional controls
remain in place and effective. This plan includes, but may not be limited to:

(i) an Excavation Plan for the western portion of the site which details the provisions
for management of future excavations in areas of remaining contamination;

(11)descriptions of the provisions of the environmental easement for the western
portion of the site including any land use restrictions;

(111)maintaining site access controls and Department notification; and
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(iv)the steps necessary for the periodic reviews and certification of the institutional
and/or engineering controls.

(b) a Monitoring Plan to assess the performance and effectiveness of the remedy. The
_plan includes, but may not be limited to:

(i) monitoring groundwater quality and elevation to assess the performance and
“ effectiveness of the remedy;

(ii)soil cover system inspection and maintenance, as necessary, to ensure its function
is not impaired by erosion or activities at the site;

(iii) a schedule of monitoring and frequency of submittals to the Department;

New York State Department of Health Acceptance

The New York State Department of Health (NYSDOH) concurs that the remedy for this site is
protective of human health. :

Declaration

The selected remedy is protective of human health and the environment, complies with State and
Federal requirements that are legally applicable or relevant and appropriate to the remedial
action to the extent practicable, and is cost effective. This remedy utilizes permanent solutions -
and alternative treatment or resource recovery technologies, to the maximum extent practicable,
and satisfies the preference for remedies that reduce toxicity, mobility, or volume as a principal
element.

March 28,2012 - /};VW

Date Robert W. Schick, P.E., Acting Director
' Division of Environmental Remediation
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RECORD OF DECISION AMENDMENT
Tract II Highland Ave

Niagara Falls, Niagara County
Site No. 932136
March 2012

SECTION 1: SUMMARY AND PURPOSE

The New York State Department of Environmental Conservation (the Department), in
consultation with the New York State Department of Health (NYSDOH), has selected a remedy
for the above referenced site. The disposal of hazardous wastes at the site has resulted in threats
to public health and thé environment that would be addressed by the remedy. The disposal or
release of hazardous wastes at this site, as more fully described in this document, has
contaminated various environmental media. The remedy is intended to attain the remedial action
objectives identified for this site for the protection of public health and the environment. This
Record of Decision (ROD) identifies the selected remedy, summarizes the other altemmatives
considered, and discusses the reasons for selecting the remedy.

The New York State Inactive Hazardous Waste Disposal Site Remedial Program (also known as
the State Superfund Program) is an enforcement program, the mission of which is to identify and
characterize suspected inactive hazardous waste disposal sites and to irivestigate and remediate
those sites found to pose a significant threat to public health and environment.

The Department has issued this document in accordance with the requirements of New York
State Environmental Conservation Law and 6 NYCRR Part 375. This document is a summary of
the information that can be found in the site-related reports and documents.

SECTION 2: CITIZEN PARTICIPATION

The Department seeks input from the community on all remedies. A public comment period was
held, during which the public was encouraged to submit comment on the proposed remedy. All
comments on the remedy received during the comment period were considered by the
Department in selecting a remedy for the site. Site-related reports and documents were made
available for review by the public at the following document repository:
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Doris Jones Family Resource Center - NYSDEC Region 9 Offices

3001 9th Street Contact: Mr. Tim Dieffenbach, Project Manager
Niagara Falls, NY 14305 270 Michigan Avenue

(716) 285-5374 Buffalo, NY 14203

Hours: Mon. — Fri. 8:30 AM - 9pm (716) 851-7220

Hours: Mon. - Fri. 8:30am - 4:45pm

A public meeting was also held on March 1, 2012 to present the findings of the remedial
investigation (RI) and the feasibility study (FS) along with a summary of the proposed remedy.
After the presentation, a question-and-answer period was held, during which verbal or written
comments were accepted on the proposed remedy.

Comments on the remedy received during the comment period are summarized and addressed in
the responsiveness summary section of the ROD in' Appendix A.

SECTION 3: SITE DESCRIPTION AND HISTORY

Location: The Tract II Site is a 20 acre parcel located on the northeast corner of Highland and
Beech Avenues in the City of Niagara Falls.

Site Features: The site is bordered on the north by a large dilapidated building formerly used as.
a battery manufacturing facility (the Power City Warehouse Site #932131). Highland Avenue, -
which has a mix of commercial and residential properties, runs along the west side of the site.
Beech Avenue, with mostly residential properties (and a park), runs along the south side of the
site. Residential properties and a church border the site to the east. A strip of land owned by the

" National Grid bisects the Tract II site into the eastern and western portions. The site is also-

located in the Highland Avenue Brownfield Opportunity Area (BOA).

Current Zoning/Use(s): Current zoning is for industrial use; however, zoning may be changed
with the remediation and redevelopment of the site to commercial use to be in conformance with
the City’s Master Plan. .

Historic Use(s): The western portion of the Tract II site was once home to a series of business
form manufacturing companies (from 1903-1971). The eastern. portion of the Tract II site is
believed to have been either directly or indirectly associated with the former manufacturing
activities at the adjacent Power City Warehouse. The City currently owns both the Tract I and
Power City Warehouse (aka Tract I) sites through tax foreclosures.

The eastern portions of the site have up to 9 feet of waste and fill materials over the native soils.
These waste and fill materials include building demolition debris such as brick, concrete, sand,
wood, etc. However, also present on the eastern portion of the Tract II site are wastes that were
likely associated with the manufacturing activities at the adjacent Power City Warehouse site.
These wastes include plastic battery casings and other granular fill materials. In addition, there
has been significant illegal dumping of household items along the north-east portion of the site.
These wastes include numerous TVs and other items which may have contributed to the
contaminants detected in surface soils in this part of the site.
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A site investigation was completed by the City under the Environmental Restoration Program
(ERP site #B00022) in 2000, and a Record of Decision was issued by the Department in March
2003. The primary site contaminants identified in the ROD were metals and PAHs in site soils.
Upon issuance of the 2003 ROD the Clty elected not to 1mplement the ROD remedial
requlrements under the ERP.

The site was determined to pose a significant threat due to the potential for direct human contact
with site contaminants, especially metals contaminated surface soils by trespassing youths. The
site was therefore listed on the Registry as Site No. 932136 and classified as a Class 2 site in
2008.

A Supplemental Remedial Investigation was completed in October 2009 by DEC. In
November 2009 the EPA fenced the site buildings (the remainder of the site is not fenced) to
help reduce trespassing. The EPA also removed and cleaned PCB sludge and water from a sump
within the underground parking garage as part of an Emergency Removal action that was
conducted in 2009 on the adjacent Power City Warehouse property. The garage is located in the
western portion of the site and was part of the Moore Business Forms Building,

Site Geology/Hydrogeology: Underlying the waste and fill materials (at depths starting from 1-9 ‘
feet below the surface) is a native reddish silty clay soil which extends to the top of bedrock |
(which occurs at depths from 12-24 feet). With the exception of some very limited areas of |
perched groundwater, there is no overburden groundwater present at the site.

A Record of Decision was issued previously for OU 01 in March 2003.

|
|
A site location map is attached as Figure 1. ~ I

SECTION 4: LAND USE AND PHYSICAL SETTING

The Department may consider the current, intended, and reasonably anticipated future land use
of the site and its surroundings when evaluating a remedy for soil remediation. For this site,
alternatives (or an alternative) that restrict(s) the use of the site to commercial use as described in
Part 375-1.8(g) are/is being evaluated in addition to an. alternative which would allow for
restricted use of the site.

SECTION 5: ENFORCEMENT STATUS

Potentially Responsible Parties (PRPs) are those who may be legally liable for contamination at a .
site. This may include past or present owners and operators, waste generators, and haulers. .

The Department and Honeywell Corporation entered into a Consent Order in October 2011.
This Order obligates Honeywell to implement a RD/RA for OU1.
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SECTION 6: SITE CONTAMINATION

6.1: Summary of the Remedial Investigation

A Remedial Investigation (RI) has been conducted. The purpose of the RI was to define the
nature and extent of any contamination resulting from previous activities at the site. The field
activities and findings of the investigation are described in the RI Report.

The following general activities are conducted during an RI:
. Research of historical information, |
» Geophysical survey to determine the lateral extent of v;/astes,
» Test pits, soil borings, and monitoring well installations,
+ Sampling of waste, surface and subsurface soils, groundwater, and soil vapor,
» Sampling of surface water and sediment,
+ Ecological and Human Health Exposure Assessments.

While the majority of the investigation work was completed by the City of Niagara Falls under
the Environmental Restoration Program (ERP) Grant, subsequent sampling was conducted by the
Department and Honeywell Corporation in order to further define the extent and characteristics.
- of the contamination on the site.

6.1.1: Standards, Criteria, and Guidance (SCGs)

. The remedy must conform to promulgated standards and criteria that are directly applicable or
that are relevant and appropriate. The selection of a remedy must also take into consideration
guidance, as appropriate. Standards, Criteria and Guidance are hereafter called SCGs.

To determine whether the contaminants identified in various media are present at levels of
concern, the data from the RI were compared to media-specific SCGs. The Department has
developed SCGs for groundwater, surface water, sediments, and soil. The NYSDOH has
developed SCGs for drinking water and soil vapor intrusion. The tables found in Exhibit A list
the applicable SCGs in the - footnotes. For a full listing of all SCGs, see:
http://www.dec.ny.gov/regulations/61794.html

6.1.2: RI Information

The analytical data collected on this site includes data for:

- groundwater

-soil -
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The data have identified contaminants of concern. A "contaminant of concern” is.a hazardous
waste that is sufficiently present in frequency and concentration in the environment to require
evaluation for remedial action. Not all contaminants identified on the property are contaminants
of concern. The nature and extent of contamination and environmental media requiring action
are summarized in the March 2003 ROD. Additionally, the RI Report contains a full discussion
of the data. The contaminant(s) of concern identified for this Operable Unit at this site is/are:

- lead
- polycyclic aromatic hydrocarbons (PAHs)

As illustrated in the original 2003 ROD for OU 1 of this site, the contammant(s) of
concem exceed the applicable SCGs for:

- soil

Since the issuance of the FS and ROD, new information about the site has been obtained. The
most significant finding is the presence of levels of lead in site soils for leachability that exceed
regulatory limits in the eastern portion of the site. Additionally, radiological scoping surveys
were performed in 2012 to determine if this property has radiological impacts similar to those
identified at nearby properties in and around Niagara Falls, New York. The survey was a
screening effort that was performed to determine if a more comprehensive survey needed to be
conducted. Gama radiation responses ranged from less than 12,000 counts per minute (KCPM)
to over 25 KCPM at 3 locations. Findings from the survey are illustrated on Figure 2. Excavation
of the test pits indicates slag may be the source of the elevated garnma responses. A work plan
to better assess the extent of radionuclides at the site will be developed and submitted for
Department approval. :

6.2: Interim Remedial Measures

* No interim remedial measures were conducted as part of the project.

6.3: Summary of Human Exposure Pathways

This human exposure assessment identifies ways in which people may be exposed to site-
related contaminants. Chemicals can enter the body through three major pathways
(breathing, touching or swallowing). This is referred to as exposure.

The site is partially fenced, which along with heavy overgrowth, limits public access.
However, persons who enter the site could contact contaminants in the soil by walking on the
site, digging or otherwise disturbing the soil. Groundwater is not present at the site and the
area is served by a public water supply that is not affected by the contamination.

6.4: Summary of Environmental Assessment

This section summarizes the assessment of existing and potential future environmental
impacts presented by the site. Environmental impacts may include existing and potential
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future exposure pathways to fish and wildlife receptors, wetlands, groundwater resources,
and surface water.

The Fish and Wildlife Resources Impact Analysis (FWRIA) for OU 01, which is included
in the RI report, presents a detailed discussion of the existing and potential impacts from
the site to fish and wildlife receptors. Given the highly urbanlzed area in the vicinity of the
Tract I Site, wildlife resources are limited.

Site groundwater has not been impacted and there is little overburden groundwater present
due to the low permeability native soils.

6.5: Summary of the Remediation Obi_ectives

Goals for the cleanup of the site were established in the original ROD. The goals selected
for this site are:

e Reduce, control, or eliminate to the extent practicable the contamination present within
the soils and fill on site, and thereby eliminate the significant threat posed by the
presence of hazardous wastes at the site.

e Eliminate the potential for direct human or animal contact with the contammated soils
or groundwater on site.

 Eliminate the threat to surface waters and sediments by eliminating surface run- off and
subsurface releases of fill from the site.

e Prevent, to the extent possible, migration of contaminants at the site to groundwater
and surface water.

Further, the remediation goals for the site include attaining to the extent practicable:

e Provide for attainment of SCGs for groundwater quality at the limits of the site.

SECTION 7: SUMMARY OF THE SELECTED REMEDY

To be selected the remedy must be protective of human health and the environment, be cost-
effective, comply with other statutory requirements, and utilize permanent solutions, alternative
technologies or resource recovery technologtes to the maximum extent practicable. The remedy
must also attain the remedial action objectives identified for the site, which are presented in
Section 6.5. Potential remedial alternatives for the Site were identified, screened and evaluated
in the feasibility study (FS) report.

Cost information is presented in the form of present worth, which represents the amount of
money invested in the current year that would be sufficient to cover all present and future costs
associated with the alternative. This enables the costs of remedial alternatives to be compared on
a common basis. As a convention, a time frame of 30 years is used to evaluate present worth
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costs for alternatives with an indefinite duration. This does not imply that. operation,
maintenance, or monitoring would cease after 30 years if remediation goals are not achieved.

For OU: 00

The estimated present worth cost to implement the remedy is $48,000. The cost to construct the
remedy is $ 0 and the estimated average annual cost is $2,000.

The elements of the selected remedy are as follows:
Long Term Site Manégement
For OU: 01

The estimated present worth cost to implement the remedy is $6,051,000. The cost to construct
the remedy is estimated to be $6,021,000 and the estimated average annual cost is $2,000.

The elements of the selected remedy are as follows:

1. A remedial design program to verify the components of the conceptual design and
provide the details necessary for the construction of the remedial program. To
maximize the net environmental benefit, Green remediation and sustainability efforts
are considered in the design and implementation .of the remedy to the extent
practicable, including; '

= using renewable energy soufces;
‘= reducing green house gas emissions;
* encouraging low carbon technologies;
= foster green and healthy communities;
= conserve natural resources;
= increase recycling and reuse of c.lean materials;
= preserve open space and working laﬁdscapes;

= .utilize native species and discourage invasive species establishment during
restoration; .

= promote recreational use of natural resources;

2. Development and submittal of a work plan to assess the extent of radionuclides at the
site and development of plans necessary to address handling and disposal requirements
for radiological waste material.
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3. Excavation and off-site disposal of contaminated waste and fill materials from the
western portion of the site that exceed Part 375 commercial use SCOs;

4. Contaminated wastes, soil and debris will be excavated and characterized prior to
relocation and/or placement of the cover system. Excavated material that is below the
hazardous waste leachability criteria for lead of 5.0 mg/l would be consolidated above
the water table and covered with a soil cover. Excavated material that exceeds the
hazardous waste leachability criteria for lead of 5.0 mg/l would be either sent off-site
for disposal or treated by a stabilization technique. Prior to treatment excavated
materials would be screened to separate soil and debris. Treated material that has been
rendered non-hazardous and meets the land disposal criteria will be consolidated
above the water table and covered with a soil cover. Soils exhibiting concentrations of
lead that is too high and cannot be stabilized to meet the required leachability criteria
will be disposed of off-site at an approved disposal facility. Debris that is sorted from
the soil will be characterized and sent off site to an appropriate facility for disposal.
Excess treated soil, that exceeds the fill capacity of the excavation and/or final site
grades, will be removed off-site for disposal. Treatment on site will meet the basic
requirements of Parts 373 & 374 for handling and treating hazardous waste;

5. An ex-situ solidification/stabilization process that uses a solidifying or stabilizing agent
to bind the excavated soil into a low permeability mass will be used to tréat the
characteristic lead contamination. Under this process the contaminated soil will be
excavated and mixed in a temporary mixing facility (i.e., pug mill, mixer, etc.) with
solidifying or stabilizing agents (typically portland cement) or other binding agents. The
soil and agent are mixed to a concrete like slurry that is placed in the subsurface on-site
resulting in a solidified monolith of low permeable material. The solidified mass will then
be covered with a soil cover as described below, to prevent direct exposure to the
solidified mass. The resulting solid matrix reduces or -eliminates mobility of
contamination and reduces or eliminates the matrix as a source of groundwater
contamination.

6. A site cover will be required over the entire site to allow commercial and/or passive
recreational use of the site. The cover will consist either of the structures such as
buildings, pavement, sidewalks comprising the site development or a soil cover in areas
where the upper one foot of exposed surface soil will exceed the applicable soil cleanup
objectives (SCOs). Where the soil cover is required, it will be a minimum of one foot of
soil for areas of commercial development and two feet of soil for area designated for
recreational use, meeting the SCOs for cover material as set forth in 6 NYCRR Part 375-
6.7(d) for commercial use and recreational use, respectively. The soil cover ‘will be
placed over a demarcation layer, with the upper six inches of the soil of sufficient quality
to maintain a vegetation layer. Any fill material brought to the site will meet the
requirements for the identified site use as set forth in 6 NYCRR Part 375-6.7(d);

7. Creation of clean utility corridors through the consolidated material in order to
accommodate future re-development;
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10.

Backfill and grading of the western excavation areas with available clean concrete and
brick building debris, supplemented as needed with clean backfill soils. Any fill material
brought to the site will meet the requirements for the identified site use as set forth in 6
NYCRR Part 375-6.7(d);;

In-place demolition of the underground parking garage on the western portion of the site;

Imposition of an institutional control in the form of an environmental easement for the

‘property that:

(a) requires the remedial party or site owner to complete and submit to the Department a
periodic certification of institutional and engineering controls in accordance with
Part 375-1.8 (h)(3).;

(b) land use is subject to local zoning laws, the remedy allows the use and development
of the controlled property for commercial and industrial uses;

~

(c) restricts the use of groundwater as a source of potable or process water, ‘without
necessary water quality treatment as determined by the Department, NYSDOH, County
DOH, or City Authority;

- (d) prohibits agricultural 6r vegetable gardens on the controlled property; and

11.

(e) requires compliance with the Department approved Site Management Plan;

.A Site Management Plan is required, which includes the following:

(a) an Institutional Control Plan that identifies all use restrictions for the site and details
the steps and media-specific requirements necessary to assure the institutional controls
remain in place and effective. This plan includes, but may not be limited to:

(i) an Excavation Plan for the western portion of the site which details the provisions
for management of future excavations in areas of remaining contamination;

(i)descriptions of the provisions of the environmental easement for the western
portion of the site including any land use restrictions;

(iii)maintaining site access controls and Department notification; and

(iv)the steps necessary for the perlodlc reviews and certification of the institutional
and/or engineering controls. :

(b) a Monitoring Plan to assess the performance and effectlveness of the remedy. The
plan includes, but may not be limited to:

(1) monitoring groundwater quality and elevation to assess the performance and
effectiveness of the remedy; -
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~ (1)soil cover system inspection and maintenance, as necessary, to ensure its function
is not impaired by erosion or activities at the site;

(ii1)a schedule of monitoring and frequency of submittals to the Department;
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Responsiveness Summary
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RESPONSIVENESS SUMMARY

Tract II Highland Ave.
State Superfund Project

Niagara Falls, Niagara County
~ Site No. 932136

March 2012

The proposed Record of Decision Amendment (AROD) for the Tract II Site was prepared by the
New York State Department of Environmental Conservation (NYSDEC), in consultation with

~the New York State Department of Health (NYSDOH), and issued to the local document

repository on February 15, 2012. The proposed amendment is intended to attain the remedial
action objectives identified for this site for the protection of public health and the environment.
The amendment identifies the new information which has lead to this proposed amendment and
discusses the reasons for the preferred remedy.

A public meeting was held on March 1, 2012, which included a presentation of the remedial
investigation (RI) and Focused Feasibility Study (FFS) for the Tract II site, as well as a
discussion of the proposed remedy. The meeting provided an opportunity for citizens to discuss
their concerns, ask questions and comment on the proposed remedy. These comments have
become part of the Administrative Record for this site. The public comment period for the

-AROD ended on March 15, 2012

This responsiveness summary responds to all questions and comments raised during the public
comment period. The following are the comments received, with the Department's responses:

The following are the comments received at the public meeting, with the NYSDEC's responses:

Comment 1: What was the radiation measured with and what type and levels of radiological waste is
present on the site? :

Response 1: The radiation was measured with a hand held monitoring devise (sodium iodide
detector (2 inch by 2 inch) coupled to scalers). The radiological waste is present in slag material and
similar to that found at the Norampac/Greenpac Brownfield Clean-up Site, near Pine Ave. & 47"
Street, and other sites throughout the Niagara Falls area. The slag material was commonly used as a -
building sub-base beneath roadways and parking lots. Gama radiation responses ranged from less
than 12,000 counts per minute (KCPM) to over 25 KCPM (screemng results over 25 KCPM were
found at 3 locations along Beech Ave.).

Comment 2: What process would be used to remove the radiological waste?

Response 2: The material will be excavated and trucked to a facility permitted to receive and store
radiological waste. This site location will be determined during the bidding of the project.

RECORD OF DECISION March 2012
Tract IT Highland Ave, Site No. 932136 . Page 16




Comment 3: What traffic route will be used for the trucks?

Response 3: The trucks would most likely travel on City streets from Highland Ave. to College
Ave., to Hyde Park Blvd and then to the 1-190. A traffic plan will be developed and will be made
available for public review. A temporary road with access directly to College Ave is not possible
because it would require crossing many right-of-ways and private properties

Comment 4: What safety precautions will be implemented?

Response 4: A Site Heath and Safety Plan including a community air monitoring plan will be’
developed for review and approval. The site will be secured with fencing and air monitoring will take
place continuously throughout the demolition and remedial work process.

Comment 5: What are the best practices for dealing with excavation of the radioactive waste?
Response 5: Primarily dust control through wetting with water or foam.

Comment 6: What will be done to inform residents of the project progress?

Response 6: Fact sheets will be developed throughout the remedial process to inform residents of the
project progress. Flyers may be distributed and addition public meetings may take place. Copies of
reports, plans and fact sheets will be available for review at the document repository located at the

Doris Jones Family Resource Building and online through the DEC website. Air monitoring results
will be available on-site and at the Doris Jones Family Resource Building.
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Administrative Record
Tract II Highland Ave.
State Superfund Project

Niagara Falls, Niagara County
Site No. 932136 -
March 2012

1. City of Niagara Falls, Tract II Site Redevelopment, May 18 1997, Revised July 22, 1998,
Application for State funds under 1996 Clean Water/ Clean Air Bond Act, Environmental
Restoration Projects - Title 5

2. Ecology and Environment Engineering, P. C., Final Work Plan for Site Investigation and
Remedial Action Report (SI/RAR), Tract II Site, November 1998, Prepared for Department
of Environmental Services, City of Niagara Falls

" 3. New York State Department of Environmental Conservation 1996 Clean Water/Clean Air

Bond Act, Environmental Restoration Projects - Title 5, Site Assistance Contract (SAC) No.,
C300726, Tract II Site, Project #No. B00022-9, February 1999

' 4.'Ecology and Environment, P.C. Site investigation and Remedial Alternatives Report, Tract

II Site, August 2000, Prepared for. City of Niagara Falls, Office of Environmental Services

5. New York State.Departmeht of Environmental Conservation, Environmental Restoration,
Proposed Remedial Action Plan, Tract II Site, City of Niagara Falls, Niagara County, August
2002 .

6. New York State Department of Environmental Conservation (NYSDEC), March
2003, Environmental Restoration Record of Decision, Tract II Site, Niagara
Falls (C), Niagara County, Site Number B-0022-9 '

7. EA Engineering, P.C., October 2009, Supplemental Investigation Report Tract II
Highland Avenue (9-32-136), Niagara Falls, New York .

8. EA Engineering, P.C., March 2010, Basis of Design Report Tract II Highland

Avenue (9-32-136), Niagara Falls, New York, Work Assignment D004441-30
NYSDEC, 2007, DER-15 Presumptive/Proven Remedial Technologies, DEC Program
Policy

9. NYSDEC, 2010A, Proposed Record of Decision Amendment, Tract II Site, City of
Niagara Falls, Niagara County, Registry Number 932136, April 2010

10. AMECE & |, Inc., Draft Focused Feasibility Study, Tract II Site, Niagara Falls , Niagara County,
New Yprk, Site No. 932136, November 2011
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County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made this day of ,20__, between
Owner(s) Brightfields Corporation, having an office at 333 Ganson Street, Buffalo, New York
14203, County of Erie, State of New York (the "Grantor"), and The People of the State of New
York (the "Grantee."), acting through their Commissioner of the Department of Environmental

~ Conservation (the "Commissioner”, or "NYSDEC" or "Department” as the context requires) with
its headquarters located at 625 Broadway, Albany, New York 12233,

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties ("sites")
that threaten the health and vitality of the communities they burden while at the same time ensuring
the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable mieans of ensuring the performance
of operation, maintenance, and/or monitoring requirements and the restriction of future uses of the
land, when an environmental remediation project leaves residual contamination at levels that have
been determined to be safe for a specific use, but not all uses, or which includes engineered
structures that must be maintained or protected against damage to perform properly and be
effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of 3201 Highl md a
Avenue in the City of Niagara Falls, County of Niagara and State of New York, knowr and /%7%
designated on the tax map of the County Clerk of Niagara as tax map parcel numbers: ¢Section %
#144.06 Block 2 Lot 27.1, being the same as that property conveyed to Grantor by deed dated )(}:;ril O
7, 2016 and recorded in the Niagara County Clerk's Office in Instrument No. 2016-05895- The
property subject to’ this Environmental Easement (the "Controlled Property") comprises
approximately 0.302 +/- acres, and is hereinafter more fully described in the Land Title Survey
* dated February 14, 2014 and last revised October 31, 2016 prepared by Kenneth L. Slaugenhoupt,
L.L.S. of Niagara Boundary and Mapping Services, which will be attached to the Site Management
Plan. The Controlled Property description is set forth in and attached hereto as Schedule A; and

" WHEREAS, the Department accepts this Environmental Easement in order to ensure the

protection of public health and the environment and to achieve the requirements for remediation
established for the Controlled Property until such time as this Environmental Easement is

Environmental Easement Page |



County: Niagara Site No: 932136 - Order on Consent Index : B9-0777-08-03

extinguished pursuan't to ECL Atticle 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the
.terms and conditions of Order on Consent Index Number: B9-0777-08-03, Grantor conveys to
Grantee a permanent Environmental Easement pursuant to ECL Article 71, Title 36 in, on, over,
“under, and upon the Controlled Property as more fully described herein ("Environmental
Easement").

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the
above-stated purpose.

2. Institutional and Engineering_ Controls. The controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement,
These controls and requiremerits apply to the use of the Controlled Property, run with the land, are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the
.Controlled Property. :

A (D) The Controlled Property may be used for: '
_ RR>

Commercial as described in 6 NYCRR Part 375-1.8(g)(2)(iii) and Industrial
as described in 6 NYCRR Part 375-1.8(g)(2)(iv)

@) All Engineering Controls must be operated and maintained as specified in
the Site Managemerit Plan (SMP), -

(3) All Engineering Controls must be inspected at a frequency and in a
manner defined in the SMP; '

4) " The use of groundwater underlying the property is prohibited without
necessary water quality treatment as determined by the NYSDOH or the Niagara County
Department of Health to render it safe for use as drinking water or for industrial purposes, and
the user must first notify and obtain written approval to do so from the Department;

&) Groundwater and other environmental or public health monitoring must be
performed as defined in the SMP;

6) Data and information pertinént to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

™ All future activities on the property that will disturb remaining
contaminated material must be conducted in accordance with the SMP;

Environmental Easement Page 2



County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

(3) Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP;

® Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP;

(10)  Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential or Restricted Residential
purposes as defined in 6NYCRR 375-1.8(g)(2)(i) and (ii), and the above-stated engineering
controls may not be discontinued without an amendment or extinguishment of this Environmental
Easement.

C. . The SMP describes obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified -
in accordance with the Department’s statutory and regulatory authority. The Grantor and all -
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-
date version of the SMP from:

Site Control Section

Division of Environmental Remediation
NYSDEC

625 Broadway

Albany, New York 12233

Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the

property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold-faced type:

This property is subject to an Environmental Easement held
by the New York State Department of Environmental Conservation

pursuant to Title 36 of Article 71 of the Environmental Conservation

Environmental Easement Page 3



County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

Law.

F. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property.

G. Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
under penalty of perjury, in such form and manner as the Department may require, that:

(1)  the inspection of the site to confirm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3).

) the institutional controls and/or engineering controls employed at such site:

) are in-place;

(i)  are unchanged from the previous certification, or that any identified
changes to the controls employed were approved by the NYSDEC and that all controls are in the
Department-approved format; and '

(iii)  that nothing has occurred that would impair the ability of such
control to protect the public health and environment;

) the owner will continue to allow access to such real property to evaluate the
continued maintenance of such controls;

G) nothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls;

(5)  the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification;.

(6) to the best of histher knowledge and belief, the work and conclusions
described in this certification are in accordance with the requirements of the site remedxal program,
and generally accepted engineering practices; and

(7)  the information presented is accurate and complete.

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the
~ State may enter and inspect the Controlled Property in a reasonable manner and at reasonable times
to assure compliance with the above-stated restrictions.

4, Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
suiccessors in interest with respect to the Property, all rights as fee owner of the Property, including:

A. Use of the Controlled Property for all purposes not inconsistent with, or limited by
the terms of this Environmental Easement;

B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

S. Enforcement

“A. - This Environmental Easement is enforceable in law or equity in perpetuity by
Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
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County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any interest
in the burdened property; the benefit does not touch or concern real property; there is no privity of
estate or of contract; or it imposes an unreasonable restraint on alienation.

B. If any person violates this Environmental Easement, the Grantee may revoke the
Certificate of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of a breach or suspécted breach of any of the terms of
this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cure the breach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Environmental Easement, including the commencement of any proceedings in
accordance with applicable law.

D. The failure of Grantee to enforce any of the terms contained herein shall not be:
deemed a waiver of any such term nor bar any enforcement rights.

6. Notice. Whenever notice to the Grantee (other than the annual certification) or approval
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Property by referencing the following information:

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
Contract or Order Number, and the County tax map number or the Liber and Page or computerized
system identification number.

Parties shall address correspondence to: Site Number: 932136
' Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

With a copy to: Site Control Section '
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail
and return receipt requested. The Parties may provide for other means of receiving and

communicating notices and responses to requests for approval.

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or her/his authorized representative in the office of the
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recordmg officer for the county or counties where the Property is sntuated in the manner prescribed
by Article 9 of the Real Property Law.

8. Amendment. - Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is. sntuated in the manner prescribed by Article 9 of the Real Property
Law.

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manrier prescribed by Article 9 of the Real Property
Law..

10.  Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

Remainder-of Page Intentionally Left Blank
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County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.
Brightfields Corporation:

By:

Print Name:

Title: Date:
Grantor's Acknowledgment

STATE OF NEW YORK )

) ss:
COUNTY OF )
On the day of , in the year 20 _, before me, the undersigned,
personally appeared , personally known to me or proved to me on the basis

of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Notary Publi¢ - State of Ner York

Environmental Easement Page 7



County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of
Environmental Conservation as Designee of the Commissioner,

By:

Robert W. Schick, Director
Division of Environmental Remediation

Grantee's Acknowledgment

STATE OF NEW YORK- )
) ss:
COUNTY OF ALBANY )

On the day of _ , in fhe year 20, before me, the undersigned, |

personally appeared Robert W. Schick, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledgcd to me that he/she/ executed the same in his/her/ capacity as Designee
of the Commissioner of the State of New York Department of Environmental Conservation, and
that by his/her/ signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument.

Notary Public - State-of New York

Environmental Easement Page 8



County: Niagara Site No: 932136 Order on Consent Index : B9-0777-08-03

SCHEDULE “A” PROPERTY DESCRIPTION

Environmental Easement Description for Superfund Site No. 932136
15 Foot Strip from Brightfields II to Brightfields

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls,
County of Niagara and State of New York, being part of Lot 34 of the New York State Mile
Reserve and according to a map made by Julius Frehsee with changes by Porter, Jones and
Schaeffer and filed November 18, 1899 undér Cover No. 158 now in Book 18 of Microfilmed
Maps at page 1736 and being more particularly bounded and described as follows:

Beginning at the north east corner of Old Lot 251 as shown on Map by Niagara Boundary
& Mappmg Services filed in Niagara County Clerk’s Office March 31, 2016 in Instrument No.
M2016-00008;

Thence along the east line of said Old Lot 251 S 0°54°30”W a distance of 15.00 feet to a
point; ‘

Thence N 88°58°03”W a distance of 879.79 feet to a point in the centerline of alley as
shown on said Map by Julius Frehsee; :

Thence along said centerline of said alley N 20°42°42”E a distance of 15.93 feet to a
point on the north line of Old Lot 250 as-shown on Map by Niagara Boundary & Mapping
Services filed in Niagara County Clerk’s Office March 31, 2016 in Instrument No. M2016-
00008,

. Thence along the north line of Old Lot 250 and Old Lot 251 S 88°58°03”E a distance of
874.39 feet to the Point or Place of Beglnnmg, containing 13,156 square feet or 0.302 acre more
or less.

Environmental Easement Page 9
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Environmental Easement Description for Superfund Site No. 932136
415 Foot Strip from Brightfields Il to Brightfields

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls, County of Niagara and
State of New York, being part of Lot 34 of the New York State Mile Reserve and according to a map
| made by Julius Frehsee with changes by Porter, Jones and Schaeffer and filed November 18, 1899 under
Cover No. 158 now in Book 18 of Microfilmed Maps at page 1736 and being more particularly bounded

and described as follows:

Beginning at the north east corner of Old Lot 251 as shown on Map by Niagara Boundary &
Mapping Services filed in Niagara County Clerk’s Office March 31, 2016 in Instrument No. M2016-00008;

Thence along the east line of said Old Lot 251 S 0°54'30”W a distance of 15.00 feetto a poinf;

Thence N 88°58’03”W a distance of 879.79 feet to a point in the centerline of alley as shown on
~ said Map by Julius Frehsee;

Thence along said centerline of said alley N 20°42'42"E a distance of 15.93 feet to a point on the ..
north line of Old Lot 250 as shown on Map by Niagara Boundary & Mapping Services filed in Niagara

County Clerk’s Office March 31, 2016 in Instrument No. M2016-00008;

Thence along the north line of Old Lot 250 and Old Lot 251 S 88°58’03”E a distance of 874.39
feet to the Point or Place of Beginning, containing 13,156 square feet of gl more or less.
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ENVIRONMENTAL EASEMENT DESCRIPTION FOR SUPERFUND SITE No. 932136
Brightfields — Lot 1251

ALL THAT TRACT OR PARCEL OF LAND,; situate in the City of Niagara Falls, County of Niagara and
State of New York, being part of Lot 34 of the New York State Mile Reserve and bemg more particularly
bounded and described as follows: '

Commencing at a point on the easterly line of Highland Avenue at its intersection with the
northerly line of Beech Avenue; '

Thence 5.88°43’18”E along the northerly line of Beech Avenue a distance of 274.00 feet to the

- POINT OR PLACE OF BEGINNING;

Thence S.88°43'18"E along the northerly line of Beech Avenue a distance of 839.99 feet to the
intersection of the north line of Beech Avenue with the west line of the former Fifteenth Street;

Thence N.00°54°11”E a distance of 277.75 feet to a point;
Thence N88°58’03”W a distance of 741.30 feet to a point;

Thence S20°42'42"W a distance of 291.15 feet to the northerly line of Beech Avenue and the
Point or Place of Beginning, containing 5.011 acres of land more or less.



ENVIRONMENTAL EASEMENT DESCRIPTION FOR SUPERFUND SITE No. 932136
Brightfields — New Lot 1250

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls, County of Niagara and
State of New York, being part of Lot 34 of the New York State Mile Reserve and being more particularly
bounded and described as follows:

Beginning at a point on the easterly line of Highland Avenue at its intersection with the

'northerly line of Beech Avenue;

- Thence $.88°43’18”E along the northerly line of Beech Avenue a distance of 274.00 feet to a
point; :

Thence N.20°42’42"W a distance of 291.15 feet to a point;

Thence N88°58’03”W a distance of 138.49 feet to a point on the former centerline of a 16.5 foot
wide alley;

Thence S20°42’'42"W along the former centerline of a 16.5 foot wide alley a distance of 15.93
feet to the centerline of former Carolina Avenue;

Thence N88°58’03”W along the centerline of Carolina Avenue a distance of 135.93 feet to the
east line of Highland Avenue;

Thence $S20°42°42"W along the east line of Highland Avenue a distance of 273.97 feet to the
Point or Place of Beginning, containing 1.677 acres of land more or less.




SITE CHARACTERIZATION o Honeywell

applicable SCO. Sample TP-9, located in the southwest corner of the eastern parcel,
contains mercury at a concentration of 8.2 mg/kg and sample SS-10, located on the
National Grid property (15th Street), contains mercury at a concentration of 280
mg/kg. Both of these samples exceed the restricted commercial mercury SCO of 2.8
mg/kg.

2.3 SUMMARY OF PREDESIGN STUDY

In July of 2011, Amec conducted a predesign study on the Site. The predesign study
was primarily performed on soils from the eastern portion of the Tract II Site.
Samples were collected from nine soil borings and two test pits on the Site as shown .
on Figure 3. Additionally, a hand-held X-ray fluorescence (XRF) meter was used to
measure real-time lead concentrations for later correlation to laboratory results. A
building evaluation was also performed to determine if the buildings could be used
during the remediation. The following subsections provide a summary of the results
of the predesign sample results.

2.3.1 Predesign Study Data Collection

To adequately evaluate remedial alternatives, additional data was collected from the
Site to refine the extent and concentration of lead in certain areas, to perform a
treatability study for soil stabilization, and to evaluate the on-site buildings. The

data required to complete the FFS for the Site consisted of the following:

o Tract IT Predesign Sampling: Soil éamples were collected in the eastern
portion of the Site to corroborate previous investigation data. Samples were
~ collected from nine soil borings (B-1 through B-8, and B-21) and two test pits
(MTP-1 and MTP-2) to determine if underlying hazardous constituents
 (UHCs) were present that could affect on-site disposal of the soil (Figure 3). "

e Treatability Study: Soil samples were collected from test pits MTP-1 and
MTP-2 for treatability testing by Orin Remediation Technologies (Orin) and
WRS Compass. The two treatability tests allowed a comparison of reagents
known to be effective for the chemical fixation of lead to determine the most
effective reagent for stabilization of lead in soil. Locations MTP-1 and MTP-2
were selected as they represented the highest lead concentrations on the Site.

¢ Building Evaluation: An evaluation was performed of the buildings located
on the Site. The volume of the abandoned subterranean parking structure

DRAFT Focused Feasibility Study 15 November 2011
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SITE‘CHARACTERIZATION ' Honeywell

Additional test pit locations (TP-3, TP-4, TP-4A, TP-4B, and TP-4C) were excavated

in the vicinity of E&E test pits TP-3 and TP-4 to visually evaluate the “hot spot” on
the former business forms manufacturing property. No samples were collected from
these test pits; however, visual inspection indicated that approximately 44 cubic
yards of soil were impacted with partially burned materials in this area.

The sample results of the EA Supplemental Investigation within the west-central
portion of the Site show the extent of the lead above the applicable DER-10
restricted residential SCO of 400 mg/kg to be limited to three samples (TP-7, SS-09,

and SS-12), located in the northern portion of the western parcel, west of 15th Street

ROW (Figure 3). The sample with the higher lead concentration (TP-7) was
analyzed for TCLP lead and the result was less than the limit for TCLP toxicity.
The results of samples collected on the western portion of the western parcel also
showed surface soil locations containing barium and chromium at concentrations
exceeding the potentially applicable SCOs. Sample TP-2, located west of the
subterranean parking garage, contained barium at a concentration of 500 mg/kg,
which exceeds the restricted residential SCO of 400 mg/kg. In addition, sample TP-
5, located east of the subterranean parking garage, contained chromium at a
concentration of 170 mg/kg, which exceeds the restricted residential hexavalent
chromium SCO of 110 mg/kg. Note that sample TP-5 was analyzed only for total
chromium; however, the concentration was compared to the hexavalent chromium
SCO in the absence of chromium speciation. In the extreme western portion of the
western parcel, none of the samples collected in the Supplemental Investigation

_ contained lead above the restricted commercial SCO. It should be noted; however,

that the northeastern portion of this area contains approximately 44 cubic yards of
soil containing PAHs above the applicable SCOs.

" In the portion of the Tract II Site east of 15th Street (eastern parcel), the EA

Supplemental Investigation identified lead in surface soil at concentrations
exceeding the restricted commercial soil SCO. The subsurface soil within the area
also contained lead in concentrations exceeding the TCLP toxicity standard of 5.0
mg/L to a depth of approximately nine feet. The approximate areas exceeding the
restricted commercial surface soil SCO and the TCLP toxicity standard are shown
on Figure 4. '

Additionally, the results of the samples collected on the eastern parcel showed two
surface soil locations containing mercury concentrations exceeding the potentially

DRAFT Focused Feasibility Study 14 November 2011
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SITE CHARACTERIZATION Honeywell

(PAHs) at concentrations above their respective SCOs. Additionally, the sump
sediment sample contained polychlorinated biphenyls (PCBs), metals, volatile
organic compounds (VOCs), and semivolatile organic compounds (SVOCs) in excess
of the restricted residential SCOs. Asbestos containing materials were also
identified in the subterranean garage.

2.2.1.2 Eastern (Former Battery Manufacturing) Parcel

Surface soil samples SS-05 through SS-12, SST2-A through SST2-C, test pit
locations TP-05 through TP-12, and monitoring wells MW-1 and MW-4 were located
on the eastern (former battery manufacturer) portion of the Site as shown on Figure
3. Three samples collected from test pits TP-05, TP-08, and TP-12 were collected as
subsurface soil samples. All other samples collected from the eastern portion of the
Site were collected as surface soil samples. The results of the E&E investigation on
the eastern portion of the Site identified elevated concentrations of lead in surface
soil. The concentrations of lead in surface soil on the eastern portion of the Site
ranged from 127 mg/kg to 32,500 mg/kg. All of the subsurface soil samples collected
in the E&E Site investigation contained lead at concentrations less than the
residential SCO of 400 mg/kg. The background sample, collected northeast of the
Site, contained 128 mg/kg lead, which was applied as the local soil background
concentration. The extent of the lead-impacted soil appeared to span most of the
eastern portion of the Site with the exception of the southern 250 feet of the eastern
parcel. The elevated lead concentrations were limited to the surface soil; however,
only three samples collected in the initial E&E investigation were collected from the
subsurface (>2 feet deep) interval.

2.2.2 2008-2009 EA Supplemental Investigation

The EA Supplemental Investigation included the excavation of 40 test pits for the
collection of soil samples as shown on Figure 3. Seventy-seven soil samples were
collected from the test pits, of which, 23 were surface soil samples, and 54 were
subsurface soil samples. All of the samples were analyzed for the eight Resource
Conservation and Recovery Act (RCRA) metals (arsenic, barium, cadmium,
chromium, lead, silver, selenium, and mercury), and 29 of the samples were
analyzed for TCLP lead. All of the metals except selenium were detected in the soil
samples in concentrations exceeding their respective Part 375 Unrestricted Use
SCOs. Additionally, 20 of the samples analyzed for TCLP lead contained leachable
lead at concentrations above the 5 mg/L limit for TCLP toxicity.

DRAFT Focused Feasibility Study 13 November 2011
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2.2.1 1998-2000 E&E Site Investigatibn

In late 1998, E&E conducted the initial investigation of the Site. The E&E
investigation consisted of collecting 12 composite surface soil samples from 12
surface locations (SS-01 through SS-12), four surface soil samples from the four
monitoring well boring locations (MW-1 through MW-4), and seven surface and five
subsurface soil samples from 12 test pits (TP-01 through TP-12) on the Site. One
five-point composite background soil sample was collected from an area near 17t
Street, outside the northeast corner of the property; one sump sludge, and one sump
water sample were collected from a sump in the subterranean garage. Additionally,
four monitoring wells were installed and sampled on the Site.

In June 2000, three composite surface soil samples were collected from the
perimeter of the dilapidated building. Sample SST2-A was collected as a five-point
composite from near the loading dock (southwest corner) of the dilapidated building,
sample SST2-B was collected as a three-point composite around debris piles located
north of the building, and sample SST2-C was collected as a five-point composite
around the western, northern, and eastern perimeter of the building.

The results of this investigation were reported in the Site Investigation and
Remedial Alternatives Report (E&E, 2000). The following subsections summarize
the results for the western and eastern portions of the Site.

|

\

‘ |

] 2.2.1.1 Western (former Business Forms Manufacturing) Parcel
} - Surface soil samples SS-01 through SS-04, test pit locations TP-01 through TP-04,
i the sump sludge and sump water samples, and monitoring wells MW-2 and MW-3
| were located on the western (former business forms manufacturer) portion of the

: Site as shown on Figure 3. Samples collected from test pits TP-01 and TP-02 were
| collected as subsurface soil samples. All other soil samples collected from the

|

western parcel of the Site were surface soil samples.

The results of the samples collected on the western portion of the Site showed four
surface soil locations containing constituents at concentrations exceeding the
potentially applicable SCOs. Sample TPT2-04-ASO (TP-04), located north of the
building foundation, contains lead at 972 mg/kg, which is in exeess of the restricted
| . residential lead SCO of 400 mg/kg. Sample numbers TPT2-03-ASO (TP-03), SST2-
| ~ 02-SO (S8-02) and SST2-04-SO (SS-04) contain polycyclic aromatic hydrocarbons -

DRAFT Focused Feasibility Study 12 November 2011
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County: Niagara Site Nb: C932157 Brownfield Cléanup Agréement Index : C932157-03-12

DRIGINAL FEp

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TIPEE 362 201

~ OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION um\%ﬁ’gﬂ’cfog f{éﬁow
. , . CLERK

. TBISINDENTURE made this_ 5% day of_Sepdember, 2014 between
Owner(s) Brightfields Corporation, having an office at 333 Ganson Street Buffalo, County of Exie,
State of New York (the "Grantor"), and The People of the State of New York (the "Grantee."),.

- acting through their Commissioner of the Department of Environmental Conservation (the
""Commissioner”, or "NYSDEC" or "Department" as the context requires) with its headquarters
located at 625 Broadway, Albany, New York 12233, :

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties ("sites")
that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and ‘

. WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means .of. -ensuring. the . .
performance of operation, maintenance, and/or monitoring requirements and the restriction of
future uses of the land, when an environmental remediation project leaves residual contamination
at levels that have been determined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perform properly
and be effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of portion of
3123 Highland Avenue in the City of Niagara Falls, County of Niagara and State of New. York,
known and designated on the tax map of the County Clerk of Niagara as tax map parcel numbers:
Section 144.06 Block 02 Lot 27.1, being the same as that property conveyed to Grantor by deed
dated October 1, 2012 and recorded in the Niagara County Clerk’s Office in Liber and Page
Instrument No., 2012-20725. The property subject to this Envirommental Easement (the
"Controlled Property") comprises approximately 5.90 +/- acres, and is hereinafier more fully
described in the Land Title Survey dated February 14, 2014 prepared by Niagara Boundary and
Mapping Services, which will be attached to the Site Management Plan. The Controlled Property
description is set forth in and attached hereto as Schedule A; and

WHEREAS, the Départmcnt accepts this Environmental Fasement in order to ensure the

protection of public health and the environment and to achieve the requirements for remediation
* established for the Controlled Property until such time as this Environmental Easement is

Environmental Easement Page 1



. County: Niagara Site No: €932157 Brownfield Cleanup Agreement Index : C932157-03-12

extinguished pursuant to ECL Article 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the
terms and conditions of Brownfield Cleanup Agreement Index Number: C932157-03-12, Grantor
conveys to Grantee a permanent Environmental Easement pursuant to ECL Article 71, Title 36 in,
o, over, under, and upon the Controlled Property as more fully described herein ("Environmental )
Easement") c ‘

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the
above-stated purpose. ) ' - '

2. Institutional and Engineering Controls. The controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
.amendments to the SMP are incorporated into and made part of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, run with the land, are ~
binding en the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the
Controlled Property. :

A. (1)  The Controlled Property may be used for:

Commercial as described in 6 NYCRR Part 375-1.8(g)(2)(iii) and Industrial
as described in 6 NYCRR Part 375-1.8(g)(2)(iv) '

(2)  All Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP); 4 '

(3)  All Engineering Controls must be mspected at a frequency and in a manner
defined in the SMP; ‘

4) The use of groundwater underlying the property is prohibited without
necessary water quality treatment as determined by the NYSDOH or the Niagara County
Department of Health to render it safe for use as drinking water or for industrial purposes, and the
user must first notify and obtain written approval to do so from the Department; .

® Groundwater and other environmental or public health monitoring must be
performed as defined in the SMP; :

(6)  Data and information pertiﬁent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

. (7} All future activities on the property that will disturb remaining
contaminated material must be conducted in accordance with the SMP;

Environmental Easement Page 2



Coﬁnty: Niagara Site No: C932157 Brownfield Cleanup Agreement Index : C932157-03-12

_ (8)  Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP; L : :

® Operation, maintenance, monitoring, inspection, ‘and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP;

(10)  Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential or Restricted Residential
purposes as defined in 6NYCRR 375-1.8(g)(2)(i) and (ii), and the above-stated engineering
controls may not be discontinued without an amendment or extinguishment of this Environmental
Easement.

C. - The SMP de'scrib_es obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified -
reports to the NYSDEC, is and remains a fundamental element of the Department's determination

- that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified in
accordance with the Department’s statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-date

version of the SMP from:

Site Control Section

Division of Environmental Remediation
NYSDEC ‘

625 Broadway

Albany, New York 12233

Phone: (518) 402-9553

D. Grantor miust provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP. :

E. Grantor covenants and agrees that until such time as the Environmental Eésement' :
is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the

property deed and all subsequeit instruments of conveyance relating to the Controlled Property
shall state in at least fificen-point bold-faced type:

This property is subject to an Environmental Easement held
by the New York State Department of Environmental Conservation

pursuant to Title 36 of Article 71 of the Environmental Conservation

Environmental Easement Page 3



County: Niagara Site No: 932157 Brownfield Cleanup Agreement Index : C932157-03-12

Law.

F. Grantor covenants and agrees that this Environmental Fasement shall be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property. '

G. Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
submitto NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
under penalty of perjury, in such form and manner as the Department may require, that:

(1) theinspection of the site to confirm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3). :

(2)  the institutional controls and/or engineering controls employed at such site:

(1) are in-place; - . '

(ii)  are unchanged from the previous certification, or that any identified
changes to the controls employed were approved by the NYSDEC and that all controls are in the
Department-approved format; and : . :

(i)  that nothing has occurred that would impair the ability of such
control to protect the public health and environment; _ - . )

"~ (3)  the owner will continue to allow access to such real property to evaluate the
continued maintenance of such controls; . ' .

(4)  nothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls; .

& the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification; ‘ '

(6)  to the best of his/her knowledge and belief, the work and conclusions
described in this certification are in accordance with the requirements of the site remedial program,
and geperally accepted engineering practices; and

' (7)  the information presented is accurate and complete.

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions. -

4. Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, ail rights as fee owner of the Property,
including: .

A.- Use of the Controlled Property for all purposeé not inconsistent with, or limited by
the terms of this Environmental Easement;

B. The right to give, sell, assign, or otherwise transfer paft or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

5. Enforcement

A. This Environmental Easement is enforceable in law or equity 1n perpetuity by
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County:' Niagara SiteNo: C932157 Brownfield Cleanup Agreement Index : C932157-03-12

Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner ‘of any
interest in the burdened property; the benefit does not touch or concem real property; there is no
privity of estate or of contract; or it imposes an unreasonable restraint on alienation.

B. If any person violates this Environmental Easement, the Grantee may revoke the -

Certificate of Completion with respect to the Controlled Property.

C. . Grantee shall notify Grantor of a breach or suspected breach of any of the terms of

this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cure the breach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Environmental Easement, including the commencement of any proceedings in
accordance with applicable law. :

. D. The failure of Grantee to enforce any of the terms contained herein shall not be
deemed a waiver of any such term nor bar any enforcement rights.

6..  Notice. Whenever notice to the Grantee (other than the annual ceniﬁcationj or approval
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Property by referencing the following information:

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
Contract or Order Number, and the County tax map number or the Liber and Page or computerized
system identification number.

Parties shall address correspondence to: Site Number: C932157
Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

With a copy to: Site Control Section
' ' Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondencé shall be delivered by hand, by registered mail or by Certified mail

and return receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval. '

Environmental Easement Page 5
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7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Comumissioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law. SRR S

8. Amendment. Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property

Law.

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property

Law.

10.  Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Brightfields Corporation:

b R tj \
) Jos Vs

Title: P,‘(,C,d/{d N Date: 'S/SOZ()D)‘/

Print
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Grantor's Acknowledgment

STATE OF NEW YORK )
) ss:

COUNTY OF £ /€ . |
. ' |
On the d’ﬁ day of //%Z , in the year 20/ ﬁ, before me, the undersigned, i

personally appeared-by /. \nfiseiams _, personally known to me or proved to me on the basis

of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within

instrument and acknowledged to me that he/shefthey executed the same in his/her/their

capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
%bebﬂf of which the individual(s) acted, executed the instrument.

o5 Neren)
Notary %Klic - State of NEw York

r NANSY L. MAZUN
Notary Fublic, State of New York

Quelified in Erie Counly 7859
My Commission Explres .._ji_, 5? 2/ [p

Environmental Easement Page 7




County: Niagara Site No: C932157 Brownfield Cleanup Agreement Index : C932157-03-12

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of
. Environmental Conservation as Designee of the Commissioner,

By: %g% :

Robgft W. Schick, Director
Dr€1sion of Environmental Remediation

- Grantee's Acknowledgment

STATE OF NEW YORK )
' ) ss: '
COUNTY OF ALBANY )

t

i . ’
On the Hé" day of géé&z'; , in the year ZOL'f‘; before me, the undersigned,

personally appeared Robert W. Schitk, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/ executed the same in his/her/ capacity as
Des? ¢ oNthe Commissioner of the State of New York Department of Envirommental
Congervation, hat by his/her/ signature on the instrument, the individual, or the person upon
belfalf of wh h fthe individual acted, executed the instrument.

Notf?uéﬂr/( Htg of New York

David J. Chiuzgue
Notary Public, State of New York
No. 01CH5032146
Qualified in Schenectady 'CoumaB
Commisgion Expires Augnst 32, 2010
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SCHEDULE “A” PRbPERTY DESCRIPTION

ALL THAT "I'RACT OR PARCEL OF LAND, situate in the Cit& of Niagara Falls, County of
Niagara and State of New York, being part of Lot 34 of the New York State Mile Reserve and
being more particularly bounded and described as follows:

Commencing at a point on the easterly line of Highland Avenue at its intersection with the
northerly line of Beech Avenue; :

Thence N20°42' 42"E along the easterly line of Highland Avenue a distance of 273.97 feet
to the Point or Place of Beginning; :

Thence N88°58'03"W a distance 0f 135.93 feet to a point;

Thence N20°42' 42"E a distance of 31.86 feet to a point on the nofthérly line of Carolina
Avenue (not opened); :

Thence S88°58'03"E along said northerly line of Carolina Avenue a distance of 874.39 feet
to 4 point on the westerly line of Fifteenth Street (not opened); :

Thence N00°54'11"E along the westerly line of Fifteenth Street a distance of 277.38 feet a
point; . . ‘

Thence N88°58'03"'W a distance of 774.56 feet to the center line of a former 16.5 foot wide
alley; ) ‘ ‘

Thence S20°42'42"'W along the center line of the former alley a distance of 124.2¢ feet tc «
. point; ‘

Thence N88°58'03"W a distance of 135.93 feet to a poinf on the casterly line of Highiland
Avenue;

Thence S20°42'42"W along the easterly line of Highland Avenue a distance of 202.16 feet
to the Point or Place of Beginning, containing 5.844 acres of land more or less.

Doc 1d. 2775298
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DIVISION OF ENVIRONMENTAL REMEDIATION

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION ‘
Site Briefing Report L —

Site Code C932157 Site Name Tract I Highland Avenue

Classification C Address 3123 Highland Avenue |

Region 9 City Niagara Falls Zip 14305
Latitude 43.1164 Town Niagara Falls (c)

Longitude -79.0458 County . Niagara Project Manager Timothy Dieffenbach
Site Type Structure

Estimated Size 5.8440
Site Description '

Location:

The Tract I Site is located in a mixed light industrial, commercial and residential area at 3123 Highland
Avenue in the City of Niagara Falls, Niagara County. It is approximately 5.9 acres in area and is bounded
by Highland Avenue to the west; the Tulip Corporation, a plastics recycling company to the north; a 60
foot wide National Grid/Niagara Mohawk Power Corp. utility right-of-way to the east; and the Tract I
Highland Avenue State Superfund Site (DEC Site Number 932136) to the south and east. Several
commercial establishments and the Niagara Falls Alternative School are located to the west of the site.
Residential areas are located approximately 400 feet south and 700 feet east of the site.

Site Features:

The site was mostly covered (approximately 3.3 acres) by the former Power City Warehouse Building, a
three-story masonry building which has been demolished. Extensive excavations have been completed
and the site is currently covered and rough graded with clean backfill material.

Current Zoning/Use:
The property is zoned for industrial use but the regional master plan requires commercial/light industrial
applications.

Past Use of the Site:

The Power City Warehouse was formerly part of a larger battery manufacturing facility which
encompassed the adjacent Tulip Corporation property north of the site. Sometime around 1910, U.S.
Light and Heat Co., and later Autolite Co., began automobile, truck, and tractor battery manufacturing.
Prestolite Co. acquired the facility in the 1960s and retooled operations for manufacturing of hard rubber
battery cases, filling of batteries with sulfuric acid, and battery charging. Operations at the facility ceased
in the mid-1970s and relocated to 3001 Highland Avenue. After battery manufacturing ended in the
mid-1970s, the site was used as an automotive body shop and a warehouse. The site has been vacant since
the late 1980s. In 1990, the city of Niagara Falls retained ownership of the site due to tax foreclosure. Due
to historical operations at the site, there were environmental concerns about potential residual impacts
associated with the battery manufacturing processes.

To address the historical contamination on the site the owner entered and was accepted into the NYS
Brownfield Clean-up Program in March 2012. Based upon environmental studies of the site a remedial
action was initiated in 2013 and was completed in 2014 resulting in all contamination being removed
from the site so that it would be sutiable for commercial redevelopment. A Certificate of Completion was
issued for the project on 12/23/2014 documenting this use.
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Site Geology and Hydrogeology
Borings on the Tract I site indicates that approx1mately half the site is covered with a fill layer ranging
from 1.5 - 9 feet in thickness overlying 2 - 6 feet of silt overlying 2 - 8 feet of clay. Overburden extends
from 15 to 23 feet below ground surface (bgs) and consists of glacio-lacustrine clay and silt overlying a
thin layer of till composed of clay and sand with varying amounts of silt, gravel, cobbles and fragments of
the underlying bedrock. The underlying bedrock is the Lockport Dolostone.

There is no significant groundwater aquifer within the overburden soils or fill materials. The first
occurrence of groundwater is an apparently perched layer approximately 6.5 to 8 feet below ground
surface within the fill and native soil overburden above the Lockport Dolostone bedrock formation.
Groundwater flows generally northeast to southwest, towards the Niagara River within the overburden
above the bedrock. However utility lines and other subsurface structures could influence site groundwater
flow.

Materials Disposed at Site . Quantity Disposed
arsenic : - UNKNOWN
barium ' UNKNOWN
benzo(a)pyrene UNKNOWN
benzo(b)fluoranthene UNKNOWN
copper : UNKNOWN
dibenz[a,h]anthracene UNKNOWN
indeno(1,2,3-CD)pyrene UNKNOWN
- lead UNKNOWN
polychlorinated biphenyls (PCB) UNKNOWN

Analytical Data Available for :  Groundwater, Soil
Applicable Standards Exceeded for: Soil

Assessment of Environmental Problems

Prior to IRMs: The Site was the subject of four investigations and a USEPA Removal Action within the
Power City Warehouse. The primary contaminant’of concern identified was lead. Additionally, other
metals (arsenic, barium, cadmium, copper, mercury, zinc), semi-volatile organic compounds (SVOCs),
pesticides and polychlorinated biphenyls (PCBs) were identified in excess of commercial soil cleanup
objectives (SCOs) in surface soil from beneath the floors and in sediment from inside drains or sumps
inside the building. Lead levels ranged from 2,350 mg/kg to 178,000 mg/kg inside the building and from
1,210 to 16,900 mg/kg outside the building. During the summer of 2010, the USEPA began a Removal
Action within the Power City Warehouse removing asbestos, SVOC and lead contaminated sediment and
debris within the building and any containers of hazardous material on the property.

Groundwater concentrations of a few metal and pesticide compounds as well as trichloroethene (TCE) at
8.7 ug/l in one well were found to exceed NYSDEC standards however groundwater use is prohibited by
local ordinance thereby limiting any future human exposure. During subslab sampling activities two areas
of TENORM were identified above the TENORM Slag cleanup criterion value of 13,400 counts per
minute (on a 2 inch x-2 inch Nal detector) established on the adjacent Tract II Site.

Post IRMs: At the completion of the IRMs, post excavation soil sampling was conducted to confirm that
remedial actions have successfully achieved soil cleanup objectives for commercial use.
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' Assessment of Health Problems

Some contaminated soils remain at the northern property line beneath concrete or pavement. However,
contact with this contaminated soil is unlikely unless people dig below the surface materials. A local
ordinance prohibits use of groundwater for any purpose, and the site is served by a public water supply
that obtains water from a different source not affected by this contamination.

Remedy Descriptibh and Cost

Remedy Descriptioﬁ for Op-e‘rablve Unit 00

Total Cost
Capital Cost
OM&M Cost

Issues / Recommendations

Remedy Description for OperabIe Unit 01

Based on the results of the investigations at the site, the IRM that has been performed, and the
evaluation presented here, the Department has selected No Further Action with institutional controls as
the remedy for the site. The Department considers this remedy to be protective of human health and the
environment and satisfies the remediation objectives described in Section 6.5.

The elements of the IRM already completed are set forth in section 6.2 and the institutional controls
required are set forth below:

1. Environmental Easement
Imposition of an institutional control in the form of an environmental easement for the controlled

property that: .

* requires the remedial party or site owner to complete and submit to the Department a periodic
certification of institutional and engineering controls in accordance with Part 375-1.8 (h)(3)&#59;

» allows the use and development of the controlled property for commercial and industrial uses as
defined by Part 375-1.8(g), although land use is subject to local zoning laws&#59;

» restricts the use of groundwater as a source of potable or process water, without necessary water
quality treatment as determined by the NYSDOH or County DOH&#59;

. requires compliance with the Department approved Site Management Plan.

2. Site Management Plan
A Site Management Plan is required, which includes the following:

a. an Institutional and Engineering Control Plan that identifies all use restrictions and engineering
controls for the site and details the steps and media-specific requirements necessary to ensure the
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following institutional and/or engineering controls remain in place and effective:

Institutional Cohtrols: The Environmental Easement discussed above.
Engineering Controls: There are no engineering controls associated with this remedy.

This plan includes, but may not be limited to:

o an Excavation Plan which details the provisions for management of future excavations in areas of

remaining contamination&#59;

o descriptions of the provisions of the environmental easement including any land use and/or
groundwater use restrictions&#59; :

o maintaining site access controls and Department notification&#59; and

o the steps necessary for the periodic reviews and certification of the institutional and/or engineering
controls.

Total Cost
Capital Cost
OM&M Cost

Issues / Recommendations

Remedy Description for Operable Unit 01A

The following IRMs were completed from May through December 2013 in accordance with approved

IRM work plans:
1. Hazardous substance and debris removal and asbestos abatement inside bulldmg
2. Building demolition of the former Power City Warehouse including removal of.concrete floors

and foundations and the filling-in of the basement area with clean backfill.
3. Excavation and off-Site disposal of 50 cubic yards of Technologically Enhanced Naturally

. Occurring Radioactive Materials (TENORM) slag

4. Excavation and off-Site disposal of 11,000 cubic yards soil containing constltuents (primarily
lead) that exceeded the Commercial SCOs.
5. Removal and off-Slte disposal of four underground storage tanks (U STs)

Total Cost.
Capital Cost
OM&M Cost

Issues / Recommendations



