NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Division of Environmental Remediation, Office of the Director
625 Broadway, 12th Floor, Albany, New York 12233-7011

P: (518) 402-9706 | F: (518) 402-9020

www.dec.ny.gov

July 29, 2024

Joel Fried
694 Myrtle Avenue, #184
Brooklyn, NY 11206

RE: Site Name: 374 Wallabout Street Redevelopment
Site No.: C224383
Location of Site: 374 Wallabout Street, Brooklyn, Kings County, NY 11206

Dear Joel Fried,

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the Wallabout Street Redevelopment site.

If you have any further questions relating to this matter, please contact the project
attorney for this site, Kieran McCarthy, Esq., NYS Department of Environmental
Conservation, Office of General Counsel, 625 Broadway, Albany, NY 12233-1500 or by
email at kieran.mccarthy@dec.ny.gov.

Sincerely,

Anrec %%M

Andrew O. Guglielmi, Director
Division of Environmental Remediation

Enclosure
ec:  Sadique Ahmed, Project Manager

cc:  Kieran McCarthy, Esq.
Leia Schmidt, Esq./Cheryl Salem

Department of
Environmental
Conservation

NEW
YORK
STATE
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NEW YQRK STATE DEPARTMENT OF ENVIRONMENTAL CONSE’RVATIO’\I
. ..., BROWNFIELD CLEANUP PROGRAM e
- ECL§27- 1-401 et seq | ' .
In the Matter of a Remedial Program for BROWNFIELD SITE . .
L L ' ‘CLEANUP AGREEMENT
Index No. C224383-03-23.
374 Waitabout ; Street Redevelopment , N
DEC Site No; (‘224383 :
Located at: 374 Wallabout Street
. Kings County
Brooklyn NY ’!1206
Hereinafter referred to as "Slte

by:. Joel Fried =~
694 Myrtle Avenue, #184, Brooklyn NY. 11206
‘ Hereinafter referred to as "Appllcant" .

WHEREAS, the Department of Environmental Conservation ("Department”) is
authorized to administer the Brownfield Cleanup Program ("BCP") set forth in Artic,le 27,
Title 14 of the Enwronmental Conservation Law ("ECL"); and

WHEREAS the Apphcant submltted an appl;catlon recelved by the Depar‘tment on
December 13, 2022 and . : .

WHEREAS, ‘the Department has determined that the Site and 'Aoplicaht are
eligible to participate in the BCP.

NGW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE
FOLLOWING:

i. Ap plicant Status

The Applicant, Joel Fried, is parttc:patlng in the BCP as a Volunteer as defi ned in
ECL 27- 1405(1)(b) . ,

Il. Tangible Property Tax Credit Status

_ The Department has determined that the Site is eligible for tangible property tax
credits pursuant to ECL § 27-1407(1-a) because the Site is located in a City having a
population of one million or more and at least half of the site area is located in an
environmental zone as defined in section twenty-one of the tax law. The Applicant
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ec"li'nowledges that the Department made this determination in reliance on information
submitted to the Department by the Applicant, . .,

Ili. Real Propertv

',(“-_‘_';[ L LT e

The Site subject tQ thls Brownfleld Cleanup Agreement (the "BCA" or "Agreement“)
consists of approxrmately 0. 057 acres, a Map of which is attached as Exhibit "A", and is
described as follows - ,

Tax, MapiParcel No.; 2266-13, . o
Street Number 374 Waiiabout Street Brooklyn
Owrier- Joel Fried

T N 7 T o LY

V. Communicatiohs':7

A All wntten communrcatrons reqwred by this Agreement shall be transmitted by
United States Postat Servrce by prlvate courier service, by hand delivery, or by electrenic
mail. L

1. COrﬁé{uhi%étioh 'f'rSrﬁ': Applicant shalt be sent to:

QavadGao IR
'Diwsron et' Envrronmental Remediation

625 Broadway

Albany, NY 12233 _

david gao@dec.ny.gov

Note: one hard copy (unbound) of work plans and reports is required,
as well as one electronic copy.

Christine Voor_as (electronrc copy only)
New York State Depariment of Health
. Bureau of Environmental Exposure Investrgatlen
Empire State Plaza
Corning Tower Room 1787
Albany, NY 12237 '
s chrastlne vooris@health. nv qov

Kieran McCarthy, £sq. (correspondence only)

New York State Department of Environmental Conservation
Office of General Counsel

625 Broadway

Albany, NY 12233

kieran.mc¢carthy@dec.ny.gov




2 Communlcatlon from the Department to Appllcant shaII be sent to

 Joe! Fried L

. .694 Myrtle Avenue, #184 . . . ..
. Brooklyn, NY.. 11206 L

. jce@rpfmgmt.com

B. The Department and Applicant reserve the right to designate addltlenat or
different addressees for communlcatlon on writtén notice to the other. Addltlonally, the
Department reserves the’ right to request that the Appllcant provide more than one paper
copy of any work pian or report.

C. Each party shaili notify the other wrthln nlnety (90) days after any change in the
addresses listed in thls paragraph or in Paragraph III
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V. Miscellaneous

A. Applicant acknowledges that it has read, understands, and agrees to abide by
all the terms set forth in Appendix A - "Standard Clauses for Ali New York State Browntield
Site Cleanup Agreements" which i is attached to and hereby made a part ofthis Agreemewt
as if set forth fully herein.- . S TR

B. In the event of a conflict between the terms of this BCA (including any and all -
attachments thereto and amendmenits thereof) and the terms of Appendix A, the terms of
this BCA shall control. :

C. The effective date of this Agreement is the date it is sagﬂed oy the -
Commissioner or the Commisssoners designee. ' '

DATED: July 29, 2024

-+ THIS BROWNFIELD CLEANUP AGREEMENT IS
HEREBY APPROVED, Acting by and Through the
Department of Environmental Conservation as Designee
of the Commlssroner

Andrew O Guglielmi, Director _
Division of Environmental Remediation




CONSENT BY APPLICANT

Appllcant hereby consents to the |ssumg and entering of this Agreement and
agrees to be bound by this Agreement.

Joel Fried .-
By: / P -
Title: / /

Date: ;! / o / 3

STATE OF NEWYORK )

) ss:
COUNTY OF )
On the LU day of AD!‘A/ __in the year 2023, before me, the

undersigned, personally appeared S/ Fr Iz

personally known to me or proved to me on the basis of satisfactory evidence to be the
individual{s) whose name is (are) subscribed to the within instrument and acknow!edged
to me that he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individual(s), or the person upon behaif
of which the individual(s) acted, executed the instrument.

Nert. T A7

Sig‘é(at‘ﬁi'e’éﬁd Office of individual
taking acknowledgment

Nota Y Puby; ei Freung

Re te of Ng
, QUahﬁed i 1FR64:4 3396 Y?f K



EXHIBITA
- SITE MAP




APPENIIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUPAGREEMENTS R

The partles to the Brownfisld Site ‘Cleanup-
Agreement: (hereinafter "BCA" or “Agreement")
agree to be bound by the fo!iowmg clauses which
are hereby made a part of the BCA. The word
"Applicant” herein refers to any party to the
Agreement, other than the New York State

Department of Environmental - Conservation = .

(hereln after "Department“) '

I Cltlzen Partlmgat on Plén

Within® twenty’ (20) days after the effectwe
date of this Agreement, Applicant shall submit for
review and approval a written citizen participation
plan prepared in" accordance with  the
reqwrements of Environmental * Conseivation
Law (ECL) § 27-1417 and 6 NYCRR §§ 375-1.10
and -375-3.10: * Upon approval, the "Citizen
Participation Plan shall be deemed to be
incorporated mto and made a part of this
Agreement

Il. Development Performance ‘and Reportmq
of Work Plans ‘ .

A WOI‘r( Plan Regunrements ’

- The work plans ("Work Plan" or "Work
Plans") under this Agreement shall be prepared
and implemented in accordance with the
requirements of ECL Article 27, Title 14, 6
NYCRR §§ 375-1.6(a) and 375-3.6, and all
applicable laws, rules, reguiations, and guidance
documents. The Work Plans shall be captloned
as fol!ows

: 1. "Remedial I'westlgatron Work Plan“
- if the Work Plan provides for the investigation of

" the nature and extent of contamination: within the

boundaries of the Site and, if the Applicant is a
"Participant”, the extent of . contamination

emanating from such Site. If the Applicant is a -

"Volunteer" it shall perform a qualitative exposure
assessment of the confamination emanating from

the Site in accordance with ECL § 27-1415(2)( b)

and Department guidance;

2. "Remedial Work Plan" if the Work
Plan provides for the development and
implementation of a Remedial Program for

contammatlon W|thrn the boundarles of the Site .
and,” if the - Appllcant is a "Partlc‘ipant“ " the
contammatlon that has emanated from sur;h Site

3. "IRM ‘Work Plan" if the Work Pian -
provides for an 1nterlm remedlal measure; or

-4 "Site Management Plan" If the Wortt
Plan provides for "the- - identification and
lmplementatlon of |nst|tut|onal andlor engmeermg

" controls- as well as any necessary monrtonng
andior operatlon and ma!ntenance of the remedy

Y "Supplemental" Cif addltlonal work
ptans other than those set forth in flLA 1-4 are
requwed to be prepared and |mpremented

B. 'Sub_mis'smnllm Iement_a‘tlon.of Wo,rk S

1. The first proposed Work Flan to be
submitted under - this "Agreement shall be
submitied no fater than th:rty (30 days after tHe
effective date of this Agreement. Thereafter, the
Applicant shall submit such other and’ adchtlonai
work plans as determined in a Schedute to be
approved by the Department '

2. Any proposed Work Plan shall be
submitted for the Department's review . and
approval and shall include, at a minimum, a
chronological description of the - anticipated
activities to be conducted in accordance with
current guidance, a schedule for performance of
those activities, and sufficient detall to allow the
Department to evaluate that Work Plan. The
Department shall use best efforts in accordance
with 8 NYCRR § 375-3.6(b) to approve, modify,. -
or reject a proposed Work Plan within forly-five .
(45). days from its receipt or within fifteen (15)
days from the close of the comment perlod if
appllcable whlchever is iater.

i. Upon the Departments wntten"
approval of a Work Plan, such Department-
approved Work Plan shall be deemed to be

. incorporated into. and made a part of this

Agreement and shall be implemented in
accordance with the schedule contained therein.
All work undertaken as part of a remedial



program for a- Site’ must be detailed in a
department-approved Work Plan or a submittal
approved in form and content by the Department

i. If the Department requires
modification of a Work Pian, the reason for such
modification shall be provrded in wntlng and the
provisions  of 6 NYCRR § 37‘5 1 6(d)(3) shall

apply. S PO

iiii. " If the Department disapproves a
Work Plan, the reason for such dlsapprovai shall
be prowded in writing and the provrsmns of 6
NYCRR § 375 1 6(d)(4) shall apply

3. A Site’ Managemen_t Pian, if
necessary, shall be submitted in accordance with
the schedule set forth'in the IRM Work Plan or
Remedlal Work Plan

C. Submlssron of Flnal Reports

1. In" accordance with'the schedule
contained in an approved Work Plan, Applicant
shall submit a Final Report for an Investigation
Work Plan prepared in accordance with ECL §
27-1411(1) and 8 NYCRR & 375-1.6. If such Final
Report concludes that no remediation is
necessary, and the Site does not meet the
requiremerits for Track 1, Applicant shall submit
an Alterndtives Analysis prepared in accordance
with ECL § 27-1413’and 6 NYCRR § 375 3. 8(1‘)
that supports such determrnatron

2. In accordance W|th the schedule
contained in an approved Work Plan, Applicant
shall submit a Final Engireering Report certifying
that remediation of the Site has been performed
in accordance with the requirements of ECL §§
27-1419(1) and (2) and 6 NYCRR § 375-1.6. The
Department shall review such Report, the
submittais made pursuant to this Agreement, and
any other relevant information regarding the Site
and make a determination as to whether the
goals of the remedial program have been or will
be achieved in accordance with .established
timeframes; if so, a written Certificate of
Completion will be issued in accordance with ECL
§ 27-1419, 6 NYCRR §§ 375-1.¢ and 375-3.9.

‘3. Within sixty (60) days of the
Department’s approval of a Final Report,
Applicant shall submit such additional Work Plans
as it proposes to implement.in addition, Applicant
shall include with every report submitted to the
Department a schedule for the submission of any

~ subsequent work plan required to theet the

requirements of ECL Article 27 Title 14. Failure to
submit any -additional Work Plans within such
period shall, unless other Work Plans are under
review by the Department or being implemented
by Applicant, result “in "the termrnatlon ‘of this
Agreement pursuant to Paragraph XII

D Rewew of Submrttals other than Work
Plans

: “The Department shalll trmely nntrfy
Appllcant in writing of its’ approval or dlsappro\/a[
of each- submittal other than a Work: Plan in
accordance ‘with' 6 NYCRR § '375-1.6. * "All
Department-approved submlttais “shall ~be
incorporated- into and become an enforceable

part of this Agreement.

2.. If the Department disapproves a
submittal covered by this Subparagraph, it shall
specify the reason for its disapproval and may
request Applicant to” modify “or expahd' the
submittal. Within fifteen (15) days after receiving
written notice that Applicant's submittal has been
disapproved, Applicant shall elect’in writing to
either (i) modify or expand it within thirty (30) days
of receipt of the written notice of disapproval; (i)
complete any other Department-approved Work
Plan(s); iii) invoke dispute resolution pursiant to
Paragraph XUI; or (iv) terminate this Agreement
pursuant to Paragraph XII. if Applicant: submlts a
revised submittal and it is drsapproved Ythe
Department and Applicant may purste whatever
remedies may be available under this Agreement
or under law. All work undertaken as part of a
remedial program, including work undertaken
pursuant to submittals other than Work Plans,
must be approved by the department pnor to
implementation by the Applicant.

E Degartments Determinatlon of Need

.. Remediation

The Department -shall determine upon its
approval of each Final Report dealing with-the
investigation of the Site whether remediation, or
additional remediation as the case may be, is
needed for protection of public health and the
environment.

1. If the Depariment makes a
preliminary determination that remediation, or
additional remediation, is not needed for
protection of public health and the environment,
the Department shall notify the public of such



determination and seek public comment in
accordance with ECL § 27- 1417(3)(f) The
Department shali provide timely notification to the
Applicant of its final determination followmg the
close of the publlc comment perlod

2. If the Department determines that
additional- remediation is not neéded dnd stich
determination is based upon use restrictions,
Applicant -shall cause fo be recorded an
Environmental Easement in accordance wrth 5]
NYCRR § 375-1.8(h). S

3. If the Department determlnes that
remediation, or additional remediation, is needed,
Applicant may elect to submit for review and
approval a proposed Remedial Work Plan (or
modify an existing Work Pian for the Site) for a
remedy’ selected upon due consideration of the
factors set forth in ECL § 27-1415(3) and &
NYCRR § 375-1.8(f). A proposed Remedial Work
Plan addressing the Site’s remediation will be
noticed for public comment in accordance with
ECL § 27-1417(3)(f) and the Citizen Participation
Plan developed pursuant to this Agreement. If the
Department determines following the close of the
public comment period that modifications to the
proposed  Remedial’ Work Plan are needed,
Applicant agrees to negotiate appropriate
modifications to such Work Plan. If Applicant
elects not to- develop a Work Plan under this
Subparagraph then this Agreement shall
terminate in accordance with Paragraph XII. Ifthe
Applicant elects to develop a Work Plan, then it
will be reviewed in accordance with Paragraph
I1.D above.,

F. Institutional/Engineering Control
Certification

In the event that the remedy for the Site, if
any, or any Work Plan for the Site, requires
institutional or engineering controls, Applicant
shall submit a written certification in accordance
with 6 NYCRR 8§ 375-1.8(h)3) and 375-
3.8(h)(2}.

Il. Enforcement

Except as provided in Paragraph V, this
Agreement shall be enforceable as a contractual
agreement under the laws of the State of New
York. Applicant shall not suffer any penalty
except as provided in Paragraph V, or be subject
to any proceeding or action if it cannot comply
with any requirement of this Agreement as a

result of a Force Majeure Event-as des‘cribed at6
NYCRR § 375-1.5(b}(4) provided Applicant
complies with the requirements set forth therein.

v, Ent / upon Site

A, Applicant hereby agrees to provide
access to the Site and to‘ail relevant infotrmation
regarding activities at the Site in accordance with
the provisions of ECL § 27-1431. Applicant
agrees to provide the Department upon request
with proof of access if it is not the owner of the

Site.

8. The Department shall have the right to
periodically inspect the Site to ensure that the use
of the property complies with the terms and
conditions of this Agreement. The Depariment
will generally conduct such inspections during
business hours, but retains the right to inspect-at
any time,

C. Failure to provide access as provided for
under this Paragraph may result in termination of
this Agreement pursuant to Paragraph XII.

. Payment of State Costs (Applicable only to
Applicants with Paricipant Status) '

A, Within forty-five (45) days after receipt of
an itemized Invoice from the Depariment,
Applicant shall pay to the Department a sum of
money which shall represent reimbursement for
State Costs as provided by 6 NYCRR § 375-15

(b)(3)(i).

B. Costs shall be documented as provided
by 6 NYCRR § 375-1.5(b)(3Xii). The Department
shall not be required to provide any other
documentation of costs, provided however, that
the Department's records shall be available.
consistent with, and in accordance with, Article 6
of the Public Officers Law.

C. Each such payment shall be made
payable to the "Commissioner of NYSDEC" and
shall be sent to:

Division of Management and Budget

New York State Departiment of Environmental
Conservation

625 Broadway, 10th Floor

Albany, New York 12233-4900



_'D. Each "party shall© provide written
~ notification to the other within ninety (90) days of
any change in the foregoing addresses.

E. If Applicant objects to any invoiced coslts
under this Agreement, the provisions of 6 NYCRR
§§ 375-1.5 (b)}3)v) and (vi) shall apply.
Objections shall be sent to the Department- as
provrded under subparagraph v.C abovo o

F. In the-event of non-payment of any
invoice within the 45 days provided herein, the
Department’ may seek enforcement’ of  this
provisicn pur§uant to Paragraph I or-the
Department may cominence arn ‘enforcement
action for non~compilance with ECL § 27- 1469(2)
and ECL § 71-4003.

3

V. Lrabllrty Limitatio '

- Subsequent to the issuance of aCertificate of
Completion pursuant to ‘this - Agreement,
Appllcant shall be entitled” to the Liability
Limitation set forth at ECL'§ 27-1421, subject to
the terms and conditions stated thereln and to the
provisions of 6 NYCRR §§ 375-1.9 and 375-3.9.

VIl. Reservation of Riqhts

A Except as provrded in Subparagraph
VII.B; Applicant reserves all rights and defenses
under applicable law to contest, defend against,
dispute,  or disprove any action, proceeding,
allegation, assertion, determination; or order of
the Department, including any assertion of
remedial liability by the Department against
Applicant, and further reserves ali rights including
the rights to notice, to be heard, to appeal, and to
any other due process respecting .any action or
proceeding by the Department, including the
enforcement of this Agreement. The existence of
this -Agreement or Applicant's compliance with it
shall not be construed as an admission of any
liability; fault, wrongdoing, or violation of law by
Applicant, and- shall not give .rise .fo any
presumption of law or finding of fact which shall
inure to the benefit of any third party.

B. Notwithstanding the foregoing, Applicant
hereby waives any right it may have to make a
claim pursuant o Article 12 of the Navigation Law
with respect o the Site and releases the State
and the New York Environmental Protection and
Spill Compensation Fund from any and all legal
or equitable claims, suits, causes of action, or
demands whatsoever with respect to the Site that

Applicant may have as a result of Applicant’s
entering into or fulfiling the terms of thls
Agreement

Vil ipdemnification

Applicant shall indemnify and hold the
Department, the State of New York, and . their
representatives and” employees harmlgss from
any claim, suit, action, and cost of every narme
and description arising out of or resulting from the
fulfilment or attempted fulfilment - &f - this
Agreement by Applicant prior to the Termination
Date except for thosé claifns, suits, actioris, and
costs arising from the State’s gross negligence or
willful * or ‘intentional misconduct by the
Department, the State of New York, and/or their
representatives and employees during the course
of any activities conducted pursuant fo this
Agreement. In the event that the Applicant is ‘a
Participant, this provision shall als6 include the
Trustee of the State’s’ Natural Resources “The
Department shall provide App!loant wrth ‘written
notice no less than thirty (30) days prlor to
commencing a’ lawsuit seeking mdemnrf‘ catron
pursuant to this Paragraph

IX Change of Use

- Applicant shall notify the Department at least
sixty (60) days in advance of any change of use,
as defined in ECL § 27-1425, which is proposed
for the Site, in accordance with the provisions of
6 NYCRR § 375-1.11{(d). In the event the
Depariment determines that the proposed
change of use is prohibited, the Department shall
notify Applicant of such determination within forty-
five (45) days of receipt of such notice.

X. Environmental Easement

A Within thirty (30) days after the
Department’s approval of a Remedial Work Plan
which relies upon one-or more institutional and/or
engineering controls, or within 'sixty (60) days
after the Department’s determination pursuant to
Subparagraph IL.E.2 that additional remediation
is not needed based upon use restrictions,

~ Applicant shall submit to the Department for

approval an Environmental Easement {o run with
the land in favor of the State which complies with
the requirements of ECL Article 71, Title 36 and 6
NYCRR § 375-1.8(h)(2). Applicant shall cause
such instrument to be recorded with the recording
officer for the county in which the Sité is located
within thirty (30) days after the Department's



approval of suich ‘instrument: “Applicant shall
provide the Department with a copy of such
instrument certified’ by the recording officer tc be
a true and faithful copy within thll‘t¥ (3(}) days of
such reccrdrng (ar. such longer perrod of timé as
may 'be réquired’ to “Obtain a ' cettified copv
provided Applicant adwsee the Department of the
status of its efforts to obtair same Wwithin ‘such
thirty (30) day perlod) which shalt be deemed to
be mcorporated into thrs Agreement

B Appttcant or the owher of the Slte may
petrtlon the Department to° modlfy ‘or extrrigursh
the Environmerital Easement filed - pursuant to
this Agreement at'siich time as it'can certify that
the Site is protectrve of public: health and the
environment - W|thout “reliance  upon - the

restrictions “set forth in such instrdment. Such
certificatioh shall be made by ‘& Profassional
Engineeror-Qualified Environmefital Proféssional
as defined"at 6 NYCRR § 375-1.2(ak) approved
by the Department. The Departrnent wr!t not
unreasonabty wﬁhhold ltS consent -

[P Foe

Progreee Report

’ Aeptscant shall* submlt - | wr.tten prbgrees
report of its adtionis under this Agreement to'the
parties identified’ in-Subparagraph A1 of the
Agreement by " thé" 10th ‘dadyof "each month
commencing with the menth subsequent to the
approval. of the first Work Plan and ending with
the Termination Date, unless a different
frequency is set forth in a Work Plan: Such
reports shall, at a minimum, include: all actions
relative fo the Site during the previous reporting
pericd and those anticipated for the next reporting
period; all .approved activity modifications
(changes of work scope andfor scheduile); all
results of sampling and tests and all other data
received or generated by or on behalf of Applicant
in connaction with this Site, whether under this
Agreement or 6therwise; in the previous reporting
period, including quality assurance/quality control
information; information regarding percentage of
completion; unresclved delays encountered or
anticipated that may affect the future schedule
and efforts made to mitigate such delays: and
information regarding activities - undertaken - in
support of the Citizen Participation Plan during
the -previcus reporfing period and those
anticipated for the next reporting period.

XII. Ter'mination' of Agreement

Appllcant or ‘the’ Departt‘nent may termlnate
this Agreement ‘con§istent With' thé pt‘OVt*‘IOﬂS of
6 NYCRR §§ 375-3. 5(b) {c), and {(dyby . provrdrng
written ™ notification: ~to  the “pafties listéd in
Da"agraph IV of the Agreement

Xil. Drsgute Reso!utlo

CAT In the svefit drsputes Arise’ ur-der thls
Agreement, Applicant” nmiay, withir fifteen (15)
days' after‘Appllcant knew or sHotid Have krown
of the facts WhICh ere the basts of ttte dlspute

provrsrons of 6 N’YCRR § 375 1 5*(b)(2

K g 154

“B. Alrcost incurred by “thé De‘partment
assdmated with dispute resolution are Staté costs

subJect fo reimbursement ‘pursuant o Paragrapt-
A\ of Appendtx A of thrs Agreement if applrcéble

‘C.. Notwﬂhstandmg any other hght’s

~otherwisé ‘authorizéd in - law “or “eqtiity, “ENY

disputes pursuant to this’ Agreement shall'be
limited fo Departmental decisions crn ‘remedial
activitieg. In noévént shalsiich drspute authiorize
a cha!lenge te the applrcable c-'tatt‘te 0: reg[ttatton

XIV. Mrsceltaneous . i

A If “the- mformatron prbﬁnded and ahy
certrfrcatrorts made by Applacant ‘arenot materratty
aCcurate and-complete, this Agreement except
with respéect'to Applicants‘obligatiohs’ pursuant to
Paragraphs V, if applicable, ‘and VIiI'B, and Vi,
shall be null and void ab initio fifteen (15) days
after -the Depariment's nofification of such
inaccuracy or incompleteness or fifteen (15) days
after issuance of a final decision- resolving-a

-dispute pursuant to Paragraph Xill, whichever is

later, uriless Applicant submits information within
that fifteen (15) day time pericd indicating that the
information provided and the certifications made
were materially accurate and complete. In the
event this Agreement is rendered null and void,
any Certificate of Completion andfor Liability
Limitaticn- that may have been issued or may
have arisen under this Agreement shal! also‘be
null and void ab initio, and the Department shail
reserve all rights that it may have under law.

B. By entering " info this Agreement,
Applicant agrees to comply with and be bound by
the provisions of 6 NYCRR §§ 375-1, 375-3 and
375-6; the provisions of such subparts that are
referenced herein are referenced for clarity and
convenience only and the failure of this



Agreement to’ spemﬁcal!y reference ariy partlcular
regulatory provision is not intended to imply that
suich provision Is not apphcable ‘to activities
performed under this Agreement_

C. The Department may exempt Applicant
from the requirement to obtain any state or local
permit or other authorlzatlon for any.. actlwty
conducted pursuant to this’ Agreement”
accordance wrth 6 NYCRR §§ 375 1 12(b) (c)
and (d) '

D: 1. Applicant shail use “best efforts” o
obtain aII " Site access,” permlts easements
approvals, - mstltutlonal -controls, and!or
authorizations necessary tor perform Appllcants
obllgatlons under this Agreement, "ihcluding afl
Department-gpproved Work Plans and the
schedules contained  therein. If, - despite
Apptlcant’s best "efforts, any accéés, permrts
easements’ approvals institutiginal* controls,” or
auihorizations” cannot b ‘obtaiiied, Appllcant
shall’ promptly notify the Department and include
a summary of the steps taken. The' Department
may, as it deems appropnate and’ wnthrn its
authonty assrst Apphcant |n obtammg same

2 -If an interestin property is needed to
implement an institutional control required by &
Work Plan and such interest carinot be obtained,
the Department may réquire Applicant to modify
the Work Plan pursuant to 6 NYCRR § 375-

1.6(d¥3). to ‘reflect changes necesswated by_

Appllcants mab:llty to obtain such interest.

E. The paragraph headings set forth in this
Agreement are included for convenience of
reference only and shail be disregarded in the
construction and interpretation of any provisions
of this Agreemerit.

“E. 1. The terms of ”I"ns Agreement shall
constitute the complete .and entire agreement
between - the - Departnr‘ent and - Applicant
concerning the mp!ementatlon of the activities
required by this Agreement No term, condition,
understanding;, or agreement purparting to
modify or vary any term of this Agreement shatl
be binding uniess made it wntmg and subscribed
by the party to be bound.'No informaladvice,
guidance, suggestion, or comment by the
Department shall be construed as relieving
Applicant of its obligation to obtain such formal
approvals as'may be required by this Agreement.
In the event of a conflict between the terms of this
Agreement and any Work Plan submitted

pursuant fo ‘this Agreement the tetms of thiS
Agreement shall control over‘the terms of the
Work Plan(s). Applicant consents’to and ag‘rees
not to contest the authority and jurisdiction of the
Department to enter into or enforce this
Agreement . e

2'."i.- Except as set forth: hereln if
Apphcant desires that’ ‘any provision of this
Agreement ‘bé changed,” Apphcant shall ‘Make
t:mely ertten appllcatlon to ‘the Cermmissioner
with coples tothe’ partresm Subparagraph VA1
of the Agreement. -

i If Applicant séeks to"modify ‘an
approved Work Plan a written reguest shall be
made to the Department‘s prOJecf manager, with
copres to the” partiés Irsted |n Subparagraph
IVA1 dfthe Agreemeht A

TR Requests for a chartge to a tlme
frame-set forth-in this'Agreement shall be made
in writing to the Department s project attorney and
project manager such’ requests shall not be
uhreasohabily’ dehied and a written respor‘sse %
such requestsshall be ent to Applicarit promiptly.

7 G. 1. if there ‘are multiple parties: sigring
this AgreemEnt the' term “Applicarit” shall'be read
in the ‘plutal,. the obligations of ‘each such party
urider this Agreement ‘are joint and’several ang
the - msotvency of or failuré by any Apptscaht to
|mpl’ement any obtlgationa urider this Aoreement
shali not affect the'obligations of the ‘rerhaining
Applicant(s) under this Agreement.

2. If Applicant iz a partnership, the
obligations of all general partners (mctudlng_
limited partners who act as general partners)
under this Agreement aré joint and several and.
the insclvency or failure of any general partner to
|mplement any obllgations under this mgreement
shall not affect the obligations of the remamrng
partner(s) ‘under this Agreement

3. Not\mthstandmg the foregorng
Subparagraphs XW.G1tand 2, if multrpte parties
sign this Agreement as Applicants but not. ail of
the signing parties elect to .implemant a Work
Ptan, all Applicants are jointly and 'severally liable
for each and every obligation under this

- Agreement through the completion of aciivities in

such Work Plan that ail such parties consented
to; thereafter, only those Applicants’ electmg o
perform additional work shall be jointly: and
severally liable under this Agreement for the



obligations and activities under such additional
Work Plan(s). The parties electing not fto
|mplement the additional Work Plan(s) shall have
no obligations under this Agreement relative to
the activities set forth in such Work Plan(s).
Further, only those Applicants electing to
implement such additional Work Plan(s) shall be
eligible to. receive . the Liability - L[mltatlon
referenced in Paragraph VI.

4. Any change to parties pursuant to
this Agreement, including succéssors and
assigns through acquisition of title, is subject to
approval by the Department, after submittal of an
application acceptable to the Department.

H. Applicant shall be entitled to receive
contribution protection and/or to seek contribution
to the extent authorized by ECL § 27-1421(6) and
6 NYCRR § 375-1.5(b)(5).

I. -Applicant shall not be considered an
operator of the Site solely by virtue of having
executed and/or implemented this Agreement.

J. Applicant and Applicants agents,
grantees, lessees, sublessees, successors, and
assigns shall be bound by this Agreement. Any
change in ownership of Applicant including, but
not limited to, any transfer of assets or real or
personal property, shall in no way alter
Applicant’s responsibilities under this Agreement.

K. Unless otherwise expressly provided
herein, terms used in this Agreement which are

defined in ECL Article 27 or in regulations
promulgated thereunder shall have the meaning
assigned to them under said statute or
regulations.

L.~ Applicant's  obligations  under  this
Agreement shall not be deemed to constltute any
type of fine or penalty.

M. In accordance with 6 NYCRR § 375-
1.6(a)(4), the Department shall be nofified at least
7 days in advance of, and be allowed to attend,
any field activities to be conducted under a
Department approved work plan, as well as any
pre-bid meetings, job progress meetings,
substantial completion meeting and inspection,
and final inspection and meeting; provided,
however that the Department may be excluded

~ from portions of meetings where privileged

matters are discussed.

N. In accordance with 6 NYCRR § 375-
1.11(a),. all work plans; reports, including all
attachments and appendices, and certifications,
submitted by a remedial party shall be submitted
in print, as well as in an electronic format
acceptable to the Department.

0. This Agreement may be executed for the
coenvenience of the parties hereto, individually or
in combination, in one or more counterparts, each
of which shal! be deemed to have the status of an
executed original and all of which shall together

constitute one and the same.
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