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, ENVIRONMENTAL EASEMENT GRANTED
PURSUANT TO TITLE 36 OF ARTICLE 71 OF THE ENVIRONMEMTAL
CONSERVATION LAW

THIS INDENTURE ‘made this \M"™ day of June, 2006 between Responsive
Realty, LLC, residing at (or having an office at ) 362 Kingsland Avenue, Bmoklyn. .
NY 11222, (the “Grantor), and The People of the State of New York (the
“Grantee"}, acting through their Commissioner of the Department of

Environmental Conservation (the “Commissionet®, ar “NYSDEC” or “Department”
as the context requires) with its headquarters focated at 625 Broadway, Albany,

New York 12233,

WHEREAS, the Legislature of the State of New York has.declared that it is in the

public interest to encourage the remediation of abandoned and likely

contaminated properties (“brownfield sites”) that threaten the health and vitality of.

the communities they burden while at the same time ensuring the protectlon of -
- public health and the environment; and - :

. WHEREAS, the Legislature of the State of New York has declared that it is in the
public interest to establish within the Depariment a statutory environmental
remediation program that includes the use of environmental easements as an-
enforceable means of ensuring the penormance of operation, maintenance,
and/or monitoring requirements and of ensuring the potential restriction of future
uses of the.land, when an environmental remediation projéct leaves residual
contamination at levels that have been determined to be safe for a specific use,
but not all uses, or which includes engineered structures that must be maintained -
or protecied against damage io perform properly and be effeciive, or which -~
requires groundwater use or soll management restrictions; and

- WHEREAS, the Legislature of the State of New York has declared that
environmental easement shall mean an Interest in real property, created under
and subjact to the provisions of Arlicle 71, Title.36 of the New York Siate
Environmental Conservation Law (“EGL”") which coniains a use restriction and/or .
a prohibition on the use of land in @ manner inconsistent with engineering
controls which are intended to ensure the long term effectiveness of a brownfield
site remedial program or eliminate potential exposure pathways tfo hazardous
waste or petroleum; and; . . -

WHEREAS Grantor, is the owner of real property located in the Borough of .
Manhattan, New York County, New York known and designated on the tfax map -~
of the New York of New York as tax map (i) Lot 12, Biock 690, Section 3, being
the same as that property conveyed by Cotard Realty Associates fo Grantor by .
deed dated December 12 2002, and recorded in the Land Records of the Cly of
New York.Register's Office, Borough of Manhattan, Division of Land at Beel
3691, Page 392, comprised of approximately 0.68 acres, and (if) Lot 54, Black
690, Section 3, being the same as that property conveyed by Relyea Frenc'h, :
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. Limited to Grantor by deed dated March 9, 2004, and recorded on Apni 27 2004,
-+ in the Land Records of the City of New York Register's Office, Borough of . .
Manhaltan, Divisior: of E_and as City Register File Number (CRFN) :
. 2004000258936 comprlsed of approximately 0.012 acres { the “Controlled

Property”); and

WHEREAS, the Commissloner does hereby acknowiledge that the Depariment
accepts this Environmental Easemsnt in order to ensure the protection of human
health and the environment and o &chieve the requirements for remediation
established ai this Controlled Propenty until such time as this Environmental
_Eassment is extinguished pursuantto ECL Artlcle 71, Title.36;and

NOW THEREFORE, In consideration of the covenants and mutual promises
cantained herein and the terms. and conditions.of Brownfield Cleanup Agreement
Index Number, W2-1012-04-07, Site No. C231017, Grantor grants, conveys and
releases to Grantee a permanent Environmental Easement pursuant to Article
71, Title 36 of the ECL In, on, over, under, and upon the Controlled Property as
more fully described herein (“Environmental Easement”).

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this -

- Environmental Easement are: o convey 1o Grantee real property rights and.
interests that will run with the land.in perpetuity (or until extinguished in

- accordance with the terms hereof) in order to provide an effective and
enforceable means of encouraging the reuse and redevalopment of this
Controlled Property ai a level that has been determined io be safe for a specific
use while ensuring the performance of operation, maintenance, and/or
monitoring requirements; and to ensure the potential restriction of future uses of

the land that are inconsistent with the above-stated purpose.

2. Institutional and Engineeririg Controls. The following controls apply to the use
. of the Controlied Property, run with the land are binding on the Grantor and the -

Grantor's successors and assigns, and are enforceabile in law or equity against
any owner of the Controlled Property, any lessees, and ahy person using 1he

Controlled Property:

A. The Controlied Property may be used {or commerclal and/or industrial use
as long as the following leng-term engineering controls are employed:-

(i) any soll on the property' must be covered by a barrier layer, that Is
comprised of a mud slab, a vapor barrier membrane, a structural
concreta slab and building foundation walls, as set forth in the Site.
Management Plan approved by the Department for the.Controiled -

Property (the “Site Management Plan”);
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(if) - the garage sub level of the building oovenng the Controlled
- Property must be continuously vented by an active ventllatlon
' system

(iif) the barrier layer will be monitored for cracks from which water and
: vapors could emanate, the ventilation system will be monitored and
‘both will be maintained and repaired as part of nommat building
maintenance, as described and acoordmg to the schedule set forth
" In the Site Management Plan. Cracks.in the barrier Jayer will be
sealed as Soon as practicable after detection;-

(iv) an annual ceriification will be submitied to the Depariment by a
- New York State Licensed Professional Engineer, stating that the
barrier layer Is intact (including documentation of any repairs -
conducted since the prior cerlification) and that the venﬁlatuon
system is in operation; and

(v}  any proposed soil excavation on the property below the barrier
. layer requires prior notification and prior approval of NYSDEC and
the excavated soll must be managed, characterized, and properly-
disposed of In accordance with NYSDEC regulatlons and

directives.

- B The Controlled Praperty may not be used for a hlgher level of use, such as
unrestricted or residential use, and the above-stated engineering controls may
not be discontinued without an amendment or extinguishment of this
Enwronmental Easement. '

C. Grantor covenants and agrees that until such time as the Environmental

. Easement is extinguished In accordance with the requirements of Articie 71, Title
36 of the ECL, the property deed and all subsequent instruments of conveyance

relating to the Conirolled Property shall siate in at least fifteen-point bold-faced -

type

- This property is subject to an environmental easement

- held by the New York State Department of :
Environmental Conservation pursuant of Title 36 to
Article 71 of the Envlronmental Conservatlon Law.

D. Grantor covenants and agrees that this Envsronmental Easement shall be
incorporated In full or by reference In any leases, licenses, or other instruments
grantmg a right to use the Controlled Propedy

" E. Grantor covenants and agrees that it shall annually, or such time as
NYSDEC may allow, submit to NYSDEC a writien statement by an expert the
NYSDEC may find acceptable cerlifying under penalty of perjury that the controls
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‘employed at the Controlled Property are unchanged from the prewous

. certification or that any changes to the controls .employed at the Controlied
Properly were approved by the NYSDEC, and that nothing has occurred that
would impair the abillty ‘of Such control to protect the public health and
environment or constitute a violation or fallure to comply with any Site
Management Plan for such controls and giving access to such Controlled
Property to evaluate continued malntenance of such controls.

3. nght to Enter and inspect. Grantee, its agents, employees, or other
representatives of the State may enter and inspect the Controlled Property in a

reasonable manner and at reaspnable ttmes to assure compliance with the -
‘above-stated restrlctlons. '

4. Reserved Grantor's Rights. Grantor reserves for iiself, its assigns,
representatives, and successors in interest with respect to the Property, all rlghts

as fee owner of the Controlied Property, including:

1. Use of the Conirolfed Property for all purposes not inconsistent with, or
limited by the terms of this Environmental Easement, .

2. The nght to give, sell, assign, or otherwise transfer the underlying fee
. interest to the Controlied Propeny by operation of law, by deed; or by indenture,
subject and subordinate to thls Environmental Easement;

5. Enforcement, '
A. This environmental easement is enforceable'in law or equ:ty in perpetutty

by Grantor, Grantee, or any affected local government, as defined in ECL
Section 71-3608, against the owner of the Controlled Properiy, any lessees, and
any person using the land. Enforcement shall not be defeated because of any
subsequent adverse possession, laches, estoppel, or waiver. [t is not a defenss
in any action to enforce this erivironmental easement that: It Is not appurtenant
to an interast in real propersty; i is not of a character that has been recognized
traditionally at common law; it imposes a negatlve burden; it imposes affirmative
obligations upon the owner of any interest in the burdened property; the benefit
does not touch or concern real property; there is no privity of estate or of
contract; or it imposes an unreasonable restraint on alienation.

B. If any person intentionally violates this environmental easement; the
Grantee may revoke the.Cerilficate of Completion provided under ECL Acticle 27,
Title 14, or the Satisfactory Completion.of Project pmwded under ECL Article 56

Title 5 with respect io the Controlled Propeny

C. Grantee shall notity Granior of a breach or suspected breach of any of the
. terms of this Environmental Easement. Such notice shall set forth how Grantor
can cure such breach or suspected breach and give Granior a reasonable
amount 6f time from the date of receipt of notice in which 1o cure. Atthe

. . . .
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expiration of such perlod of time to cure, or any extenslons granted by Grantes,
the.Grantee shall notify Grantor of any failure to adequately cure the breachor
suspected breach. Gtantor shall theh have & reasonable arount of time from.
.+ receipt of such notice to cure. Afthe expiration of said-second period, Graniee
"+ may commence any proceedings and take any other appropriate action -
reasonably necessary tp remedy any breach of this Environmental Easement in i
-accordance with applicable law to require compliance with the terms of this

Environmentai Easement.

D. The failure of Graniee io enforce any of the terms contained herein shall
. not be deemed a waiver of any such term nor bar its enforcement rights in the
- event of a subsequent breach of or noncomphance with any of the terms. of this

Environmental easemem

6. Notice. Whenever notice 1o the Siate (other than the annual cemﬂcaﬂon) or
approvai from the State is required, the Party providing such notice ot seeking
such approval shall identify the Controlled Property by referencing the its County
tax map number or the Liber and Page or computerized system

. tracking/identification number and address correspondence fo;

'Division of Environmentai Enforcement
Office of General Counsel
New York State Department of Environmental Conservatlon

625 Broadway
Albany New York 12233-5500

Such correspondence shall be dehvered by hand, or by.registered mail or by
Certified mall and retumn receipt requested. The Parties may provide for other

means of receiving and commumcatmg nolices and responses to requests for
approval.

7. Recordation. Grantor shall record this instrument, within thirty (30) days of
execution of this instrument by the Commissioner or her/his authorized
representative in the office of the recording officer for the county or counties
where the Property Is situaied in the manner prescribed by Article9 of the Reat

Property Law.

8. Amendment. This environmental easement may be amended only by an
amendment executed by the Commissioner of the New York Staie Department of
Environmental Conservation, or any successor agency with similar
‘responsibilities, and filed with the office of the recording officer for the county or
counties where the Property is situated in.the manner prescribed by Article 9of.

the Real Property Law.

9. Exﬂnguishment This en\nronmental easement may be extinguished only by
a release by the Commissioner of the New York State Department of
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B Env;ronmental Conservation, or any sucesssor agency wih similer
" ‘responsibilities, and filad with the office of the reoordmg officer for the county or.
- counties where the Property is situated in the anner prescribed by Article 9 of

the Real Property Law.

10. Joint Obligation. 1f there are two or more parties identified as Grantor herein,
the obligations imposed by this instrument upon them shall be joint and several.

IN WFFNESS WHEREOF, Grantar has caused this instrumerit to be signed in
its name. . :

Responsive Realty, LLC

Title: \Rv~oet
Dete:_ _bi\ﬁ' [0‘6‘ ‘

Grantor‘s Acknowledgment

STATE OF NEW.YORK ) -

: ) ss.:
COUNTY OF \<~~55 )
. Onthe __‘_\_V\_ day of June, in the year 2006, before me, the undersigned,
personaily appeared o , persaonally known o me or proved to me on
the basis of satisfactory evidence 1o be the individuai(s) whose name is (are) subscribed
to the within instrument and acknowledged to me that he/she/they executed the same'in
his/her/thelr capaciy(ies), and that by his/her/their signature(s) on.the instrument, the
individual(s), or the person upon behalf of which the individual(s) acted, executad the
mstrument

Notary Public - State of New York

s wamr,
Notary Publie, uﬁd.ﬂﬂm

fified n Kings ccunw i
) ihng;:nnnlhyutl ,f}{?ﬂ‘i .
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THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED
.. BY THE PEOPLE OF THE STATE OF NEW YORK, Acting By
-and Through the Department of Environmental Conservation

By:. KO—I/MA.»)Y\ A/b—v{/—————

"Denise M. Sheshian, Commissloner

Grantee’s Acknowledgment

STATE OF NEW YORK )
) ss.:
COUNTY OF B )

On the 5% dayof_ J§ \ﬁ , in the vear 200¢ before me, the undersigned,
6 <

personally appeared . , personally known to me or proved to me on
the basis of satisfactory evidence fo be the individual(s) whose name is (are) subscribed
to the within instrument and acknowledged to me that he/shefthey executed the same in
his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the
individual(s), or the person upon behalf of which the Individual(s) acted, executed the

instrument.

s, SR
/%{A«/% el bt Alnary Counry 5

Notary Public - State of New Y&k Commisaion Expires July
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