
"lOW YORK STATE DEPART~E"'TOF ENVIRONMENTAL CONSERVATION

BROWNFIELD SITE
CLEANUP AGREEMENT

In thl: .'v1.attcr or a Remedial Program for
Silvcrcup West Fonner NYPJ\ Site,
42-22 to 42-48 Vernon Blvd., Long Island City under
Article 27, Title 14 of the Environmental Conservation Law
by Terra Cotta. I.LC Index /I 1\2-0619-0309

Site /I C241 I09

WHEREAS, the Brownfield Cleanup Program was enacted to encourage the voluntary
remediation or brownfield sites !e)[ reuse and redevelopment so as to advance the policy of the
State ofl\'cw York to conserve, improve, and protect its natural resources and environment. and
control water, land. and air pollution; and

WHEREAS, the Department of Environmental Conservation (the "Department") is
authorized to administer the Brownfield Cleanup Program contained in Article 27. Title 14 of the
Environmental Conservation Law ("ECL"); and

WHEREAS. by a certified application dated June 27, 2007, Applicant Terra Cotta, LLC,
a domestic limitl:d liability l.:orporation with an address of 42-2222",1 Street, Long Island City,
J\'Y 11101 submith.:d <l n.:quest to participate in the Brownl'ield Cleanup Program relative to
property located at 42-22 to 42·48 Vernon Boulevard in Long Island City, County of Queens: the
Department has aCl.:eptcd the application for real propcny described as Tax Map Number Block
477 Lot 24 (the ··Site"). A map of the Site showing its gencrallocation is attached as Exhibit
"A"; and

WI-n:REAS, the current usc of the Site is industrial occupied by an electricity generating
gas turbine station owned and operated New York Power Authority. The intended usc of the Site
is residential and commercial including two residential lOwers with approximately 1,000 housing

.units. an approximately 1.000 seal catering facility and part of a film studio and studio support
space; and

WHERI<:AS, an opportunity for public comment on Applicant's request to participate in
the Brownfield Cleanup Program was provided and the Department duly considered all
comments received; and

WIIEREAS. upon consideration al"the lactaTS enumerated in Eel. 27-1407(8) and (9),
the DepaI1mcnt made a detcnnination, based upon the inJonnation contained in the application
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and the certilicalions made by the Applicant, as well as any public comment received, that
Applicant is eligible to participate in the Brownfield Cleanup Program as a Volunteer as defined
in ECI. 27-140S(I)(b).

NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAl. COVENANTS AND PROMISES, THE PARTIES AGREE TOTHE FOl.l.OWING:

1. Citizen Participation Plan

Within twenty (20) Days after the effective dat~ oflhis Agreement, Applicant shall
submit for review and approval a written citizen participation plan prepared in accordance with
the requirements or Eel. 27·1417 and 6 NYCRR 375-1.10 and 375-3.10. Lipon approval, the
Citizen Participation Plan shall be deemed to be incorporated into and made a part of this
Agreement.

II. Development. Perfonnance, and Reporting of Work Plans

A. Work Plan Requirements

The work plans (""Work Plan" or ·'Work Plans") under this Agreement shall be prepared
and implemented in accordance with the requirements of ECL Article 27, Title 14,6 NYCRR
375-1.6{a). 375-3.6, and 375-6, and all applil.:able laws, niles, regulations, and guidance
documents. Thc Work Plans shall be captioned as follows:

1. "'Remcdiallnvestigation Work Plan" il"lhe Work Plan provides for the
investigation of the nature and extent of contamination within the boundaries of the Site and

emanating from sueh Site;

2. "Remedial Work Plan" if the Work Plan provides for the development
and implementation ofa Remedial Program for contamination within the boundaries.ofthe Site
and contamination that has emanated from sueh Site;

3. "'IR.\II Work Plan'· if the Work Plan provides for an interim remedial
measure; or

4. "Site Management Plan" if the Work Plan provides lor the identification
and implementation of institutional and/or engineering controls as well as any necessary
monitoring and/or operation and maintenance of the remedy.

13. Submission/Implementation of Work Plans

1. The first proposed Work Plan to be submitted undcr this Agreement shaH
be submitted no later than thirty (30) Days aftcr the cfl-cctive date of this Agreement. Thereafter,
the Applicant can submit such other and additional work plans as it deems appropriate.
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2. Any proposed Work Plan shall be submitted for the Department's review
and approval and shall include, at a minimum, a chronological description of the anticipated
activities, a schedule for performance of those activities, and sufficient' detail to allow the
Department to evaluate that Work Plan. The Department shall usc best cfforts in accordance
with 6 \IYCRR 375·3.6(b) to approve, modify, or reject a proposed Work Plan within forty-five
(45) Days from its receipt or within fifteen (IS) Days from the close of the comment period, if
applicable. whichever is later.

i) Upon the Dcpanment's written approval ora Work Plan, such
Department-approved Work Plan shall be deemc:.'d to be incorporated into and made a part of this
Agreement and shall be implemented in accordance with the schedule contained therein.

ii} If the Department requires modification of a Work Plan, the reason lor
such modification shall bc provided in writing and the provisions or 6 NYCRR 375-1.6(d)(3)
shall apply.

iii) If the Department disapproves a Work Plan, the reason for such
disapproval shall bl.: provided in writing and the provisions of 6 ~YCRR 375-1.6(d)(4) shall
apply.

3. A Site Management Plan, if necessary, shall be submitted in accordance
with the schedule set forth in the IRM Work Plan or Remc:.'dial Work Plan.

4. During all field activities conducted under a Department-approved Work
Plan. Applicant shall have on-Site a representative who is qualified to supervise the activities
undertaken in al.:cordam:e with the provisions of 6 NYCRR 375-1.6(a)(3).

C. Submission of Final Reports

I. In accordance with the schedule contained in an approved Work Plan,
Applicant shall submit a Final Report for an Investigation Work Plan prepared in accordance
with Eel. 27-1411 (1) and 6 NYCRR 375-1.6. [fsueh Final Report concludes that no
remediation is necessary, and the Site docs not meet the requirements lor Track I, Applicant
shall submit an Alternatives Analysis prepared in accordance with I::Cl. 27-1413 and 6 NYCRR
375-3.8(0 that supports such dctcnnination.

2. In accordance with the schedule contained in an approved Work Plan,
Applic~nt shall submit a Final Engineering RCPOlt certifying that remediation of the Site has
been perfonned in accordance with the requirements of ECL 27-1419( 1) and (2) and 6 NYCRR
375-1.6(c). The Department shall review such Report, the submittals made pursuant to this
Agreement, and any other relevant infonnation regarding the Site and make a determination as to
whether the goals of the remedial progmm have been or will be aehievl.'d in accordam:e with
established timeframes; ifso, a written Certificate of Completion will be issued in accordance
with ECL 27-1419, 6 NYCRR.375-1.9 and 6 NYCRR 375-3.9.
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r Within sixty (60) Days of the Department's approval ofa Final Report,
Applil.:ant shall submit such additional Work Plans as it proposes to implement. Failure to
submit any additional Work Plans within such period shalL unless other Work Plans arc under
review by the Department or being implemented by Applicant. result in the ll.'TTTlination ormis
Agreement pursuant to Paragraph XIII.

D. Review of Submittals other than Work Plans

I. The Department shalltimcly notify Applicant in writing of its approval or
disapproval of each subminal otherthan a Work Plan. All Department-approved submittals shall
be incorporated into and become an enforceable part of this Agreement.

2. lfthe Department disapproves a submittal covercd by this Subparagraph, it
shall specify the reason for its disapproval and muy request Applicant to modify or cx.pand the
submittaL Within lifteen (15) Days after receiving written notice that Applicant's submittal has
been disapproved, Applicant shall elect in writing to either (i) modify or expand it within thirty
(30) Days of receipt of the written notice of disapproval; (ii) complete any other Department­
approved Work Plan(s); (iii) invoke dispute resolution pursuant to Paragraph XIV; or (iv)
terminate this Agreement pursuant to Paragraph XliI. If Applicant submits a revised submittal
and it is disapproved, the Department and Applicant may pursue whatever remedies may be
available under this Agreement or under law.

1:. Dcpartment's Dctennination o!"Xecd lor RI...-rTlediation

The Department shall detenninc upon its approval oj" e<:lch Final Report dealing with the
invl:stigation orthe Site whether remediation, or additional rl:mediation as thc case may be, is
needed for protection of public health and the environment.

1. II" the Department makes a preliminary determination that remediation, or
additional rcml...'<iiation, is not needed for protection of public health and the environment, the
Department shall notify the public ofsuch detennination and seek public comment in accordance
with EeL 27-1417(3)(1). The Department shall provide timely notilication to the Applicant of its
final determination following the close ofthc public comment period.

2. If the Department detennincs that additional remediation is not needed and
such detennination is based upon use restrictions, Applicant shall cause to be recorded an
l:nvironmcntal !:asement in accordance with 6 NYCRR 375-1.8(h).

3. If the Department determines t~at remediation, or additional remediation,
is needed, Applicarn may elcct to submit lor review and approval a proposed Remedial Work
Plan (or modify an existing Work Plan ror the Site) for a remedy selected upon due consideration
of the factors set forth in Eel. 27-1415(3) and 6 NYCRR 375-1.8(1). A proposed Remedial
Work Plan addressing the Site's n:mediation will bl.: noticed liJr public commcnt.in accordance
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with I:CL 27·1417(3)(!) and the Citizen Participation Plan developed pursuant to this
Agreement. If the Department detemlines following the close urthe public comment period that
modifications to the proposed Remedial Work Plan arc needed, Applicmil agrees to negotiatc
appropriate modifications to. If Applicant c1ccts not to dcvclop a Work Plan under this
Subparagraph or if either party concludes that a mutually acceptable Work Plan under this

. Subparagraph cannot be negotiated, then this Agreement shall tenninate in accordance with
Subparagraph XIII.

F. InstitutionallEneinccrine Comrol Certification

(n the event that the remedy lor the Site, ifany, or any Work Plan for the Site, requires
institutional or engineering comrols, Applicant shall submit a written certification in accordance
with 6 ~YC:RR 375-1.8(h)(3) and 375-3.8(h)(2).

lit Enforcement

This Agrcem("11t shall be enforceable as a contractual agreement under the laws of the
State of New York. Applicant shall not suffer any penalty or be subject to any proceeding or
action irit cannot comply with any requirement of this Agn,'Cmcnt as a result ofa Force Majeure
EvcOl as described at 6 ;\'YCRR 375·1.5(b)(4) provided Applicant complies with the
requirements set tarth therein.

IV. I:OIrv upon Site

I\. Applicant hereby agrees to provide access to the Site and to all relevant information
regarding activities at the Site in accordance with the provisions orECI. 27·1431.

B. The Department shall have the right 10 p{.'tiodieally inspect the Site to ensure that
thc use of the property complies with the tcnns and conditions ofthis Agn,':{''lllenl.

v. Pavmenl of Stale Costs

A. Within lofty-five (45) Days after receipt of an itemized invoice from the
Department. Applicant shall pay to the Department a sum of money which shall represent
rcimbursemcnt lor State Costs as provided by 6 NYCRR 375-1.5 (b)(3)(i).

13. Personal service costs shall be documcnted as provided by 6 NYCRR 375-
1.5(b)(3)(ii). The Department shall not be required to provide any other documentation of costs,
provided however. that the Depanmel1t's records shall be available consistent with, and in
accordance with, Article 6 of the Public Oflicers Law
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C. Invoices shall be sent to Applicant at the following address:

Stuart ~atch Suna
Terra Cotta. I.LC
42.2222 00 Street
Long Island City, New York 1110\

D. Each such payment shall be made payable to the Department of Environmental
Conservation and shall be sent to:

Bureau of Program Management
Division of Environmental Remediation
;-.lew York State Department of Environmental Conservation
625 Broadway
Albany, !'cw York 12233-7012

E. Each party shall provide written notification to the other within ninety (90) Days
of any change in the foregoing address(,'S.

F. If Applicant objects to any invoiced costs under this Agreement. the provisions of
6 :\YCRR 375-1.5 (b)(3)(v) and (vi) shall apply.

VI. Liability Limitation

Subsequent to the issuance of a Certificate of Completion pursuant to this.Agreemem,
Applicant shaJl be entitled to the Liability Limitation set forth at ECI. 27-1421, subject to the
tenns and conditions stated therein and to the provisions 01'6 NYCRR 375-1.9 and 375-3.9.

VII. Reservation or Rights

A. Except as provided in Subparagraph VltB. Applicant reserves all rights and
defenses under applicable Il:lw to contest, defend against, dispute, or disprove any action,
proceeding, allegation, assertion, detennination, or order of the Department. induding any
assertion of remedial liability by the Department against Applicant, and further reserves all rights
including the rights to notice, to be heard, to appeal. and to any other due process rcspecting any
action or proceeding by the Department. including the enforcement of this Agreement. The
existence of this Agreement or Applicant's compliance with it shall not be construed as an
admission of any liability, limit. wrongdoing, or violation aflaw by Applicant, and shall not give
rise to any presumption aflaw or finding of fact which shall inure to thc benefit of any third
pany.

B. \olwithstanding the foregoing, Applicant hereby waives any righl it may have to
make a claim pursuant to Article 12 orthc ~avigation Law with respect to the Site and releases
the State and thc :\cw York Environmental Protection and Spill Compensation Fund from any
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and all legal or equitable claims, suits, causes of action, or demands whatsoever with respect to
the Sitc that Applicant may have as a result of Applicant's entering into or fulfilling the terms of
this Agreement.

VIII. Indemnification

Applicant shall indemnify and hold the Department, the State of New York, and their
representatives and employees hannless from any claim, suit, action, and cost of evl.'ry name and
description arising out of or resulting from the fulfillment or attempted fulfillment or this
Agreement by Applicant prior to the Tennination Date except for those claims, suits, actions. and
costs arising from the State's gross negligence or willliJl or intentional misconduct by the
Department. the: State: of \lew York, andlor their representatives and employees during thc course
oraoy activitie:s conducted pursuant to this Agreement. The Department shall provide Applicant
with written notice no less than thirty (30) Days prior to commencing a lawsuit seeking
indemnilieation pursuant to this Paragraph.

IX. Change of l;se:

Applicant shall notify the Department at least sixty (60) Days in advance of any change of
use. as dcfined in ECL 27-1425, which is propos<..'C! lor the Site. in accordance with the
provisions of6 ~YCRR 375-I.ll(d). In the event the Department detl,'TI11incs that the proposed
change oruse is prohibited, the Department shall notify Applicant or such detennination within
!<1I1y·li ve (45) Days or reccipt of such noticc.

X. .Environmental Easement

A. Within thirty (30) Days after the Department's approval ora Rem<..'dial Work Plan
which relies upon one or more institutional andlor engin<..'Cring controls. or within thirty (30)
Days atter the Department's detennination pursuant to Subparagraph Il.I~.2 that additional
remediation is not ne(.,'C!ed based upon usc restrictions, Applicant shall submit to the Dcpanment
for approval an Environmental Easement to run with the land in favor of the State whieh
complies with the requirements or ECL Article 71, Title 36 and 6 NYCRR 375-1.8(h)(2).
Applicant shall cause such instrumcnt to be recordcd with the recording olliccr for the county in
which the Site is located within thirty (30) Days after the Department's approval of such
instrument. Applicant shall provide the Department with a copy of such instrument ecrtifi(.,'<i by
the recording officcr to be a true and faithful copy within thirty (30) Days of such recording (or
such longer period of lime as may be required to obtain a certified copy provided Applicant
advises the Department of the status of its efforts to obtain same within such thirty (30) Day
period), which shall be deemed to be incorporated into this Agreement .

B. Applicant or the owner of the Site may petition the Department to modi/yor
extinguish the Environmental Easement filcd pursuant to this Ablfccmcnt at such time as it can
certify that the Site is protective of human health and the environment without reliance upon the
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restrictions set forth in such instrument. Such certification shall be madc by a Professional
EngincL't" or oth(,.'T expert approved by the Department. The Department will not unreasonably
withhold its consent.

XL Progress Reports

Applicant shall submit a written progress report of its actions under this Agreement to the
parti(,;s idcntilicd in Subparagraph Xll.A.l by the IQlh day of each month commencing with the
month subsequent to the approval of the first Work Plan and ending with the Termination Dale,
unless a diOcrent frequency is set forth in a Work Plan. Such reports shall, al a minimum.
include: all actions rclative 10 the Site during the previous reporting period and those anticipated
for the next reporting period; all approved activity modifications (changes of work scope and/or
schedule); all results of sampling and tCSlS and all other data rL.'Ceived or generated by or on
behalf of Applicant in connection with this Site. whether under this Agreement or otherwise, in
the previous reporting period, including quality assurance/quality control information;
information regarding percentage of completion; unresolved delays enc~untercd or anticipated
that may afTect the future schedule and efforts made to mitigate such delays; and information
regarding activities undertaken in support of the Citizen Participation Plan during the previous
repurting period and those anticipated for the next rt.;porting period.

xu. Communicatiuns

A. All written communications required by this Agreemenl shall be transmitted by
United States Postal Service, by private courier service, by hand delivery, or by electronic mail.

I. Communication from Applicant shall be sent to:

Shaun Bollers
NYS Department of Environmental Conservation, Region 2
Division of Environmental Remediation
47·4021" Street
Long Island City, New York 11101
snbqllcrui {!\\·.dcc.statc.nv.us

Note: three hard copies (one unbound) of work plans arc required, as well
as one electronic copy.

Gary Litwin
Bureau of Environmental Exposure Investigation
New York State Department of Health
Flanigan Square
547 River Street
Troy, New York 12180-2216
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ga ]Q9({vhealth. state. nv.us

~ote: two copies of work plans arc required. and

Alan T. Michaels, Esq.
;,\YS Department of Environmental Conservation
Oi'flce ofCcncral Counsel
625 Broadway. 14th Floor
Albany, New York 12233-5500
<ltm ichae(ii:gw.dec.state.nv. us

Correspondence only

2. Communication from the Department to Applicant shall be sent to:

Joel Landes, P.E.
Langan Engineering and Environmental Services, PC
21 Penn Plaza
360 W. 31'1 Street, gtn Floor
)\iew York. NY 1000 I
jJandes((vJan gan.com

with a copy to:

Paul Casowit/., Esq.
Sive, Paget & Riesel
460 Park Avenue
New York, ;'\:y 10022
pcasowitz{u SprlllW .com

Correspondence only

B.' The Department and Applicant reserve the right to designate additional or
different addressees !()r communication on written notice to the other.

C. Each party shall notify the other within ninety (90) Days after any ehange in the
addresses listed in this Paragraph XII or in Paragraph V.

XU!. Tennination of Agreement

Applicant or the Department may tcnninate this Agreement consistent with the provisions
of6 :\YCRR 375-3.5(b), (c), and (d) by providing written notification to the parties listed in
Subparagraph XII.A.
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XIV. Dispute Resolution

[n the cvent disputes arise undt.'f this Agn..'cment. Applicant may, within fifteen (J 5) Days
after Applicant knew or should have known orthe facts which arc thc basis orthe dispute,
initiate dispute resolution in accordance with the provisions of 6 NYCRR 375-1.5(b)(2).

XV. Miscellaneous

A. If the information provided and any c(,:rtifications made by Applicant are not
materially accurate and l:omplcte, this Agreement. except with respc,,'Ct to Applicant's obligations
pursuant to Paragraphs V. VIl.B, and VIH, shall be null and void ab initio fifteen (15) Days after
the Department's notification or such inaccuracy or incomplctcness or fifteen (15) Days after
issuance ora final decision resolving a dispute pursuant to Paragraph XIV. whichever is latL'f,
unless Applicant submits information within that nncr..:n (15) Day timr..: period indicating that the
information providr..:d and the certifications made were materially accurate and r..:omplcte. In the
event this Agreement is rendered null and void, any Certificate of Completion and/or Liability

.Limitation that may have been issued or may have arisen under this Agreement shall also be null
and void ab initio. an.d Ihe Department shall reserve all rights that it may have under law.

B. By entering into this Agreement, Applicant agrees to comply with and be bound by
thl.: provisions 01'6 :\YCRR Subparts 375-1. 375-3 and 375-6; the provisions of such Subparts
that arc referenced herein arc relcrenced for clarity and convenience only and the failure of this
Agreement to specifically reference any particular regulatory provision is not intended to imply
that such provision is not applicable to activities performed under this Agreement.

C. The Department may exempt Applicant from the requirement to obtain any state
or local permit or other authorization for any activity conducted pursuant \0 lhis Agreement in
accordance with 6 NYCRR 375-1.12(h), (c), and (d).

D. 1. Applicant shall usc "best cl-rorts" to obtain all Site access, permits,
casements, approvals, institutional controls. and/or authorizations necessary to perform
Applicani's obligations under this Agreement, including all Department-approved Work Plans
and the schedules contained therein. If, despite Applicant's best efforts, any access, permits,
casements. approvals. institutional controls, or authorizations cannot be obtained. Applicant shall
promptly notily the Department and include a summary of the steps taken. The Department may.
as it deems appropriate and wilhin its authority, assist Applicant in obtaining same.

2. Iran interest in property is needed 10 implement an institutional control
required by a Work Plan and such interest Ca'1IlOt be obtained, the Department may require
Applicant to modi Iy the Work Plan pursuant to 6 ~YCRR 375-1.6(d)(3) to reOcet changes
necessitated by Applicant's inability to obtain such interest.
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E. The paragraph headings set lorth in this Agreement are included lor eonvcni(,..'t1ec
of reference only and shall be disregarded in the construction and interpretation of any provisions
of this Agreement.

F. I. The tcnns of this Agreement shall constitute the complete and entire
agreement between the Department and Applicant concerning the implementation of the
activities required by this Agreement ~o lcnn, condition, understanding, or agreement
purporting to modify or vary any term of this Agreement shall be binding unless made in writing
and subscribGd by the party to be bound. 1':0 informal advice, guidance. suggestion, or comment
by the Department shall be construed as relieving Applicant of Applicant's obligation to obtain
such lonnal approvals as may be required by this Agreement. In the event ora eonOiet between
the terms of this Agreement and any Work Plan submitted pursuant to this Agreement, the terms
of this Agreement shall control over the terms of the Work Plan(s). Applicant consents to and
agrees not to contcstlhe authority and jurisdiction of the Department to enter into or enforce this
Agreement.

2. I. EXCGpt as set forth herein. if Applicant desires that any provision of
this Agreement be changed, Applicant shall makG timely written application to the Commissioner
with copies \0 thc parties listed in Subparagraph XII.A. I.

ii. If Applicant seeks to modify an approved Work Plan. a ".'ritten
request shall be made to the Department's project manager, with copies to the parties listed in
Subparagraph XII.A.l.

iii. Requests for a change to a time fmme set fonh in this Agreement
shall be made in writing to the Department's project attorney and project manager: such requests
shall not be unreasonably denied and a written response to such requests shall be sent to
Applicant promptly.

G. I. If there are multiple parties signing this Agreement, the term "Applicant"
shall be rcad in the plural. the obligations of cach such party under this Agreement arc joint and
several, and the insolvency afar failure by any Applicant to implcment any obligations under this
Agreement shal1 not affect the obligations of the remaining Applieant(s) under this Agreement.

2. If Applicant is a partnership, the obligations of all general partners
(including limited partners who act as general partners) under this Agreement are joint and
seveml and the insolvency or failure of any general partner to implement any obligations under
this Agreement shall not affect the obligations of the remaining partner(s) under Ihis Agreement.

3. Notwithstanding the foregoing Subparagraphs XV.G.l and 2, if multiple
parties sign this Agret.ment as Applicants but nC?t all of the signing panies elect to implement a
Work Plan, all Applicants are jointly and severally liable for each and every obligation under this
Agreement through the completion of activities in such Work Plan thai all such parties consented

Si ;verCL:p Wes:. i·'!!'.r NYI'!\ SiLe I I CO:!'.S ));)637. VI



to; thereafter, only those Applicants electing to perform additional work shall be jointly and
severally liable under this Agreement for the obligations and activities under such additional
Work Plan(s). The parties electing not to implement the additional Work Plan(s) shall have no
obligations under this Agreement relative to the activities set forth in such Work Plan(s).
Further, only those Applicants c1el.:ting to implement such additional Work Plan(s) shall be
eligible to receive the Liability Limitation referenced in Paragraph VI.

IL Applicant shall bc entitled to receive contribution protection and/or to seck
contribution to the extent authorized by ECL 27-1421(6) and 6 NYCRR 375-1.5(b)(5).

I. Applicant shall not be considered an operator of the Site solely by virtue ofhaving
executed and/or implcmenK-d this Agreement.

J. Applicant and Applicant's agents, grantees, lessees, sublessees, succcssors, and
assigns shall be bound by this Agrccment. Any change in ownership of Applicant including, but
not limited to. any transfer of assets or real or pcrsonal propcrty, shall in no way alter Applicant's
responsibilities under this Agreement.

K. Unless otherwise expressly provided hcrein, tcnns used in this Agreement which
are defined in ECl. Artiele 27 or in regulations promulgated thereunder shaU have the meaning
assigned to them under said statute or regulations.

L. Applicant's obligations under this Agreement fl:prcsent payment lor or
reimbursement ofn.:sponse costs, and shall not be deemed to constitute any type or fine or
penalty.

M. This Agreement may be ex<.,'cuted for the convenience of the parties hereto,
. individually or in combination. in one or more counterparts, each or which shall be d<..'CJllcd to

havc thc status or an executed original and all or which shall together constitute one and the
same.

1'<. The effective date or this Agreement is the date it is signed by the Commissioner
or the Commissioner's designee.

DATED:

~ ......
••_ J 6 2609

ALEXANDER B. GRAN!\IS
COMMISSIO!\ER
!\EW JO!I-K STATE DEPART\1ENT OF
ENVIRONMENTAL GONSERVATION

By:

Dale A. Desnoyers, Direc~r
Division of Environmenta~Remediation
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C01\SENT BY AI'PLlCAi':T

Applicant hereby consents to the issuing and entering orthis Agreement, waives
Applicant's right to a hearing herein as provided by law, and agrees to be bound by this
Agreement.

Terra Cotta, LLC ~./'

STATI' OF "EW YORK )
) 5S:

CO[;:\TY OF pew Y'~J( )

Title:

Dale:

1'I.1'I6G"-

oJ3!o,! .

On the 3/J day of M~Jc,-, in the year 200'1, before me, the undersigned,
personally appearedr~f IJhfl/, J(,,~ , personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (arc) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ics), and that by his/her/their signaturc(s) on the instrument. the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

.... &~Auk.
Signature and Ofhce or individual
t~king acknowledgment

MARK A. CHERTOK
Notary Public, State ofNew York

No. 02CH50201 R8
Qualified in New York County

Commission Expires November 15, 2009
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