
 

 

 
 
 

 

October 27, 2017 
VIA FED EX 

 
 
Andrew Guglielmi, Esq. 
Associate Attorney 
Office of General Counsel 
NYSDEC 
625 Broadway 
Albany, New York 12233 

Kelly Lewandowski  
Director 
Site Control 
NYSDEC 
625 Broadway 
Albany, New York 12233 

 
Re: Tangible Property Tax Credit BCA Amendment Request for Eligibility Determination 
 Former Liberty Brass Site BCP Site #: C241178 
 38-01 Queens Blvd., Long Island City, NY 
 
Dear Andrew and Kelly: 
 

Enclosed please find a BCP Amendment and package of documents, which collective justify 
the eligibility of this Site for the BCP Tangible Property Tax Credits available in Tax Law §21 in 
accordance with the new “underutilized” site definition in 6 NYCRR §3.2(l).i  :  

 
1. UNDERUTILIZED SITE TEST No 1 [6 NYCRR §3.2(l)]: “no more than fifty percent of 

the permissible floor area of the building or buildings is certified by the applicant to have 
been used under the applicable base zoning for at least three years prior to the application, 
which zoning has been in effect for at least three years”. Based on the Affidavit of 
Applicant Oren Sauberman, no more than fifty percent of the permissible floor area 
of the former on-Site building (which has since the time of this Affidavit been 
demolished), was being used under the applicable base zoning for at least three years 
prior to the application, and the same zoning was in effect for at least three years. See 
Exhibit A.  [NOTE: Original Affidavit was provided to DEC on September 13, 2017]. 
SUPPLEMENTAL AFFIDAVIT REQUEST:  In addition to the Oren Sauberman 
Affidavit, the Department recently requested an affidavit from the former owner. An 
Affidavit dated October 2, 2017 by former owner Peter Zuckerwise proves that less 
than 50% of the permissible floor area in the building was being used the last three 
years his company was in ownership and operation at the Site.  [NOTE: The Original 
of this Affidavit was provided to the Department on October 11, 2017].  See Exhibit 
A. 

 
2. UNDERUTILIZED SITE TEST No. 2 [6 NYCRR §3.2(l)(2)(i)]: “the proposed use is at 

least seventy-five percent for commercial or commercial and industrial uses” See BCP 
Application Support Document executed under penalty of perjury that the planned 
use is 100% commercial and also renderings of the 100% commercial use building 
in Exhibit B. 
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3. UNDERUTILIZED SITE TEST No. 3 [6 NYCRR §3.2(l)(2)(ii)]: “the proposed 

development could not take place without substantial government assistance, as certified 
by the municipality in which the site is located”:  As you know, we worked with OER  
staff to develop a certification process to demonstrate the substantial government 
assistance test, which included an independent financial analysis by a financial 
analysis expert and the development of three certification forms. HR&A was the firm 
selected after a competitive bidding process to perform the independent financial 
analysis.  See HR&A Certificate and Memo Report in Exhibit C.  Based on their 
analysis of numerous documents, they concluded the Curbcut Site met the 
substantive government assistance need test and was therefore, an underutilized site.  
 
The City requested an additional certification from the BCP Party and then in 
reliance upon the Final Expert Certificate and the BCP Party’s certificate, the City 
issued their own certification.  See these two certifications are in Exhibit D.  
  

4. UNDERUTILIZED SITE TEST No. 4 [6 NYCRR §3.2(l)(2)(iii)(b)]: “a building is 
presently condemned or presently exhibits documented structural deficiencies, as certified 
by a professional engineer, which present a public health or safety hazard”.  Based on the 
Structural Assessment Report prepared by The Harman Group, there were 
documented structural deficiencies in the former on-Site building, as certified by a 
professional engineer, which presented a public health or safety hazard requiring the 
on-Site building to be demolished.  See The Harman Group Structural Assessment 
Report in Exhibit E. 

 
Curbcut Queens Blvd LLC respectfully requests NYSDEC to grant this Volunteer, which has 

met the underutilized test, the tangible property tax credit for this Site so that they can obtain the 
financing necessary to complete the remediation and the project.  Thank you for your anticipated 
execution of the BCA Amendment approving this request. 
 

Sincerely, 
 
       KNAUF SHAW LLP 

        
LINDA R. SHAW 
 

cc: Robert Filkins, Project Manager 
 

i     6 NYCRR §3.2(l) "Underutilized" means, as of the date of application, real property on which no more than fifty 
percent of the permissible floor area of the building or buildings is certified by the applicant to have been used under 
the applicable base zoning for at least three years prior to the application, which zoning has been in effect for at least 
three years; and 

(1) the proposed use is at least seventy-five percent for industrial uses; or 
(2) at which: 
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(i) the proposed use is at least seventy-five percent for 
commercial or commercial and industrial uses; 
(ii) the proposed development could not take place 
without substantial government assistance, as certified by the municipality in which the site is 
located; and 
(iii) one or more of the following conditions exists, as certified by the applicant: 

(a) property tax payments have been in arrears for at least five years immediately prior to 
the application; 
(b) a building is presently condemned, or presently exhibits documented structural 
deficiencies, as certified by a professional engineer, which present a public health or 
safety hazard; or 
(c) there are no structures. 

"Substantial government assistance" shall mean a substantial loan, grant, land purchase subsidy, land 
purchase cost exemption or waiver, or tax credit, from a governmental entity. 

















-..· - . ~ 

Statement .of Certification ahd Signatures: :~xlsting Applicanf(s) (~n authorized representative of each 
applicant must sign) .. ; '.' · '.' . · . · · · ·. . . . · . " 

(Individual) 

I hereby affirm that I am a party to the Brownfield Cleanup Agreement and/or Application referenced in 
Section I above and that I am aware of this Application for an Amendment to that Agreement and/or 
Application . My signature below constitutes the requisite approval for the amendment to the BCA 
Application, which will be effective upon signature by the Department. 

Date: _______ Signature: ________________________ _ 

Print Name: ---------------

(Entity) 

I hereby affirm that I am President (title) of Curbcut Queens Blvd LLC (entity) which is a party to the 
Brownfield Cleanup Agreement and/or Application referenced in Section I above and that I am aware of this 
Application for an Amendment to that Agreement and/or Application . signature 
below constitutes the requisite approval for the amendmen he BCA Application , which will be effective 
upon signature by the Department. 

Date: P/Z6_/ ff 
I 

Print Name: Oren Sauberman 

REMAINDER OF THIS AMENDMENT WILL BE COMPLETED SOLELY BY THE DEPARTMENT 

Status of Agreement: 

D PARTICIPANT 
A requestor who either 1) was the 
owner of the site at the time of the 
disposal of contamination or 2) is 
otherwise a person responsible for the 
contamination , unless the liability arises 
solely as a result of ownership, 
operation of, or involvement with the site 
subsequent to the disposal of 
contamination . 

Effective Date of the Original Agreement: 

~VOLUNTEER 
A requestor other than a participant, including a requestor whose 
liability arises solely as a result of ownership, operation of or 
involvement with the site subsequent to the contamination. 

Signature by the Department: 17- /1 t} / 1< 
DATED: t-z-/1/i7 

NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

R¥ertWSChiCl(P. E::Oifecior 
Division of Environmental Remediation 



Rider to BCA Amendment #2 to Document a Tangible Property Tax Credit Determination 

Site Name: Former Liberty Brass 
Site Number: C241178 

1- The Department has determined that the Site is eligible for tangible property tax credits pursuant to ECL § i.7-
1407(1-a) because the Site is located in a City having a population of one million or more and: 

D 

D 
x 
D 

At least half of the site area is located in an environmental zone as defined in section twenty-one of the tax 
law 
The property is upside down, as defined by ECL 27-1405 (31) 

The property is underutilized, as defined by 375-3.2(1). 

The project is an affordable housing project, as defined by 375-3.2(a). 

2- The Site is located in a City having a population of one million or more and the Applicant: 

D Has not requested a determination that the Site is eligible for tangible property tax credits. It is therefore 
presumed that the Site is not eligible for tangible property tax credits. In accordance with ECL § 27-1407(1-a), 
the Applicant may request an eligibility determination for tangible property tax credits at any time from 
application until the site receives a certificate of completion except for sites seeking eligibility under the 
underutilized category. 

D Requested a determination that the Site is eligible for tangible property tax credits and pursuant to ECL § 

27-1407(1-a), the Department has determined that the Site is not eligible for tangible property tax credits 
because the Applicant has not submitted documentation sufficient to demonstrate that at least one of the 
following conditions exists: at least half of the site area is located in an environmental zone as defined in section 
twenty-one of the tax law, the property is upside down, the property is underutilized, or the project is an 
affordable housing project. In accordance with ECL § 27-1407(1-a), the Applicant may request an eligibility 
determination for tangible property tax credits at any time from application until the site receives a certificate 
of completion except for sites seeking eligibility under the underutilized category. 

3- For sites statewide, where applicable: 

CJ In accordance with ECL § 27-1407(1-a), based on data submitted with the application the Department has 
determined the Site is not eligible for tangible property tax credits because the contamination in ground water 
and/or soil vapor is solely emanating from property other than the Site. 

D The remedial investigation or other data generated during the remedial program the Department has 
identified an on-site source of contam ination, which now makes this site eligible for tangible property tax credits. 

CJ The Department has determined that the Site or a portion of the Site has previously been remediated 
pursuant to Article 27, Title 9, 13 or 14] of the ECL, Art icle 12 of the Navigation Law or Article 56, Title 5 of the 
ECL. Therefore, in accordance with ECL § 27-1407(1-a), the Site is not el igible for tangible property tax credits. 

THIS RIDER TO AN AMENDMENT TO THE BCA ESTABLISHING ELIGIBILTY 
FOR TANGIBLE PROPERTY TAX CREDITS IS HEREBY 
APPROVED, Acting by and Through the Department of 
Environmental Conservation as Designee of the Commissioner, 

By: 

Michael J. Ryan, P.E., Asst. Director 
Division of Environmental Remediation 
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