
FEB 11 2010

New York State Department of Environmental Conservation
Division of Environmental Remediation
Office of the Director, 12th Floor
625 Broadway, Albany, New York 12233-7011 • ... •
Phone: (518) 402-9706' Fax: (518) 402-9020
Website: www.dec.ny.gov

SONY Electronics. Inc.
Mark Small, Vice President of
Corporate Environment Safety and Health
16530 Via Esprillo
San Diego, California 92127-1804

RE: Former Materials Research Corporation
Site No. C344070
542 Route 303, Oraogetown, NY

Dear Applicant:

.. -
~
~
~

Alexander B. Grannis
Commissioner

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for Former Materials Research Corporation.

If you have any further questions relating to this matter, please contact the project attorney
Rosalie K. Rusinko, Esq., NYSDEC Office of General Counsel, 100 Hillside Avenue, Suite IW,
White Plains, New York 10603-2860.

Since;:r!.
: lUk
Dale A. Desno'¥
D

. I
lrector ......

Division of Environmental Remediation

cc: B. Conlon



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
BROWNFIELD CLEANUP PROGRAM

EeL 27-1401 et seq.

In the Matter a Remedial Program for

Former Materials Research Corporation
DEC Site N, C344070
Located at: 542 Route 303

Rockland County

BROWNFIELD SITE
CLEANUP AGREEMENT
Index #: C344070-09-09

Hereinafter referred to as "Site"

by, SONY ELECTRONICS, INC.
Corporate Environment Safety and Health
16450 West Bernardo Drive
San Diego, California 92127-1804

. _ _ _ Herei!.1afi~r~fcrre.d.1O..a..s ~'App.li«'3nt'

WHEREAS, the Department of Environmental Conservation (the "Department") is authorized to
administer the Brownfield Cleanup Program contained in Article 27, Title 14 of the Environmental
Conservation Law ("EeL"); and

ec: WHEREAS, the Applicant submitted an application received by the Department on June 19,2009;
and

WHEREAS. the Department has detennined that the Site and Applicant are eligible to participate in
the BCP.

NOW, THEREIWBE, IN CONSlDERAnON OF AND IN EXCHANGE FOR TIlE MUTUAL
COVENANTS ANlJ'PROMISES, THE PARTIES AGREE TO THE FOLLOWING,

AImlicant Status

The Applicant, Sony Electronics, Inc., is participating in the BCP as a Participant as defined in ECL 27
1405(1)(a).

lJ. Real Property

The Site subject to this agreement is as follows:

Subject Property Description (A Map orthe Site is att1lcbed u EIhlbit "A")
Tax MapIParcel 'II Street Number Owner

70.19-1-46 542 Route 303, Orangetown Praxair Surface Technologies

Approximate Total Acreage: 2.72

Ill. Pavment of State Costs

Invoices shall be sent to Applicant al the following address:



&<;,

Sony Electronics, Inc.
Corporate Environment Safety and Health
16456 West Bell'aIdo Dd,., 14>530 Via. efjJri 11-0
San Diego, California 92127-1804
mark.small@am.sony.com

In addition to the requirement to pay future state costs as set forth in Appendix "An, witftiR-
c9§5 fony.five (4 S) Da¥s after the effe6tive Bate efum Agr:eement., Applicant shall pay to the

Department the sum 0[$63,902.25 in full settlement of past State costs as set forth on Exhibit "B".
Applicant shall pay such sum in monthly payments. The first payment is due on April 10, 2010 in
the amount of510,650.40. Thereafter the sum of$10,650.37 is due and payable in 2010 on the 10th

ofMay, June, July, August and September.

IV. Communications

A. All wrinen communications required by this Agreement shall be transmitted by United States
Postal Service, by private courier service, by hand delivery, or by electronic mail.

I. Communication from Applicant shall be sent to:

James Candiloro
Department of Environmental Conservation
Division of Environmental Remediation
625 Broadway, II th floor
Albany, NY 12233-7014
j xeandi I@gw.dec.state.ny.us

Note: three hard copies (one unbound) of work plans and reports are required, as well as one
electronic copy.

Gary Litwin
Bureau of Environmental Exposure Investigation
New York. State Department of Health
Flanigan Square
547 River Street
Troy, NY 12180-2216
gal09@hcalth.state.ny,us

... .r. ~f .._.~,

Notc: one bound copy ofwork plans and reports is required, as well as one electronic copy.

Rosalic K. Rusinko, Esq.
Ncw York State Department of Environmental Conservation
Office of General Counsel
100 Hillside Avenue, Suite I W
White Plains. NY 10603~2860

rkrusink@gw.dec.state.ny.us

Correspondence only



/

2. Communication from the Department to Applicant shall be scnt to:

Sony Electronics, Inc.
Corporate Environment Safety and Health

~~ 1~4IgW.'t8.,"...do!lfi¥e 11:>530 via. e~)?(iIID
San Diego, California 92127-1804
mark.smalI@am.sony.com

B. The Department and Applicant reserve the right to designate additional or different addressees
for communication on written notice to the other.

C. Each party shall notify the other within ninety (90) Days after any change in the addresses listed
in this paragraph or in Paragraph I.

V. Miscellaneous

A. Applicant acknowledges that it has read, understands, and agrees to abide by all the terms set
forth in Appendix A - "Standard Clauses for All New York State Brownfield Site Cleanup Agreements"
is attached to and hereby made a part of this Agreement as if set forth fully herein.

B. In the event of a conflict between thc terms of this BeA (including any and all attachments
thereto and amendments thereof) and the terms of Appendix A, the terms of this BCA shall controL

C. The effective date of this Agreement is the date it is signed by the Commissioner or the
Commissioner's designee.

fmUZUIlI

DATED:
... ,. "0

,'III..
ALEXANDER B. GRANNIS
COMMISSIONER
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

By C\
Dale A. Desnoyers, Direcf.qr
Division of Environmenta}'Remcdiation



CONSENT BY APPLICANT

Applicant hereby consents to the issuing and entering of this Agreement, waives Applicant's right to a
hearing herein as provided by law, and agrees to be bound by this Agreement.

SONY~~ONICS.W~

BY:,,~,---L...-=":"'---""'~~__----'::::'-

Title: v.;
Date '/zt /MC/

r I
C-I\-LI Fo tU-J l ""

STATE OF NEW YORK )
) 55:

COUNTY OF SN'l. 7::>ff'J"€,O

J•........... ~
JULIE E. SMITH

@ Commission # 1640309
~ . -iii Notary Public· Callfomla ~

'. . Son Diego County .
. MyComm. Expires Feb 20. 20101

Sig/ature and Office o(jndividual
ing acknowledgment

~

On the ,,:)/ S' t day o(JIt'IUA ~l/in the year 201.lJ before me, the undersigned, personally appeared
~~:-:-...,,-,----,-~'person~to·me or proved to me on the basis of satisfactory evidence to be the
individualN whose name is~ subscribed to the within instrument and acknowledged to me that .
he/shel-1Ae~t executed the same in hisJhet/tlt5ir capacity(ibs.), and that by hislberltbeiof signaturew. on the
instrument, the individual(~ or the person upon behalf of which the individual~) acted, executed the
instrument. J ~y-ju."'-n

-rceV+;~ L,"ckr of. ~;:>-\~ 1)-'''1......- +fu. IClAv5. d C.I:R,,,· .1iJ .
---..fO~M><'~ I~ jr 1Ae. V- C&Yl"'-<:+ 1","'-... n~+ +0.....
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EXIllBITB
PAST COSTS

EXi-lIBrT I

NEW YORK srATE DEF'.ART\o'ENTOF ENVIRONMENTAL CONSERVAT,oN
DIVISION OF ENV1RON~ENTALREMEDIA710N

SUREI\U OF PROGRAM MNU\GEMENT

COS1 SUIlo1MARv

SITE NAME:
SITE NO.:
RE1..J\TEO sl-e NO.:

Former Meterlel5 Resoorch Corporation
C30t,.l.Q70

\'00317 (o'1·si:C;;

COST CATEGO~V A~OUNTS EXHI!31i NO.

::::)IRECT PERSONI\l. SERVICES $15.574.41

FRINGE $7,139.98

NDIRE.CT $7.31".1 ,

PERSON!tL SERViCES SUBTOTAL. $3O,Q2lt.5C Il.A &. II.S

CONTRACTUAl 5253,616.61 IIlA41l1.6

TflA'/CL SO.OO

Ona::::R NPS OO.(J(l

NON-PERSCNAL SERWC£S SUBroTAL $253.516.61

DEC TOTAL $283,1345.11

DOH-OTAL $364.93 AI

MINUS PRE't10USLY RElf'A6URSEO MtOONT
[IF APPLICABLE; NlA

DEed DOt{ TOTI4L $284.010.04

COST CAP {IF APFllCABlF.) NIA

GRAND TOTAl. $284,010.04



APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS

!be parties to the Brownfield Site Cleanup Agreement
(hereinafter "the BCA· or "the Agreement" or "this
Agreement") agree 10 be bound by the following clauses
which are h~by made a part aCthe BeA. The word
"Applicant" herein refers to any party to the Agreement, other
than the New York State Department of Environmental
Conservation (hereinafter "Department").

I. Citizen Participation Plan

Within twenty (20) days after the effective date oCUlis
Agreement, Applicant shall submit for review and approval a
written citizen plirticipation plan prepared in accordance wfth
the requirements ofEeL §27.1417 and 6 NYCRR sections
375-1.10 and 375-3.10. Upon approval, the Citizen
Participation Plan shall be deemed to be incorporated inta and
made a part afthis Agreement

II. Development, Perfonnance. Md Reporting oeWork Plans

A. Work Plan Requirements

The work plans ("'Work Plan" or "Worle Plans") under
this Agreement shall be prepared and implemented in
accordance with the requirements ofECL Article 27, Title 1"4,
6 NYCRR 375·I.6{a), 375 3.6, aqd 375.-6, and all applicable
laws, rules, regulations, and guidance documents. J"he Work
Plans shall be captioned as follows:

I. "Remedial Investigation Work Plan" if the
Work Plan provides for the investigation of the nature and
extent of contamination within the boundaries of the Site and
emanating from such Sile;

2. "Remedial Work Plan" if the Work Plan
provides for the development and implementation of a
Remedial Program for contamination within the boundaries of
the Site and contamination thai has emanaled from such Sile;

.3. "IRM Work Plan" if the Work Plan provides for
an interim remedial measure; or

4. '"Site Management Plan" if the Work Plan
provides for the idefllification and implementation of
institutional anellor engineering controls as well as any
necessary monitoring anellor operation and maintenance of the
remedy.

5. '"Supplemental" if additional worle: plans other
than those sct fort.", in n.A.l.4 are required to be prepared and
implemented.

B. SubmissionlimplemenWion of Work Plans

1. The first proposed Work Plan to be submitted
under this Agreement shall be submitted no lalCf than thirty
(30) days after the effective date ofthis Agreement
Thereafter, the Applicant shall submit such other and
additional work plans as nccessat)'

2. Any proposed Work Plan shall be submitted for
'the Department'S review and approval and shall include, at a
minimum, a chronological description ofthe anticipated
activities, a schedule for perfonnance ofthose activities, and
sufficient detail 10 allow the Department to evaluate that
Work Plan. The Department shall use best efforts in
accordance with 6 NYCRR 375·J.6(b) to approve, modifY. or
reject a proposed Work Plan within forty-five (45) days from
its receipt or within fifteen (IS) days from the close of the
comment period, if applicable, whichever is later.

i) Upon the Department's written approval of
a Work Plan, such Department-approved Work Plan shall be
deemed to be incorporated inlO and made a part ofthis
Agreement and shall be implemented in acccrdance with the
schedule COIltained therein.

ii). If the D~artment requires modification of
a Work Plan, the reason for such modification shall be
provided in writing and the provisions of6 NYCRR 375
l.6(dX3) shall apply.

iii) If the Department disapproves a Worle
Plan. the reason for such disapproval shall be provided in
writing and the provisions of6 NYCRR 375-1.6(d)(4) shall
apply.

3. A Site Managemt:nt Plan, if necessary, shall be
submitted in acr:ordance with the schedule set forth in the
IRM WaCk Plan or Rem'edial Work Plan.

4. During all field activities conducted under a
Department-approved Work Plan, Applicant shall have on
Site a representative who is qualified to supervise the
activities undertaken in accordance with the provisions of6
NYCRR 375-1.6(a)(3).

C. Submission of Final Reports

I. In accordance with the schedule contained in an
approved Won: Plan, Applicant shall submit a Final Report
for an Investigation Worlc Plan prepared in



accordance with EeL § 27-1411(1) and 6 NYCRR section
375-1.6. Ifsuch Final Report concludes that no remediation is
necessary, and the Site does not meet the requirements for
Track I, Applkanl shall submil an Alternatives Analysis
prepared in accordance with EeL § 27-1413 and 6 NYCRR
375-3.8(0 that supports such determination.

2. In accordance with the schedule contained in an
approved Work Plan, Applicant shall submit a Final
Engineering Report certifying that remediation of the Site has
been performed in accordance with the requirements of ECL §
27-1419(1) and (2) and 6 NYCRR section 375-1.6. The
Department shall review such Report, die submittals made
pursuant 10 this Agreement, and any other relevant
information regarding Ihe Sile and make a determination as 10

whether the goals of the remedial program have' been or will
be achieved in accordance with established timeframes; if so,
a ""Tinen Certificate of Completion will be issued in
ao;ordance with ECL § 27-1419, 6 NYCRR seaions 375-1.9
and 375-3.9.

3. Within sixty (60) days of the Depanment's
approval of a Final Report, Applicant shall submit such
additional Wott Plans as it proposes to implement. Failure to
submit any additional Wort Plans within such period shall,
unless other Worle: Plans arc under review by the Departmem
or being implemented by Applicant, result in the tennination
of this Agreement pursuant to Paragraph XII.

D. Review of Submittals other than Work Plans

I. The Departmenl shall timely notify Applicant in
writing of itS approval or disapproval of each submittal other
than a Work Plan in accordance with 6 NYCRR 375- 1.6. All
Department-approved submittals shall be incorporated into
and become an enforceable pan of this Agreement.

2. If the Department disapproves a submittal
covered by this Subparagraph, it shall specify the reason for
its disapproval and may request Applicant to modify or
expand the submittal. Within fifteen (15) days after receiving
written notice thaI Applicant's submir.al has been
disapproved, Applicant shall elect in writing to either (i)
modify or expand it within lhirty (30) days of receipt of the
written notice ofdisapproval; (ii) complete any other
Department-approved Work Planes); (iii) invoke dispute
resolution pursuant to Paragraph XIII; or (iv) terminate this
Agreemenl pursuant 10 Paragfllph XII. IfApplicant submits
a revised submittal and il is disapproved, the Department and
Applicant may pursue whatever remedies may be available
under this Agreement or under law.

E. Dep3rUni;DI'S Determination ofNeed for
RemediatiQll

The Department shall determine upon its approval of
each Final Report dealing with the investigation of the Site

whether remediation, or additional remediation as the case
may be, Is needed for prottclion of public health and the
environment.

I. If the Department makes a preliminary
determination that remediation. or additional remediation, is
not needed for protection of public health and the
environment, the Department shall notify the public of such
determination and seek public comment in accordance with
EeL § 27·14l7(3)(f). The Department shall provide timely
notification to the Applicant of its fmal determination
following the close of the public comment period.

2. l(the Department determines that additional
remedialion is not needed and such determination is based
upon use restrictions, Applicant shall cause to be recorded an
Environmental Easement in accordance with 6 NYCRR 375
1.8(h).

3. If the Department determines that remediation,
or additional remediation, is needed, Applicant may elecllo
submit for review and approval a proposed Remedial Work
Plan (or modify an existing Work Plan for the Site) for a
remedy selec:red upon due consideration ofthe factors set
forth in ECL § 27-1415(3) and 6 NYCRR 375-1.8(0. A
proposed Remedial Work Plan addressing the Site's
remediation will be noticed for public ¢(lmment in accordance
with ECL § 27·1417(3)(0 and the Citizen Panicipation Plan
developed pursuant to this Agreement If the Department
determines following the close of the public comment period
thai modifications to the proposed Remedial Wort Plan are
needed, Applicant agrees to negotiate appropriate
modifications to such Work Plan. If Applicant elects not to
develop a Work Plan under this Subparagraph or if either
party concludes that a mutually acceptable Work Plan under
this Subparagraph cannot be negotiated, then this Agrcement
shall terminate in accordance with Subparagraph xn.

F. InstilUtionallEngineering C<lntroJ Ci;rtification

In the event !balthe remedy for the Site, if any, or any
Wo£k Plan for the Site, requires inSlilUtional or engineering
controls, Applicant shall submit a written certification in
accordance with 6 NYCRR 375·1.8(hX3) and 37S-3.8(hX2).

Uf. Enforeemept

Except as ·provided in Paragraph V. this Agreement shall
be enforceable as a contractual agreement under the laws of
the State ofNew York. Applicant shall not soffer any penalty
except as provided in Paragraph V, or be subject to any
proceeding or action if it cannot comply with any requirement
of this Agreement as a result of a Force Majeure Evenl as
described at 6 NYCRR 375-1.5(bX4) provided Applicant
complies with the requirements set forth therein.



IV. Entryuoon Site

A. Applicant hereby agrees to provide access to the
Site and to all relevant infonnation regarding activities at the
Site in accordance with the provisions ofECL § 27 1431.
Applicant agrees to provide the Department u.pon request with
proof of access jf it is not the ownc:r ofthe site.

B. The Department shall have the right to periodically
inspect the Site to ensure that the use ofthe property complies
with the tenos and conditions ofthis Agreement.

C. Failure to provide access as provided for under this
Paragraph may result in tennination of this Agreement
pursuant to Parngraph XlI.

V. Payment of Slate Costs

A. Within forty-five (45) days after receipt of an
itemizeu invoice from the Department, Applicant shall pay to
the Department a sum of money which shall represent
reimbursement for State Costs as provided by 6 NYCRR 375
1.5 (bX3Xi). Failure to timely pay any invoice will be subject
to late payment charge and interest at a rate of9"A. from the
date the payment is due until the date the payment is made.

B. Costs shall be documented as provided by 6
NYCRR 375-1.5(bX3). The Department shall not be required
to provide any other documentation orcosts. provided
however. that the Department's records shall be available
consistent with, and in accordance with, AnkJe 6 ofthe
Public Officers Law

C. Each such payment shall be made payable to the
New York State Department of Environmental Conservation
and shall be sent to: .

Director, Bureau of Program Management
Division of Environmental Remediation
New Yorlc: State Department of Environmental

Conservation
625 Broadway
Albany. New York 12233-7012

D. Each party shall provide written notification to the
ot:her within ninety (90) days of any change in the foregoing
addresses.

E. If Applicant objects to any invoiced costs under
this Agreement, the provisions 0£6 NYCRR 375-1.5 (bX3Xv)
and (vi) shall apply. Objections shall be sent to the
Department as provided under subparagraph V.C above.

F. In the event ofnon·payment of any invoice within
the 45 days provided herein, the Department may seek
enforcement ofthis provision pursuant to Paragraph III or

the Department may commence an enforcement action for
nOIl-almpliance with ECL §27-1423 and ECL 71-4003.

VI. l.iabiljty Limitation

Subsequent to the issuance of a Certificate of Completion
pursuant to this Agreement, Applicant shall be entitled to the
Liability Limitation set forth at ECL § 27- 1421, subject to the
terTIl$ and conditions stated therein and to the provisions of6
NYCRR 375-1.9 and 375-3.9.

VII. Reservation of Righis

A. Except as provided in Subparagraph VII.B.
Applicant reserves all rights and defenses under applicable
law to corltest, defend against, dispute, or disprove any action,
proceeding. allegation, assertion. determination, or order of
the Department, including any assertion ofremediaJ liability
by the Department against Applicant, and further reserves all
rights including the rights to notice, to be heard, to appeal,
~d to any: other due process respecting any action or
proceeding by the Department, including the enforcement of
this Agreement. The existence of this Agreement or
Applicant's compliance with it shall not be construed as an
admission ofany Iiabiliry, fault;wrongdoing, or violation of
law by Applicant, and shall not give rise to any presumption
of law or finding of fact which shall inure to the benefit of
any third party.

B. Notwithstanding the foregoing, Applicant hereby
waives any nlht it may have to make a claim pursuant 10
Anicle 12 ofthe Navigation Law with respect to the Site and
releases the State and the New York Environmental
Protection and Spill Compensation Fund from any and all
legal or equitable claims. suits, causes of action, or demands
whatsoever with respect to the Site that Applicant may have
as a result of Applicant's entering into or fulfilling the tenns
oflhis Agreement.

VlII. Indemnification

Applicant shall indemnifY and hold the Department, the
State ofNew York, the Trustee ofthe State's natural
resources and their represcntat~and employees harmless
from any clirim. suit, action, and~ of evcty name and
description arising nul of or resulting from the fulfillment or
allempted fulfillment of this Agreement by Applicant prior to
the Tennination Date except for those claims, suits. actions,
and costs arising from the State's gross neglie:encc or willful
or intentional misconduct by the Department, the State of
New York, and/or their representatives.and employees during
thc course of any activities conducted pursuant to this
Agreement. The Depanment shall provide Applicant with
written notice no less than thirty (30) days prior to
commencing a lawsuit seeking indemnification pursuant to
this Paragraph.



IX. Change of Use

Applicant shall notify the Department at least sixty (60)
days in advance orany change oruse. as defined in ECL §21
1425, which is proposed for the Site, in accordance with the
provisions of6 NYCRR 375-1.II(d). In the event the
Depanment determines that the proposed change of use is
prohibited, the Department shall notify Applicant of such
determination within forty-five (45) days ofreceipl ofsuch
notice.

X. Environmental Easement

A. Within thirty (60) days after the Department's
approval ofa Remedial Work Plan which relies upon one or
more institutional and/or engineering controls, or within
thirty (60) days after the Department's determination
pursuant to Subparagraph II.E.2 that additional remediation is
noc needed based upon use restrictions. Applicant shall
submit to the Department for approval an Environmental
Easement to run with the land in favor ofthe State which
complies wilh the requirements ofECL Anicle 71, Title 36
and 6 NYCRR 31S-I.8(h)(2). Applicant shall cause such
instrument to be recon;[ed with the recording officer for the
county in which the Site is located within thirty (30) days
after the Depanment's approval of such instrument.
Applieant shall provide the Departmcot with a copy of such
instrument certified by Ihe recording officer to be a true and
faithful copy within thirty
(30) days of such recorrling (or such longer period of time as
may be required 10 obtain a certified copy provided Applicant
advises the Depanment of the status of its efforts to obtain
same within such thirty (30) Day period), which shall be
deemed to be incorporated into this Agreemenl .

B. Applicant or the owner of the Site may petition the
Department to modify or extinguish the Environmental
Easement filed pursuant to this Agreement at such time as it
can certify that the Site is protective of public health and the
envirpnment without reliance upon the restrictions set forth in
such instrUment. Such certification shall be made by a
Professional Engineer or Qualified Environmental
Professional as defined at 6 NYCRR 375.1.2(ak) approved by
the Department. The Department will not unreasonably
withhold its consent.

Xl. !'J:ogress Reports

Applicant shall submit a written progress report ofits
2.Ctions under this Agreement to the parties identified in
Subparagraph Ill.A.! ofthe Agreement by the 10th day of
each month commencing with the month subsequent to the
approval of the first Work Plan and ending with the
Tennitlation Date. unless a different frequency is set forth in
a Work Plan. Such reports shal~ at a minimum, include: all
actions relative to the Site during the previous reporting
period and those anticipated for the next reponing period; all
approved activity modifications (changes of work scope

and/or schedule); all results of sampling and tests and all
other data received or generated by or on behalf of Applicant
in connection with this Site, whether under this Agreement Of

otherwise, in the previous reporting period, including quality
assurance/quality control information; itlformation regarding
percentage of completion; unresolved delays encountered or
anticipated that may affect the future schedule and efforts
made to mitigate such delays; and information regarding
activities undertaken in support of the Citizen Participation
Plan durin&: the previous reporting period and those
anticipated for the next reporting period.

XII. Tennination of Agreement

Applicant or the Department may tcnninate this
Agreement consistent Wilh the provisions of 6 NYCRR
375·3.5(b), (c), and (d) by providing wrinen notification to
the parties listed in ParagJ1Iph III ofthe Agreement.

XIJI. Dispute Resolution

A. In the event disputes arise under this Agreement,
Applicant may, within fifteen (15) days after Applicant knew
or should ha'lle known of the facts which are the basis ofthe
dispute. initiate dispute resolution in accordance with the
provisions of6 NYCRR 37S-l.5(bX2).

B. All cost incurred by the Department associated with
disputc resolution are State costs subject to reimbursement
pursuant to this Agr«ment.

C. Notwithstandina any other rights otherwise
autilorized in law or equity, any disputes pursuant to this
Agreement shall be limited to Departmental decisions on
remedial activities. In no event shall such dispute authorize a
challenge to the applicable staMe or regulation.

XIV. MiscellaneouS

A. If the infonnation provided and any certifications
made by Applicant are not materially accurate and complete,
this Agreement, except with respect to Applicant's
obligations pursuant to Paragraphs V, VII.B, and V!lJ. shall
be null and void ob initio fifteen (15) days after the
Department's notification of such inaccuracy or
inCQmpleteness or fifteen (I S) days after issuance ofa final
decision resolving a dispute pursuant to Paragraph XlII,
whiehever is later, unless Applicant submits information
within that fifteen (IS) day time period indicatina that the
information provided and the certifications made were
materially &CCprate and complete. In the event this Agreement
is rendered null and void, any Certificate of Completion
and/or Liability Limitation that may have been issued or may
have arisen under this Agreement shall also be null and void
ab inilio. and the Department shall reserve all rights that it
may have under law.



,
B. By entering into this Agreement, Applicant agrees

to comply with M.d be bound by the provisions of6 NYCRR
subparts 375-\, 375-) and 375-6; the provisions of such
subparts that are referenced herein are referenced for clarity
and convenience only and the failure oflhis Agreement to
specifically reference any panicu[ar regulatory provision is
not intended to imply that such provision is not applicable to
activities perfonncd under this Agreement.

C. The Department may exempt Applicant from the
requirement to obtain any state or local permit or other
authorizalion for any activity conducted pursuant to this
Agreement in l.ceordancc with 6 NYCRR 37S-1.12{b), (e),
and (d).

D. 1. Applicant shall use "best efforts" to obtain all
Site access, pennits. easements, approvals, institutional
controls. andlor,authorizations necessary to perform
Applicant's obligations under this Agreement, including all
Department-approved WOrk Plans and the schedules
contained therein. If, despite Applicant's best efforts, any
access, permits, easements, approva!s, institutional controls,
or authorizations cannot be obtained, Applicant shall
promptly notii}' the Department and includc a summllI)' of
the steps taken. The Department may, as it deems appropriate
and within its authority, assist Applicant in Obtaining same.

2. If an interest in propertj is needed to
implement an institutional control required by a Wort Plan
and such interest cannot be obtained, the DepartmeDt may
require Applicant to modify the Work Plan pursuant to 6
NYCRR 37S·1.6(d)(3) to reflect. changes necessitated by
Applicant's inability to obtain such interest.

E. The paragraph headings set forth in this Agreement
are included for convenience of reference only and shall be
disregarded in the construction and interpretation of any
provisions of this Agreement.

f. 1. The terms ofthis Agreement shaH constitute
the complete and entire agreement between the Department
and Applicanl concerning the implementation of the activities
required by this Agreftllent. No term, condition,
understanding, or agreement purporting to modify or vary
any term ofthis Agreement shall be binding unless made in
writing and subscribed by the party to be bound. No informal
advice, guidance, suggestion, or comment by the Deparonent
shall be construed as relieving Applicant of its obligation to
obtain such formal approvals as may be required by ~is

Agreement. In the event of a conflict betwe~n the terms of
Ihis Aifeement and any Work Plan submitted pursuant to this
Agreement, the terms of this Agreement shall control over
the terms ofthe Work Planes). Applicant consents to and
agrees nOI to contest the authority and jurisdiction ofthe
Department to enter into or enforce this Agreement.

2 i. Excepl as set forth herein, if Applicant
desires that any provision oflhis Agreement be changed,
Applicant shall make timely written application 10 the
Commissioner with eopies to the parties in Subparagraph
IIl.A.! of the Agreement.

ii. If AppliCant seeks to modii}' an approved
Work: Plan, a written request shall be made to the
Department's projCC1 manager, with copies to the panics
listed in Subparagraph 1lI.A.l ofthe Agreement.

iii. Requests for a change 10 a time frame set
forth in this Agr.eement shall be made in writing to the
Department's project anomey and project manager; such
requests shall not be unreasonably denied and a written\
response to such requests shall be sent to Applicant promptly.

G. I. If there are multiple parties signing this
Agreement, the term "Applicant" shall be read in the plural,
the obligations of each such party under this AgreQnent are
joint and several, and the insolvencY of or failure by any
Applicant to implement any obligations under this Agreement
shall not affect the obligations of the remaining Applicant(s)
under this Agreement.

2. If Applicant is a partnership, the obligations of
all general partners (including limited partners who act as
general partners) under this Agreement are joint and several
and the insolvency or failure of any general partner to
implement any obligations under this Agreement shall not
affect the obligations of the remaining paJtner(s) under this
Agreement.

3. Notwithstanding the foregoing Subparagraphs
XIV.G.l and 2, if multiple parties sign this Agreement as
Applicants but not all of the signing parties elect to
implement a Work Plan, all Applicants are jointly and
severally liable for each and every obligation under this
Agreement through the completion of activities in such Work
Plan that all such parties consented to; thereafter, only those
Applicants electing to perfunn additional work sh~ll be
jointly and severaDy liable under this Agreement for the
obligations and activities under such additional Work Planes).
The parties electing not to implement the additional Work
Plan(s) shall have no obligations under this Agrttment
relative to the activities set forth in such Work Planes).
Further, only those Applicants electing to implement such
additional Work Plan(s) shall be eligible 10 receive the
Liability Limitation referenced in Paragraph VI.

4. Any change 10 partie.s pursuant to this
Agreement, including successors and assigns through
acquisition of title, is subject to approval by the Departmenl,
after submittal of an application acceptable to the
Department.



H. Applicant shall be entitled to receive contribution
protection and/or to seek contribution to the extent
authorized by ECL §27-142J(6) and 6 NYCRR 375
I.5(bX')·

I. Applicant shall not be considered an operator of the
Site solely by virt1Je of having executed and/or implemented
Ihis Agreement.

J. Applicant and Applicant's agents, granleeS, lessees,
sublessees, successors, and !Wigns shan be bound by this
Agreement. My change in ownership of Applicant
including, but not limited to, any transfer of assets or real or
personal property, shall in no way ahet Applicant's
responsibilities under this Agreement.

K. Unless otherwise expressly provided hetein, tenns
used in this Agreement which are defined in ECL Artide 27
or in regulations promulgated thereunder shall have the
meaning assigned to them under ·said statute or regulations.

L. Applicant's obligations under this Agreement
represent payment for or reimbursement of State costs, and
shall not be deemed 10 constitute any type of fine or penalty.

M: This Agreemenl may be executed for the
CClnvenience ofthe parties hereto, individually or in
CClmbination, in one or more counterparts, each of which
shall be deemed to have the status of an executed original
and all ofwbich shall together constitute one and the same.




