
New York State Department of Environmental Conservation 
Division of Environmental Remediation 
Office of the Director, 12th Floor 
625 Broadway, Albany, New York 12233-7011 
Phone: (518) 402-9706 •Fax: (518) 402-9020 
Website: www.dec.ny.gov 

Shrub Oak Partners, LLC 
Attn: Sam Liebman 
33 Farm Lane 
Great Neck, New York l 1020 

MAR 0 6 2014 

RE: Site Name: 
Site No.: 

Mr. Cleaners-Shrub Oak Shopping Center 
C360117 

Location of Site: 1360 East Main Street, Westchester County, New York 

Dear Mr. Liebman: 

~ 
~ 
Joe Martens 

Commissioner 

To complete your file, attached is a fu lly executed copy of the Brownfield Cleanup 
Agreement for the Mr. Cleaners-Shrub Oak Shopping Center Site. 

If you have any further questions relating to this matter, please contact the project attorney 
AJali Tamuno, Esq. , NYS Department of Environmental Conservation, Office of General 
Counsel, 100 Hillside Avenue, Suite IW, White Plains, New York 10603-2860, or by email at 
amtamuno@gw.dec.state.ny.us . 

ec w/out att: Keith Gronwald, Project Manager 

cc w/att: A. Guglielmi, Esq/.E. Armater 
A. Tamuno, Esq. 

Sincerely 

2~. PE 
Director 
Di vision of Environmental Remediation 



NEW YORK STATE DEPARTM ENT OF ENVIRONMENTAL CONSERVATION 
BROWNFIELD CLEANUP PROGRAM 

ECL §27-1401 et seq. 

In the Matter of a Remedial Program for 

Mr. Cleaners-Shrub Oak Shopping Center 
DEC Site No.: C3601l7 
Located at: 1360 East Main Street 

Westchester County 
Shrub Oak, NY I 0588 

BROWNFIELD SITE 
CLEANUP AGREEMENT 
Index No.:C360117-11-13 

Hereinafter referred to as "Site" 

by: 
Shrub Oak Partners, LLC 
33 Farm Lane, Great Neck, NY 11020 

Hereinafter referred to as "Applicant" 

WHEREAS, the Department of Environmental Conservation (the "Department") is 
authorized to administer the Brownfield Cleanup Program ("BCP") set fo rth in Article 27, Title 14 of 
the Environmental Conservation Law ("ECL"); and 

WHEREAS, the Applicant submitted an application received by the Department on August 
2, 2013;and 

WHEREAS, the Department has determined that the Site and Applicant are eligible to 
participate in the BCP. 

NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE 
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING: 

I. Applicant Status 

The Applicant, Shrub Oak Partners, LLC, is participating in the BCP as a Participant as 
defined in ECL 27-1405(l )(a). 

II. Real Property 

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or "Agreement") consists 
ofapproximately 3.470 acres, a Map of which is attached as Exhibit "A", and is described as follows: 

Tax Map/Parcel No.: 16.09-2-14 
Street Number: 1360 East Main Street, Shrub Oak 

Owner: Shrub Oak Partners, LLC 



IIJ. Payment of State Costs 

Invoices shall be sent to Applicant at the fo llowing address: 

Shrub Oak Partners, LLC 
Attn: Sam Liebman 
33 Farm Lane 
Great Neck, NY 11020 
liebuser@aol.com 

In addition to the requirement to pay future state costs as set forth in Appendix "A", within 
fo rty-five (45) Days after the effective date of this Agreement, Applicant shall pay to the Department 
the sum set forth on Exhibit "B", which shall represent reimbursement for past State Costs incurred 
prior to the effective date ofthis Agreement. Applicant acknowledges that all past State Costs are 
not itemized on the cost summary and that additional charges may be billed at a later date for State 
Costs incurred prior to the effective date of this Agreement. 

IV. Communications 

A. All written communications required by this Agreement shall be transmitted by United 
States Postal Service, by private courier service, by hand delivery, or by electronic mail. 

1. Communication from Applicant shall be sent to: 

Keith Gronwald 
New York State Department of Environmental Conservation 
Division of Environmental Remediation 
625 Broadway 
Albany, NY 12233-7014 
khgronwa@gw.dec.state.ny.us 

Note: one hard copy (unbound) of work plans and reports is required, as well as one 
electronic copy. 

Krista Anders (electronic copy only) 
New York State Department of Health 
Bureau of Environmental Exposure Investigation 
Empire State Plaza 
Coming Tower Room 1787 
Albany, NY 12237 
kma06@health.state.ny.us 

Alali Tamuno, Esq. (correspondence only) 
New York State Department of Environmental Conservation 
Office of General Counsel 
100 Hillside Avenue, Suite 1 W 
White Plains, NY 10603-2860 
amtamuno@gw.dec.state.ny.us 



,.. 
2. Communication from the Department to Applicant shall be sent to: 

Shrub Oak Partners, LLC 
Attn: Sam Liebman 
33 Farm Lane 
Great Neck, NY 11020 
liebuser@aol.com 

B. The Department and Applicant reserve the right to designate additional or different 
addressees for communication on written notice to the other. Additionally, the Department reserves 
the right to request that the Applicant provide more than one paper copy of any work plan or report. 

C. Each party shall notify the other within ninety (90) days after any change in the addresses 
listed in this paragraph or in Paragraph III. 

V. Miscellaneous 

A. Applicant acknowledges that it has read, understands, and agrees to abide by all the terms 
set forth in Appendix A - "Standard Clauses for All New York State Brownfield Site Cleanup 
Agreements" which is attached to and hereby made a part of this Agreement as if set forth fully 
herein. 

B. In the event of a conflict between the terms of this BCA (including any and all attachments 
thereto and amendments thereof) and the terms of Appendix A, the terms of this BCA shall control. 

C. The effective date of this Agreement is the date it is signed by the Commissioner or the 
Commissioner' s designee. 

DATED: 

MAR () 6 2014 
JOSEPH J. MARTENS 
COMMISSIONER 
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

By: 2?w.Cd 
Robert W. Schick, P.E., Director 
Division of Environmental Remediation 



CONSENT BY APPLICANT 

Applicant hereby consents to the issuing and entering of this Agreement, waives Applicant's 
right to a hearing herein as provided by law, and agrees to be bound by this Agreement. 

ST A TE OF NEW YORK 

COUNTY OF 77 I 
) 
) ss: 
) 

Shrub Oak Partners, LLC 

By: ~~---~ 

Ti tie: ~~ .f'/ ~ <? / ,v 1~ 2:?/'"1~ 8 rr'-
_,, :.J 

Date: 2--hy/'f 
I 

On the 2.'j_ day of d~ in the year 20J.'j_, before me, the undersigned, 
personally appeared Ytt/V/ L 1E/5frl19 , personally known to me or proved to 
me on the basis of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the person 
upon behalf of whjch the individual(s) acted, executed the instrument. 

ignature and Office of individual 
taking acknowledgment 

GfO~LOINE C. ANGEL 
Not:iry Public. State of New York 

No. 4836HM 
Ou::ilifi<)ci in Ou~en-:; County ,,,.. 

Cnmm:ssion EYriirns May ,{ 1. ~ .9~ 
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EXHIBIT B 

PAST COSTS 

New York State Department of Environmental Conservation 
Division of Environmental Remediation 
Bureau of Program Managttment, 12th Floor 
625 Broadway, Albany, New York 12233-7012 
Phone: (518) 402-9764 • Fu: {518) 402-9020 
Website: www.dec.nv.gov 

Transmitted via E-Mail 
MEMOR ANDUM 

Joo Mertens 
commissioner 

TO: 

FROM: 

SUBJECT: 

Alali Tamuno, Office of General Counsel, Regi~~,., kr 
Susan Bolesky, Bureau of Program Management, DER cJ 
Past Costs Associated with Peodiog Brownfield Cle.soup Agreement 
Mr. Cleaners-Shrub Oak Shopp log Center, #C360117, Related Site #3601t7 

DATE: 
OCT 2.9 2013 

The purpose of this eost summary is to provide the past costs figure to the Office of 
General Counsel for insenion into the pending Brownfield Cleanup Progrwn (BCP) Agreement. 
That is, whenever an applicant is a participant, Paragraph V. Payment of State Costs of the 
boilerplate agreement requires the applicant to pay past eosts within 45 days of the effective date 
of the agreement. 

On September 23, 2013 a letter was sent to Shrub Oak Partners, LLC, indicating that their 
BCP application was complete and an eligibility dete.nnination is expected to be made. This cost 
recovery summary provides available costs incurred by the New York State Department of 
Environmental Conservation (DEC) to date. There may be additional future costs associated with 
this site that are not included in this summary. 

The total unreimbursed costs incurred by DEC through August 28, 2013, in association 
with the Mr. Cleaners-Shrub Oak Shopping Center Site are $131,257 .33. This amount includes 
emergency response costs incurred at the site by a hazardous material spill , if any. If the site 
involves a petroleum spill, any costs incurred by the Oil Spill Fund would be recovered 
separately by the Office of the Attorney General and arc not included in this summary. Costs 
incurred by the New York State Department of Health arc not included since they are not readily 
available. Please note that there are no open contracts for this site at this time for which we have 
outstanding obligations. 

Please contact me at (518) 402-9732, if you have any questions on this sul.IlJllary. 

Anachments 

ec: B. Conlon 
R. Sch ick/ A. Daniels 
K. Gronwald 
D . Crosby 



EXHIBIT I 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
DIVISION OF ENVIRONMENTAL REMEDIATION 

BUREAU OF PROGRAM MANAGEMENT 

COST SUMMARY 

SITE NAME: 

SITE NO.: 
Mr. Cleaners-Shrub Oak Shopping Center 
C360117 

RELATED SITE NO.: 360117 
T IME FRAME: DEC Life • 08128113 

COST CATEGORY AMOUNTS 

DIRECT PERSONAL SERVICES $21 ,290.81 

FRINGE $10,708.91 

INDIRECT $8,966.61 

PERSONAL SERVICES SUBTOTAL $40,986.53 

CONTRACTUAL $90,270.80 

TRAVEL $0.00 

OTHER NPS $0.00 

NON-PERSONAL SERVICES SUBTOTAL $90,210.80 

DEC TOTAL $131,257.33 

DOH TOTAL (NOT AVAILABLE) NIA 

MINUS PREVIOUSLY REIMBURSED AMOUNT 
(IF APPLICABLE) NIA 

OEC & OOH TOTAL $131,251.33 

COST CAP (IF APPLICABLE) NIA 

GRANO TOTAL $131,257.33 

EXHIBIT NO. 

II 

Ill 
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Oeft: 10/l.Cl?OU 

New York Sl•I• Uepar1mral o r Enviroomental Coosern1ion 
Dil'ision of Eo vironmt:nt~I Remediation 

Pa7mooWF.ocumb<n.'<I Amounu • Summary 
(Baud on Sita) 

Sitt ID: 36011 7 - Mt. Clun<n·ShNb O•k Sllcpping Cmtu 

Projttl Typ< f"uadSonnc: Cootracl No.. WAl'io. Conlr8Cl or Nunt' 

Site Cbarac~rizM.Km llWCA 0006130 27 HRP ASSOCIATES. INC 

Sub. Tot.ol oo Pro). Type: 

To11I £nc. Ami: 

EXHIBIT Ill 

Pt( tNo.: I 

t•cumbc'ted Paym<al 
Amount Amou:nt 

S90,?70.!D $90.270.SO 

$9o.270.80 $90,270.80 

S90,270.ll0 SW,270.80 



APPENDIX A 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
BROWNFIELD SITE CLEANUP AGREEMENTS 

The parties to the Brownfield Site Cleanup 
Agreement (hereinafter "the BCA" or "the Agreement" 
or "this Agreement") agree to be bound by the 
following clauses which are hereby made a part of the 
BCA. The word "Applicant" herein refers to any party 
to the Agreement, other than the New York State 
Department of Environmental Conservation (herein 
after "Department"). 

I. Citizen Partic ipation Plan 

Within twenty (20) days after the effective date of 
this Agreement, Applicant shall submit for review and 
approval a written citizen participation plan prepared in 
accordance with the requirements of ECL § 27-1417 
and 6 NYCRR §§ 375-1.10 and 375-3. 10 . Upon 
approval, the Citizen Participation Plan shall be deemed 
to be incorporated into and made a part of this 
Agreement. 

II. Development. Performance. and Reporting of 
Work Plans · 

A. Work Plan Requirements 

The work plans ("Work Plan" or "Work Plans") 
under this Agreement shall be prepared and 
implemented in accordance with the requirements of 
ECL Article 27, Title 14, 6 NYCRR §§ 375-l .6(a) and 
375-3.6, and all applicable laws, rules, regulations, and 
guidance documents. The Work Plans shall be 
captioned as follows: 

I. "Remedial Investigation Work Plan" ifthe 
Work Plan provides for the investigation of the nature 
and extent of contamination within the boundaries of 
the Site and, if the Applicant is a "Participant", the 
extent of contamination emanating from such Site. If 
the Applicant is a "Volunteer" it sha ll perform a 
qualitative exposure assessment of the contamination 
emanating from the site in accordance with ECL § 27-
l 4I5(2)(b) and Department guidance; 

2. "Remedial Work Plan" ifthe Work Plan 
provides for the development and implementation of a 
Remedial Program for contamination within the 
boundaries of the Site and, if the Applicant is a 
"Participant", the contamination that has emanated from 
such Site; 

3. "JRM Work Plan" if the Work Plan 
provides for an interim remedial measure; or 

4. "Site Management Plan" ifthe Work Plan 
provides for the identification and implementation of 
institutional and/or engineering controls as well as any 

necessary monitoring and/or operation and maintenance 
of the reme.dy. 

5. "Supplemental" if additional work plans 
other than those set forth in 11.A. I -4 are required to be 
prepared and implemented. 

B. Submission/ Implementation of Work Plans 

I. The first proposed Work Plan to be 
submitted under this Agreement shall be submitted no 
later than thirty (30) days after the effective date of this 
Agreement. Thereafter, the Applicant shall submit such 
other and additional work plans as determined in a 
schedule to be approved by the Department. 

2. Any proposed Work Plan shall be 
submitted for the Department's review and approval 
and shall include, at a minim um, a chronological 
description of the anticipated activities to be conducted 
in accordance with current guidance, a schedule for 
performance of those activities, and sufficient detail to 
allow the Department to evaluate that Work Plan. The 
Department shall use best efforts in accordance with 6 
NYCRR § 375-3.6(b) to approve, modify, or reject a 
proposed Work Plan within forty-five (45) days from its 
receipt or within fifteen ( 15) days from the c lose of the 
comment period, if applicable, wh ichever is later. 

i. Upon the Department's written 
approval of a Work Plan, such Department-approved 
Work Plan shall be deemed to be incorporated into and 
made a part of this Agreement and shall be 
implemented in accordance with the schedule contained 
therein. 

ii. If the Department requires 
modification of a Work Plan, the reason for such 
modification sha ll be provided in writing and the 
provisions of 6 NYCRR § 375-1.6(d)(3) shall apply. 

iii. If the Department disapproves a 
Work Plan, the reason for such disapproval sha ll be 
provided in writing and the provisions of 6 NYCRR § 
375- I .6(d)(4) shall apply. 

3. A Site Management Plan, if necessary, 
shall be submitted in accordance with the schedule set 
forth in the IRM Work Plan or Remedial Work Plan. 

C. Submission of Final Reports 

1. In accordance with the schedule contained 
in an approved Work Plan, Applicant shall submit a 
Final Report for an Investigation Work Plan prepared in 
accordance with ECL § 27-14 11 ( 1) and 6 N YCRR § 



375-1.6. If such Final Report concludes that no 
remediation is necessary, and the Site does not meet the 
requirements for Track I, Applicant shall submit an 
Alternatives Analysis prepared in accordance with ECL 
§ 27-1413 and 6 NYCRR § 375-3.S(t) that supports 
such detennination. 

2. In accordance with the schedule contained 
in an approved Work Plan, Applicant sball submit a 
Final Engineering Report certifying that remediation of 
the Site has been perfonned in accordance with the 
requirements of ECL §§ 27-14 19(1) and (2) and 6 
NYCRR § 375-1.6. The Department shall review such 
Report, the submittals made pursuant to this Agreement, 
and any other relevant infonnation regarding the Site 
and make a detennination as to whether the goals of the 
remedial program have been or will be achieved in 
accordance with established timeframes; if so, a written 
Certificate of Completion will be issued in accordance 
with ECL § 27-1419, 6 NYCRR §§ 375-1.9 and 375-
3.9. 

3. Within sixty (60) days of the 
Department's approval of a Final Report, Applicant 
shall submit such additional Work Plans as it proposes 
to implement. Failure to submit any additional Work 
Plans within such period shall, unless other Work Plans 
are under review by the Department or being 
implemented by Appl icant, result in the termination of 
this Agreement pursuant to Paragraph XII. 

D. Review ofSubmittals other than Work Plans 

I. The Department shall timely notify 
Applicant in writing of its approval or disapproval of 
each submittal other than a Work Plan in accordance 
with 6 NYCRR § 375- 1.6. All Department-approved 
submittals shall be incorporated into and become an 
enforceable part of this Agreement. 

2. If the Department disapproves a submittal 
covered by this Subparagraph, it shall specify the 
reason for its disapproval and may request Applicant to 
modify or expand the submittal. Within fifteen ( 15) 
days after receiving written notice that Applicant's 
submittal has been disapproved, Applicant shall elect in 
writing to either (i) modify or expand it within thirty 
(30) days of receipt of the written notice of disapproval; 
(ii) complete any other Department-approved Work 
Plan(s); (ii i) invoke dispute resolution pursuant to 
Paragraph Xlll; or (iv) tenninate this Agreement 
pursuant to Paragraph XJI. If Applicant submits a 
revised submittal and it is disapproved, the Department 
and Applicant may pursue whatever remedies may be 
available under this Agreement or under law. 

E. Department's Detennination of Need for 
Remediation 

The Department sha ll determine upon its approval 
of each Final Report dealing with the investigation of 
the Site whether remediation, or additional remediation 
as the case may be, is needed for protection of public 
health and the environment. 

I. If the Department makes a preliminary 
determination that remediation, or additional 
remediation, is not needed for protection of public 
health and the environment, the Department shall notify 
the public of such detennination and seek public 
comment in accordance with ECL § 27-14 I 7(3)(f). The 
Department shall provide timely notification to the 
Applicant of its fina l detennination following the c lose 
of the public comment period. 

2. If the Department determines that 
additional remediation is not needed and such 
detennination is based upon use restrictions, Applicant 
shall cause to be recorded an Environmental Easement 
in accordance with 6 NYCRR § 375-1.S(h). 

3. If the Department determines that 
remediation, or additional remediation, is needed, 
Applicant may elect to submit for review and approval 
a proposed Remedial Work Plan (or modify an existing 
Work Plan for the Site) for a remedy selected upon due 
consideration of the factors set forth in ECL § 27-
1415(3) and 6 NYCRR § 375- 1.8(1). A proposed 
Remedial Work Plan addressing the Site's remediation 
will be noticed for public comment in accordance with 
ECL § 27- 1417(3)(!) and the Citizen Participation Plan 
developed pursuant to this Agreement. If the 
Department determines following the close of the 
public comment period that modifications to the 
proposed Remedial Work Plan are needed, Applicant 
agrees to negotiate appropriate modifications to such 
Work Plan. If Applicant elects not to develop a Work 
Plan under this Subparagraph then this Agreement shall 
tenninate in accordance with Paragraph XII. If the 
Applicant elects to develop a Work Plan, then it will be 
reviewed in accordance with Paragraph 11 .D above. 

F. Institutional/Engineering Control Certification 

In the event that the remedy for the Site, if any, or 
any Work Plan for the Site, requires institutional or 
engineering controls, Applicant shall submit a written 
certification in accordance with 6 NYCRR §§ 375-
l .8(h)(3) and 375-3.8(h)(2). 

Ill. Enforcement 

Except as provided in Paragraph V, this Agreement 
shall be enforceable as a contractual agreement under 
the laws of the State of New York. Applicant shall not 
suffer any penalty except as provided in Paragraph Y, 
or be subject to any proceeding or action if it cannot 
comply with any requirement of this Agreement as a 
result of a Force Majeure Event as described at 6 



NYCRR § 375-l .5(b)(4) provided Applicant complies 
with the requirements set forth therein. 

IV. Entry upon Site 

A. Applicant hereby agrees to provide access to 
the Site and to all relevant information regarding 
activities at the Site in accordance with the provisions 
of ECL § 27-1431. Applicant agrees to provide the 
Department upon request with proof of access if it is 
not the owner of the site. 

B. The Department shall have the right to 
periodically inspect the Site to ensure that the use of the 
property complies with the terms and conditions of this 
Agreement. The Department will generally conduct 
such inspections during business hours, but retains the 
right to inspect at any time. 

C. FaiJure to provide access as provided for under 
this Paragraph may result in termination of this 
Agreement pursuant to Paragraph XII. 

V. Payment of State Costs 

A. Within forty-five (45) days after receipt of an 
itemized invoice from the Department, Applicant shall 
pay to the Department a sum of money which shall 
represent reimbursement for State Costs as provided by 
6 NYCRR § 375-1.5 (b)(3)(i). 

B. Costs shall be documented as provided by 6 
NYCRR § 375-l .5(b)(3)(ii). The Department ·shall not 
be required to provide any other documentation of 
costs, provided however, that the Department's records 
shall be available consistent with, and in accordance 
with, Artic le 6 of the Public Officers Law. 

C. Each such payment shall be made payable to 
the New York State Department of Environmental 
Conservation and shall be sent to: 

Director, Bureau of Program Management 
Division of Environmental Remediation 
New York State Department of Environmental 
Conservation 
625 Broadway 
Albany, New York 12233-7012 

D. The Department shall provide written 
notification to the Applicant of any change in the 
foregoing addresses. 

E. If Applicant objects to any invoiced costs 
under this Agreement, the provisions of 6 NYCRR §§ 
375-1.5 (b)(3)(v) and (vi) shall apply. Objections shall 
be sent to the Department as provided under 
subparagraph V.C above. 

F. In the event of non-payment of any invoice 
within the 45 days provided herein, the Department may 
seek enforcement of this provision pursuant to 
Paragraph Ill or the Department may commence an 
enforcement action for non-compliance with ECL § 27-
1423 and ECL § 71-4003. 

VI. Liability Limitation 

Subsequent to the issuance of a Certificate of 
Completion pursuant to this Agreement, Applicant shall 
be entitled to the Liability Limitation set forth at ECL § 
27-142 l, subject to the terms and conditions stated 
therein and to the provisions of6 NYCRR §§ 375- 1.9 
and 375-3.9. 

Vil. Reservation of Rights 

A. Except as provided in Subparagraph VII.B, 
Applicant reserves all rights and defenses under 
applicable law to contest, defend against, dispute, or 
disprove any action, proceeding, allegation, assertion, 
determination, or order of the Department, including 
any assertion of remedial liability by the Department 
against Applicant, and further reserves a ll rights 
including the rights to notice, to be heard, to appeal, 
and to any other due process respecting any action or 
proceeding by the Department, including the 
enforcement of this Agreement. The existence of this 
Agreement or Applicant's compliance with it shall not 
be construed as an admission of any liability, fault, 
wrongdoing, or violation oflaw by Applicant, and shall 
not give rise to any presumption of law or finding of 
fact which shall inure to the benefit of any third party. 

B. Notwithstanding the foregoing, Applicant 
hereby waives any right it may have to make a claim 
pursuant to Article 12 of the Navigation Law with 
respect to the Site and releases the State and the New 
York Environmenta l Protection and Spill Compensation 
Fund from any and all legal or equitable claims, suits, 
causes of action, or demands whatsoever with respect to 
the Site that Applicant may have as a result of 
Applicant's entering into or fulfilling the terms of this 
Agreement. 

Vil I. Indemnification 

Applicant shall indemnify and hold the 
Department, the State of New York, and their 
representatives and employees harmless from any 
claim, suit, action, and cost of every name and 
description arising out of or resulting from the 
fulfillment or attempted fu lfi llment of this Agreement 
by Applicant prior to the Termination Date except for 
those claims, suits, actions, and costs arising from the 
State's gross negligence or willful or intentional 
misconduct by the Department, the State of New York, 
and/or their representatives and employees during the 
course of any activities conducted pursuant to this 



Agreement. In the event that the Applicant is a 
Participant, this provision shall a lso include the Trustee 
of the State's Natural Resources. The Department shall 
provide Applicant with written notice no less than thirty 
(30) days prior to commencing a lawsuit seeking 
indemnification pursuant to this Paragraph. 

IX. Change of Use 

Applicant shall notify the Department at least sixty 
(60) days in advance of any change of use, as defined in 
ECL § 27-1425, which is proposed for the Site, in 
accordance with the provisions of 6 NYCRR § 375-
1.1 I ( d). ln the event the Department determines that 
the proposed change of use is prohibited, the 
Department shall notify Applicant of such 
determination within forty-five (45) days of receipt of 
such notice. 

X. Environmental Easement 

A. Within thirty (30) days after the Department's 
approval of a Remedial Work Plan which relies upon 
one or more institutional and/or engineering controls, or 
within sixty (60) days after the Department's 
determination pursuant to Subparagraph ILE.2 that 
additional remediation is not needed based upon use 
restrictions, Applicant shall submit to the Department 
for approval an Environmental Easement to run with the 
land in favor of the State which complies with the 
requirements of ECL Article 71 , T itle 36 and 6 NYCRR 
§ 375-l .8(h)(2). Applicant shall cause such instrument 
to be recorded with the recording officer for the county 
in which the Site is located within thirty (30) days after 
the Department's approval of such instrument. 
Applicant shall provide the Department with a copy of 
such instrument certified by the recording officer to be 
a true and faithful copy within thirty (30) days of such 
recording (or such longer period of time as may be 
required to obtain a certified copy provided Applicant 
advises the Department of the status of its efforts to 
obtain same within such thirty (30) day period), which 
shall be deemed to be incorporated into this Agreement. 

8. Applicant or the owner of the Site may petition 
the Department to modify or extinguish the 
Environmental Easement filed pursuant to this 
Agreement at such time as it can certify that the Site is 
protective of public health and the environment without 
reliance upon the restrictions set forth in such 
instrument. Such certification shall be made by a 
Professional Engineer or Qualified Environmental 
Professional as defined at 6 NYCRR § 375-1 .2(ak) 
approved by the Department. The Department will not 
un~easonably withhold its consent. 

XI. Progress Reports 

Applicant shall submit a written progress report of 
its actions under this Agreement to the parties identified 

in Subparagraph JII .A. I of the A!:,'Teement by the I 0th 
day of each month commencing with the month 
subsequent to the approval of the first Work Plan and 
ending with the Termination Date, unless a different 
fTequency is set forth in a Work Plan. Such reports 
shall, at a minimum, include: all actions relative to the 
Site during the previous reporting period and those 
anticipated for the next reporting period; all approved 
activity modifications (changes of work scope and/or 
schedule); all results of sampling and tests and all other 
data received or generated by or on behalf of Applicant 
in connection with this Site, whether under this 
Agreement or otherwise, in the previous reporting 
period, including quality assurance/quality control 
information; information regarding percentage of 
completion; unresolved delays encountered or 
anticipated that may affect the future schedule and 
efforts made to mitigate such delays; and information 
regarding activities undertaken in support of the Citizen 
Participation Plan during the previous reporting period 
and those anticipated for the next reporting period. 

XI I. Termination of Agreement 

Applicant or the Department may terminate this 
Agreement consistent with the provisions of6 NYCRR 
§§ 375-3.5(b), (c), and (d) by providing written 
notification to the parties listed in Paragraph IV of the 
Agreement. 

X 111. Dispute Resolution 

A. ln the event disputes arise under this 
Agreement, Applicant may, within fifteen (I 5) days 
after Applicant knew or should have known of the facts 
which are the basis of the dispute, initiate dispute 
resolution in accordance with the provisions of 6 
NYCRR § 375-1.5(b)(2). 

8. All cost incurred by the Department associated 
with dispute resolution are State costs subject to 
re imbursement pursuant to this Agreement. 

C. Notwithstanding any other rights otherwise 
authorized in law or equity, any disputes pursuant to 
this Agreement shall be limited to Departmental 
decisions on remedial activities. In no event shall such 
dispute authorize a challenge to the applicable statute or 
regulation. 

XIV. Miscellaneous 

A. If the information provided and any 
certifications made by Applicant are not materially 
accurate and complete, this Agreement, except with 
respect to Applicant's obligations pursuant to 
Para1:,'Taphs V, Vll.B, and VIII , shall be null and void ab 
initio fifteen (I 5) days after the Department's 
notification of such inaccuracy or incompleteness or 
fifteen ( 15) days after issuance of a final decision 



resolving a dispute pursuant to Paragraph XIII, 
whichever is later, unless Applicant submits 
infonnation within that fifteen ( 15) day time period 
indicating that the information provided and the 
certifications made were materially accurate and 
complete. In the event this Agreement is rendered null 
and void, any Certificate of Completion and/or Liability 
Limitation that may have been issued or may have 
arisen under this Agreement shall also be null and void 
ab initio, and the Department shall reserve all rights that 
it may have under law. 

8. By entering into this Agreement, Applicant 
agrees to comply with and be bound by the provisions 
of6 NYCRR §§ 375- 1, 375-3 and 375-6; the provisions 
of such subparts that are referenced herein are 
referenced for c larity and convenience only and the 
failure of this Agreement to specifically reference any 
particular regulatory provision is not intended to imply 
that such provision is not applicable to activities 
perfonned under this Agreement. 

C. The Department may exempt Applicant from 
the requirement to obtain any state or local permit or 
other authorization for any activity conducted pursuant 
to this Agreement in accordance with 6 NYCRR §§ 
375-1.12(b), (c), and (d). 

D. 1. Applicant shall use "best efforts" to obtain 
all Site access, permits, easements, approvals, 
institutional controls, and/or authorizations necessary to 
perform Applicant's obligations under this Agreement, 
including all Department-approved Work Plans and the 
schedules contained therein. Jf, despite Applicant's best 
efforts, any access, permits, easements, approvals, 
institutional controls, or authorizations cannot be 
obtained, Applicant shall promptly notify the 
Department and include a summary of the steps taken. 
The Department may, as it deems appropriate and 
within its authority, assist Applicant in obtaining same. 

2 . If an interest in property is needed to 
implement an institutional control required by a Work 
Plan and such interest cannot be obtained, the 
Department may require Applicant to modify the Work 
Plan pursuant to 6 NYCRR § 375- 1.6(d)(3) to reflect 
changes necessitated by Applicant's inability to obtain 
such interest. 

E. The paragraph headings set forth in this 
Agreement are included for convenience of reference 
only and shall be disregarded in the construction and 
interpretation of any provisions of this Agreement. 

F. I. The terms of this Agreement shall 
constitute the complete and entire agreement between 
the Department and Applicant concerning the 
implementation of the activities required by this 
Agreement. No term, condition, understanding, or 
agreement purporting to modify or vary any term of this 

Agreement shall be binding unless made in writing and 
subscribed by the party to be bound. No informal 
advice, guidance, suggestion, or comment by the 
Department shall be construed as relieving Applicant of 
its obligation to obtain such formal approvals as may be 
required by this Agreement. In the event of a conflict 
between the terms of this Agreement and any Work 
Plan submitted pursuant to this Agreement, the terms of 
this Agreement shall control over the terms of the Work 
Plan(s). Applicant consents to and agrees not to contest 
the authority and jurisdiction of the Department to enter 
into or enforce this Agreement. 

2. i. Except as set forth herein, if 
Applicant desires that any provision of this Agreement 
be changed, Applicant shall make timely written 
application to the Commissioner with copies to the 
parties in Subparagraph IV.A. I of the Agreement. 

ii. If Applicant seeks to modify an 
approved Work Plan, a written request shall be made to 
the Department's project manager, with copies to the 
parties listed in Subparagraph IV.A. I of the Agreement. 

iii. Requests for a change to a rime frame 
set forth in this Agreement shall be made in writing to 
the Department's project attorney and project manager; 
such requests shall not be unreasonably denied and a 
written response to such requests shall be sent to 
Applicant promptly. 

G. 1. If there are multiple parties signing this 
Agreement, the term "Applicant" shall be read in the 
plural, the obligations of each such party under this 
Agreement are joint and several, and the insolvency of 
or failure by any Applicant to implement any 
obligations under this Agreement shall not affect the 
obligations of the remaining Applicant(s) under this 
Agreement. 

2. If Applicant is a partnership, the 
obligations of all general partners (including limited 
partners who act as general partners) under this 
Agreement are joint and several and the insolvency or 
failure of any general partner to implement any 
obligations under this Agreement shall not affect the 
obligations of the remaining partner(s) under this 
Agreement. 

3. Notwithstanding the foregoing 
Subparagraphs XIV.G. I and 2, if multiple parties sign 
this Agreement as Applicants but not all of the signing 
parties elect to implement a Work Plan, a ll Applicants 
are jointly and severally liable for each and every 
obligation under this Agreement through the completion 
of activities in such Work Plan that all such parties 
consented to; thereafter, only those Applicants electing 
to perform additional work shall be jointly and 
severally liable under this Agreement for the 
obligations and activities under such additional Work 



Plan(s). The parties electing not to implement the 
additional Work Plan(s) shall have no obligations under 
this Agreement relative to the activities set forth in such 
Work Plan(s). Further, only those Applicants electing to 
implement such additional Work Plan(s) shall be 
eligible to receive the Liability Limitation referenced in 
Paragraph VI. 

4 . Any change to parties pursuant to this 
Agreement, including successors and assigns through 
acquisi tion of title, is subject to approval by the 
Department, after submittal ofan application acceptable 
to the Department. 

H. Applicant shall be entitled to receive 
contribution protection and/or to seek contribution to 
the extent authorized by ECL § 27- 1421(6) and 6 
NYCRR § 375-I.5(b){5). 

I. Applicant shall not be considered an operator 
of the Site solely by virtue of having executed and/or 
implemented this Agreement. 

J. Applicant and Applicant 's agents, grantees, 
lessees, sublessees, succ.essors, and assigns shall be 
bound by this Agreement. Any change in ownership of 
Applicant including, but not limited to, any transfer of 
assets or real or personal property, shall in no way alter 
Applicant's responsibilities under this Agreement. 

K. Unless otherwise expressly provided herein, 
terms used in this Agreement which are defined in ECL 

Article 27 or in regulations promulgated thereunder 
shall have the meaning assigned to them under said 
statute or regulations. 

L. Applicant's obligations under this Agreement 
represent payment for or reimbursement of State costs, 
and shall not be deemed to constitute any type of fine or 
penalty. 

M. In accordance with 6 NYCRR § 375- I .6(a)(4), 
the Department shall be notified at least 7 days in 
advance of, and be allowed to attend, any field activities 
to be conducted under a Department approved work 
plan, as well as any pre-bid meetings, job progress 
meetings, substantial completion meeting and 
inspection, and final inspection and meeting; provided, 
however that the Department may be excluded from 
portions of meetings where privileged matters are 
discussed. 

N. In accordance with 6 NYCRR § 375-1.11 (a), 
all work plans; reports, including all attachments and 
appendices, and certifications, submitted by a remedial 
party shall be submitted in print, as well as in an 
electronic format acceptable to the Department. 

0. This Agreement may be executed for the 
convenience of the parties hereto, individually or in 
combination, in one or more counterparts, each of 
which shall be deemed to have the status of an executed 
original and all of which shall together constitute one 
and the same. 
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AMENDED AND RESTATED 
LIMITED ·LIABILTIY COMPANY · 

OPERATING AGREEMENT 
. OF 

SHRUB OAK PARTNERS, LLC 

This . Arrlended and Restated Limited Liability Company Operating Agreement iS dated l).nd · 
effective as of the_ day of September, 2001, by and between the. following parties: DANIEL. PERLA 
AS'SOClATES, LP, a Ne~ York limited partnership with an office ·at 33 Farm Lane, Great Neck., New 
York 11020 ("Perla"), SAL SALEH, an individual with an office at 3 D ixon Road, Cortlandt Manor, New 
_York 10567 ~"Saleh"), and S.Ai\1 LlEBMAN, an individual with an office at 20 Crabappl_e Drive, East Hills, 
New York 11576 ("Liebman") (Liebman, Perla and Saleh being sometimes referred to individually herein as 
a "Member" and collectively as the "Members"). · 

WHEREAS, the Members signing this Agreement' desire to set forth their agreements with 
respect to the formation and operation of a New York limited liability company organized under the name 
SHRUB OAK PARTNERS, LLC; and 

WHEREAS, ~is Agreement Amends and Restates any prior Operating Agreement 

or similar Agreement between the Members with respect to the subject matter hereof; 

NOW, THER£FORE, fo r good and valuable consideration, the receipt and sufficiency of 

which are acknowledged, the individ~als and entities signing th.is Agreement below agree as follows: 

below: 

ARTICLE I 
Definiti ons 

1.1 Definitions. In this 'Agr'eement, th~ following terms shall have the meanings set forth 

(a) "Agreement" shall mean this Limited Liability Company Operating 
Agreement as originally executed and as thereafter amended from time to time. 

(b) Articles of Organization" shall mean the Articles of Organization of 

the Company fi led with the· New York Secretary of State on or about August 3 1, 2001. 

. ( c) "Capital Account" as of any. date shall mean the Capital 

Contribution to the Comrany by a Member, adjust~d as of such date pursuant. to the provisions of this 
Agreement. 

. ( d) "Capital Contribution" sbaU mean any contribution by a Member 

to. the capital of the Company. -

(e). . "Capital Proceec{s" shall mean the net cash proceeds actually 

received by the Company and available for distribution, after the setting aside of reserves and other payments 
permitted or required to be set aside pursuant to this Agreement and after the provision for the payment of 



all outstanding aod unpaid obligations of the Company as of sucb time (whether recourse or nonrecourse), 
including principal and interest on any unpaid indebtedness and loan amounts owed to· any M~mber, resuiting 
from (a) net insurance proceeds °(excluding business or rental interT?ptioo !;nsurance) or damage recove~es 

. paid with respect to tbe daoiage or destruction of !he assets of the Company; (b) net financing or refinancing 
proceeds of any .indebtedness secured by any assets of the Company; (c}any proceeds from any sale or any · 
exchange, transfer, assigrunent or other- disposition of all or part ~f the assets of the Company not lo the 
orduiary course of business of the Company; and .(d) any net condemnation proceeds actilally received by 
the Company in respect of a taking of all or part of the assets of tbe Company. 

(f) . "Code" shall mean the Internal Revenue Code of 1986, as amended, .. 
or any superseding federal revenue·statute-. · 

. ~ 

(g) "Company" shall refer to the limited liability ~ompany known as 
SHRUB OAK PARTNERS, LLC. 

(h) "Distributable Cash" shall mean all cash, revenues and funds received 
by U1e Company from Company operations, less the sum of the following to the extent paid or set aside by 
the Company: (i) all prin~ipal and interest payments or indebtedness of the Company and all other sums paid 
to lenders (including loans made by Members); (ii) all cash expenditures incurred in the normal operation of 
the Company's business; and (iii) such reserves as ·the Members deem reasonably necessary for the proper 
operation of the Company's business. "Distributable Cash" sball not include "Capital Proceeds". 

(i) "Distribution" means any cash and other property paid to a Member 
by the Compcyiy from the.Company. 

G) "Fiscal Year" shall mean the annual fiscal year of the Company, 
which shall be the period ending December 31. · 

(k) "Interests" or "Membership Interests" shall mean with respect to the 
Company the respective interests of all of the Members in the Company. 

· (I) "Manager" sball mean each person or entity appointed. as a Manager 
of the Company, and/or any other person that succeeds him or her as a Manager pursuant to the terms of this 
Agreement. 

· (m) . "Member" shall mean each Person who or which executes a 
counterpart of this Agreement as a Member and eac.h Person who or which may hereafter become a party 
to this Agreement. 

(n) "Member Operating Loans" shi;.11 mean any loans made by a ~ember 
to the Company pursuant to the provisions Of Article 6.1 (c) of this Agreement. 

(o) "Net Losses" sball mean the losses of the Company, if any; 
determined in accordance with generally accepted accounting principles consistently applied. 

(p) "Net Profits" shall mean the income of the Company, if any,. 
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determined in accordance with generally accepted accou.nting principles consistently applied. 

(q} ''New York Act" shall mean the New York Limited Liability 
Company Act. 

(~) - "Person" shall mean any corporation, governmental authority, 
limited· liability company, partnership, trust, unincorporated association or other entity, natural person or any 
individual or entity. 

(s) "Selling Member" shall mean a Member desiring to sell, or selling, 
all or part of its Membership Interest. 

. \ . 
(t) "Treasury Regulations" shall mean all proposed, temporary and final 

regulations promulgated 11I1der the Code as from time to time in effect. 

ARTICLE II 
Organization and Structure 

2.1 Formation. One or more Persons has acted as an organizer or organizers to fo rm 
the Company by preparing, executing and filing with the New York Secretary of State the Certificate of 
Formation, pursuant to the New York ~ct. Each Member ratifies and confirms the acts of such organizer 
in connection with the formation of the Company and the filing of the Certificate of Formation. 

2.2 Name. The name of the Company is SHRUB OAK PARTNERS, LLC. 

2.3 Principal Place of Business. The principal office and place of b usiness of the 
Company shall be at 33 Farm ·Lane, Great Neck, New York 11020. The Company may establish other places 
of business as the Manager may from time to time deem advisable. 

2.4 Term. Tbe term of the Company .shall be until December 31; 2055 unless the 
Company is dissolvCd sooner pursuant to this Agreement or the New York Act. 

2.5 Purposes. The Company has been formed to engage in any lawfu l business purpose 

or purposes. Notwithstanding the foregoing, the Members agree and ·acknowledge that the Company has 
be.en formed for the specific. purposes of owning, operating and managing a certain real estate property. 
known as "Shrub Oak Shopping Center'', Shrub Oak, New York, (the "Proper.ty"), and lo· do all actS 
necessary or advisable in connection therewith. 

2.6 Members. 
follO\Ving Membership Interest: 

Perla · 
·saleh 
Liebman 

Upon formation o_f the Company, its Members shall each own the 
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.ARTICLE ID 

Members 

3.1 . Names and Addresses. The names and addresses of the Members are set forth iri 
the preamble to this Agreement 

3 .2 · Additional Members. A Person may be admitted as a member after the date of this 
Agreem~nt only upo11 the unanimous written consent of the Members. 

3.3 Books and Records.· The Company shall keep books and records of account and 
minutes of all meetings of the Members. All Company books and records with respect to financiai matters 
shall be maintained in accordance with generally accepted accounting principles, consistently applied. 

3 .4 Limitation of Liability. Each Member's liability shall be limited. as set. forth in tlµs 

A~eement, the New York Act and other applicable Jaw. 

3.5 Priority and.Return of Capital. Except as may be specifically proyjded herein, no 
Member shall have priority over any other Member,. whether for the return of a Capital Contribution or for 
Net ~rofits, Net Losses or a Distribution: · 

3.6 Liability of aMemb er to the Company. . A Member who or which rightfully 
receives the return of any portion of a Capital Contribution is liable to the Company only to the extent now 
or hereafter provided by the New York AGt. 

. 3. 7 Liability to Creditors. No Member shall be personally: liable to creditors of the 
Company for any .debt, obligation or liability of the Company, whether arising in coo tract, tort or otherwise. 

3.8 Access to Company Books and Records. The Members shall maintain and 
preserve, during the term of the Company, the accounts, books and other relev?Dt Company documents and 
records. Upon reasonable request, each Member or its duly authorized representative ·shall have the right, 
during ordinary business .hours, to insp~ct and copy Company books and records at the requesting Member's 
~xpense, for any purpose reasonably related to the Member's Membership Interest 

3 .9 Devotion of Time; Outside Activities. Members may engage in business and 
investment activities independent of their activities on beh~lf of the Company, which outside activities may 
in certain circumstances be competitive to those of the Company. However, no Member may use any of the 
property or assets of the Company other than for the operation of the Company's business. 

ARTICLE IV 
Management' 
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4.1 Management. Management of the Company shall be vested in the Members, it 

being the 'intention of the parties hereto that the Company be "memb.er-mariaged. For management purposes, 
each Memoer shall have an equal vote. The consent of two of the three members shall be requ,ired for any. 

action of the Comp!lllY as to normal day-to-day operational issues; biif unanimous consent shall be required 
as to the "major" issues descri~ed below. 

4.2 Powers of Members. The Members shall have the exclusive power and authority, 

on behalf of the Company to (a) upon unanimous consent of the Members to purchase, lease. or otherwise 
acquire from, or sell, lease or otherwise dispose of to, any Person 'any property, (b) open ban~ accounts arid 

otherwise invest the funds of the Company, (c) purchase insurance on the business and assets of the 
Company, (d) commence lawsui.ts and other proceedings, (e) en!er into any customary agreement, instrument 
or other writing in connection with the business and affairs of the Company, (f) retain accountants, attorneys 
or other agents and (g) take any other lawful action that the Members consider necessary, conveoienl or 
advisable in connection with any business of the Company, including, but not limited to, entering into contracts 
or other agreements in furtherance' of the Company purposes described in this Agreement. All of the 
foregoing shall be considered to be "major' issues'within the meaning of section ·4.1, above. 

4.3 Binding Authority. No Person other than the Members shall take pan in 
the day-to-day management, or the operation or control of the business and affairs of the Company. No 

Person shall have any power or al!thority to bind the Company unless such person has been authorized by the 
Members to act on behalf of the Company in accordance with the immediately preceding sentence. 

. 4.4 Liability for Certain Acts. A Member shall perform its dutie~ in ggod faith, in a 
manner it reasonably believes to be· in the best interests of the Company and with such care as an ordinarily 

prudent person in a similar position would use under similar circumstances. A Member shall not be liable to 
the Company or any Member for any loss or damage sustained .by the Company or any Member,' unless the 
loss or damage shall have b!!en the result of the gross negligence or willful misconduct of such Member. 

4.5 Jndemnificah'on. The Company shall indemnify and hold harmless the Members 
from and aga.inst all claims and demands to the maximum extent permitted under the New York Act and/or 

any similar statute in any jurisdiction in which the Company may conduct business. 

4 .6 No Exclusive Duty to Company. A Member shall not be required to 
manage the Company as the Member's sole and c?'c!usive function and the Member may have other 
business interests and may engage in o~er activities in addition to those relating to the Company. 

4. 7 Notwithstanding anything to the contrary set forth herein, the Wlanirnous 

vote and consent of all Membe~s shall be required !or the following additional "major" issues: 

(a) approve the dissolution of the Company; 

(b) . approve the sale, mortgag0g, exchange, lease, or other transfer of 

all or substantially all of.the assc;ts of the Company; or approve the lease of any of the Company's rentabl~ 

premises; or approve any construction or renovation project with an anticipated cost i!1 excess of.SJ 0,000; or 
approve the expansion or remodeLing of the shopping center owned by the Company; or 
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( c) . adopt;_amend, restate or revoke the.Articles of Organization or this 
Agreement; or 

( d) · approve a merger or consolidation of the Cornpa_ny; or-

(c) aamit.additional Members; or 

(f) approve the financing or refinancing, of any mortgage or similar 
indebtedness secur~d by the Shrub Oak Shopping Center. 

ARTICLE V 
M:eetings of Members 

5.1 Annual Meeting. The annual meeting of the Members shall be held on each third 
Tuesday in the month of January or at such other time as shall be determined by the vote or written consent 
of the Members. · 

5.2 Special Meetings. Special meetings of the Members, for any purpose or purposes, 
may be called by any Member. 

5.3 Place of Meetings: Meetings of the Members shall be h~ld at the principal office 
of the Company. Upon consent of the Members, any meetings of Members may be conducted by video
conference, telephone conference, or similar method of communication. 

5.4 . Notice of Meetings. Written notice stating the place, day and hour of ~e meeting · 
indicating that it is being issued by or at the direction of the person or persons calling the meeting, stating the 
purpose or purposes for which the meeting is called shall be delivered no fewer than ten ·nor more than thirty 
days before Jhe date· of the meeting. I.ii the event of an emergency situation, meetings may be noticed and 
held on such advance notice as may be.practical under the circumstances. 

5.5 Record Date. For the purpose of determjning the Members entitled t_o notice of or 
to vote at any meeting of fViembers or" any adjournment of such meeting, or to make a determination of 
Members for any other purpose, the date on which notice of the meeting is mailed shall be the record date 
for making ~uch a determination. 

5.6 Quon1m. All Members, represented in person or by proxy, shall be present in. order 
to constitute a quorum. In ~e absence of a quorum at any meeting of Members, the Members may adjourn · 
the meeting rrom time to time for a period not to exceed sixty days withqut further notice. 

5. 7 · Manner of Acting. If a quorum is present at any meeting, the vote or written . 
· consent of Memb"rs holding not less than a majority of voting Membership Interests shall be the act of the 

Members, unless the vote of a greater ?r lesser proportion or number is otherwise required by the New Yor~ 
Act, the Articles of Organization. or thjs Agreement. 

,.. 
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5.8 Action by_ Members Without a Meeting. 
(a) Whenever the Members of the Company a.re"required or permitted 

to take any action by vote, such action may be taken without a meeting and without prior notice, if a consent 

or consents in writing, setting f~rth the action so taken shall be signed by th~ Members' who hold the voting 
interes.ts having not less than the minimum number of votes that wouJd be necessary to authodze or take such 
action ~t· a me.ctiog at whi~h all 6f the Members enti.tled to vote therein were present and voted and shall be 
delivered to the o'ftice of the Company. 

(b) Every written consent sliall be dated and signed by the Member 
granting its consent, and no written consent shall be effective ·to take the action referred to therein unless, 
within sixty days of the earliest dated consent delivered in the manner required by this Section to the 

Company, written consents signed by a sufficient number of Members to take the action are delivered to the 
office the Company. 

. ( c) Proi:npt notice of the taking of the action without a meeting by less . 
than unanimous written consent shall be given to each Member who have not consented in writing but who 

would have been entitled to vote thereon had such action been taken at a meeting. 

5.9 Waiver of Notice. Notice of a meeting need not be given to any Member who 

submits a signed waiver of notice, whether before or after the meeting. 

r 

ARTICLE VI 
Capit~I Contributions 

6.1 Capital Requirements and Capital Contributions. On or before the date hereof, 
each Member shall contribute the amount set forth below as such Member's initial capital ~ntribution to the 
Company: 

Saleh 

Perla 
Liebman 

$644,000.00 

$322,0_00.00 
$322,000.00 

6.2 Additional Contributions. Io the event the Members determines that any additional 

capital is required by the Company from time to time, the Members may contribute such capital on a pro rata 
basis in proportion of their respective Membership Interests or instead .may elect to make a loan in such 
amount to the Company (each a "Member Lo2ll" or collectively "Member Loans") on a pro rata basis in 
proportion to their respect~ve Membership Interests (or in such other percentages as the Members shall 

unanimously agree)-

6.3 Capital Accounts. A Capital Acco':"1t sbaJJ be established and maintained for each 

Member in accordance with applicable Treasury Regulations. Each Member's Capital Account shall be 
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increased by the value of ~ach Capital Contrib1_1tion made by the· Member, allocations to such Mein ber 
pursuant to the terms of this Agreement and any other allocations to such Member of income pursuant to 

the Code. Each Member's Capital Account will be decreased by the value of each Distribution made to the 
Member by the Company, allocations to sue~ Meinbcr of Net Losses and other allocations to such Member 

pursuant to the tenns of this Agreement. 

6.4 Modifications. The manner in which Capital Accounts are to be i:p.aintail!-ed 
pursuant to this Section is intended to comply with the requirements of Section 704(b) of the Code. If in the 

opinion of the Members the manner ia which Capital Accounts · are to be maintained pursuant to t!lls 
Agreement should be modified to comply with Section 704(b) of the Code, then the method in which Capital 
Accounts . are 'mafutained shall be so modified; provided, however, that any change ia the manner of 
maintaining Capital Accounts shall not materially alter the economic agreement between or among the 
Members as set forth in this Agreement·. 

6.5 Withdrawal or Reduction of Capital Contributions. Except as specifically 
provided in this Agreement, a Member shall· not receive from the Company any portion of a Capital 
Contribution until ~I indebtedness and liabilities · of the Company . (except any indebtedness, liabilities and 
ob~gations to Members on account of their Capital Contributions) have been paid or there remains property 
of the Company, in the sole discretion of the Members, sufficient to pay them. A Member, irrespective of 

the nature of the Capital Contribution of such Member, has only the right to demand and receive cash in 
return for such Capital Contribution. 

6.6 In the event that any Membership Interest in the Company is transferred in 
accordance with the terms of this Agreement, the transferee shall succee? to the Capital Account of the 

transferor as then existing. 

ARTICLE vn 
Allocations and Distributions 

7.1 Allocations of Profits and Losses. The Net Profits and the Net Losses for each 

Fiscal Year shall be allocated to each Member in accordance with the provisions set forth befow . . 

7.2 interest on and Return of Capital Contribuh"ons. No Member shall be entitled 
to interest on his, her or its Capital Contribution or to a return of his, her or its Capital Contribution, except as 

specifically set forth in this Agreement. 

7.3 Distribuh"ons. Distributable Cash shall be. distributed from time to time. to the 

Members, in proportion to their respective Membership lnterests. 

7.4 Capital Proceeds shall be applied as follows: first, to the payment of costs 
and expenses incurred in connection with the Capital Transaction, then to the payment ·of debts of ~e 
Coll?pany tlien ~ue and outstanding, then to the Members, in proportion to their respective Membership 

Interests. 

7.5 Allocations of Ne t Profits and Net Losses. ,Except as otherwise required by 
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th·e Code, the Net Profiti and Net Losses for each Fiscal Year shall be determined ia accordance with the 
accounting methods followed ~y the Company for federal in~orne tax purposes and shall be allocated among · 
the Members in proportion to their respective Membership Interests. 

ARTICLE ·vm 
Taxes;".Accountirig 

8 .1 Tax Returns. The Members shall cause to be pr~pared and filed all necessary . 
federal and state in~ome tax retum.s for the Company. Each member shall furnish all pertinent infonnation 
in its possessio.n relating to Company operations that is necessary to enable the Company's income tax returns 
to be pn,pared and fi led. 

8.2 Tax Elections. The Company shaU make the following elections on the appropriate 
tax returns: 

(a) To adopt the calendar year as the Fiscal Year; 

(b) To adopt the cash method of accounting and keep the 
Company's books and records on such basis; 

(c) Any other election that the Members may deem appropriate and in 

the best interests of the Members and the Company. Neither the Company n"or any Member may make an 
eie~tion for tbe Company to be excluded from the application of Subchapter K of Chapter 1 of Subtitle A ·of 
the Code or any similar provisions of applicable · state law, and no provisions of this Agreement shall be 
interpreted to authorize any such el~ction. 

·8.3 Tax Matters Partner. Liebman shall be the "tax matters partner" of the Company 

and shall take any action as may be nec~ssary to cause each other Member to become a "notice partner" 
within the meaning of ~ection 6223 of the Code. 

ARTICLE IX 
Transferability and Withdrawal 

9. 1 General. Except as provided herein, no Member shall gift, sell, assi~, pledge, 

hypothecate, exchange or otherwise transfer to another Person all or any portion of a Membership Interest. 

. . 
9.2 Restrictions on Transferability. Except as may be specifically.set forth herein, no 

Member shall sell, give, pledge, encumber, assign, transfer or otherwise dispose of, voluntarily or involuntarily 
Of by operation of law (hereinafter referred to as "Transfer"), all of any portion of its Membership Interest 
without the prior written consent of the other Members. Any attempted Transfer in contravention of any of 
the provisi?ns of this Agreement shall be ~oid ab· initio and shall not bind or be recogruzed by the Company 

or the other Members. 

.9 

·. 



" 

9.3 Transferee Not a Member. No Person acquiring a Membership Interest other than 
a Member shall become a Member unless such Person is approved by the unanimous vote or written consent 
of all Membership Interests. 

ARTICLEX 
Dissolution 

10.1 Dissolution. The Company shall be dissolved and its 'affairs shall be wound up upon 

the first to occur of the following: 

(a) The latest date on which the Company is to dissolve, if any, as set 
forth in the Certificate of Formation, or upon the sale or other disposiµon of all or su'\>stantiaJly all of the assets 
and properties of the Company; or. 

(b) The unanimous vote or written consent of the all. Members. 

I 0.2 Winding UP.. Upon the dissolution of the Company the Members may, in the name 

of and for and on behalf of the Company, prosecute and defend suits, whethe~ civil, criminal or administrative, 
sell and close the Company's business, dispose of and convey the Company's property, disch~rge the 
Company's liabilities and distribute to the Members any remaining assets of the Company, all without affecting 
the liability of Members. Upon winding up of the Company, the assets shall be distributed as follows: 

(a) To creditors, including any Member who is a creditor, to the extent 
permitted by law, in satisfaction of liabilities of the Company, ~hether by. payment or by establishmen t of 
adequate reserves, including, but not limited to establishing conservative reserves for "liabilities which may 
arise relating to bonds provided by the Company, other than liabilities for distributions to Members; 

(b) To Members and former Members in satisfaction of liabilities· for 

Distributions; aacj 

( c) To Members in proportion. to their Membership Interests. 

10.3 Articles of Dissolution. Within ninety (90) days following the dissolution and the 

commencement of winding up of the Company, or at any other time there are no Members, articles of 
dissolution shall be fiJed with the New York Secretary of State. 

I 0 .4 Nonrecourse to Other Members. Except as provided by applicable law or as 

expressly provided in this Agreement, upon dissolution, each Member shall receive a return of his, her or its 
Capital Contribution solely from the assets of the Company, iD proportion to their respective Membership 
Interests.. If the assets of the Company remaining after the payment or. discharge of the debts and liabi_lities 
of the Company is insufficient to return any Capital Contribution of any Member, such Member shall have 
no reco~rse ·against any other Member. · 

10.5 . Termination. Upon completion of the dissolution, winding up, liquidation, and 

distribution of the assets of the Company, the Company shall be deemed terminated. 
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ARTICLE XI 

General ProVisions 

11.1 Notices. Any notice, demand or other communication required or pennitted to be 

gi~en pursuant to this Agreement shall have been sufficiently given for all purposes if (a) delivered personally 
to the .party or to an executive officer ·of the party to whom such notice, demand or other communication is 
directed or (b) sent by registered or certified mail, postage prepaid, addressed to the Member or the Company 
at his, her or its address set forth ·in this Agreement. Except as othernise provided in this Agreement, any 
such notice shall be deemed to be given three business days after the date on which it was deposited ·in a 
regularly maintained receptacle for the deposit of United States mail, addressed and sent as set forth in this 
Section. 

11 .2 Amendments. This Agreement contains the entire agreement among the Members 
with respect to the subject matt~r of this Agreement, and supersedes each course. of conduct previously 
pursued or acquiesced in, and each oral agreeme!1t and representation previously made, by the Members with 
respect thereto, w_hether or not relied or acted upon. No amendment to this Agreement shall be effective 
unless made in a writing duly executed by all Members and specifically referring to each provision of this 
Agreement peing amended. 

11.3 Construction. Whenever the singular number ·is used in this Agreement and when 

required by the context, the same shall include the plural and vice versa, and the .masculine gender sball 
incl~de the feminine and neuter genders and vice versa. · 

11.4 Waiver. No failure of a Member to exercise, and no delay by a Member in 

exercising, any right or remedy under this Agreement shall constitute a 'Yaiver of such right or remedy. No 
waiver by a Member .of any such right or remedy under this Agreement shall be effective unless made in a 
writing duly executed by all Members and specifically referring to each such right or remedy being waived. 

. 
11.5 Severability. Whenever possible, each provision of this Agreement shall be 

interpreted in such a manner as to be effective and valid under applicable law. However, if any provision of 
this Agi:eemeot shall be prohibited by or invalid under sucb law, it shall be d~emed modified to conform to the 
minimum requirements of such Jaw or, if for any reason it is not deemed so modified, it shall be pro.hibited or 
invalid only to the extent of such proluoition or invalidity without the remainder thereof or any o'ther such 
provision being prohibited or invalid. 

11.6 Binding. TIUs Agreement shall be binding upon and inure to the benefit of all 

Members, and each of the successors and assignees or the Members, except that right or obligation of a 
Member under this Agreement may not be ~ssigned by such Member to another Person without first ob.taining 
the wn~en consent of all Members. 

11. 7 Cou!1terparts. This Agreement may be exec~ted in counterparts, each of which 

shall be d~emed an original and all of which shall constitute one and the :?ame instrument. 

11 



11.8 Governing Law .. This Agreement shaU be governed by, and interpreted and 
construed in accordance with, the laws of the State of New York, without regard to principles of conflict of 
la\yS. 

11.9 Investment Representations. The parties to this Agreement agree as follows: 

(a) The undersigned Members understand a?-d agree: 

(i) that the Membership Interests evidenced by this Agreement have 
not been registered under the Securities Act of 1993, or the ;ecurities laws 
of New York or any other state ·securities law (th~ "Securities Act'') 
because the Company is issuing these Membership Interests in reliance 
upon the exemptions from the registration requirements of the Securities 
Acts providing for issuance of securities not involving a public offering. 

(ii) that the ~ompany has ·relied upon tbe fact that a Membership 
Interest is to be held by each Member solely for investment; and 

" 

(iii) that exemption from registration under the Securities Acts would 
not be available if a Membership Interest was acquired by a Member with 
a view to distribution. 

(b) Accordingly, eac~ Member hereby con.finns to the Company that 
the Membership Interest is for the Member's own account, for investment and not with a view to resale or 
distribution. · 

(c) In addition to the other restrictions·set forth herein, each Member 
agrees not to transfer, sell or offer for sale any portion of its Membership Interes"t unless there is an effective 
registration or other qualification relating thereto under the Securities Act of I 933 and under any applicable 
state securities Jaws or unless the holder of the Membership Interest delivers to the Company an opinion of 
counsel, satisfactory to ~e Company, that the registration or other qualifi~ation under the Securities Act of 
1933 and applicable state securities laws is !!Ot required in connection with the transfer, offer or sale. 

( d) Each Member understands th~t the Company is under no obligation . 
to assist the Member in complying with any exemption from registration under the Securities Acts if the 
Mem~er should at a later date wish to dispose of its Membership ~terest. 

l 1.10 Further Assurances. At any time and from time to time after the date of this 

Agreement, each Member will, upon the reasonable request of another Member, perform, execute, 
acknowledge and deliver all sucb further acts, deeds, assignments, transfers, coqveyances, powers of attorney 
and ass~ances · ~ may be reasonably required to effect or evidence the transactions contemplated hereby 
or to comply with any laws, rules or regulations. · 

11 .J 1 Effect of WaiVer of Consent. N:o waiver or consent, express or implied, by, the 
Company or any Member to or of any breach or default by the Company or any Member in the performance 

· by the Company o~' such Member of its obligations hereunder shaU be deemed or construed to be a coose~t 
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or waiver to or of any other breach. or default in the performance by the Company or such Member of the 
same or any other obligations of the Company or sucb Member hereunder. 

IN WITNESS WHEREOF, the individuals and entities signing this Amended and Restated 
Limited Liability Company ·Operating Agreement of Shrub Oak Associates conclusively evidence their 
agreem~nt to the tenns and conditions of this Agreement by so signing this Ag!eenient. 

P ANIEL PERLA ASSOCIATES, LP 

By: khuwJ~ 
Daniel P erla -

~~. 
SAM LIEBMAN 

4!AA:~ 
c/SALSALEH 
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SEDITA, 
CAMPISANO 
CAMPISANO ·_i " 

ATTORNEYS AT LAW 

Wayne Plaza I 
145 Route 46 West, Suite 102 
Wayne, NJ 07470 
Tel. 973.787.0299 • 866.435.2450 
Fax. 973.787.0 301 
www.scclegal.com 

Via Federal Express Overnight Delivery 
Robert W. Schick, P.E., Di rector 

March 4, 2014 

New York Department of Environmental Conservation 
Division of Environmental Remediation, 12111 fl oor 
625 Broadway 
Albany, New York 12233-7001 

Re: Mr. Cleaners-Shrub Oak Shopping Center 
Tax Map ID No.: 16.09-2-14 
Property County: Westchester 
Site No.: C3601 l 7 

Dear Mr. Schick: 

Damon R. Sedita, Esq.' 

Joseph M. Campisano, Esq. 

Frank R. Campisano, Esq. 

Wanda Chin Monahan, Esq.'• 

David J. Mairo, Esq. •• 

Cristin D. Must1llo, Esq. 

Jullee Kim, Esq. 

Of Counsel: 
Robert H. Codey, Esq. 

• Admitted 10 California Bar 
·· Admitted 10 New York Bar 

.., 
\R1~~~u~~\Q) 

MAR () 5 20\4 

Division of 
Environmental Remediation 

Enclosed please find three signed origina ls of the appl ication fo r the above-referenced 
Brownfield Cleanup Program project along with proof that the party executing the BCA is 
authorized to bind the Requester. 

If you have any questions, please do not hesitate to contact me. 

Very truly yours, 
SEDITA, CAMPISANO & CAMPISANO, LLC 

WANDA CHIN MONAHAN 

CC: Mr. Daniel Perla, Shrub Oak Partners, LLC 
Mr. Sam Liebman, Shrub Oak Partners, LLC 
Mr. Mike Meriney, Excel Environmental Rcsources,Inc. 

WCM/kf 
Encl. 




