
New York State Department of Environmental Conservation 
Division of Environmental Remediation 
Office of the Director, 12th Floor ~ 

625 Broadway, Albany, New York 12233-7011 
Phone: (518) 402-9706 • Fax: (518) 402-9020 
Website: www.dec.ny.gov 

Macquesten Takeover Partners, LLC 
Rella Fogliano 
438 Fifth Avenue, Suite 100 
Pelham, NY 10803 

RE: Site Name: 
Site No.: 

Repetti Service Station Site 
C360144 

FEB 1 3 2015 
Joe Martens 

Commissioner 

Location of Site: 22 South West Street, Westchester County, Mt. Vernon, New York 

Dear Mr. Fogliano: 

To complete your file, attached is a fully executed copy of the Brownfield Cleanup 
Agreement for the Repetti Service Station site. 

If you have any further questions relating to this matter, please contact the project attorney 
for this site, Alali Tamuno, Esq. , NYS Department of Environmental Conservation, Office of 
General Counsel , 100 Hillside Avenue, Suite 1 W, White Plains, NY 10603-2860, or by email at 
alali.tamuno@dec.nygov . 

~R ~ert W. Schick, P.E. 
Director 
Division of Environmental Remediation 

Enclosure 

ec: Douglas MacNeal , Project Manager 

cc: A. Tamuno, Esq. 
A. Guglielmi, Esq. /M. Mastroianni 



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
BROWNFIELD CLEANUP PROGRAM 

ECL §27-1401 el seq. 

In the Matter of a Remedial Program for 

Repetti Service Station Site 
DEC Site No.: C360144 
Located at: 22 South West Street 

Westchester County 
Mt. Vernon, NY 10550 

by: 
Macquesten Takeover Partners, LLC 

BROWNFIELD SITE 
CLEANUP AGREEMENT 
Index No.:C360144-01-15 

Hereinafter referred to as "Site" 

438 Fifth Avenue, Suite 100, Pelham, NY 10803 
Hereinafter referred to as "Applicant" 

WHEREAS, the Department of Environmental Conservation (the "Department") is 
authorized to administer the Brownfield Cleanup Program ("BCP") set forth in Article 27, Title 14 
of the Environmental Conservation Law ("ECL"); and 

WHEREAS, the Applicant submitted an application received by the Department on 
September 29, 20 I 4; and 

WHEREAS, the Department has determined that the Site and Applicant are eligible to 
participate in the BCP. 

NOW, THEREFORE, IN CON SID ERA TION OF AND IN EXCHANGE FOR THE 
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING: 

I. Applicant Status 

The Applicant, Macquesten Takeover Partners, LLC, is participating in the BCP as a 
Volunteer as defined in ECL 27-1405(l)(b). 

I I. Real Property 

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or "Agreement") 
consists of approximately 0.750 acres, a Map of which is attached as Exhibit "A", and is described 
as follows: 

Tax Map/Parcel No.: 164.67-1057-13 
Street Number: 22 South West Street, Mt. Vernon 

Owner: Repetti Service Station, Inc. 



III. Payment of State Costs 

Invoices shall be sent to Applicant at the following address: 

Macquesten Takeover Partners, LLC 
Attn: Rella Fogliano 
438 Fifth Avenue, Suite 100 
Pelham, NY 10803 
j oseph.apicella@,gmail.com 

IV. Communications 

A. All written communications required by this Agreement shall be transmitted by United 
States Postal Service, by private courier service, by hand delivery, or by e lectronic mail. 

1. Communication from Applicant shall be sent to: 

Douglas MacNeal 
New York State Department of Environmental Conservation 
Division of Environmental Remediation 
625 Broadway 
Albany, NY 12233-7014 
douglas.macneal@,dec.nv.gov 

Note: one hard copy (unbound) of work plans and reports is required, as well as 
one electronic copy. 

Krista Anders (electronic copy only) 
New York State Department of Health 
Bureau of Environmental Exposure Investigation 
Empire State Plaza 
Corning Tower Room I 787 
Albany, NY 12237 
krista.anders@health.ny.gov 

Alali Tamuno, Esq. (correspondence only) 
New York State Department of Environmental Conservation 
Office of General Counsel 
I 00 Hillside A venue, Suite I W 
White Plains, NY 10603-2860 
alali.tamuno@dec.ny.gov 

2. Communication from the Department to Applicant shall be sent to: 

Macquesten Takeover Partners, LLC 
Attn: Rella Fogliano 
438 Fifth Avenue, Suite 100 
Pelham, NY I 0803 
joseph.apicella@gmail.com 

Linda R. Shaw, Esq. (electronic copy only) 
Knauf Shaw LLP 
1400 Crossroads Building 
2 State Street 
Rochester, New York 14614 
lshaw@,nyenvlaw.com 



B. The Department and Applicant reserve the right to designate additional or different 
addressees for communication on written notice to the other. Additionally, the Department 
reserves the right to request that the Applicant provide more than one paper copy of any work plan 
or report. 

C. Each party shall notify the other within ninety (90) days after any change in the addresses 
listed in this paragraph or in Paragraph III. 

V. Miscellaneous 

A. Applicant acknowledges that it has read, understands, and agrees to abide by all the terms 
set forth in Appendix A - "Standard Clauses for All New York State Brownfield Site Cleanup 
Agreements" which is attached to and hereby made a part of this Agreement as if set forth fully 
herein. 

B. In the event of a conflict between the terms of this BCA (including any and all attachments 
thereto and amendments thereof) and the terms of Appendix A, the terms of this BCA shall control. 

C. The effective date of this Agreement is the date it is signed by the Commissioner or the 
Commissioner's designee. 

DATED: 

FIB 1 Z015 
JOSEPH J. MARTENS 
COMMISSIONER 
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

By•~ 
. Schick, P .E., Director 

Divisi n of Environmental Remediation 



CONSENT BY APPLICANT 

Applicant hereby consents to the issuing and entering of this Agreement, waives 
Applicant's right to a hearing herein as provided by Jaw, and agrees to be bound by this Agreement. 

Macquesten Takeover Partners, LLC By a _/ 
Title: () e(9..(l.. A- --, 1tJCr MAN(;} G &-5l...-

oate: / /JG /LS 
STATEOFNEWYORK ) 

) ss: 
COUNTY OF uJei)~r ) 

On the -2.(o--kday of in the year 20Js.._, before me, the undersigned, 
personally appeared , personally known to me or 
proved to me on the basis of satisf: ctory evidence to be the individual(s) whose name is (are) 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the 
individual(s), or the' person upon behalf of which the individual(s) acted, executed the instrument. 

S ig.""ture and Office of~ . MERINP, 3- ANDRULIS 
takmg acknowledgment Commissioner of Deeds 

City of Mount Vernon, NY 
-:rimrnission Expires Dec 31, 20~ 
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APPENDIX A 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
BROWNFIELD SITE CLEANUP AGREEMENTS 

The parties to the Brownfield Site Cleanup 
Agreement (hereinafter "the BCA" or "the 
Agreement" or "this Agreement") agree to be bound 
by the fo llowing clauses which are hereby made a part 
of the BCA. The word "Applicant" herein refers to any 
party to the Agreement, other than the New York State 
Department of Environmental Conservation (herein 
after "Department"). 

l. Citizen Participation Plan 

Within twenty (20) days after the effective date of 
this Agreement, Applicant shall submit for review and 
approval a written citizen participation plan prepared 
in accordance with the requirements of ECL § 27-14 I 7 
and 6 NYCRR §§ 375-1.10 and 375-3.10. Upon 
approval, the Citizen Participation Plan shall be 
deemed to be incorporated into and made a part of this 
Agreement. 

II. Development, Performance. and Reporting of 
Work Plans 

A. Work Plan Requirements 

The work plans ("Work Plan" or "Work Plans") 
under this Agreement shall be prepared and 
implemented in accordance with the requirements of 
ECL Article 27, Title 14, 6 NYCRR §§ 375-l.6(a) and 
375-3.6, and all applicable laws, rules, regulations, 
and guidance documents. The Work Plans shall be 
captioned as follows: 

1. "Remedial Investigation Work Plan" if 
the Work Plan provides for the investigation of the 
nature and extent of contamination within the 
boundaries of the Site and, if the Applicant is a 
"Participant", the extent of contamination emanating 
from such Site. If the Applicant is a "Volunteer" it 
shall perform a quali tative exposure assessment of the 
contamination emanating from the site in accordance 
with ECL § 27-14 I 5(2)(b) and Department guidance; 

2. "Remedial Work Plan" if the Work Plan 
provides for the development and implementation of a 
Remedial Program for contamination within the 
boundaries of the Site and, if the Applicant is a 
"Participant", the contamination that has emanated 
from such Site; 

3. "JRM Work Plan" if the Work Plan 
provides for an interim remedial measure; or 

4. "Site Management Plan" if the Work 
Plan provides for the identification and 
implementation of institutional and/or engineering 

controls as well as any necessary monitoring and/or 
operation and maintenance of the remedy. 

5. "Supplemental" if additional work plans 
other than those set forth in Jl.A.1-4 are required to be 
prepared and implemented. 

B. Submission/Implementation of Work Plans 

I. The first proposed Work Plan to be 
submitted under this Agreement shall be submitted no 
later than thirty (30) days after the effective date of this 
Agreement. Thereafter, the Applicant shall submit 
such other and additional work plans as determined in 
a schedule to be approved by the Department. 

2. Any proposed Work Plan shall be 
submitted for the Department's review and approval 
and shall include, at a minimum, a chronological 
description of the anticipated activities to be 
conducted in accordance with current guidance, a 
schedule for performance of those activities, and 
sufficient detail to allow the Department to evaluate 
that Work Plan. The Department shall use best efforts 
in accordance with 6 NYCRR § 375-3.6(b) to approve, 
modify, or reject a proposed Work Plan within forty­
five (45) days from its receipt or within fifteen (15) 
days from the close of the comment period, if 
applicable, whichever is later. 

i. Upon the Department's written 
approval of a Work Plan, such Department-approved 
Work Plan shall be deemed to be incorporated into and 
made a part of this Agreement and shall be 
implemented in accordance with the schedule 
contained therein. 

ii. If the Department requires 
modification of a Work Plan, the reason for such 
modification shall be provided in writing and the 
provisions of 6 NYCRR § 375-1.6(d)(3) shall apply. 

iii. If the Department disapproves a 
Work Plan, the reason for such disapproval shall be 
provided in writing and the provisions of 6 NYCRR § 
375-I.6(d)(4) shall apply. 

3. A Site Management Plan, if necessary, 
shall be submitted in accordance with the schedule set 
forth in the JRM Work Plan or Remedial Work Plan. 

C. Submission of Final Reports 

I. ln accordance with the schedule 
contained in an approved Work Plan, Applicant shall 
submit a Final Report for an Investigation Work Plan 
prepared in accordance with ECL § 27- 1411(1) and 6 



NYCRR § 375-1.6. If such Final Report concludes that 
no remediation is necessary, and the Site does not meet 
the requirements for Track I, Applicant shall submit 
an Alternatives Analysis prepared in accordance with 
ECL § 27-1413 and 6 NYCRR § 375-3.S(t) that 
supports such determination. 

2. Jn accordance with the schedule 
contained in an approved Work Plan, Applicant shall 
submit a Final Engineering Report certify ing that 
remediation of the Site has been performed in 
accordance with the requirements of ECL §§ 27-
1419(1) and (2) and 6 NYCRR § 375-1.6. The 
Department shall review such Report, the submittals 
made pursuant to this Agreement, and any other 
relevant in formation regarding the Site and make a 
determination as to whether the goals of the remedial 
program have been or will be achieved in accordance 
with established timeframes; if so, a written Certificate 
of Completion will be issued in accordance with ECL 
§ 27-1419, 6 NYCRR §§ 375-1.9 and 375-3.9. 

3. Within sixty (60) days of the 
Department's approval of a Final Report, Applicant 
shall submit such additional Work Plans as it proposes 
to implement. Fai lure to submit any additional Work 
Plans within such period shall, unless other Work 
Plans are under review by the Department or being 
implemented by Applicant, result in the termination of 
this Agreement pursuant to Paragraph XII . 

D. Review ofSubmittals other than Work Plans 

I. The Department shall timely notify 
Applicant in writing of its approval or disapproval of 
each submittal other than a Work Plan in accordance 
with 6 NYCRR § 375-1.6. All Department-approved 
submittals shall be incorporated into and become an 
enforceable part of this Agreement. 

2. If the Department disapproves a 
submittal covered by this Subparagraph, it shall 
specify the reason for its disapproval and may request 
Applicant to modify or expand the submittal. Within 
ft fteen ( 15) days after receiving written notice that 
Applicant's submittal has been disapproved, 
Applicant shall elect in writing to either (i) modify or 
expand it within thirty (30) days of receipt of the 
written notice of disapproval; (ii) complete any other 
Department-approved Work Plan(s); (iii) invoke 
dispute resolution pursuant to Paragraph XII I; or (iv) 
terminate this Agreement pursuant to Paragraph XII. 
If Applicant submits a revised submittal and it is 
disapproved, the Department and Applicant may 
pursue whatever remedies may be available under this 
Agreement or under law. 

E. Department's Determination of Need for 
Remediation 

The Department shall determine upon its approval 
of each Final Report dealing with the investigation of 
the Site whether remediation, or additional 
remediation as the case may be, is needed for 
protection of public health and the environment. 

I. If the Department makes a preliminary 
determination that remediation, or additional 
remediation, is not needed for protection of public 
health and the environment, the Department shall 
notify the public of such determination and seek public 
comment in accordance with ECL § 27- I 4 l 7(3)(f). 
The Department shall provide timely notification to 
the Applicant of its final determination following the 
close of the public comment period. 

2. If the Department detennines that 
additional remediation is not needed and such 
determination is based upon use restrictions, Applicant 
shall cause to be recorded an Environmental Easement 
in accordance with 6 NYCRR § 375-1.S(h). 

3. If the Department determines that 
remediation, or additional remediation, is needed, 
Applicant may elect to submit for review and approval 
a proposed Remedial Work Plan (or modify an 
existing Work Plan for the Site) for a remedy selected 
upon due consideration of the factors set forth in ECL 
§ 27- 1415(3) and 6 NYCRR § 375-1.S(f). A proposed 
Remedial Work Plan addressing the Site's remediation 
will be noticed for public comment in accordance with 
ECL § 27-14 I 7(3)(f) and the Citizen Participation 
Plan developed pursuant to this Agreement. If the 
Department determines following the close of the 
public comment period that modifications to the 
proposed Remedial Work Plan are needed, Applicant 
agrees to negotiate appropriate modifications to such 
Work Plan. Jf Applicant elects not to develop a Work 
Plan under this Subparagraph then this Agreement 
shall terminate in accordance with Paragraph XII. If 
the Applicant elects to develop a Work Plan, then it 
will be reviewed in accordance with Paragraph 11.D 
above. 

F. Institutional/Engineering 
Certi ft cation 

Control 

In the event that the remedy for the Site, if any, or 
any Work Plan for the Site, requires institutional or 
engineering controls, Applicant shall submit a written 
certification in accordance with 6 NYCRR §§ 375-
l .8(h)(3) and 375-3.8(h)(2). 

111. Enforcement 

Except as provided in Paragraph V, this 
Agreement shall be enforceable as a contractual 
agreement under the laws of the State of New York. 
Applicant shall not suffer any penalty except as 
provided in Paragraph V, or be subject to any 
proceeding or action if it cannot comply with any 



requirement of this Agreement as a result of a Force 
Majeure Event as described at 6 NYCRR § 375-
1.5(b)(4) provided Applicant complies with the 
requirements set forth therein. 

IV. Entry upon Site 

A. Applicant hereby agrees to provide access to 
the Site and to all relevant information regarding 
activities at the Site in accordance with the provisions 
of ECL § 27-1 43 1. Applicant agrees to provide the 
Department upon request with proof of access if it is 
not the owner of the site. 

B. The Department shall have the right to 
periodically inspect the Site to ensure that the use of 
the property complies with the terms and conditions of 
this Agreement. The Department will generally 
conduct such inspections during business hours, but 
retains the right to inspect at any time. 

C. Failure to provide access as provided for 
under this Paragraph may result in termination of this 
Agreement pursuant to Paragraph XJL 

V. Payment of State Costs 

A. Within forty-five (45) days after receipt of an 
itemized invoice from the Department, Applicant shall 
pay to the Department a sum of money which shall 
represent re imbursement for State Costs as provided 
by 6 NYCRR § 375- 1.5 (b)(3)(i). 

B. Costs shall be documented as provided by 6 
NYCRR § 375-l .5(b)(3)(ii). The Department shall not 
be required to provide any other documentation of 
costs, provided however, that the Department' s 
records shall be available consistent with, and in 
accordance with, Article 6 of the Public Officers Law. 

C. Each such payment shall be made payable to 
the New York State Department of Environmental 
Conservation and shall be sent to: 

Director, Bureau of Program Management 
Division of Environmental Remediation 
New York State Department of Environmental 
Conservation 
625 Broadway 
Albany, New York 12233-7012 

D. The Department shall provide written 
notification to the Applicant of any change in the 
foregoing addresses. 

E. If Applicant objects to any invoiced costs 
under this Agreement, the provisions of 6 NYCRR §§ 
375-1.5 (b)(3)(v) and (vi) shall apply. Objections shall 
be sent to the Department as provided under 
subparagraph V.C above. 

F. In the event of non-payment of any invoice 
within the 45 days provided herein, the Department 
may seek enforcement of this provision pursuant to 
Paragraph III or the Department may commence an 
enforcement action for non-compliance with ECL § 
27-1423 and ECL § 7 1-4003. 

VJ. Liability Limitation 

Subsequent to the issuance of a Certificate of 
Completion pursuant to this Agreement, Applicant 
shall be entitled to the Liability Limitation set forth at 
ECL § 27-142 1, subject to the terms and conditions 
stated therein and to the provisions of 6 NYCRR §§ 
375-1.9 and 375-3 .9. 

VII. Reservation of Rights 

A. Except as provided in Subparagraph Vll.B, 
Applicant reserves all rights and defenses under 
applicable law to contest, defend against, dispute, or 
disprove any action, proceeding, allegation, assertion, 
determination, or order of the Department, including 
any assertion of remedial liability by the Department 
against Applicant, and further reserves all rights 
including the rights to notice, to be heard, to appeal, 
and to any other due process respecting any action or 
proceeding by the Department, including the 
enforcement of this Agreement. The existence of this 
Agreement or Applicant' s compliance with it shall not 
be construed as an admission of any liability, fault, 
wrongdoing, or violation of law by Applicant, and 
shall not give rise to any presumption of law or finding 
of fact which shall inure to the benefit of any third 
party. 

B. Notwithstanding the foregoing, Applicant 
hereby waives any right it may have to make a claim 
pursuant to Article 12 of the Navigation Law with 
respect to the Site and releases the State and the New 
York Environmental Protection and Spill 
Compensation Fund from any and all legal or 
equitable claims, suits, causes of action, or demands 
whatsoever with respect to the Site that Applicant may 
have . as a result of Applicant's entering into or 
fulfi lling the terms of this Agreement. 

VIII. Indemnification 

Applicant shall indemnify and hold the 
Department, the State of New York, and their 
representatives and employees harmless from any 
c laim, suit, action, and cost of every name and 
description arising out of or resulting from the 
fulfillment or attempted fulfillment of this Agreement 
by Applicant prior to the Termination Date except for 
those claims, suits, actions, and costs arising from the 
State' s gross negligence or willful or intentional 
misconduct by the Department, the State ofNew York, 
and/or their representatives and employees during the 



course of any activities conducted pursuant to this 
Agreement. In the event that the Applicant is a 
Participant, this provision shall also include the 
Trustee of the State's Natural Resources. The 
Department shall provide Applicant with written 
notice no less than thirty (30) days prior to 
commencing a lawsuit seeking indemnification 
pursuant to this Paragraph. 

JX. Change of Use 

Applicant shall notify the Department at least 
sixty (60) days in advance of any change of use, as 
defined in ECL § 27-1425, which is proposed for the 
Site, in accordance with the provisions of6 NYCRR § 
375-1.1 l(d). In the event the Department determines 
that the proposed change of use is prohibited, the 
Department shall notify Applicant of such 
determination within forty-five (45) days of receipt of 
such notice. 

X. Environmental Easement 

A. Within thirty (30) days after the 
Department's approval of a Remedial Work Plan 
which relies upon one or more institutional and/or 
engineering controls, or within sixty (60) days after the 
Department's determination pursuant to Subparagraph 
11.E.2 that additional remediation is not needed based 
upon use restrictions, Applicant shall submit to the 
Department for approval an Environmental Easement 
to run with the land in favor of the State which 
complies with the requirements of ECL Article 71 , 
Title 36 and 6 NYCRR § 375-1.8(h)(2). Applicant 
shall cause such instrument to be recorded with the 
recording officer for the county in which the Site is 
located within thirty (30) days after the Department's 
approval of such instrument. Applicant shall provide 
the Department with a copy of such instrument 
certified by the recording officer to be a true and 
faithful copy within thirty (30) days of such recording 
(or such longer period of time as may be required to 
obtain a certified copy provided Applicant advises the 
Department of the status of its efforts to obtain same 
within such thirty (30) day period), which shall be 
deemed to be incorporated into this Agreement. 

B. Applicant or the owner of the Site may 
petition the Department to modify or extinguish the 
Environmental Easement filed pursuant to this 
Agreement at such time as it can certify that the Site is 
protective of public health and the environment 
without reliance upon the restrictions set forth in such 
instrument. Such certification shall be made by a 
Professional Engineer or Qualified Environmental 
Professional as defined at 6 NYCRR § 375- I .2(ak) 
approved by the Department. The Department will not 
unreasonably withhold its consent. 

XI. Progress Reports 

Applicant shall submit a written progress report of 
its actions under this Agreement to the parties 
identified in Subparagraph Ill.A. I of the Agreement 
by the I 0th day of each month commencing with the 
month subsequent to the approval of the first Work 
Plan and ending with the Tennination Date, unless a 
different frequency is set forth in a Work Plan. Such 
reports shall, at a minimum, include: all actions 
relative to the Site during the previous reporting period 
and those anticipated for the next reporting period; all 
approved activity modifications (changes of work 
scope and/or schedule); all results of sampling and 
tests and all other data received or generated by or on 
behalf of Applicant in connection with this Site, 
whether under this Agreement or otherwise, in the 
previous reporting period, including quality 
assurance/quality control information; information 
regarding percentage of completion; unresolved 
delays encountered or anticipated that may affect the 
future schedule and efforts made to mitigate such 
delays; and information regarding activities 
undertaken in support of the Citizen Participation Plan 
during the previous reporting period and those 
anticipated for the next reporting period. 

XII. Termination of Agreement 

Applicant or the Department may terminate this 
Agreement consistent with the provisions of 6 
NYCRR §§ 375-3.S(b), (c), and (d) by providing 
written notification to the parties listed in Paragraph 
IV of the Agreement. 

XII I. Dispute Resolution 

A. In the event disputes arise under this 
Agreement, Applicant may, within fifteen (15) days 
after Applicant knew or should have known of the 
facts which are the basis of the dispute, initiate dispute 
resolution in accordance with the provisions of 6 
NYCRR § 375-1.5(b)(2). 

B. All cost incurred by the Department 
associated with dispute resolution are State costs 
subject to reimbursement pursuant to this Agreement. 

C. Notwithstanding any other rights otherwise 
authorized in law or equity, any disputes pursuant to 
this Agreement shall be limited to Departmental 
decisions on remedial activities. In no event shall such 
dispute authorize a challenge to the applicable statute 
or regulation. 

XIV. Miscellaneous 

A. If the information provided and any 
certifications made by Applicant are not materially 
accurate and complete, this Agreement, except with 
respect to Applicant' s obligations pursuant to 
Paragraphs V, VIl.B, and VIII, shall be null and void 
ab initio fifteen ( 15) days after the Department' s 



notification of such inaccuracy or incompleteness or 
fifteen ( 15). days after issuance of a fina l decision 
resolving a dispute pursuant to Paragraph XIII , 
whichever is later, unless Applicant submits 
information within that fifteen ( 15) day time period 
indicating that the information provided and the 
certifications made were materially accurate and 
complete. In the event this Agreement is rendered null 
and void, any Certificate of Completion and/or 
Liability Limitation that may have been issued or may 
have arisen under this Agreement shall also be null and 
void ab initio, and the Department shall reserve all 
rights that it may have under law. 

B. By entering into this Agreement, Applicant 
agrees to comply with and be bound by the provisions 
of 6 NYCRR §§ 375-1 , 375-3 and 375-6; the 
provisions of such subparts that are referenced herein 
are referenced for clarity and convenience only and the 
failure of this Agreement to specifically reference any 
particular regulatory provision is not intended to imply 
that such provision is not applicable to activities 
performed under this Agreement. 

C. The Department may exempt Applicant from 
the requirement to obtain any state or local permit or 
other authorization for any activity conducted 
pursuant to this Agreement in accordance with 6 
NYCRR §§ 375-l.12(b), (c), and (d). 

D. I. Applicant shall use "best efforts" to 
obtain all Site access, permits, easements, approvals, 
institutional controls, and/or authorizations necessary 
to perform Applicant's obligations under this 
Agreement, including all Department-approved Work 
Plans and the schedules contained therein. If, despite 
Applicant's best efforts, any access, permits, 
easements, approvals, institutional controls, or 
authorizations cannot be obtained, Applicant shall 
promptly notify the Department and include a 
summary of the steps taken. The Department may, as 
it deems appropriate and within its authority, assist 
Applicant in obtaining same. 

2. If an interest in property is needed to 
implement an institutional control required by a Work 
Plan and such interest cannot be obtained, the 
Department may require Applicant to modify the 
Work Plan pursuant to 6 NYCRR § 375- I .6(d)(3) to 
reflect changes necessitated by Applicant's inability to 
obtain such interest. 

E. Tbe paragraph headings set forth in this 
Agreement are included for convenience of reference 
only and shall be disregarded in the construction and 
interpretation of any provisions ofthis Agreement. 

F. 1. The terms of this Agreement shall 
constitute the complete and entire agreement between 
the Department and Applicant concerning the 
implementation of the activities required by this 

Agreement. No term, condition, understanding, or 
agreement purporting to modify or vary any term of 
this Agreement shall be binding unless made in 
writing and subscribed by the party to be bound. No 
informal advice, guidance, suggestion, or comment by 
the Department shall be construed as relieving 
Applicant of its obligation to obtain such formal 
approvals as may be required by this Agreement. In 
the event of a conflict between the terms of this 
Agreement and any Work Plan submitted pursuant to 
this Agreement, the terms of this Agreement shall 
control over the terms of the Work Plan(s). Applicant 
consents to and agrees not to contest the authority and 
j urisdiction of the Department to enter into or enforce 
this Agreement. 

2. i. Except as set forth herein, if 
Applicant desires that any provision of this Agreement 
be changed, Applicant shall make timely written 
application to the Commissioner with copies to the 
parties in Subparagraph IV.A. I of the Agreement. 

ii. Jf Applicant seeks to modify an 
approved Work Plan, a written request shall be made 
to the Department's project manager, with copies to 
the parties listed in Subparagraph IV.A. I of the 
Agreement. 

iii. Requests for a change to a time 
frame set forth in this Agreement shall be made in 
writing to the Department's project attorney and 
project manager; such requests shall not be 
unreasonably denied and a written response to such 
requests shall be sent to Applicant promptly. 

G. I. If there are multiple parties signing this 
Agreement, the term "Applicant" shall be read in the 
plural, the obligations of each such party under this 
Agreement are joint and several, and the insolvency of 
or fai lure by any Applicant to implement any 
obligations under this Agreement shall not affect the 
obligations of the remaining Applicant(s) under this 
Agreement. 

2. If Applicant is a partnership, the 
obligations of all general partners (including limited 
partners who act as general partners) under this 
Agreement are joint and several and the insolvency or 
failure of any general partner to implement any 
obligations under this Agreement shall not affect the 
obligations of the remaining partner(s) under this 
Agreement. 

3. Notwithstanding the foregoing 
Subparagrapbs XlV.G. I and 2, if multiple parties sign 
this Agreement as Applicants but not all of the signing 
parties elect to implement a Work Plan, a ll Applicants 
are jointly and severally liable for each and every 
obligation under this Agreement through the 
completion of activities in such Work Plan that all 
such parties consented to; thereafter, only those 



Applicants electing to perform additional work shall 
be jointly and severally liable under this Agreement 
for the obligations and activities under such additional 
Work Plan(s). The parties e lecting not to implement 
the additional Work Plan(s) shall have no obligations 
under this Agreement relative to the activities set forth 
in such Work Plan(s). Further, only those Applicants 
electing to implement such additional Work Plan(s) 
shaJJ be eligible to receive the Liability Limitation 
referenced in Paragraph VI. 

4. Any change to parties pursuant to this 
Agreement, including successors and assigns through 
acquisition of title, is subject to approval by the 
Department, after submittal of an application 
acceptable to the Department. 

H. Applicant shall be entitled to receive 
contribution protection and/or to seek contribution to 
the extent authorized by ECL § 27-1421 (6) and 6 
NYCRR § 375-1.5(b)(5). 

I. Applicant shall not be considered an operator 
of the Site solely by virtue of having executed and/or 
implemented this Agreement. 

J. Applicant and Applicant's agents, grantees, 
lessees, sublessees, successors, and assigns shall be 
bound by this Agreement. Any change in ownersh ip of 
Applicant including, but not limited to, any transfer of 
assets or real or personal property, shall in no way alter 
Applicant' s responsibilities under this Agreement. 

K. Un less otherwise expressly provided herein, 
terms used in this Agreement which are defined in 
ECL Article 27 or in regulations promulgated 
thereunder shall have the meaning assigned to them 
under said statute or regulations. 

L. Applicant's obligations under this 
Agreement represent payment for or reimbursement of 
State costs, and shall not be deemed to constitute any 
type of fine or penalty. 

M. In accordance with 6 NYCRR § 375-
I .6(a)(4), the Department shall be notified at least 7 
days in advance of, and be allowed to attend, any field 
activities to be conducted under a Department 
approved work plan, as well as any pre-bid meetings, 
job progress meetings, substantial completion meeting 
and inspection, and final inspection and meeting; 
provided, however that the Department may be 
excluded from portions of meetings where privileged 
matters are discussed. 

N. In accordance with 6 NYCRR § 375- 1. 11 (a), 
all work plans; reports, including all attachments and 
appendices, and certifications, submitted by a 
remedial party shall be submitted in print, as well as in 
an electronic format acceptable to the Department. 

0. This Agreement may be executed for the 
convenience of the parties hereto, individually or in 
combination, in one or more counterparts, each of 
which shall be deemed to have the status of an 
executed original and all of which shall together 
constitute one and the same. 



MACQUESTEN TAKEOVER P ARTNERS, LLC 

OPERATING AGREEMENT 

[R1~~~~~~[Q) 
JAN 2 8 2015 

Division of 
Environmental Remed1at1on 

THlS OPERATING AGREEMENT (the "Agreement") of MACQUESTEN 
TAKEOVER PARTNERS, LLC (the "Company") made as of October~ °'f"'#\., 2014, is entered by 
'MACQUESTEN TAKEOVERMANAGERLLC,a limitedliabi litycompanydulyorganizedand 
valid ly exiting under the laws of the State of New York having a place for business at 438 Fifth 
A venue, Suite 100, Pelham, New York J 0803 ("MTM LLC"). 

RECITALS 

\\' HEREAS, the Company has been fonned as a limited liability company pursuant to the 
New York Limited Liability Company Law; and 

\VHEREAS, the part ies hereto desire to enter into this Agreement of the Comp;my, which 
document estab lishes the operating rules by which the Company is to be governed; 

NOW , THEREFORE, in consideration of the mutual covenants set forth herein and other 
valuable consideration, the receipt and sufficiency of which are acknowledged, MTM LLC agrees to 
operate the Company pursuant to the Act, as set forth in this Agreement, as follows: 

ARTJCLEONE 

OE FfNJTJONS 

The defined te1ms used in this Agreement shall, unless the context otherwise req uires, have 
tbe meanings specified in this Article One. 

~'Act" shall mean the New York Limited Liabi lity Company Law, Chapter 34 of the 
consolidated Laws of the State o f New York, Section l 0 l, et seq. (McKinney 2001), as it may be 
amended from time to time, and any successor to snid Law. 

"Ad justed Capita l Account Deficit" shall have the meaning set forth in Section 6.2.1. 

"Affiliate" shall mean with respect to any Member, a Person that directly or indirectly, 
through one or more intermediari es, has control of, is controlled by, or is under common control 
with , such Member. For these purposes, control means the possession, directly or indirectly, of the 
power to direct or cause lhe direction of the management of any Person whether through the 
ownership of voting securities: by contract or otherwise. 

"A pp roved Scope of W ork" shall mean the plans of the work to be perlormed in connection 
with Lhe Construction, which plans shall be subject to the approval of the Manager. 



" Articles of Organization" shall mean the Company's ArticlcsofOrganiz.ation as fi led with 
the Secretary of State, as it may be amended, supplemented or restated from time to time. 

"Capital Account" shall have the meaning set fo rth in Section 3.2. 

"Capital Cont ribution" shall 1nean U1e amount of cash and the fair market value of any 
property (other than cash) that a Member contributes or is deemed to have contributed to the 
Company pursuant lo Section 3. l. 

"Code" shall mean the Internal Revenue Code of 1986, as amended from time to time (or 
any corresponding provisions of any succeeding Jaw). 

"Company" shall mean Macqucstcn Takeover Panners, LLC. 

"Consent" or "Consent of the Members" or "Consent of the Manngcrs,' shall mean the 
unanimous vote of the Manager(s) or Members then entitled to vole on such matter, as applicable, 
without regard to Percentage Interests. 

"Construction" shall mean the construction of the Project to be performed in accordance 
with a scope of work to be approved by Consent of the Manager(s). 

"Depreciation" shall mean, with respect to each fiscal year or other period, an amount equal 
to the depreciation, amortization or other cost recovery deduction allowable with respect to a 
Company asset for such year or other period, except that., if the Gross Asset Value of an asset differs 
from its adjusted basis for Federal income tax purposes at the beginning of such year or other period, 
Depreciation shaJl be an amount that bears the same ratio to such beginning Gross Asset Value as the 
Federal income tax depreciation, amortization or other cost recovery deduction fo r such year or other 
period bears to such beginning adjuste.d tax basis; provided, however, that if the Federal income tax 
depreciation, amortization, or other cost recovery deduction for such asset for such year is zero, 
Depreciation shall be detenn ined with reference to such begiM ing Gross Asset Value using any 
reasonable method selected by the Managers. 

"Distributive Rights" shall mean a Member's right to receive distributions under this 
Agreement. 

"Gross Asset Value" shall mean the adj usted basis for Federal income tax purposes of each 
item of Company properly, except that the Gross Asset Value of each such item shall be adjusted to 
equal its gross fair value at the time of any of the events described in Section 3.2.3. FollO\.ving any 
such adjustment, the Gross Asset Value of such item shall be reduced by Depreciation with respect 
to such item. 

"Indemnified Person" shall have the meaning set forth in Section 4 .3. 

"Initinl Contributions" shall have the meaning set forth in Section 3.1 .1. 

" Managing Member" shall have the meaning set forth in Section 2.7.1. 
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"Members" shall have the meaning set forth in Section 2.6.1 . 

"Membership Interest" or "Membership Interests" shall have the meaning set forth in 
Section 2.6.1. 

"Net Cash Flow'' shall mean the gross reccjpts received by the Company on a cash basis 
derived from the operation and leasing of the Project, funds available to the Company as a result of 
mortgage financing or refinancing, the sale of a portion or the whole of the Project (including the 
principal and interest received in payment of any note received as consideration for any such sale), an 
award in partial condemnation, or proceeds of insurance, arising by reason of a taking, or damage to, 
or des truction o f part of the Project no t applied to the costs ofrcstoration thereof: interest or other 
income from reserves or from any source inclucting without limi tation the Company, other than the 
capital contributions of the Members, plus any reductions in the amount of the reserve previously 
established pursuant to subparagraph (iii) hereof, less (i) cash expenses incurred in the operation of 
the business of the Company, including interest and principal repayments on obligations to third 
parties, if any, interest and principal on loans from Members or Affiliates of Members, taxes, 
insurance and payments of all other operating expenses (bul nol including the incentive management 
fee described in Section 5.2 or depreciation or amortization taken with respecl to the Company's 
assets); (ii) cash expenditures fo r capital expenses, improvements and replacements, to the extent not 
funded by borrowing, capital contributions, or s imilar means; and (iii) a reasonable reserve, if any, 
which is required by any lender. 

"Net Income" or "Net Loss" shall mean with respect Lo each fisca l year or other period, an 
amount equal to the Company's Taxable Income or Tax Loss, as the case may be, fo r such year or 
pe1fod, together with the following adjustments: 

(a) any income of the Company that is exempt from federal income tax and not 
otherwise taken into account in computing Net Income or Net Loss pursuant to tltis definition shall 
be added Lo such Taxable Tncome or Tax Loss; 

(b) any expenditures of the Company described in Code Section 705(a)(2)(B) or 
treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations§ 1.704-1 (b )(2)(ivXi) and 
not otherwise taken into account in computing Net lncome or Net Loss pursuant to this definition 
shall be subh·acte.d from such Tnxablc Income or Tax Loss; 

(c) in the event the Gross Asset Value of any Company property is adjusted 
pursuant to Section 3.2.3, (A) the amount of such adjustment shall be taken into account as a gain or 
Joss on disposi ti on of such property for purposes of computing Net lncome and Net Loss, and (B) in 
lieu of the depreciation, amortization, and other cost recovery deductions taken into account in 
computing such taxable income or loss, there shall be Lakcn into account Depreciation for such fiscal 
year or other period, computed in accordance with the definition of Depreciation herein; 

(d) gai n or loss resulting from any dispos ition of Company property with respect 
to which gain or loss is recognized for Federal income tax purposes shall be compute.<! by reference 
to the Gross Ass~t Value of thc property disposed ot: notwithstanding that the adjusted tax basis of 
such property may differ from its Gross Asset Value; and 
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( e) notwithstanding any other provision of this definition of Net Income and Net 
Loss, any items comprising the Company's Net Income or Net Loss that are allocated pursuant to 
Section 6.2 shall not be taken into account in computing Net Income or Net Loss. 

"Ownership Change" shall have the meaning set forth in Section 6.3.2. 

"Percentage lnterest" shall mean the percentage interest of each Member as described in 
Section 2.6. l. The Percentage Interest of each Member is set forth on Schedule "A". 

"Per son " shall mean any individua l, partnership, corporation, limited liability company, 
unincorporated organization or association, trust or other entity. 

"Prime Rate" shall mean a rnte per annum equal to the arumal rate of interest publicly 
announced from time to time by The Bank of New York Mellon as its prime rate in effect at its 
principal office in New York City. 

"Proceeding" shall have the meaning set forth in Section 4.3. 

"Project,, shall mean the residential rental project to be known as Gateway West, loe<Ited in 
the City of Mount Vernon, County of Westchester, State of New York. 

"Regulations" shall mean the Income Tax Regulationspromulgatc<l under the Code, as such 
regulations may be amended from time to time (including corresponding provisions of any 
succeeding regulations). 

''Secretnry of State" shall mean the New York Secretary of State. 

"Substitute Member" shall mean any Person who or which is admitted to the Company as a 
Substitute Member pursuant to Section 7 .2. 

"Taxable Income" or "Tax Loss" shall mean with respect to each fiscal or other period, an 
amount equal to the Company's taxable income or loss for such year or period detennined in 
accordance with Code Section 703(a) (for thjs purpose, all items o f income, gain, loss or deduction 
required to be separately staled pursuant to Code Section 703(a)(1) shall be included in such taxable 
income or loss). 

"Tax Matters Member" shall have the meaning set fo rth in Section 10.6. 

' 'Transfer" shall mean any sale, transfer, gift, assignment, pledge or grant of a security 
interest, by operation of law or otherwise, in or of an interest in the Company or ofrights under th is 
Agreement, excluding, however, any grant of such a security interest in favor of the Company. 
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ARTICLE TWO 

ORGANIZATION 

2.1 Formation. The Members agree to and do hereby conliaue the Company pursuant to 
the provisions o f the Act ond this Agreement. The Members hereby ratify the execution and filing of 
the Articles of Organization o f the Company, as filed w ith the Secretary of State on July 3, 20 14. 

2.2 Name. The name o f the Company is Macquesten Takeover Partners, LLC. 

2.3 Purposes. The purposes for which the Company is formed arc as follows: to directly 
or indirectly, acquire, fi nance, own, develop, conslruct, rehabilitate, improve, maintain, operate, 
manage, lease and if appropriate or desirable, sell or otherwise dispose of the Project; to engage in 
any and all manner of business incidental lo the foregoing activities; and subject to the unanjmous 
consent of the Mc.mbers, lo engage in any lawful act or activity for which limited liability companies 
may be organized pursuant to lhe laws of the Sta te of New York. The Company shaJl have the 
power to do any nod ull acts and things necessary, appropriate, proper, advisable, incidental to or 
convenient for fortherance and accomplishment of its purposes. 

2.4 Principal Office. The location of the principal office of the Company shall be c/o The 
MacQuesten Companies, 438 Fifth Avenue, Suite 100, Pelham, New York l0803. The Company 
may establish any other p laces of business as the Managers may from time co time deem advisable. 

2.5 Duration. The tenn of the Company shall commence on the date that the Articles of 
Organization were filed by the Secretary of State and shall continue in full force and effect in 
perpetuity, unless earlier terminated in accordance with the provisions of this Agreement. 

2 .6 Members and Membership Interests. 

2.6. I The Members of the Company and their percentage mem bership imerests 
(individually the "Membership Interest'' or col lectively the "Membership Interests") are listed on 
Schedule "A" attached hereto. A Member's Membership Interest or Membership Interests is his, her 
or its interest in the Company's assets, liabi lities, capital, Net Income or Net Loss, subject to the 
provisions of thi s Agreement and the Act. The Membership Interest or Membership Interests shall 
be personal property for all purposes. 

2.6.2 Additional Members may be admitted into the Company as provided for in 
this Agreement. Unless named in this Agreement, or unless admitted to the Company as a Substitute 
Member as provided herein, no Person shall be considered a Member, and the Company need deal 
only with the Members so named and so admitted. TI1eCompany shall not be required to deal with 
any other Person by reason of an assignment by a Member or by reason of the dissolu tion, death or 
bankruptcy of a Member, except as otherwise provided in this Agreement. 

2.6.3 No Member shall be entitled lo any fees: commissions orothercompensalion 
from the Company for any services rendered to or performed for the Company, except as provided in 
this Agreement. 
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2.6.4 Except as otherwise provided herein, no Member shall give any consent on 
any matter or take any action as a Member acting on behalf o f or binding the Company, unless such 
matter shall first have been approved or consented to by the Manager(s). Except as otherwise 
provided in this Agreement or as required by the Act (which requirement sha ll not be pennitled by 
U1cAct lo be waived by this Agreement), the Members shall not be entitled to vole on any matter. It 
is the intention of the Members that, to the fullest extent pennissible undt.:r the Act and except as 
otherwise provided herein, all matters shall be determined and all action taken by the Manager(s), 
rather than the Members. The Company shall nol be required to hold annual orothermeeting5 ofthc 
Members. Subject to the foregoing, a meeting of the Members may be called at any time by the 
Manager(s). If called, meetings of Memb<.:rs shall be held at the Company's principal place of 
business or such other location selected by the Manager(s). Not less than (i ve (5) days nor more than 
thirty (30) days before each meeting, the )...tanager(s) shall give written notice of the meeting to each 
Member entitled to vote at the meeting. T he notice shall state the time, place and purpose of the 
meeting. Notwithstanding the foregoing provisions, cacb Ytember who is entitled to notice waives 
notice if before or after the meeting the Member signs a waiver of notice which is :filed with the 
records of Members' meetings, or is present at the meeting in person or by proxy. At a meeting of 
Members, the presence in person or by proxy of Members holding not less than two-thirds (2/3) of 
the Membership Interests shall constitute a quorum. A Member may vote either in person or by 
written proxy signed by the Member or by its duly authorized attorney in fact. Members may 
participate in a meeting by means of conference telephone or similar communicati ons equipment by 
means of which all persons participating in the meeting can speak to and hear each other. Such 
participation shall constitute presence in person at the meeting. Whenever the Members are required 
or pe1mitted to take any action by vote, such action may, upon the consent of the requisite number of 
Members setting fo rth the actions so taken und signed by the Members (or U1e required number 
thereof), be taken without u meeting. 

2.6.5 Any of the parties hereto shall be entitled to engage in and/or possess any 
interest in other businesses and investment ventures or transactions, of any nature or description. 
independently or with others, whether ex isli ng as of the date hereof or hereafter coming into 
existence, and whether or not directly or indirectly competitive with the business of the Company 
and no party shall be obligated to present any investment or business opportunity to the Company, 
even .if such opportunity involves a business similar to that of the Company. T he parties further 
acknowledge Lhat neither they nor the Company, as such, shall have any rights in or to any such 
independent ventures or the income or profits deri ved therefrom, by reason or any such party's 
respective participation in the Company. 

2.7 Management. 

2.7. I The business, operations and affairs of the Company shall be managed by one 
or more members (the "Managing Member" or "Managing Members"). The Members hereby agree 
to and do hereby vote appoint MTM LLC as the sole initial Managing Member of the Company. 
Any vacancy in the Managing Member shall be filled by Consent oflhe Members. Each Managing 
Member shal l serve Lmtil its resignation, removal or di ssolution. T he Members , by unanimous 
consent of those Members entitled to vote thereon, shall have the right to remove and replace any 
Managing Member in the evenl that such Managing Member (i) materially violates its fiduciary 
responsibili ties as a Managing Member of the Compan y; (ii) is in malerial breach of this Agreement 

6 



for thirty (30) days after notice thereof has been given by any Member; provided, however, that if 
such breach is of the type that cannot reasonub ly be cured within thirty (30) days, the Members sh nil 
not have the right to remove the Managing Member under this Section 2.7. I for a sixty (60) day 
period after such notice is given so long as such Managing Member is diligently pursuing a cure of 
such breach at all relevant tim~ during such sixty (60) day period; or (i ii) willfully violates any law 
regulation or order applicable to the Company which has a material adverse financial impact on the 
Company (each, an "Act of Default"), provided however that no Member that is also a Managing 
Member which has committed an Act of Default shall be pennitted to vote on such removal and 
nppointment of a replacement. 

2.7.2 Each Managing Member, upon prior written notice to the Members, may 
designate one ind ividual to act on its behnlf as Managing Member hereunder. 

2.7.3 Notwithstanding anything to the contrary in this Agreement, the following 
shall be "Major Decisions" and the Managing Member(s) shall not undertake any of the following 
actions without the unanimous consenl of the Members: 

(a) Amend this Agreement; 

(b) Deviate from any of Lhc purposes of the Company as set forth in 
Section 2.3; 

(c) Cause the Company to guarantee the obl igations of any Person other 
than the Company; 

(d) Dissolve or wind up tllC Company, or cause the same, except as 
provided in Section 8.1; 

( e) Admit any other Members to the Company except us provided herein; 

(f) Transfer a Membership Interest, except as otherwise provided in this 
Agreement; 

(g) Resign or othern'ise withdraw from the Company, except ns 
otherwise provided in this Agreement; 

(b) Acquire any interest in any entity; or 

(i) Merge, combine, or consolidate the Company with any other Person. 

2. 7.4 The Managing Membcr(s) shall be entitled to and shall be reimbursed by the 
Company for all reasonable out-of-pocket expenses (exclusiveof nonnal overhead expenses, such as, 
without limitation, office rent, office staff and personnel, telephone, meals, au tomobile 
transportation) incurred by any Managing Member on behalf of the Company. 
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2.7.5 All decisions made for and on behalf of the Company by Consent of the 
Managing Member(s) shall be binding upon the Company. No Person dealing with any Managing 
Member shall be required to determine its authority to enter into any undertaking on behalf of the 
Company, nor to detennine any fact or circumstance bearing on the ex istence of such authori ty; 
provided, however, that nothing herein contained shall extinguish, limit or condition the liability of 
ony Managing Member to the Members to d ischarge its obligations in at:cordance wiU1 this 
Agreement and the Act. Any one Managing Member can execute, on behalf of the Company, 
contracts, agreements, instruments, leases, notes or bonds, mortgages on Company assets securing 
indebtedness and any and all other documents incidental thereto provided there is the requisite 
Consent as provided in this Agreemen t to take such action. 

2.7.6 (a) TI1e Members agree that the Company shall hire MacQuesten 
Development, LLC to serve as the developer for the Project (lhe "Developer") pursuant to a 
Development Agrec..mcnl to be entered into between the Developer and the Company. which 
Developer shall be paid a development foe as described therein. 

(b) The Members agree that the Company shall hire Cornell Pace Inc. as 
marketing, rent-up and properly management agent for the Project (the " Management Agent") 
pursuant to a management agreement to be entered into between the Management Agent and the 
Company, which Management Agent shall bt: paid a fee as described therein. 

2.7.7 Except as specifically provided in Section 2.7.3, all decisions and actions by 
or on behalf of the Company, including all decisions and actions concerning the financing, 
refinancing, development and operating of the Project, shall be made by Consent of the Managi ng 
Mernber(s). Except as specifically provided in Section 2.7.3, the Managing Member(s) in addition to 
(and not in limitation of) all other powers held by them, shall have the power and authority co: 

(a) Make any changes to the Project's development budget and approve 
construction change orders; 

(b) Make any change to the Approved Scope of Work; 

(c) Enter into or modi fy any agreement or contract binding on the 
Company; 

(d) Terminate the services of the Company's accountant or attorneys, the 
architect for the construction of the Project, the management agent for 
the Project or tenni11ale, amend or modify the contract with any of 
them or any material agreement affecti ng the Proj ect or grant any 
material waiver of consent thereunder; and 

(e) Cause the Company to refrain from taking any action which would 
resul l in the delay of the construction of the Proj cct. 

2. 7 .8 The 1'·1anaging Member shat I arrange debt and equity financing for the Project. 
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2.7.9 If the Members are unable to agree upoo any matter or matters arising under 
this Agreement for which unanimous consent or approvul of the Members is requ ired, each Member 
shall select an advisor and, withi n three (3) days thereafter, such advisors shall j ointly select and 
appoint one (l) independent individual possessing relevant experience (the " Independent Third 
Parly"), who shall be unrelated to any of the Members, or any of their Affi liates, shareholders, 
officers, directors, members or partners as the case may be. The Independent ·n1ird Party shall 
detennine within fi vc (5) days thereafter the action or matter at issue, and the determination of such 
Independent Third Party shall be binding upon the Member. Furthermore, in the event the aforesaid 
advisors cannot agree upon an Independent Third Party within three (3) days as described herein, 
such matter shall, upon the request of any pruty involved, be submitted to, and settled by, arbitration 
in the County in which the pri ncipal place of business of the Company is then located, pursuant to 
the commercial arbitration rules then in effect of the American Arbitration Association (or at any 
other Lime or place or under any other form of arbitration mutual ly acceptable to the parties 
involved). Any award rendered shall be final and conclusive upon the parties and a judgment 
thereon may be entered in a court of competent j urisdiction. The expenses of the arbitration shall be 
home equall y by the parties to the arbitration, provided that each party shal l pay for and bear the cost 
of its own experts, evidence and attorneys' fees, except that in the discretion of the arbitrator any 
aw:ird may include the attorneys' fees of a party i f the arbitrator expressly determines that the party 
against whom such award is entered has caused the matter, dispute, controversy or claim to be 
submitted to arbitration as a d ilatory tactic or in bad faith. 

ARTICLE THREE 

CAPITAL; CAPlTAL ACCOUNTS; AND LOANS 

3.1 Capital Contributions. 

3 .1. 1 Each Member has made the initial Capital Contributions (the " Initial 
Contributions") as set forth opposite its name on Schedule "A" hereto. 

3.1.2 Additional Capital Contributions. The Members have agreed that the 
projected pre-development costs of the Project to be funded will be approximately $3,200,000.00the 
"Total Contributions"). The Members shall have the responsibil ity upon the written request of the 
Managing Member to fund additional Capital Contributions to pay for all pre-development costs in 
connection with the development of the Project up to $3,200,000.00 (the "Additional 
Contributions"). The Managing Member shall issue a written notice to the Members requesting that 
such Additional Contributions be made on a pro rata basis, which notice shall specify (i) the total 
amount of such Additional Contributions being required and the reason therefor; (ii) each Members 
pro mta share of the total Additional Contribution being sought; and (iii) the date such Additional 
Capital Contributions by the Members are due and payable. The amount of Capital Contributions 
made by each Member as of the dale hereof is as set forth in Exhibit A shall be amended, as 
applicable, to reflect the Additional Contributions of the Members. 

3. 1.3 Limitati on on Amount of Additional Capi tal Contributions. The Managing 
1embcr may issue a call for Capi tal Contributions in excess of the Total Contributions in its 

discretion. 
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3. 1.4 No Member shall be entitled lo withdraw any part of its Capital Contribution 
from the Compan y or lo receive any distribution from U1c Company, except as expressly provided in 
this Agreement. No Member shall be entitled lo demand or receive any property from the Company 
other than cash as expressly provided herein. 

3. 1.5 No Member shall be paid interest on any Capital Contribution. 

3. 1.6 Default in Making Contributions. lf any Member fa ils to make any Capital 
Contribution (the aggregate amoun t not so contributed by the Members is herein refen-ed to as the 
"Unpaid Member Contribution"), all other Members shall be enHtled (but not required) to make 
further additional Capital Contributions on a pro rata basis, up to an aggregate amount not to exceed 
the total Uopaid Member Contribution. 

If a Member fails to pay any amount required to be paid under this Agreement (a "Defaulting 
Member"), t he Company and the non-Defaulting Members may each pursue any and all avai lable 
legal o r equitable remedies against the Defaulting Member, including, without limitation, actions to 
compel payment of the amount due. The amount in default (the "Default Amount") shall (A) bear 
interest from the date of default until payment in ful l at an annual rate equal to the lower of (i) the 
Prime Rate p lus five percent (5%) or (ii) the maximum rate permitted by law, and (B) shall include 
all reasonable fees, costs and expenses incurred by the Company in cormection with enforcement of 
its rights and the Defaulting Member's obligations under this Agreement. 

Jf a Defaulting Member bas not corrected the default within thirty (30) days of written noticeof such 
defau lt, a non-Defaulting Member or Members may purchase, pro rata in proportion to their relative 
Percentage Interest, or as they may otherwise agree, the Membership Interest of the Defaulting 
Member by giving thirty (30) days prior writlen notice thereof to the Defaulting Member. The 
purchase price shall equal ninety percent (90%) of the book value of the Defaulting Member's 
Membership Interest. 

3.2 Capita l Accounts. An individual capital account (the "Capital Account") shall be 
maintained for each Member in accordance with the following provisions: 

3.2.1 Each Member's initial Capita l Account balance is as set forth on Schedule 
"A" hereto. Following the date hereof, each Member's Capital Account shall be credited with (l) the 
amount of additional contributions made by such Member to the Company; and (2) the amount of 
such Member's allocable share of Net Income and any items of Company income and gain that are 
specially allocated to such Member pursuant to Article Six hereof. 

3.2.2 Each Member's Capital Account shall be charged w ith (1) the amount of cash 
distributed to such Member by the Company (other than cash distributed in repayment of any loan by 
such Member to the Company or as payment of interest thereon); (2) the amouat of such Member's 
all ocable share of Net Loss and any items of Company loss and deduction that are specially allocated 
to such :\It ember pursuant to Article Six hereof; (3) the Gross Asset Value of any property distributed 
to such Member by the Company (net of liabilities secured by such distributed property that such 
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Member is considered to assume or take subj ect to under Code Section 752); and (4) the amount of 
any expenditures described in Code Section 705(a)(2)(B) allocated lo such Member. 

3 .2.3 Tn the event of ( l) the acquisition of an additional interest in the Company by 
any new or existing Member in exchange fo r more than a de m inim is Capital Contribution; (2) the 
distribution by the Company to a Member of more than a de minim is amount of the assets of the 
Company as consideration fo r an interest in the Company; (3) the liquidation of the Company for 
federal income tax purposes pursuant to Regulation § I. 704-1 (b )(2)(ii)(g); or ( 4) in connection w ith 
an election under Sections 734(b) or 743(b), but only as provided in Regulation §1.704-
1 (b )(2)(iv)(m), the Gross Asset Values of the Company's assets shall be adjusted (limited, in the case 
of the events described in clauses (1) and (2), to adjustments which the Managing Members 
determi ne are necessary or appropriate to re flect the re lative economic.: interests of the Members) to 
equal their then fair market values (as determined by the Managing Members), and the Capita l 
Accounts of each Member shall be credited or charged with such Member's share (as detennined 
under Article Six hereof) of the Net Income or Net Loss resulting from suchrevaluationofCompany 
assets. 

3.2.4 In the event that any Membership Interest in the Company is transferred in 
accordance with the tenns of this Agreement, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest. 

3 .2.5 The foregoing provisions and the other provisions ofthe Agreement relating to 
the maintenance of Capital Accounts arc intended to comply with Regulation§ 1.704-1 (b), and shall 
be interpreted and appl ied in a manner consistent with such Regulation. 

ARTICLE FOUR 

LIABILITY OF MEMBERS 

4.1 Members Not Liable for Company Losses. Except as expressly provided under the 
Act, the Members shall have no personal liability for the losses, debts, claims, expenses or 
encumbrances of or against the Company or its property. 

4.2 Liability of Members and Managing Members to other Members and the Company. 
Neither the Members nor the Managing Member(s) shall be liable, responsible, or accountable in 
damages or otherwise to the Company or any of its Members for any failure to take nny action or the 
taki ng of any aclion within the scope of authority conferred on them by this Agreement made in good 
fa ith. T he Managing Member(s) shall not be liable to the Members because any tax ing authori ties 
disallow or adjust any deductions or credits in the Company's income tax returns or for the return of 
all or any portion of the capital contributions of the Members. A Member and a Managing Member 
shall be liable, responsible and accounwblc in damages to the Company and the Members only for 
any acts perfonn ed by such Member or Managing Member arising out of or resulting from the fraud, 
criminal action, gross negligence or willfu l misconduct of such Member or Managing Member. 
Nothing in this paragraph shall be deemed to make the Members or Managing Members liable, 
responsible or accountable to persons other than the Company or the Members. 
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4.3 Right to Indemnification. Subject to the limitations and conditions provided fo r in 
th is Article and the Act, each Person (an " lndemnified Person") who was or is made a party or is 
threatened to be made a party to or is involved in any threatened, pending or completed action, suit 
or proceeding, whether civil , crimjnal, administrati\'e, arbi trative or investigative (a "Proceeding"), 
or any appeal in such a Proceed ing, by reason of the fact that he or she was o r is a Member, a 
Managing Member or an officer of the Compunyor he or she was or is the legal representativeo:4 or 
a member, manager, director, officer, partner, venturer, proprietor, trustee, employee, agent or 
similar fonctionary of, a Member or Managing Member, or aris ing out of any actions taken by any of 
them in such capacity, shall be indemnified by the Company against j udgments anc.l penalties 
(including excise and similar truces and punitive damages), fines, settlements and reasonable costs 
and expenses (including, without limitation, reasonable attorneys' fees) actually incurred by such 
lndemnified Person in connection with such Proceeding if Lhe Managing Member or the Members 
holding not less than two-thirds (2/3) of the Percentage Interests determine thnt such lndemnified 
Person acted in good faith and in a manner he or she reasonably believed to be in, or not opposed to, 
the best interests of the Company and, with respect to any criminal Proceeding, had no reasonable 
cause to believe such conduct was unlawful. The termination of any action, suit or proceeding by 
judgment, order, settlement., conviction, or upon a p lea ofnolo contendere or its equivalent, shall not, 
of itself; create a presumption that the Indemn ified Person did not act in good faith and in a manner 
which he or she reasonably believed to be in or not opposed to the best interests of the Company or, 
with respect to any criminal Proceedings, that the Jndemnjfied Person had reasonable cause to 
believe such conduct was unlawful. 

4.4 Derivative Claims. Subject to the limitations and conditions provided for in this 
Article and the Act, the Company sh al I and does hereby indemnify any Person who was or is a party, 
or is threatened to be made a party, to any threatened, pending or completed action or suit by or in 
the right of the Company to procure a judgment in its favor by reason of the fact that such Person is 
or was a Member, Managing Member or an officer of the Company, the legal representative of a 
Member, Managing Member or officer, or a member, manager, director, officer, partner, venturer, 
proprietor, trustee, employee, agent or similar functionary of a Member or Managing Member, or 
arising out of any actions taken by any of them in such capacity, against costs and expenses 
(including reasonable attorneys' fees) actually and reasonab ly incurred by such Person in connection 
with the defense or settlement of such action or suit, if such Person acted in good faith and in a 
maru1er he or she reasonably believed to be in, or not opposed to, the best interests of the Company, 
provided that no indemnification shall be made in respect of any claim, issue or matter as to which 
such Person shall have been adjudged to be liable for gross negligence or wilJ ful misconduct in the 
performance of his or her duties to the Company unless, and only to the extent that, the court in 
which such action or suit was brought shall detennine upon application that, despite the adjudication 
ofliability, but in view of all circumstances of the case, such Person is fairly and reasonably entitled 
to indemnity for such expenses as the court shall deem proper. 

4.5 Success on Merits. To the extent that a Person has been successful, on the merits or 
otherwise, in the defense of any Proceeding refen-ed to in Sections 4.3 or 4.4 or in defense of any 
claim, issue or matter therein, such Person shall be indemnified against expenses (including 
attorneys' fees and disbursements) actually and reasonably incurred by such Person in connection 
therewith. 
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4.6 Determinations. Any indemnification under this Article (unless ordered by a court) 
shall be made by the Company only as nulhorizcd in the specific case, upon a detennination that 
indemnification is proper in the circumstances because such Person has met the applicable standard 
of conduct set forth therein. Such determination shal l be made (i) by the Managing Member or by 
the holders of two-thirds (2/3) of the Membership Interests who were nol parties to such 
Proceedings~ or (ii) if such a quorum is not obtainable, or even if obtainable, if a quonim of 
disinterested Members so directs, by tbe Company's independent legal counsel in a written opinion. 

4.7 Survival. Indemnification under this Article shal l continue as to a Person who has 
ceased to serve in the capacity, which initially entitl ed such Person to indemnity hereunder. The 
tights granted pursuant to this Article shall be deemed contrncl rights, and no amendment, 
modification or repeal of this Article shall have the effect oflimiting or denyi ng any such rights with 
respect to actions taken or Proceedings arising prior to aoy such amendment, modi Ci cation or repeal. 

4 .8 Advance Payment. The right to indemnification conferred by this Article shall 
include the right to be paid or reimbursed by the Company for the reasonable expenses incurred in 
advance of the final disposition of the Proceeding and without any detennination as lo the Person's 
u ltimate entitlement to indemnification; provided, however, that the payment of such expenses 
incurred in advance of the final disposition of a Proceeding shal I be made only upon delivery to the 
Company of a written affirmation by such Person of hi s or her good faith belief that he or she has 
met the standard o f conduct necessary for indemnification under lhis Article and a written 
undertaking, by or on behalf of such Person, to repay all amounts so advancedi fitshal l ultimately be 
determined that such Person is not enti tled to be indemnified under this Article or 0L11erwise. 

4.9 Noncxclusivity of Right<>. The right to indemnifi cation and the advancement and 
payment of expenses conferred by this Article shall not be exclusive o f any other right which a 
Person may have or hereaflcr acquire under any law (common or statutory), any provision of the 
Articles of Organization or this Agreement, any vote oflhe Members or otherwise. 

4.10 Insurance. The Company may purchase and maintain insurance, at its expense, to 
protect itsel f and any Indemnified Person against any expense, liability or loss, whether or not the 
Company would have the power to indemnify such Person against such expense, liability or loss 
under this Article. 

4.11 Savings Clause. If this Article or any portion thereof shall be invalidated on any 
ground by any court of competent jurisdiction, then lhe Company shall nevertheless indemnify and 
hold harmless each Indemnified Person as to costs: charges and expenses (including reasonable 
attorneys' fees), judgments, fu1es and amounts paid in settlement with respect to any Proceeding, 
'>vhether civil , criminal, administrative or investigative to the full extent pem1itted by any applicab le 
portion of this Article that shall not have been invalidated and to the fullest ex.tent permitted by 
applicable law. 

ARTICLE FIVE 

13 



DISTRIBUT f ONS 

5.1 Distributions Generally. 

5.1. l Except as otherwise proyjded in this Section 5.1, the time an<l amount of any 
distributions of Net Cash Flow of rhe Company shall be detem1ined by Consent the Managing 
Mcmber(s) acting in their sole discretion; provided, however, that distributions o f Net Cash Flow 
shall be made no less frequently than annuaJly within 45-60 days following the end o f each fiscal 
year of the Company. 

5.1.2 The Company shall reta in funds necessary lo cover its reasonable business 
needs, which shal I include reserves against possible losses and the payment and making provision for 
the payment, when due, of obligations of the Company, and may retain funds for any other Company 
purposes. The amounts of all such reserves and the purposes for which all such reserves are made 
shall be determined by Consent of the Managing Mcmbcr(s). 

5.2 Application and Distribution of Net Cash Flow. Except as set forth below, all 
Distributions shall be made to the ~1embcrs pro rata in proportion to their Membership Interests as of 
tbe record date set for such Dis tribution. 

ARTICLE SIX 

ALLOCATIONS 

6.1 Allocations of Net Income and Net Losses. After making the allocations (if any) 
required by Section 6.2 hereof, Net income or Net Loss shall be allocated for each Fiscal Year to 
each Member in accordance with the ralio of the value o f his, her or its Capital Account to the value 
of all Capital Acco unts in the aggregate. 

6.2 Regulatory Allocations. 

6.2. l Notwithstanding any other provision of this Agreement, Net Loss (or items of 
deduction as computed for book purposes) shall oot be allocated lo a Member to the extent that the 
Member has or would have, as a result of such allocation, an Adjusted Capital Account Deficit. As 
used herei n, a Member's "Adjusted Capital AccoW'lt Deficit" shall mean and refer to such Member's 
Capital Account, increased by any amounts which such Member is obligated to restore pursuant to 
the te11ns of this Agreement or is deemed to be obligated to restore pursuant lo the penultimate 
sentences of Regulation §I .704-2(g)(l) and § 1. 704-2(i)(5), and reduced by any adjustments, 
al locations or di stributions described i11Regulation§1.704- 1 (b)(2)(ii)(dX4), (5) or(6) .. A.ny Loss (or 
items of deduction as computed for book purposes) which otherwise would be allocated to a 
Member, but which cannot be allocated to such Member because of the application of the 
immediately preced ing senlcncc, shal l instead be allocated to the other Members, in accordance wlU1 
their respective Percentage Interests, subject to the limitation imposed by the immediatelyprcccding 
sentence. 
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6.2.2 1n order to comply with the "qualified income offset" requirement of the 
Regulations under Code Section 704(b ) , and notwithstanding any other provision of th is Agreement 
to the contrary, except Section 6.2.3, in the event a Member for any reason (whether or not expected) 
has an Adjusted Cap ital Account Deficit, i t~ms of Net Income (consisting of a pro rata portion of the 
items thereof) shall be allocated to such Member in an amount and manner sufficient to eliminate as 
quickly as possib le the Adj usted Capital Account Deficit. 

6.2.3 In order to comply w ith Lhe " minimum gain chargeback" requirements of 
Regulation §l.704-2(f)( l) and §1.704-2(i)(4), and notwithstandi ng any other provision of this 
Agreement to the contrary, in the event there is a net decrease in a Member's share of Company 
minimum gain (as defined in Regulation § 1 . 704-2( d)(l )) and/or Member nonrecourse debt minimum 
gain (as defined in Regu lation § 1 . 704-2(i)(2)) during a Company taxable year, such Member shalt be 
allocated items of income and gain for that year (and if necessary, for other years) as required by and 
in accordance with Regulation § 1. 704-2(t)(1) and § I . 704-2(i)( 4) before any other al location is made. 

6.2.4 Notwitbs tand ingany o ther provision of this Agreement, all items of deduction 
and loss that, pursuant to Regulation§ 1. 704-2(i), are attributab le to a nonrecourse debt for which a 
Member (or a Person related to such Member under Regulation§l.752-4(b)) bears the economic risk 
ofloss (withi n the meaning of Regulation§ 1. 752-2), shall be allocated to such Member as required 
by Regulation § 1. 704-2( c). 

6.3 O ther Allocation Rules. 

6.3.1 Each separate item of income, deduction, gain and loss of the Company shall 
be allocated among the Members in the same proportion as the portion of the total Net Income or Net 
Loss for the period which is credited or charged to the Capital Account of each Member bears to the 
total Net Income or Net Loss for such period. 

6.3.2 If the Percentage Interests of the Members change during a year, then, unless 
otherwise detemrineu by the M anaging Member, Net Income or Net Loss for such year shall be 
al located among the Members fo r the periods before and after the date on which the change in 
Percentage Interests (hereinafter called an "Ownership Change") became effective, based on an 
interim closing of the books. This Section 6.3 .2 shall apply both for purposes of computing a 
Member's Capital Account and for all ocation purposes. 

6.3 .3 Income, gain, loss and deductionsofthe Company shall, solelyfor income tax 
purposes, be allocated among the Members in accordance with Code Section 704( c), so as to take 
account of any difference between the adjusted basis of the assets of the Company for Federal 
income tax purposes and their respective Gross Asset Values, and otherwise shall be allocated. in the 
same manner as the rt:lutcd book icems were allocated under Sections 6.1 and 6.2 hereof. Except as 
otherwise determined by Consent o f the Managing Mcmber(s), any allocations required by Code 
Section 704(c) shall be effectuated using the traditional method described in Regulation §1.704-
3(b)(1 ). 

ARTICLE SEV EN 
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TRANSFERS OF MEMBERSHIP INTERESTS; 
ADMCSSJON OF ADDITIONAL MEMBERS 

7.1 Transfers o f Mc::mbership [nterests. Except as specifically provided in this 
Agreement, no Member shall have tbc right to Transfer or otherwise dispose of nil or any portion of 
his or her Membership Interest in the Company, w ithout the Consent oft he Managing Member(:;) 
(which Const:nt may be granted or withheld in its or their sole and absolute discretion), provided, 
however, that upon the death o f a Member if such Member -is a natural person, such Member's 
Distributive Rights may be transferred to his estate or beneficiaries, but such lransferee(s) shall 
acquire no other rights hereunder unless adrnjtted as Members in accordance with the provisions of 
Section 7 .2 hereof. 

7.2 Substitute Members. Subject to the provisions of Section 7.1 above, and 
notwithstanding anything lo the contrary oontained in this Agreement, the assignee of a Membership 
Interest shall have the right to become a substitute member in the Company only if ( I) the consent 
referred to in Section 7.1 has been obtained; (2) the assignor so provides in an ins tmment of 
assigrunent; (3) the assignee agrees in writing to be bound by the lenns of this Agreement and the 
Articles of Organizatioo in the form of j oinder attached hereto as Exhibit I; and ( 4) the assignee pays 
the reasonable costs incurred by the Company in preparing and recording any necessary amendments 
to this Agreement and the Articles of Organization, unless waived by Consent of the Managing 
Member(s). 

ARTICLE EIGHT 

DISSOLUTION, LIQU LDATION ANO TERM INATION 

8.1 Dissolution. 

following: 
8.1.1 The Company shall dissolve upon, but not before1 the first to occur of die 

(a) By the unanimous vote of the Members; 

(b) The disposition of substantially all of the assets of the Company in a 
transaction other than a sale-leaseback, or an installment sale 
transaction; 

(c) The dissolution, ba11kruptcy, death, resignation, expulsion or 
incompetency of any Member unless the holders of two-thirds (2/3) 
of the remaining Membership Interests consent to continue the 
business of the Company; and 

( d) Any other event, which, under the Act, would cause the dissolution of 
a limited liability company unless the holders of two-thirds (2/3) of 
the remaining Membership Interests consent to continue the business 
of the Company. 
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8. 1 .2 Upon dissolution of the Company, the Company shall irnmediatelycommence 
Lo wind up its affairs and the Managing Member(s) shall proceed with reasonable promptness to 
liquidate the business of the Company. 

8. 1.3 During the period of the winding up ofU1c affairs of the Company. the rights 
and obligations of the Members shall continue. 

8.2 Liquidation. The Company shall tenninate after its affairs have been wound up and 
its assets fully distributed in liquidation as follows: 

(a) fi rst, to the payment of the debts and Liabilities o f the Company (other than 
loans made by a Member or an Affiliate of a Member to the Company) and the expenses of 
liquidation; 

(b) next, to the setting up of any reserves which the Managing Mcmbcr(s) by 
Consent may deem reasonably necx:ssary for any contingent or unforeseen liabi Ii ti es or obligations of 
the Company provided that any reserves not necessary to satisfy such liabilities or obligations are 
distributed as soon as practicable; 

( c) next: to the Members or an Affi Ii ate of a Member, to the extent such Persons 
have made loans to the Company, an amount equal to any unpaid accrued interest on, and then the 
principal balance of, such loans; provided, however, that in the event the liquidation proceeds shall 
be insufficien t to pay all such interest and principal, payment fi rst shall be made of interest on such 
loans in the order in which such loans were made and then repayment o f the principal shall be made 
in the order in which such loans were made; 

(d) next, to the Members to repay any Capital Contributions made by lhem,pari 
passu, in proportion to their respective Capital Contributions; and 

(e) thereafter, to the Members, in proportion lo their positive Capita l Account 
balances (after taking into account all adjustments to Capital Accounts as provided in this Agreement 
for all periods including such fiscal year). 

8.3 CanccllationofCet1ificate of the Company. Upon the completion of the liquidation 
of Company's property, the Managing Member(s) shall cause the cancellation of the Articles of 
Organization and all qualifications of the Company as a foreign limited liability company in 
jurisdictions other than the State of New York. 
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ARTf C LE NJ NE 

COMPANY PROPERTY 

9. 1 Company Property. The Company's property shall consist of all Company assets and 
all Company funds. Title to the property and assets o f the Com puny may be taken and held only in 
the name of the Company or in such other name or names as shall be determined by the Consent of 
the Managing Member(s). All property now or hereafter owned by the Company shall be deemed 
owned by tbe Company as an entity and no Member, individually, shall have any ownership of such 
property. Title to the assets and properties, real and personal, now or hereafler owned by or leased to 
the Company, shall be held in the name of the Company or in such other nam e or names as the 
Managing Mcmber(s) by Consent shall determine; provided, however, that if title is held other than 
in the name of the Company, the Person or Persons who hold title shall certify by instrument duly 
executed and acknowledged, in form for recording or filing, that ti tle is held as nominee and/or 
trustee for the benefit of the Company pursuant to the tenns of this Agreement and an executed copy 
of such instrument shall be delivered to each Member. 

9.2 Prohibition Againsc Partition. Each Member hereby pennanently waives and 
relinquishes any and all rights he or she may have to cause all or any part of the property of tho 
Company to be partitioned, it being the intention of the Members to prohibit any Member from 
bringing a suit fo r partition against the other Members, or any one of them. 

ARTICLE TEN 

RECORDS AJ\1> ACCOUNTCNG; FISCAL AFFAIRS 

10. 1 Fisca l Year. T he fisca l year of the Company shall be the calendar year. 

10.2 Bank Accounts. All funds o f the Company shall be deposited in such bank or savin~ 
and loan account or accounts as shall be designated by the Managing Member(s). Withdrawals from 
any such bank account shall be made upon such signatures as the Managing Member may designate, 
and shall be made only for the purposes of the Company. 

10.3 Books and Records. The Managing Member(s) shall, at the Company's cost and 
expense, maintai n full and accurate books of the Company, in accordance with the Company's 
accounting policies consistently applied, at the principal place of business of the Company, showing 
all receipts and expenditures, assets and liab ilities, Net Income or Net Loss, and all other records 
necessary for recording lhe Company,s business and affairs, including those sufficient to record the 
al locations and distributions provided for in this Agreement. The books and records shal l, upon 
reasonable prior notice to the Company, be open for inspection and copying by any Member or his or 
her duly authorized representatives during regular business hours al such principal placeofbusiness. 
Any expense for any inspection or examination shall be borne by the Member causing such 
inspection or review to be conducted. Any infonnation obtained by a Member with respect to the 
affairs o f the Company shall, except as may be required by law, be kept strictly confidential. 
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I 0.4 Tax Status. Each of the Members hereby recognizes that the Company will be treated 
us a partnership for Federal, state and local income tax purposes and will be subject to all provisions 
of Subchapter K of Chapler I of Subtitle A o f the Code. 

I 0.5 Tax Retums: Elections. 

10.5. l The Tax Matter Member shall cause all income tax and information retums for 
the Company to be prepared by the Company's accountant and shall cause such tax returns lo be 
timely filed with the appropriate authorities. All decisions regarding tax elections shall be made by 
Consent of the Managing Members with the consent oft11e Tax Matters Member. Copies of such tax 
and in formation returns shall be kept al the principal office of the Company or at such other place as 
the Tax Matters Member sha ll determi ne and shall be available for inspection by the Members or 
their representatives during normal business hours. T he Managing Member s hall furnish each 
Member within ninety (90) days after the end of each fi scal year with such information as may be 
necessary to enable each Member to file his Federal income tax return and any required state income 
tax rctum. T he Managing Member shall cause the Company to pay, out of available cash flow and 
other assets o f the Company, any taxes payable by the Company. 

10.5.2 The Company may, but is not required to, make an election for Federal income 
tax purposes to the extent permitted by appl icable law and regulations, as follows: 

(I) in case of a transfer of all or part of any Member's Membership 
Interest, the Company may elect in a timely manner pursuant to Code 
Section 754 and pursuant to coITesponding provisions of applicable 
state and local tax laws to adjust lhc bases of the assets of the 
Company pursuant to Code Sections 734 and 743; and 

(2) all other elections required or permitted to be made by the Company 
shal l be mode in such a manner as the Managing Members, in 
consultation with the Company's attorneys or the Company's 
accountant, detennine by Consent to be most favorable to the 
Members. 

I 0.5.3 Each Member agrees to report, on his own income tax returns each year, each 
item of income, gain, loss, deduction and credit as reported by the Company to such Member on the 
Schedule K-l (or other similar tax report) issued by the Company to such Member for such year. 
Except as otherwise requi red by la w, no Member shall take any tax reporting position that is 
inconsistent in any respect with any tax reporting positions taken by the Company or any entity in 
which the Company owns nny equity interest, and, i11 the t:venl of a breach by such Member of the 
provisions of this Section I 0.5.3, shall be liable to the Company and the Members for any costs, 
liabilities and damages (including, without limitati on, consequential damages) incurred by any of 
them on account of such breach. 

l 0.6 Tax Matters Member. P ursuant to Code Section 6231 (a)(7)(A) (and any comparable 
provis ion of applicable state and local tax laws), the Managing Member is hereby designated as the 
"Tax Matters Member" of the Company for all purposes of the Code and for the correspond ing 
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provision of any state or local statute. All of the Members hereby consent to such designations and 
agree to take any such f'tirther action as may be required by regulations or othervrise to effectuate and 
maintain such designations. 

10.7 Company's Accountants. The Compuny's accountants shall be Koch Group & 
Company, LLP, or such other independent cei1ified public accountant selected by the Tax Matters 
Member. 

ARTICLE ELEVEN 

MISCELLANEOUS 

11. J Notices. All notices provided fo r by Lhis Agreement shall be made in writing and 
shall be deemed to have been sufficiently given for all purposes if (a) on the day delivered if 
personally served upon the party to whom such notice, demand or other communication is directed; 
(b) on the day delivery is attempted if by registered or certified mail, postage prepaid, addressed to 
the party at his. her or its address set forth in this Agreement; ( c) on the next day if sent by overnight 
courier of national reputation providing cvidcnceofreceiptand properly addressed been given; or (d) 
three (3) days after the date on which it was deposited in a regularly maintained receptacle for the 
deposit of United Stales mail, addressed to the party at his, her or its address set forth in this 
Agreement. 

The members may designate such other addresses and/or addressees to be used for receipt of 
notice in accordance with the provisions of this Section 11. l. 

11.2 Separability. The in validity or unenforccability of any provision in this Agreement 
shall not aftcct the other provisions hereof and this Agreement shall be construed in all respects as if 
such invalid or unenforceable provision were omitted. 

1 I .3 Interpretation . This Agreement shall be interpreted and construed in accordance with 
the laws of the State ofNew York. The parties hereby consent to personal j urisdiction and venue in 
the State ofNew York, County of Westchester, with respect to any action or proceeding brought in 
connection with this Agreement. Al I pronouns and any variations thereof shall be deemed to refer to 
the masculine, feminjne, neuter, singular, or plural as the identity of the Person or Persons referred to 
may require. The captions of sections of this Agreement have been inserted as a matter o f 
convenience only and shal 1 not control or affect the meaning or construction of any of the tenns or 
provisions hereof. 

I 1.4 Entire Agreement. The parties hereto agree that all understandings and agreements 
heretofore made between them are merged in this Agreement, which alone fully and completely 
expresses their agreement with respect to the subject matter hereof. There are no promises, 
agreements, cond itions, understandings, warranties, or representations, oral or written, express or 
implied, among the parties hereto, other than as set forth in this Agreement, and the Al.tides of 
Organization. All prior agreements among the parties are superseded by this Agreement, which 
integrates all promises, agreements, conditions, and understandings among the parties with respectto 
the Company and its property. 
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l l .5 Tcnnination. Revocation, Waiver. Modificat ion or Amendment. No termi nation, 
revocation, waiver, modification or amendment of this Agreement shall be binding unless consented 
to in writing and executed by all the Members. 

l 1.6 Countcrpatts; Effective Date. T his Agreement may be executed in multiple 
counterparts, each of which shall be deemed an original and all of which shall constitute one 
agreement. The signatures of any party to a counterpart shall be deemed to be a signature to, and 
may be appended to, any other counterpart. 1llis Agreement is dated and shall be effective among 
the parties as o f the date first above written. 

11.7 Binding Effect. This Agreement shall be binding upon, and shall inure to the benefi t 
ot: the parti es hereto and their respecti ve successors, permitted assigns, heirs, executors, 
administrators and legal representatives. 

11.8 Fu1t her Assurances. Each of the parties hereto agrees to execute, acknowledge, 
deliver, file, record and publish such further ce11ificates, instruments, agreements and other 
documents, and to take all such further action as may be required by law or deemed by the Members 
to be necessary or useful in fo rtherance of the Company's purposes and the obj ecti vesand intentions 
underlying this Agreement and not inconsistent with the terms hereof. 

11.9 Waiver. No consent or waiver, express or implied, by uny Member or Managing 
Member to or of any breach or default by any other .:vtember or Managing Member in the 
perfonnance by any other Member or Managing Member of his or her ob ligations hereunder shall be 
deemed or construed to be a consent to or waiver of any other breach or default in the performance 
by such other Member or Managing Member of the same or any other obligation of such Member 
hereunder. Failure on the part of a Member or Managing Member to complain of any act or failure 
to act of any other Member or Managing Member or to declare such other Member or Managing 
Member in default, irrespective ofhow long such failu re continues, shall not constinuc a waiver by 
such Member or Managing Member of his or her rights hereunder. 

11. I 0 Additional Remedies. The rights and remedies of any Member or Managing Member 
hereunder shall not be mutually exclusive. The respective rights and obligations hereunder shall be 
enforceable by specific perfom1ance, injunction or other equitable reme<ly, but nothing herein 
contruned is intended to, nor shall it limit or affect, any otJ1er rights in equity or any rights at law or 
by statute or otherwise o f any party aggrieved as against the other for breach or threatened breach o f 
any provision hereof, it being the intention of this paragraph to make clear the agreement of the 
parties hereto that their respective rights and obligations hereunder shall be enforceable in equity as 
well as at law or otherwise. 

11.11 No Reliance by Third Parties. The provisions of thjs Agreement are not for the 
benefi t of any creditor or other Person other thnn a Member to whom any losses, debts, claims, 
expenses or encumbrances are owed by, or who otherwise has any claim agai nst, the Company or any 
Member, and oo creditor or other Person shall obtain any rights under this paragraph or by reason of 
this paragraph, or shall be able to make any claim in respect of any debts, liabilities, or obligations 
against the Company or any Member. 
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IN \V ITN ESS WHEREOF, the undersigned has executed this OperalingAgrccmcnt effective 
as of the date first above written. 

MEMBER: 

MACQUESTEN TAKEOVER MANAGER LLC 

By: MacQuesten 22 South LLC, 
its Managing Manager a . By: ~ 
~Rella Fogliano 

Title: Managing Manager 
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MEMB ER 

SCI fEDULE "A'' 

MACQUEST EN TAKEOVER PARTNERS, LLC 
MEMBERSHIP INTERESTS 

MEMBERSHIP 
NTEREST 

MacQucsten Takeover Manager LLC 100% 
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CAPITAL 
CONTRIBlITION 

$ 1,600,000.00 



EXHlBJT l 

Fom1 of Joinder Agreement 

The undersigned, a proposed transferee (the ''Transferee11
) of the Membership 

Interest of (the "Membersh ip Interest"), in a New York 
Limited Liability Company (the "Company"), from (the "Transferor"), 
hereby agrees to be bound by nil of the provisions of the Articles of Organization of 

and the Operating Agreement effective as of the _ day of 
____ _ , 200_, between [name and address of Member]. {nam e and address of 
Member]. [name and address of iltfembe1J, [name and address of.'vlember] and [name and 
address of i\ll embe1J which is appl icablc to the T ransferor al the time of transfer of the 
Membership Interest. 

Dated as of __, __ 
[Transferee] 

gjc/1111cquc. l40227/«~111t1>. llc/oa (' '2) 
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