
BROWNFIELD CLEANUP PROGRAM (BCP) 
APPLICATION TO AMEND BROWNFIELD CLEANUP 

AGREEMENT AND AMENDMENT 

PART I. BROWNFIELD CLEANUP AGREEMENT AMENDMENT APPLICATION 

Amendment to [check one or more boxes below]

Add
Substitute
Remove
Change in Nam

mendment a transfer of title to all or part of the brownfield sit

If yes, pursuant to 6 NYCRR Part 375-1.11(d), a Change of Use form should have been previously 
submitted. If not, please submit this form with this Amendment. See
http://www.dec.ny.gov/chemical/76250.html 

Amendment to modify description of the property(ies) listed in the existing Brownfield Cleanup 
Agreement [Complete Sections I and V below and Part II]

Amendment to Expand or Reduce property boundaries of the property(ies) listed in the existing
Brownfield Cleanup Agreement [Complete Section I and V below and Part II]

Sites in Bronx, Kings, New York, Queens, or Richmond counties ONLY: Amendment to request 
determination that the site is eligible for the tangible property credit component of the brownfield 
redevelopment tax credit. Please answer questions on the supplement at the end of the form.  

Other (explain in detail below)

*Please refer to the attached instructions for guidance on filling out this application*
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✔

✔

This amendment is being submitted to advise NYSDEC that new condominium lot numbers have been
assigned to the BCP Site and the former lots number no longer exist. The parcels, including the property
located at 12 Church Street, (former Lot 8), which was purchased by Volunteer New Rochelle Tower Owner
LLC (“Tower LLC”), were first consolidated into one lot, on 11/29/2021, known as Block 215, Lot 16, but
immediately thereafter, on 12/1/2021, it was subsequently changed to Block 215, Condominium Lots 201, 202,
203, 204, 205 and 206. Therefore, the BCP Site lots now consist of Condominium Lots 201-206. See Exhibit A
including the Lot 16 Merger Approval, Recorded Condominium Declaration and Maps showing the new tax
lots. Tower LLC was added as a Volunteer to the BCA via an amendment submitted in November 2021.

Narrative continued on next page.

✔

✔
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Section I. A  Information 

BCP SITE NAME: BCP SITE NUMBER: 

NAME OF CURRENT APPLICANT(S): 
DATE OF AGREEMENT:INDEX NUMBER OF AGREEMENT:

Section II. New Requestor Information

NAME 

ADDRESS 

CITY/TOWN ZIP CODE 

PHONE FAX E-MAIL
Is the requestor authorized to conduct business in New York State (NYS)? Yes  No 

If the requestor is a Corporation, LLC, LLP or other entity requiring authorization from the NYS
Department of State to conduct business in NYS, the requestor's name must appear, exactly as given
above, in the NYS Department of State's (DOS) Corporation & Business Entity Database. A print-out
of entity information from the DOS database must be submitted to DEC with the application, to
document that the applicant is authorized to do business in NYS.

NAME OF NEW REQUESTOR’S REPRESENTATIVE 

ADDRESS 

CITY/TOWN ZIP CODE 

PHONE FAX E-MAIL

NAME OF NEW REQUESTOR’S CONSULTANT (if applicable) 

ADDRESS     

CITY/TOWN ZIP CODE 

PHONE FAX E-MAIL

NAME OF NEW REQUESTOR’S ATTORNEY (if applicable)

ADDRESS 

CITY/TOWN ZIP CODE 

PHONE FAX E-MAIL

Requestor must submit proof that the party signing this Application and Amendment has the authority to
bind the Requestor. This would be documentation from corporate organizational papers, which are updated,
showing the authority to bind the corporation, or a Corporate Resolution showing the same, or an Operating
Agreement or Resolution for an LLC. Is this proof attached? 

Describe Requestor’s Relationship to Existing Applicant:
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Section III. Current Property Owner/Operator Information (only include if new owner/operator

OWNER’S NAME (if different from requestor) 

ADDRESS 
CITY/TOWN ZIP CODE  

PHONE FAX E-MAIL
OPERATOR’S NAME  (if different from requestor or owner) 
ADDRESS 
CITY/TOWN ZIP CODE 

PHONE FAX E-MAIL

Section IV. Eligibility Information for New Requestor (Please refer to ECL § 27-1407 for more detail) 

If answering “yes” to any of the following questions, please provide an explanation as an attachment. 

1. Are any enforcement actions pending against the requestor regarding this site? Yes  No 

2. Is the requestor presently subject to an existing order for the investigation, removal or remediation
relating to contamination at the site? Yes  No 

3. Is the requestor subject to an outstanding claim by the Spill Fund for this site? Yes  No 
Any questions regarding whether a party is subject to a spill claim should be discussed with the Spill 
Fund Administrator. 

4. Has the requestor been determined in an administrative, civil or criminal proceeding to be in violation of i)
any provision of the subject law; ii) any order or determination;  iii) any regulation implementing ECL
Article 27 Title 14; or iv) any similar statute, regulation of the state or federal government?  If so, provide
an explanation on a separate attachment. Yes  No

5. Has the requestor previously been denied entry to the BCP? If so, include information relative to the
application, such as name, address, Department assigned site number, the reason for denial, and other
relevant information. Yes  No

6. Has the requestor been found in a civil proceeding to have committed a negligent or intentionally tortious
act involving the handling, storing, treating, disposing or transporting of contaminants?  Yes    No

7. Has the requestor been convicted of a criminal offense i) involving the handling, storing, treating,
disposing or transporting of contaminants; or ii) that involves a violent felony, fraud, bribery, perjury, theft,
or offense against public administration (as that term is used in Article 195 of the Penal Law) under
federal law or the laws of any state? Yes No 

8. Has the requestor knowingly falsified statements or concealed material facts in any matter within the
jurisdiction of the Department, or submitted a false statement or made use of or made a false statement
in connection with any document or application submitted to the Department? Yes  No 

9. Is the requestor an individual or entity of the type set forth in ECL 27-1407.9(f) that committed an act
or failed to act, and such act or failure to act could be the basis for denial of a BCP application?

Yes  No 
10. Was the requestor’s participation in any remedial program under DEC’s oversight terminated by DEC or

by a court for failure to substantially comply with an agreement or order? Yes  No 

11. Yes  No 
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New Rochelle Tower Owner LLC
100 Park Avenue, 36th Floor

New York, New York 10017
(212) 488 - 1745 (212) 679 - 4039 ssmith@brpcompanies.com

Same as owner.

✔
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THE NEW REQUESTOR MUST CERTIFY THAT IT IS EITHER A PARTICIPANT OR VOLUNTEER IN 
ACCORDANCE WITH ECL §27-1405 (1) BY CHECKING ONE OF THE BOXES BELOW: 

PARTICIPANT 
A requestor who either 1) was the owner of the site 
at the time of the disposal of contamination or 2) is 
otherwise a person responsible for the 
contamination, unless the liability arises solely as a 
result of ownership, operation of, or involvement with 
the site subsequent to the disposal of contamination. 

VOLUNTEER 
A requestor  other than a participant, including a 
requestor whose liability arises solely as a result of 
ownership, operation of or involvement with the site 
subsequent to the disposal of hazardous waste or 
discharge of petroleum. 

NOTE: By checking this box, a requestor whose 
liability arises solely as a result of ownership, 
operation of or involvement with the site certifies that 
he/she has exercised appropriate care with respect 
to the hazardous waste found at the facility by taking 
reasonable steps to:  i) stop any continuing 
discharge; ii) prevent any threatened future release; 
iii) prevent or limit human, environmental, or natural
resource exposure to any previously released
hazardous waste.

If a requestor whose liability arises solely as a
result of ownership, operation of or involvement 
with the site, submit a statement describing why
you should be considered a volunteer – be
specific as to the appropriate care taken. 

Requestor’s Relationship to Property (check one):

Prior Owner Current Owner Potential /Future Purchaser Other_______________________

If requestor is not the current site owner, proof of site access sufficient to complete the remediation
must be submitted.  Proof must show that the requestor will have access to the property before signing the
BCA and throughout the BCP project, including the ability to place an easement on the site Is this proof
attached? Yes No
Note: a purchase contract does not suffice as proof of access.
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Section V. Property description and description of changes/additions/reductions (if applicable) 

ADDRESS

CITY/TOWN ZIP CODE 

TAX BLOCK AND LOT ( BL)

Parcel Address Acreage

Addition of property (may require additional citizen participation depending on the nature of
the expansion – see attached instructions)

:
Parcel Address Section No. Block No. Lot No.

Acreage

Reduction of property
Acreage

PARCELS REMOVED: 
Parcel Address Section No. Block No. Lot No.

Section No. Block No. Lot No.o. Acreage

If requesting to modify a metes and bounds description or requesting changes to the boundaries of a site, 
please attach a revised metes and bounds description, survey, or acceptable site map to this application.
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500 Main Street, 510 Main and 12 Church Street
New Rochelle, New York 10801

0.79

500, 506, and 510 Main Street 1 215 12, 11, 10 0.50; 0.11; 0.078

12 Church Street 1 215 8 0.089

✔

Merged 11/29/2021 - 500 Main Street 1 215 16 0.79

Divided into Condo Lots 12/1/2021 - 500 Main Street, 510 Main Street and 12 Church Street 1 215 201,202,203,204,205,206 0.79

0.79
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Supplement to the Application To Amend Brownfield Cleanup Agreement And 
Amendment - Questions for Sites Seeking Tangible Property Credits in New York 
City ONLY. 

Property is in Bronx, Kings, New York, Queens, or Richmond counties. Yes No

Requestor seeks a determination that the site  is eligible  for  the tangible property credit component of the 
brownfield redevelopment tax credit. Yes  No 

Please answer questions below and provide documentation necessary to support answers. 

1. Is at least 50% of the site area located within an environmental zone pursuant to Tax Law 21(6)?
Please see DEC’s website for more information. Yes  No 

2. Is the property upside down as defined below? Yes  No 

From ECL 27-1405(31): 

"Upside down" shall mean a  property  where  the  projected  and incurred cost  of the investigation and 
remediation which is protective for the anticipated use of the property equals or  exceeds  seventy-five percent 
of its independent appraised value, as of the date of submission of the application for participation in the 
brownfield cleanup program, developed under the hypothetical condition  that  the  property  is not
contaminated. 

3. Is the project an affordable housing project as defined below? Yes  No 

6C360199



PART II. BROWNFIELD CLEANUP PROGRAM AMENDMENT 

Existing Agreement Information 

BCP SITE NAME:  BCP SITE NUMBER: 

NAME OF CURRENT APPLICANT(S): 

INDEX NUMBER OF AGREEMENT:

EFFECTIVE DATE OF  AGREEMENT:

Declaration of Amendment: 

By the Requestor(s) and/or Applicant(s) signatures below, and subsequent signature by the Department, 
the above application to amend the Brownfield Cleanup Agreement described above is hereby approved. This 
Amendment is made in accordance with and subject to all of the BCA and all applicable guidance, regulations 
and state laws applicable thereto. All other substantive and procedural terms of the Agreement will remain 
unchanged and in full force and effect regarding the parties to the Agreement. 

Nothing contained herein constitutes a waiver by the Department or the State of New York of any rights 
held in accordance with the Agreement or any applicable state and/or federal law or a release for any party 
from any obligations held under the Agreement or those same laws. 

Statement of Certification and Signatures: New Requestor(s) (if applicable) 

(Individual) 

I hereby affirm that information provided on this form and its attachments is true and complete to the best of 
my knowledge and belief. I am aware that any false statement made herein is punishable as a Class A 
misdemeanor pursuant to section 210.45 of the Penal Law. My signature below constitutes the requisite 
approval for the amendment to the BCA Application, which will be effective upon signature by the 
Department. 

Date: ________________Signature: _____________________________________________________

Print Name:_________________________________________________________________________

(Entity) 

I hereby affirm that I am (title________________________) of (entity_________________________); that I 
am authorized by that entity to make this application; that this application was prepared by me or under my 
supervision and direction; and that information provided on this form and its attachments is true and 
complete to the best of my knowledge and belief. I am aware that any false statement made herein is 
punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law. 
______________________ signature below constitutes the requisite approval for the amendment to the 
BCA Application, which will be effective upon signature by the Department. 

Date: ________________Signature: _____________________________________________________

Print Name:_________________________________________________________________________

7C360199
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BRP 500 Main LLC, New Rochelle Tower Owner LLC and BRP 500 Main TC Owner LLC
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06/03/2020
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SUBMITTAL :

• Two (2) copies, one hard copy with original signatures and one electronic copy in
Portable Document Format (PDF) must be sent to:

Chief, Site Control Section
New York State Department of Environmental Conservation
Division of Environmental Remediation
625 Broadway
Albany, NY 12233-7020

•

FOR DEPARTMENT USE ONLY 

BCP SITE T&A CODE:________________  LEAD OFFICE:____________________________________ 

PROJECT MANAGER:____________________________________ 

9C360199



EXHIBIT A

























































































































































EXHIBIT B



STATE OF NEW YORK      2 0 2 2   F I N A L  A S S E S S M E N T   R O L L     PAGE 3774 

COUNTY - WESTCHESTER       WHOLLY EXEMPT SECTION OF THE ROLL - 8   VALUATION DATE-MAY 01, 2022 

CITY - NEW ROCHELLE     TAX MAP NUMBER SEQUENCE       TAXABLE STATUS DATE-MAY 01, 2022 

SWIS - 551000     UNIFORM PERCENT OF VALUE IS 002.18 

 

 

 

TAX MAP PARCEL NUMBER        PROPERTY LOCATION & CLASS  ASSESSMENT  EXEMPTION CODE------------------COUNTY--------CITY------SCHOOL 

CURRENT OWNERS NAME        SCHOOL DISTRICT       LAND      TAX DESCRIPTION    TAXABLE VALUE 

CURRENT OWNERS ADDRESS        PARCEL SIZE/GRID COORD     TOTAL      SPECIAL DISTRICTS     ACCOUNT NO. 

******************************************************************************************************* 1-215-0044 ***************** 

       19 Locust Ave 

1-215-0044         620 Religious        RELIGIOUS 25110       146,750  146,750     146,750 

Church Of God Of N.r.        NEW ROCHELLE CS 551000       14,350   COUNTY  TAXABLE VALUE        0 

PO Box 1170         Built: 1923; Zone: C-2      146,750   CITY    TAXABLE VALUE        0 

New Rochelle, NY 10801        FRNT   60.00 DPTH  165.00        SCHOOL  TAXABLE VALUE        0 

          ACRES 0.23          BID03 BUS IMP DIST EXE       .00 FE 

          EAST-0691255 NRTH-0756973        CR001 COUNTY REFUSE #1         0 TO 

          FULL MARKET VALUE     6731,651        146,750 EX 

               CS000 COUNTY SEWER NR DIST  146,750 TO C 

               NRS02 NEW ROCHELLE SEWER 2      .00 MT 

******************************************************************************************************* 1-215-0201 ***************** 

      500 Main St 

1-215-0201         330 Vacant comm        IND DEVEL 18020        10,100   10,100      10,100 

New Rochelle Tower Owner LLC   NEW ROCHELLE CS 551000       10,100   COUNTY  TAXABLE VALUE        0 

100 Park Ave Fl 38th        Built: 2022; Zone: C-2       10,100   CITY    TAXABLE VALUE        0 

New York, NY 10017        ACRES 0.09          SCHOOL  TAXABLE VALUE        0 

          EAST-0690749 NRTH-0756629        CR001 COUNTY REFUSE #1    10,100 TO 

          DEED BOOK 61320 PG-3638         CS000 COUNTY SEWER NR DIST   10,100 TO C 

          FULL MARKET VALUE      463,303 

******************************************************************************************************* 1-215-0202 ***************** 

      510 Main St 

1-215-0202         330 Vacant comm        IND DEVEL 18020         1,250    1,250       1,250 

New Rochelle Tower Owner LLC   NEW ROCHELLE CS 551000        1,250   COUNTY  TAXABLE VALUE        0 

100 Park Ave Fl 38th        Built: 2022; Zone: C-2        1,250   CITY    TAXABLE VALUE        0 

New York, NY 10017        ACRES 0.09          SCHOOL  TAXABLE VALUE        0 

          EAST-0690749 NRTH-0756629        CR001 COUNTY REFUSE #1     1,250 TO 

          DEED BOOK 61320 PG-3638         CS000 COUNTY SEWER NR DIST    1,250 TO C 

          FULL MARKET VALUE       57,339 

******************************************************************************************************* 1-215-0203 ***************** 

       12 Church St 

1-215-0203         330 Vacant comm        IND DEVEL 18020     10       10   10 

New Rochelle Tower Owner LLC   NEW ROCHELLE CS 551000    10   COUNTY  TAXABLE VALUE        0 

100 Park Ave Fl 38th        Built: 1900; Zone: C-2    10   CITY    TAXABLE VALUE        0 

New York, NY 10017        ACRES 0.09          SCHOOL  TAXABLE VALUE        0 

          EAST-0690749 NRTH-0756629        CR001 COUNTY REFUSE #1        10 TO 

          DEED BOOK 61320 PG-3638         CS000 COUNTY SEWER NR DIST       10 TO C 

          FULL MARKET VALUE   459 

******************************************************************************************************* 1-215-0204 ***************** 

       12 Church St 

1-215-0204         330 Vacant comm        IND DEVEL 18020        40,000   40,000      40,000 

BRP 500 Main TC Owner LLC      NEW ROCHELLE CS 551000       40,000   COUNTY  TAXABLE VALUE        0 

12 Church St         Built: 1900; Zone: C-2       40,000   CITY    TAXABLE VALUE        0 

New Rochelle, NY 10801        ACRES 0.09          SCHOOL  TAXABLE VALUE        0 

          EAST-0690749 NRTH-0756629        CR001 COUNTY REFUSE #1    40,000 TO 

          DEED BOOK 62018 PG-3571         CS000 COUNTY SEWER NR DIST   40,000 TO C 

          FULL MARKET VALUE     1834,862 

************************************************************************************************************************************

RStevens
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STATE OF NEW YORK      2 0 2 2   F I N A L  A S S E S S M E N T   R O L L     PAGE 3775 

COUNTY - WESTCHESTER       WHOLLY EXEMPT SECTION OF THE ROLL - 8   VALUATION DATE-MAY 01, 2022 

CITY - NEW ROCHELLE     TAX MAP NUMBER SEQUENCE       TAXABLE STATUS DATE-MAY 01, 2022 

SWIS - 551000     UNIFORM PERCENT OF VALUE IS 002.18 

 

 

 

TAX MAP PARCEL NUMBER        PROPERTY LOCATION & CLASS  ASSESSMENT  EXEMPTION CODE------------------COUNTY--------CITY------SCHOOL 

CURRENT OWNERS NAME        SCHOOL DISTRICT       LAND      TAX DESCRIPTION    TAXABLE VALUE 

CURRENT OWNERS ADDRESS        PARCEL SIZE/GRID COORD     TOTAL      SPECIAL DISTRICTS     ACCOUNT NO. 

******************************************************************************************************* 1-215-0205 ***************** 

       12 Church St 

1-215-0205         330 Vacant comm        IND DEVEL 18020         3,350    3,350       3,350 

BRP 500 Main TC Owner LLC      NEW ROCHELLE CS 551000        3,350   COUNTY  TAXABLE VALUE        0 

12 Church St         Built: 1900; Zone: C-2        3,350   CITY    TAXABLE VALUE        0 

New Rochelle, NY 10801        ACRES 0.09          SCHOOL  TAXABLE VALUE        0 

          EAST-0690749 NRTH-0756629        CR001 COUNTY REFUSE #1     3,350 TO 

          DEED BOOK 62018 PG-3571         CS000 COUNTY SEWER NR DIST    3,350 TO C 

          FULL MARKET VALUE      153,670 

******************************************************************************************************* 1-215-0206 ***************** 

       12 Church St 

1-215-0206         330 Vacant comm        IND DEVEL 18020       122,200  122,200     122,200 

New Rochelle Tower Owner LLC   NEW ROCHELLE CS 551000      122,200   COUNTY  TAXABLE VALUE        0 

100 Park Ave Fl 38th        Built: 1900; Zone: C-2      122,200   CITY    TAXABLE VALUE        0 

New York, NY 10017        ACRES 0.09          SCHOOL  TAXABLE VALUE        0 

          EAST-0690749 NRTH-0756629        CR001 COUNTY REFUSE #1   122,200 TO 

          DEED BOOK 61320 PG-3638         CS000 COUNTY SEWER NR DIST  122,200 TO C 

          FULL MARKET VALUE     5605,505 

******************************************************************************************************* 1-218-0069 ***************** 

       68 North Ave 

1-218-0069         210 1 Family Res        PARSONAGES 21600        15,000   15,000      15,000 

Congregation Anshe Sholom      NEW ROCHELLE CS 551000        2,200   COUNTY  TAXABLE VALUE        0 

68 North Ave         Built: 1926; Zone: R-3A       15,000   CITY    TAXABLE VALUE        0 

New Rochelle, NY 10801        ACRES 0.11          SCHOOL  TAXABLE VALUE        0 

          EAST-0691783 NRTH-0755714        CR001 COUNTY REFUSE #1    15,000 TO 

          DEED BOOK 52181 PG-3564         CS000 COUNTY SEWER NR DIST   15,000 TO C 

          FULL MARKET VALUE      688,073   RRF01 RES REFUSE FEE 1       .00 FE 

               RSN01 RESIDENTIAL SEWER 1      .00 MT 

******************************************************************************************************* 1-218-0079 ***************** 

       50 North Ave 

1-218-0079         620 Religious        RELIGIOUS 25110        58,600   58,600      58,600 

Cong Anshe Sholom        NEW ROCHELLE CS 551000        4,800   COUNTY  TAXABLE VALUE        0 

50 North Ave         Built: 1962; Zone: R-3A       58,600   CITY    TAXABLE VALUE        0 

New Rochelle, NY 10801        FRNT  100.00 DPTH  164.00        SCHOOL  TAXABLE VALUE        0 

          ACRES 0.38          CR001 COUNTY REFUSE #1         0 TO 

          EAST-0691961 NRTH-0755506   58,600 EX 

          FULL MARKET VALUE     2688,073   CS000 COUNTY SEWER NR DIST   58,600 TO C 

               NRS02 NEW ROCHELLE SEWER 2      .00 MT 

************************************************************************************************************************************
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EXHIBIT C



WRITTEN CONSENT 

The undersigned, being a Member of BRP 500 Main TC Owner LLC, does hereby certify 
as follows: 

1. BRP 500 Main TC Owner LLC is the volunteer for the Brownfield Cleanup 
Program (BCP) Site located at 500 Main Street (Section 1, Block 215, Condo Lots 201-206) 
(collectively the “BCP Site”). The BCP Site is known as the 500 Main Street Laundry Site and 
the BCP Site Number is C360199. 

2. The following person, Steve Smith, a member of BRP 500 Main TC Owner LLC, 
has been authorized to execute any documents required by the New York State Department of 
Environmental Conservation on behalf of Brownfield Site Volunteer BRP 500 Main TC Owner 
LLC in relation to the BCP Site. 

IN WITNESS WHEREOF, the undersigned has executed this Certificate on this 24th day 
of September, 2021. 

_____________________________ 
Meredith Marshall  
Member of BRP 500 Main TC Owner LLC 



WRITTEN CONSENT 

The undersigned, being a Member of New Rochelle Tower Owner LLC, does hereby 
certify as follows: 

1. New Rochelle Tower Owner LLC is the volunteer for the Brownfield Cleanup 
Program (BCP) Site located at 500 Main Street (Section 1, Block 215, Condo Lots 201-206) 
(collectively the “BCP Site”). The BCP Site is known as the 500 Main Street Laundry Site and 
the BCP Site Number is C360199.  

2. The following person, Steve Smith, a member of New Rochelle Tower Owner LLC, 
has been authorized to execute any documents required by the New York State Department of 
Environmental Conservation on behalf of Brownfield Site Volunteer New Rochelle Tower Owner 
LLC in relation to the BCP Site. 

IN WITNESS WHEREOF, the undersigned has executed this Certificate on this 24th day 
of November, 2021. 

_____________________________ 
Meredith Marshall  
Member of New Rochelle Tower Owner LLC 
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EXHIBIT D



New Rochelle Tower Owner LLC 

100 Park Avenue, 36th Floor 

New York, New York 10017  

Re: Site Access to Perform Brownfield Cleanup Program Work  

500 Main Street Chinese Laundry Site  

Dear Mr, Smith: 

BRP 500 Main LLC and BRP 500 Main TC Owner LLC have submitted a Brownfield 

Cleanup Program (“BCP”) Application to the New York State Department of Environmental 

Conservation to voluntarily investigate and remediate the following property: 500 Main Street, 
New Rochelle, New York (Section 1 - Block 215 - Condo Lots 201-206 (the “BCP Site”). The 

BCP Site is known as the 500 Main Street Laundry Site and the BCP Site Number is C360199. 

As you know, New Rochelle Tower Owner LLC owns a portion of the aforementioned BCP 

Site. We need your written permission below to access your property for the purpose of 

performing environmental investigation and remediation work for acceptance into the BCP. 

If you agree to sign below, you are granting us what is known as a “temporary license” to 

allow an appropriate contractor we hire to enter the property to perform investigation 

and remediation work.  We promise to provide you with copies of any information we 

generate about the property, and if we do accidentally damage your property in any way, we 

agree to repair the damages to restore the property to the way it was before we entered.  Our 

contractor will also maintain insurance that would cover any accidents on the job. We promise to 

minimize any and all inconvenience to you in connection with this work, and will give you 

one week notice before the work begins.  

In addition, in the unlikely circumstance that you still own the BCP Site when 

the remediation is complete and the Certificate of Completion is about to be obtained, and a 

Track 1 remediation level is not achieved, you are hereby also agreeing to impose an 

environmental easement on the BCP Site if required by the New York State Department of 

Environmental Conservation. 

If you have any questions, please do not hesitate to call Steve Smith, our Project 

Manager at (212) 488-1745.  Otherwise, please sign below so that this work can proceed.   

Thank you for your cooperation. 



2 

Sincerely, 

__________________________ 

BRP 500 Main LLC  

By. Steven C. Smith 

Managing Director 

__________________________ 

BRP 500 Main TC Owner LLC  

By. Steve Smith 

Member 

As a member of the site owner, I am authorized to grant this temporary license and agree to 

allow BRP 500 Main LLC and BRP 500 Main TC Owner LLC and its agents to enter my 

property to perform the BCP Investigation and/or remediation work required. 

__________________________ 

New Rochelle Tower Owner LLC 

By. Steve Smith 

Member 
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LIMITED LIABILITY COMPANY AGREEMENT 
OF 

 BRP 500 MAIN LLC 

This Limited Liability Company Agreement of BRP 500 MAIN LLC (the 
“Agreement”) is entered into as of __________, 20___, by and among GEOFFROI 
FLOURNOY, an individual (“Flournoy”), MEREDITH MARSHALL, an individual 
(“Marshall”), STEVEN SMITH, an individual (“Smith”) in order to evidence the mutual 
agreement of the Members (as hereinafter defined), in consideration of their 
contributions and promises each to the others, for the purpose of forming, owning and 
operating a limited liability company pursuant to the New York Limited Liability 
Company Act, as the same may be amended from time to time (the “Act”). 
 

RECITALS 
 

The Members wish to form, own and operate a limited liability company under the 
Act for the purposes provided herein. 
 

NOW, THEREFORE, in consideration of the foregoing, the mutual sufficiency of 
which is hereby acknowledged, the Members hereby agree as follows: 

 
ARTICLE I 

 
NAME; TERM; PLACE OF BUSINESS; DEFINITIONS 

1.1 Name.  Unless and until amended in accordance with this 
Agreement and the Act, the name of the limited liability company formed hereunder 
shall be BRP 500 Main LLC (the “Company”).  The Members may change the name of 
the Company at any time and from time to time and may also operate the business of 
the Company at the same time under one (1) or more fictitious names.  If the Company 
does business under a name other than that set forth in its Articles of Organization, 
then the Company shall file a certificate or articles as required by the Act. 

1.2 Effective Date; Term.  This Agreement shall be deemed to 
effective as of the date that the executed copy of the Articles of Organization, and as 
required by the Act (the “Certificate”), shall have been filed in the office of the 
Secretary of State of the State of New York, and shall continue indefinitely, unless 
terminated pursuant to the provisions of this Agreement.  Registered Agent; Principal 
Office; Agent.  The address of the registered agent of the Company and the principal 
office of the Company (which may, but need not be the same as such registered office) 
shall be as indicated on Schedule A attached hereto and made a part hereof.  The 
Managing Members may change the registered agent, establish additional offices or 
places of business of the Company or enter into such contracts or hire such agents in 
such other locations, inside and outside of the State of New York as they deem 
necessary or desirable in the conduct of the business of the Company.  The agent of 
the Company for service of process shall be as indicated on Schedule A.  Copies of 
any process received by the Managing Members shall be delivered to each of the 
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Members promptly following receipt thereof by the Managing Members.  Qualification 
in Other Jurisdictions.  The Managing Members shall cause the Company to be 
qualified, formed, reformed or registered under limited liability company, assumed or 
fictitious name or other applicable statutes or similar laws in any jurisdiction, if such 
qualification, formation, reformation or registration is necessary in order to protect the 
limited liability of the Members or to permit the Company lawfully to transact 
business.Partnership Status.  It is intended that the Company be treated as a 
partnership for federal and state income tax purposes (but not for non-tax purposes).  
Accordingly, this Agreement shall be construed in a manner that ensures the 
Company’s classification as a partnership for federal and state income tax purposes at 
all times, and any provision of this Agreement that would have the effect of preventing 
the Company from being classified as a partnership for federal and state income tax 
purposes shall be null and void.  The Managing Members and the Members shall take 
all actions, and execute, acknowledge and deliver all documents that are necessary or 
desirable to obtain and/or maintain the Company’s classification as a partnership for 
such purposes at all times. 

1.6 Definitions.  Capitalized terms used in this Agreement shall 
have the meanings as defined throughout the text of this Agreement.  A list of certain of 
such definitions is contained in Section 13.1. 

1.7 Additional Definitions.  The definitions in Section 13.1 and 
elsewhere in this Agreement shall apply equally to the singular and plural forms of the 
terms defined.  Whenever the context may require, any pronoun used herein shall 
include the corresponding masculine, feminine and neuter forms.  The words “include”, 
“includes” and “including” shall be deemed to be followed by the phrase “without 
limitation”.  The words “herein,” “hereof,” “hereunder” and similar terms shall refer to this 
Agreement as the same shall be hereafter amended from time to time, unless the 
context otherwise requires. 

ARTICLE II 
 

PURPOSES OF THE COMPANY 

2.1 Purposes.  The purpose of the Company shall be to conduct 
the following activities: 

(a) Acquisition and Ownership of the Property.  To acquire, own, 
construct, rehabilitate, operate, lease and manage the property designated on 
the Tax Map of the County of Westchester, in the City of New Rochelle, New 
York (the “Tax Map”) as Section 1, Block 215, Lot 12, together with all 
improvements located thereon and all furniture, fixtures and equipment therein 
(collectively, the “Property”). 

(b) Mortgaging and Disposition of the Property.  To mortgage, 
encumber, finance, refinance, sell, lease and/or dispose of the Property.  
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(c) Other Activities.  To do such other things and engage in such other 
activities related to the foregoing as may be necessary, convenient or incidental 
to the conduct of the business of the Company, and to have and exercise all of 
the powers and rights conferred upon limited liability companies in accordance 
with the Act. 

ARTICLE III 
 

MEMBERS; RIGHTS OF AND LIMITATIONS ON MEMBERS 

3.1 Members.  The Members of the Company (“Members”) shall 
be those Persons identified as such on Schedule A, as such Schedule A shall be 
amended from time to time in accordance with this Agreement.  The names and 
addresses of the Members and the Percentage Interests of the Members are set forth in 
Schedule A. 

3.2 Additional Members.  Additional Members may be admitted to 
the Company only pursuant to Article VIII.  An Assignee shall not become a Member 
until admitted as a Substitute Member in accordance with Article VIII. 

3.3 Representations and Warranties.  Each Member hereby 
represents and warrants to the Company and each other Member as follows: 

(a) Authorization.  If such Member is an organization, it is duly 
organized, validly existing, and in good standing under the law of the jurisdiction 
of its organization and has full power and authority to execute and deliver this 
Agreement and to perform its obligations hereunder, and all actions necessary 
for the due authorization, execution, delivery and performance by that Member 
of this Agreement have been duly taken. 

(b) Compliance with Laws and Other Instruments.  Such Member’s 
execution, delivery, and performance of this Agreement do not conflict with (i) 
any law, rule, regulation, judgment, injunction or court order applicable to such 
Member or (ii) any other agreement or arrangement to which such Member is a 
party or by which such Member is bound. 

(c) Purchase Entirely for Own Account.  Except for transfers to 
Closely Held Affiliates (hereinafter defined) of such Member in accordance with 
Article VIII, such Member is acquiring its LLC Interest for such Member’s own 
account for investment purposes only and not with a view to or for the resale, 
distribution, subdivision or fractionalization thereof and has no contract, 
understanding, undertaking, agreement or arrangement of any kind with any 
Person to sell, pledge or otherwise transfer to any Person its LLC Interest or any 
part thereof nor does such Member have any plans to enter into any such 
agreement or effect any such sale, merger or other transfer. 

(d) Investment Experience.  By reason of its business or financial 
experience, such Member has the capacity to protect such Member’s interests 
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in connection with the transactions contemplated hereunder, is able to bear the 
risks of an investment in the Company and, at the present time, could afford a 
complete loss of such investment. 

(e) Disclosure of Information.  Such Member is aware of the 
Company’s business affairs and financial condition and has acquired sufficient 
information about the Company and the Company’s present and prospective 
business to reach an informed and knowledgeable decision to acquire an 
interest in the Company. 

(f) Federal and State Securities Laws.  Assuming federal and state 
securities laws apply to the LLC Interests, such Member acknowledges that the 
LLC Interests have not been registered under the Securities Act of 1933 or any 
state securities laws, inasmuch as they are being acquired in a transaction not 
involving a public offering and, under such laws, may not be resold or otherwise 
transferred by such Member without appropriate registration or the availability of 
an exemption from such requirements.  In this connection, such Member 
represents that it is familiar with Regulation D under the Securities Act of 1933, 
as presently in effect, and understands the resale limitations imposed thereby 
and by the Securities Act of 1933. 

3.4 Nature of Interest.  An LLC Interest is personal property.  A 
Member has no interest in specific property of the Company. 

3.5 Members May Compete; Business with Members and Affiliates 
of Members.   

(a) Other Businesses.  Neither the Members nor the Managing 
Members shall in any way be prohibited from or restricted in engaging or owning 
an interest in any other business venture of any nature, including, without 
limitation, any venture which might be competitive with the business of the 
Company. 

(b) Dealings with Company.  With the consent of all the Members, any 
Member (or any Affiliate thereof) may deal with the Company with respect to the 
provision or receipt of goods or services (including, without limitation, services 
relating to property management, the sale and/or leasing of residential or 
commercial condominium units, construction and/or construction supervision, 
real estate brokerage and mortgage brokerage) as an independent contractor, 
agent, employee or otherwise, on terms and conditions consistent with those 
terms and conditions available to the Company from unrelated parties, and may 
receive from others or from the Company normal profits, compensation, 
commissions or other income incident to such dealings at rates consistent with 
those available to the Company from unrelated parties.   

3.6 Limitations on Members.  Except as specifically provided or 
permitted in this Agreement, no Member shall have the right: 
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(a) to take part in the control of the Company business or to sign for or 
to bind the Company; 

(b) to have such Member’s capital contribution(s) repaid; 

(c) to require partition of Company property or to compel any sale or 
appraisement of Company assets or sale of a deceased Member’s LLC Interest; 
or 

(d) to sell or assign such Member’s LLC Interest in the Company or to 
constitute the vendee or assignee thereunder a substituted Member. 

3.7 Votes of Members.  All matters requiring the vote, approval, 
consent, authorization or determination of the Members or of any specified group of 
Members shall require the vote or consent of all of the Members or all of the Members 
in such group of Members, as the case may be.  Without limiting the foregoing, a 
requirement herein that all of the Members approve or consent to a matter, or make an 
election or determination as to a matter, shall constitute a requirement that each 
Member grant such approval or consent or make or concur in such election or 
determination, as the case may be. 

3.8 Meetings.  The Members of the Company may hold meetings, 
both regular and special, either within or without the State of New York.  The meetings 
may be held at such date, time and place as shall be specified in a notice given as 
hereinafter provided for special meetings of the Members, or as shall be specified in a 
written waiver signed by all of the Members.  Regular meetings of the Members may be 
held without notice at such date and time and at such place as shall from time to time 
be determined by the Members; provided, however, that there shall be at least one (1) 
regular meeting each year. 

3.9 Special Meetings.  Special meetings of the Members may be 
called by any Member (including the Managing Members) on ten (10) days’ notice to 
each Member to the address set forth on Schedule A hereto. 

3.10 Adjourned Meeting and Notice Thereof.  Any meeting of 
Members may be adjourned to another time or place; provided, that such meeting may 
be adjourned to another place only if such other place has been approved as the place 
for such adjourned meeting by holders of at least a Majority in Interest of the Members.  
At the adjourned meeting, any business may be transacted that might have been 
transacted on the original date of the meeting.  Notice need not be given of the 
adjourned meeting if the time and place thereof were announced at the meeting at 
which the adjournment was taken.  If notice of the adjourned meeting is given, such 
notice shall be given to each Member in the manner prescribed in Section 3.8. 

3.11 Quorum.  At any meeting of the Members, except as otherwise 
expressly provided in this Agreement, the holders of a Majority in Interest of the 
Members entitled to vote at such meeting shall constitute a quorum for the transaction 



 

ADSLLP-00093885.1  6 
 

of any business.  In the absence of a quorum, the Members present may adjourn any 
meeting. 

3.12 Proxies.  At all meetings of the Members, a Member may vote 
in person or by proxy executed in writing by such Member or by a duly authorized 
attorney-in-fact of such Member.  Such proxy shall be filed with the Company before or 
at the time of the meeting. No proxy shall be valid after eleven (11) months from the 
date of its execution, unless otherwise provided in the proxy. Each proxy shall be 
revocable at the pleasure of the Member executing such proxy, except as provided by 
law. 

3.13 Action Without Meeting.  Any action required or permitted to be 
taken at any meeting of the Members may be taken without a meeting, if (i) the requisite 
Members required for such action (if there were a meeting) consent thereto in writing, 
and (ii) the writing or writings are filed with the minutes of proceedings of the Members’ 
meetings. 

3.14 Telephonic Meetings.  Members may participate in a meeting 
by means of conference telephone or similar communications equipment by means of 
which all persons participating in the meeting can hear each other, and such 
participation in a meeting shall constitute presence in person at the meeting. 

3.15 Compensation of Members.  Unless otherwise expressly 
provided for herein or expressly approved by the Members, no Member shall be entitled 
to any compensation for services or activities undertaken in such Member’s capacity as 
a Member of the Company. 

ARTICLE IV 
 

MANAGING MEMBER; RIGHTS AND POWERS OF MANAGING MEMBER; 
CERTAIN RIGHTS OF MEMBERS 

4.1 Managing Members.  Subject to the provisions of this 
Agreement, (i) the Company shall be co-managed by the Managing Members and (ii) 
each of Flournoy and Marshall shall be the initial Managing Members of the Company.  
The Managing Members may be replaced only upon the unanimous approval of all of 
the Members (except for any Defaulting Member (as hereinafter defined)).  If either of 
the initial Managing Members resigns, dies or becomes incapacitated, or is the subject 
of a Bankruptcy, or is otherwise removed from its position as Managing Member 
hereunder, the other Managing Member shall become the sole Managing Member.  If 
the both of the initial Managing Members resign, die or become incapacitated, or are the 
subject of a Bankruptcy, or are otherwise removed from their position as Managing 
Members hereunder, Smith shall become the sole Managing Member.  If Smith resigns, 
dies or becomes incapacitated, or is the subject of a Bankruptcy, or is otherwise 
removed from his position as Managing Member, then a new Managing Member shall 
be designated by the unanimous approval of the Members (except for any Defaulting 
Member).  If a new Managing Member has not been designated in accordance with this 
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Section 4.1, then so long as the position of Managing Member remains vacant, the 
Company shall be managed and controlled by the Members (except for any Defaulting 
Member).   

4.2 Rights and Powers of Managing Members. 

(a) Subject to the provisions of Section 4.2(b), the Managing Members 
shall have operating and management control of the Company; the 
management of any business and affairs of the Company; the right and 
responsibility to negotiate and enter into all agreements of whatever nature 
relative to the business of the Company; the right and responsibility to enter into 
modifications of agreements now existing or to come into existence; the 
administration and enforcement of any other agreements to which the Company 
is a party or pursuant to which the Company or any of its properties or assets is 
subject or bound and the exercise of the rights of the Company thereunder; and 
the right to cause the Company to (i) borrow money for Company purposes and 
(ii) pledge all or a portion of any membership, partnership or other ownership 
interests held by the Company; the right to engage and pay reasonable 
compensation to employees, managers, agents, attorneys, accountants, 
brokers, consultants, architects, contractors, construction managers and other 
Persons in connection with the operation and management of the Company and 
the performance of the Company’s legal, contractual and other obligations.  For 
the avoidance of doubt, the Managing Members may delegate any duty or 
obligation of the Managing Members hereunder to any Person or Persons as 
determined by Managing Members in their sole discretion. 

(b) The operating control granted to the Managing Members under 
Section 4.2(a) is subject to the provisions of, and any approvals and consents 
required under Section 4.4 hereof.  

(c) The Managing Members shall receive no fee or compensation for 
the performance of their duties hereunder, provided, however, that the Company 
shall reimburse the Managing Members for their reasonable out-of-pockets 
expenses incurred in connection with performing their obligations as manager of 
the Company.  

4.3 Duties of Managing Members.  The Managing Members shall 
manage the affairs of the Company in a prudent and businesslike manner and shall 
devote such time to the Company affairs as they shall, in their discretion, determine is 
necessary for the conduct of such affairs.  The rights and responsibilities of the 
Managing Members, as set forth in this Agreement, shall continue throughout the term 
of this Agreement as the same may be extended and shall not be subject to earlier 
termination, except as may be specifically set forth herein.  In managing the affairs of 
the Company, the Managing Members shall do, or shall cause to be done, each of the 
following: 
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(a) Maintain at the principal place of business of the Company all of 
the following: 

(i) true and full information regarding the status of the business 
and financial condition of the Company; 

(ii) a current list of the full name and last known business, 
residence or mailing address of each Member, set forth in 
alphabetical order; 

(iii) a copy of the Certificate, any and all certificates of 
amendment to the Certificate, together with executed copies 
of any powers of attorney pursuant to which the Certificate or 
any certificates of amendment have been executed; 

(iv) a copy of this Agreement, all amendments to this 
Agreement, and executed copies of any written powers of 
attorney pursuant to which this Agreement or amendments 
thereto have been executed; 

(v) true and full information regarding the amount of cash, a 
description and statement of the agreed value of any other 
property or services contributed by each Member and which 
each Member has agreed to contribute in the future and the 
date on which each Member became a Member; 

(vi) copies of the Company’s federal, state and local income tax 
returns and reports for each year; and 

(vii) copies of any financial statements of the Company for the 
seven (7) most recent years. 

The records listed in this subsection shall be subject to inspection and copying 
at the reasonable request and expense of any Member (or its duly authorized 
representative) during ordinary business hours, upon two (2) business days’ 
prior notice. 

 
(b) Maintain at the principal place of business of the Company 

complete and accurate records of all properties owned or leased by the 
Company and complete and accurate books of account (containing such 
information as shall be necessary to compute allocations and distributions), and 
make such records and books of account available for inspection and copying at 
the reasonable request and expense of any Member (or its duly authorized 
representative) during ordinary business hours, upon two (2) business days 
prior notice. 

(c) Attend regularly scheduled, monthly meetings and, if reasonably 
requested by the Members, to discuss the business, operations and financial 
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performance of the Company.  The Managing Members shall cause such 
employees, accountants, counsel, contractors and consultants of the Company 
to attend such meetings as may be appropriate in order to conduct a reasonably 
informative discussion of the business, operations and financial performance of 
the Company.   

(d) Cause to be prepared (in accordance with GAAP or income tax 
basis), distributed to all Members within one hundred twenty (120) days after the 
end of each fiscal year of the Company, and certified by a Permitted Accounting 
Firm: 

(i) An audited statement of income for such year; 

(ii) An audited balance sheet as of year-end; 

(iii) A statement showing all information required by the 
Members for preparation of their income tax returns; and 

(iv) A statement of Net Cash Flow (as hereinafter defined) and 
any Net Capital Proceeds (as hereinafter defined) for such 
year. 

(e) Cause to be prepared and filed on a timely basis all local, state 
and federal tax returns required to be filed by the Company. 

(f) Cause to be filed the Certificate and such other articles and do 
such other acts as may be required by law to qualify and maintain the Company 
as a limited liability company under the Act and to qualify and maintain the 
Company as a foreign limited liability company authorized to do business in 
jurisdictions other than the State of New York. 

(g) Cause Schedule A to be amended from time to time as required by 
this Agreement, and upon each such amendment designate at the top of such 
Schedule that it is an “Amended Schedule A” and indicate immediately under 
such designation the effective date of such amendment. 

(h) Observe all procedural formalities required to maintain the 
Company as a limited liability company under the Act. 

4.4 Limitations on Actions of Managing Members.  Notwithstanding 
anything to the contrary contained in Section 4.2 or any other provision hereof, the 
Managing Members may not do or permit to be done any of the following without the 
express approval of every Member: 

(a) perform any act not otherwise expressly permitted by this 
Agreement that would make it impossible for the Company to carry on the 
business of the Company, change or reorganize the Company into any other 
legal form or dissolve or voluntarily terminate the Company; 
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(b) perform any act or thing that this Agreement (including, without 
limitation, this Section 4.4) expressly requires to be approved, consented to, 
determined or authorized by a Majority in Interest of the Members or by all of the 
Members or every Member or any particular Member, as may be applicable; 

(c) take advantage on behalf of the Company of any federal or state 
bankruptcy or insolvency law or similar law for the relief of debtors, including 
without limitation, the filing by the Company of a request or petition for (i) 
liquidation, reorganization, arrangement, adjustment of debts, adjudication as a 
bankrupt, relief as a debtor or other relief under the bankruptcy, insolvency or 
similar laws of the United States or any state or territory thereof or any foreign 
jurisdiction, now or hereafter in effect; (ii) the making of any general assignment 
by the Company for the benefit of creditors; (iii) the appointment of a receiver or 
trustee for the Company or for any assets of the Company, including, without 
limitation, the appointment of or taking possession by a “custodian”, as defined 
in the Federal Bankruptcy Code; and (iv) the making of any decision respecting 
the acquiescence by the Company to any filing or proceeding enumerated in the 
foregoing clauses (i)-(iii);  

(d) confess a judgment on behalf of the Company; or 

(e) issue any securities of the Company, provided that this clause 
shall not in any way limit the provisions of Section 8.6 hereof. 

4.5 No Liability by Managing Members.  The liability of the 
Managing Members and each Member of the Company, solely by reason of being or 
acting as such or participating (as an employee, contractor or otherwise) in the conduct 
of the business of the Company, shall be limited or eliminated to the fullest extent 
provided by applicable law. 

4.6 Accountants; Employees.  The Managing Members shall 
designate an independent certified public accounting firm that has substantial 
experience in performing accounting and auditing services for properties similar to the 
Property to provide such accounting and auditing services for the Company as the 
Managing Members shall determine appropriate.  Each such firm that provides such 
auditing services shall be a “Permitted Accounting Firm”.  

INTENTIONALLY OMITTED 
ARTICLE VI 

 
COMPANY CAPITAL; ADVANCES BY MEMBERS 

6.1 Capital Contributions.  The Members have made capital 
contributions to the Company as set forth on Exhibit 6.1 attached hereto and made a 
part hereof.  The foregoing capital contributions of the Members are the initial equity 
contributions of the Members and are collectively referred to herein as the “Initial 
Equity”.  All capital contributions of the Members shall be credited to the Members’ 
Capital Accounts maintained by the Company in accordance with Section 7.3.  No 
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interest shall be paid on capital contributions or any Member’s share of the capital of the 
Company. 

6.2 LLC Interests.  In consideration of the Initial Equity and 
additional capital contributions of each Member referred to in Section 6.1, each Member 
is hereby granted an LLC Interest in the Company with each Member’s percentage of 
the ownership of the LLC Interests to equal to such Member’s Percentage Interest set 
forth on Schedule A. 

6.3 Additional Contributions; Adjustment of Percentage Interests. 

(a) Except as provided in this Section 6.3, no Member shall be 
permitted or required to make any additional contribution to the capital of the 
Company without the consent of every Member. 

(b) If at any time, the Managing Members, in the exercise of their sole 
discretion, shall determine that additional funds are required in order to meet the 
Cash Needs of the Company, then the Managing Members shall deliver a 
written notice to the Members (a “Cash Needs Notice”), specifying the amount 
that Managing Members believe necessary in order to meet the Cash Needs of 
the Company.  Each Cash Needs Notice shall be accompanied by such 
evidence as may be reasonably required in order to confirm the actual or 
estimated amount of such Cash Needs of the Company and an itemization of 
the costs, expenses and payments comprising such Cash Needs of the 
Company.  Within fifteen (15) business days after the date of the delivery of a 
Cash Needs Notice, each Member shall deliver a notice to the Managing 
Members and each other Member stating either (i) that such Member agrees to 
fund its pro rata share (which shall be equivalent to its Percentage Interest) of 
such Cash Needs of the Company, as an additional capital contribution to the 
Company, or (ii) that such Member does not agree to fund such pro rata share 
of such Cash Needs of the Company, as an additional capital contribution to the 
Company, and specifying the reasons that such Member so disagrees.  If any 
Member fails to deliver any such notice to the Managing Members within such 
fifteen (15) business day period, then such Member shall be deemed to have 
not agreed to make such funding.  If any Member so agrees to fund its pro rata 
share of such Cash Needs of the Company, then such Member shall fund, as an 
additional capital contribution to the Company, such Member’s pro rata share 
(which shall be equivalent to its Percentage Interest) of such Cash Needs of the 
Company within fifteen (15) business days after the date of the applicable Cash 
Needs Notice.  Such capital contributions shall be paid without any abatement, 
diminution, reduction, counterclaim, setoff or offset whatsoever.  If any Member 
does not agree to or is deemed not to have agreed to fund its additional capital 
contributions (a “Declining Member”), then another Member (a “Funding 
Member”) may make any such additional capital contributions on behalf of the 
Declining Member.  In the event that any Funding Member makes such 
additional capital contributions on behalf of the Declining Member, (i) the 
Percentage Interest of such Funding Member shall be adjusted upward to reflect 
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the percentage of such Funding Member’s new share of the Aggregate Capital 
Contributions after the Funding Member has made such additional capital 
contributions on behalf of the Declining Member, and (ii) the Percentage Interest 
of the Declining Member shall be adjusted downward to reflect the percentage 
of such Declining Member’s new share of the Aggregate Capital Contributions 
after the Funding Member has made such additional capital contributions on 
behalf of the Declining Member.  In the event that more than one Member elects 
to become a Funding Member, then each such Funding Member shall fund a 
portion of the additional capital contributions that is not funded by the Declining 
Member in the proportion that such Funding Member’s Percentage Interest 
bears to the Percentage Interest of all such Funding Members immediately prior 
to the funding of such additional capital contributions or in such other 
percentages as may be agreed upon by the Funding Members.   

6.4 No Return of Contributions.  Anything in this Agreement to the 
contrary notwithstanding, no Member shall be personally liable for the return of the 
capital contribution of a Member, or any portion thereof, it being expressly understood 
that any such return shall be made solely from Company assets.  A Member shall not 
have the right to demand or receive property other than cash in return for its 
contribution, unless it so requests and the Managing Members approve such request in 
the exercise of their sole discretion. 

6.5 Limitation of Liability.  Notwithstanding anything to the contrary 
contained herein, the debts, obligations and liabilities of the Company shall be solely the 
debts, obligations and liabilities of the Company; and no Member shall be obligated 
personally for any such debt, obligation or liability of the Company solely by reason of 
being a Member or the Managing Members of the Company. 

ARTICLE VII 
 

FISCAL YEAR; ACCOUNTING; ALLOCATION OF PROFITS AND 
LOSSES; DISTRIBUTIONS 

7.1 Fiscal Year.  The fiscal year of the Company shall be the 
calendar year. 

7.2 Method of Accounting.  The Company books shall be 
maintained on an accrual basis in accordance with the federal income tax basis method 
of accounting, unless the Managing Members agree to us a different accounting 
method. 

7.3 Maintenance of Capital Accounts.  A capital account (“Capital 
Account”) shall be maintained by the Company for each Member in accordance with 
Treas. Reg. §1.704-1(b)(2)(iv) 

7.4 Allocations. Except as otherwise provided herein, each 
item of income, gain, loss and deduction of the Company (determined in accordance 
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with U.S. tax principles as applied to the maintenance of capital accounts) for each 
Fiscal Year (or other allocation period) shall be allocated among the Capital Accounts of 
the Members, as of the end of such Fiscal Year (or other period) in a manner that 
reflects as nearly as possible the manner in which the Members have agreed, pursuant 
to the applicable provisions of this Agreement, to share the economic benefit or burden 
corresponding to net income or net loss being allocated, particularly the agreed upon 
distributions or expected distributions pursuant to Section 7.5 and Section 7.6, as 
applicable.  The Managing Members, acting reasonably based upon the principles of 
this Section 7.4 and in consultation with the Company’s tax advisers, are authorized (A) 
to interpret and apply the allocation provisions hereof as providing for a “qualified 
income offset,” “minimum gain chargeback” and such other allocation principles as may 
be required under Section 704 of the Code and applicable sections of the Treasury 
Regulation, (B) to allocate “partner nonrecourse deductions” and “nonrecourse 
deductions” in any manner that is required or permitted by Section 704 of the Code and 
the applicable sections of the Treasury Regulations, (C) to determine the allocation of 
specific items of income, expense, gain, loss and deduction of the Company, and (D) to 
vary any and all of the foregoing allocation provisions to the extent necessary or 
appropriate in the judgment of the Managing Members to comply with Section 704 of 
the Code and applicable sections of the Treasury Regulation. 

7.5 Tax Allocations 

(a) Allocations Generally.  The income, gains, losses, 
deductions and credits of the Company will be allocated for U.S. 
federal, state and local income tax purposes among the Members in 
accordance with the allocation of such income, gains, losses, 
deductions and credits among the Members for computing their 
Capital Accounts; except that if any such allocation is not permitted 
by the Code or other applicable law, the Company’s subsequent 
income, gains, losses, deductions and credits will be allocated 
among the Members so as to reflect as nearly as possible the 
allocation set forth herein in computing their Capital Accounts. 

(b) Code Section 704(c) Allocations.  Items of Company taxable 
income, gain, loss and deduction with respect to any property 
contributed to the capital of the Company shall be allocated among 
the Members in accordance with Code Section 704(c) so as to take 
account of any variation between the adjusted basis of such property 
to the Company for U.S. federal income tax purposes and its book 
value for Capital Account purposes.  In addition, if the book value of 
any Company asset is adjusted pursuant to the requirements of 
Treasury Regulation Section 1.704-1(b)(2)(iv)(e) or (f) then 
subsequent allocations of items of taxable income, gain, loss and 
deduction with respect to such asset shall take account of any 
variation between the adjusted basis of such asset for federal income 
tax purposes and its book value under Code Section 704(c).  The 
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Managing Members shall determine the methodology for making all 
allocations pursuant to this Section 7.5(b). 

7.6 Distribution of Net Cash Flow.  Except in connection with the 
liquidation of the Company, in which case all distributions shall be made in accordance 
with Article X, distributions of all Net Cash Flow shall be made to the Members no less 
frequently than quarterly and in no event shall the final distribution of Net Cash Flow 
each fiscal year take place later than ninety (90) days after the end of the Company’s 
fiscal year.  Such distributions shall be made in the order and priority as follows: 

(a) First, the Managing Members shall have the option to distribute all 
or a portion of the Net Cash Flow to fund any reserves established by the 
Managing Members.  For the avoidance of doubt, Managing Members shall 
have the option to use all available Net Cash Flow to fund such reserves and 
not make any distributions to the Members. 

(b) Second, an amount of Net Cash Flow up to the aggregate amount 
of the Unrecovered Capital of all Members shall be distributed to the Members 
in proportion to the amount of Unrecovered Capital of each Member. 

(c) Third, the balance, if any, of Net Cash Flow shall be distributed to 
the Members in accordance with their respective Percentage Interests. 

“Net Cash Flow” of the Company shall mean for any fiscal year or fraction thereof, the 
excess (as determined by the Managing Members) of (a) the Company’s cash from 
ordinary operations, over (b) the sum of the Company’s operating expenses (other than 
out of Capital Proceeds (as hereinafter defined)) plus, the amounts retained by the 
Managing Members for working capital for the Company.   

7.7 Distribution of Net Capital Proceeds.  Subject to Section 10.2, 
distributions of Net Capital Proceeds shall be made to the Members at the times 
provided in Section 7.7 and in the order and priority as follows: 

(a) First, the Managing Members shall have the option to distribute all 
or a portion of the Net Capital Proceeds to fund any reserves established by the 
Managing Members.  For the avoidance of doubt, Managing Members shall 
have the option to use all available Net Capital Proceeds to fund such reserves 
and not make any distributions to the Members. 

(b) Second, an amount of Net Capital Proceeds up to the aggregate 
amount of the Unrecovered Capital of all Members shall be distributed to the 
Members in proportion to the amount of Unrecovered Capital of each Member. 

(c) Third, to the Members in accordance with their respective 
Percentage Interests. 

For the purposes of this Article VII, “Capital Proceeds” shall mean the gross proceeds 
of sale of any assets of the Company or events which in accordance with the method of 
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accounting provide for in Section 7.2 are attributable to capital (except for capital 
contributions).  For the purposes of this Article VII, “Net Capital Proceeds” shall mean, 
the amount by which the gross proceeds received by the Company from such 
transaction exceed the sum of (a) the amounts, if any, used to pay unpaid principal and 
interest and prepayment premiums under any mortgage or loan approved or deemed 
approved in accordance with this Agreement and (b) reasonable transaction costs 
actually paid to third parties, including, without limitation, brokerage commissions, 
transfer taxes, documentary stamp taxes, closing costs, origination fees and counsel 
fees.  All Net Capital Proceeds shall be distributed to the Members promptly after 
receipt thereof, except to the extent that the Managing Members retain a portion thereof 
for working capital. 

7.8 Liability of Member for Return of Distribution.  Each Member 
understands that if it receives cash or other property in violation of the Act, such 
Member may be liable to the Company for the return of such amount pursuant to the 
Act.  Notwithstanding Sections 7.6 and 7.7, no distribution shall be made if after the 
distribution the Company would be insolvent. 

ARTICLE VIII 
 

TRANSFER OF INTERESTS 

8.1 No Transfer of Company Interest.  Except as specifically 
provided in this Agreement, no Member may directly or indirectly sell, assign, dispose of 
or in any manner transfer, by operation of law or otherwise, all or any part of, or any 
interest in, an LLC Interest without the prior written consent of each of the other 
Members. 

8.2 Compliance with Securities Act of 1933.  Notwithstanding any 
other provisions in this Agreement, if the Members consent to a transfer of all or any 
part of, or any interest in, an LLC Interest, then, as a condition of such consent, each of 
the following conditions shall be complied with by and at the expense of the transferring 
Member: 

(a) The Company has received an opinion of counsel for the 
Company or counsel acceptable to its counsel, to the effect that such transfer is 
exempt from registration under the Securities Act of 1933 and is in compliance 
with all applicable federal and state securities laws and regulations. 

(b) The Assignee delivers to the Company and each of the non-
transferring Members current (dated not earlier than thirty (30) days prior to the 
date of delivery) financial statements of the Assignee and other sufficient 
information as to the ability of the Assignee to perform the obligations of a 
Member in the Company and as to the desirability of permitting the Assignee to 
become a Member of the Company. 



 

ADSLLP-00093885.1  16 
 

(c) The Assignee executes a statement that the Assignee is acquiring 
such LLC Interest or such part thereof for its own account for investment and not 
with a view to the resale, subdivision, distribution or fractionalization thereof. 

(d) The Assignee executes and acknowledges, and delivers to the 
Company, an instrument, in form and substance reasonably satisfactory to the 
non-transferring Members, pursuant to which:  (i) the transferring Member 
assigns or otherwise transfers its LLC Interest to the Assignee, (ii) the Assignee 
agrees to assume and be bound by all of the covenants, terms and conditions of 
this Agreement and the Certificate, as the same may have been amended, (iii) 
the Assignee agrees to assume all of the obligations of the transferring Member 
with respect to the LLC Interest transferred (including, without limitation, the 
obligations imposed hereunder as a condition to any transfer) and (iv) the 
Assignee sets forth the address to which notices under this Agreement may be 
sent to the Assignee. 

(e) The transferring Member and the Assignee shall, if required, 
execute and acknowledge an articles of amendment amending the Amendment 
and, if required, an amendment to any other articles, certificate, registration, 
application or similar document required to be filed in any other jurisdiction in 
order to reflect such change or take any other action that may be required in 
connection therewith. 

(f) All required consents of tenants, lenders, franchisors and other 
Persons to such assignment or other transfer shall have been obtained in 
writing, at the sole cost and expense of the transferring Member, and delivered 
to the non-transferring Members. 

(g) The transferring Member or the Assignee pays all reasonable 
expenses incurred by the Company and the non-transferring Members in 
connection with such assignment or other transfer and its admission as a 
Member, including, but not limited to, reasonable attorneys’ fees and 
disbursements. 

The Members may, in their sole discretion, waive any of the requirements of this 
Section 8.2 with respect to the transfer of any LLC Interest, but any such waiver shall 
not constitute a waiver of such requirement in connection any subsequent transfer of 
such interest or the transfer of any other interest.  Without limiting the provisions of 
Section 8.1 or this Section 8.2, the foregoing provisions of this Section 8.2 and the 
provisions of Section 8.1 regarding the sale, transfer or other disposition of any LLC 
Interest shall also apply to (i) the sale, transfer or other disposition of any shares, 
partnership interests, membership interests or other ownership interests of any 
Member, by operation of law or otherwise, to a Person that is not an owner of any 
shares, partnership interests, membership interests or other ownership interests of such 
Member on the date of this Agreement and (ii) the creation or issuance of any new 
shares, partnership interests, membership interests or other ownership interests of any 
Member that are held by a Person that is not an owner of any shares, partnership 
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interests, membership interests or other ownership interests of such Member on the 
date of this Agreement. 

 
8.3 Admission of Transferee as Substitute Member.  Without in any 

way limiting Sections 8.1 or 8.2, an Assignee of an LLC Interest shall not become a 
Substitute Member unless and until all of the Members (other than the transferor 
Member) consent in writing to such substitution.  The effective date of the admission of 
the Assignee of an LLC Interest shall be the date on which all such other Members have 
so consented in writing to such substitution.  If all such other Members do not consent 
to the substitution of an Assignee of LLC Interest, the transferor Member shall not retain 
any rights of a member under the Act.  An Assignee of an LLC Interest that is not 
admitted as a Substitute Member under this Section shall not, except as provided in the 
Act, be treated as owning any interest in the Company and shall not be entitled to:  (i) 
require any accounting of the Company’s transactions; (ii) inspect the Company’s books 
and records; (iii) require any information from the Company; or (iv) exercise any 
privilege or right of a Member which is not specifically granted to a non-substituted 
transferee of a limited liability company interest under the Act.  If so admitted, a 
Substitute Member shall have all the rights and powers and will be subject to all the 
restrictions and liabilities of the Member that originally transferred such LLC Interest.  
The admission of a Substitute Member shall not release any Member who transferred 
the LLC Interest to such successor from liability to the Company that may have existed 
prior to such substitution. 

8.4 Allocations and Distributions with Respect to Transferred 
Interests.  If any transfer of an LLC Interest in the Company permitted by this 
Agreement occurs during a fiscal year (whether or not the Assignee is admitted as a 
Substitute Member), then all allocations attributable to the transferred interest for such 
year shall be divided and allocated between the transferor and the transferee by taking 
into account their varying interests during such fiscal period, using any convention or 
method of allocation selected by the Managing Members which is then permitted under 
Code Section 706 and the regulations promulgated thereunder.  All distributions of Net 
Cash Flow made prior to the effective date of any such transfer shall be made to the 
transferor and any such distributions made after the effective date of such transfer shall 
be made to the transferee. 

8.5 No Pledge of Company Interest.  Except as specifically 
provided in this Section 8.5, no Member may pledge, mortgage, encumber, collaterally 
assign or lien all or any part of its LLC Interest without the written approval of the 
Managing Members.  Any Member may pledge, mortgage, encumber, collaterally 
assign or lien all or any part of its LLC Interest in favor of another Member, on such 
terms as the parties may agree. 

8.6 Transfers of Company Interests to Affiliates and Family 
Persons.  Notwithstanding any other provision of this Agreement, each Member shall 
have the right to transfer any or all of its interests in the Company to any Closely Held 
Affiliate or Family Person of such Member.  Each such transferee shall constitute a 
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Substitute Member and shall become a Member of the Company hereunder without the 
consent of the other Members or compliance with the provisions of Section 8.1 or 
Section 8.2 (except that Sections 8.2 (d), (e), (f) and (g) shall be complied with). 

8.7 Transfer Void.  Any purported sale, assignment, transfer, 
pledge, mortgage, encumbrance, collateral assignment or lien of LLC Interests in 
contravention of this Article VIII shall be void and of no force or effect to, on or against 
the Company, any Member, any creditor of the Company or any claimant against the 
Company. 

ARTICLE IX 
 

WITHDRAWAL, DEATH, INCOMPETENCY 
OR DISSOLUTION OF MEMBERS; 

CERTAIN DEFAULTS OF MEMBERS 
 

9.1 Withdrawal of Member.  A Member may not withdraw from the 
Company or redeem its LLC Interests without the prior written consent of the other 
Members. 

9.2 Death, Bankruptcy, Liquidation, Etc., of a Member.  The 
Company shall not be dissolved upon the Bankruptcy, death, dissolution, expulsion, 
incapacity or withdrawal of any Member.  If a Member who is an individual dies or a 
court of competent jurisdiction adjudges him to be incompetent to manage his person or 
his property, or upon the Bankruptcy of such individual Member, such Member’s 
executor, administrator, guardian, conservator or other legal representative may 
exercise all of such Member’s rights for the purpose of settling his estate or 
administering his property.  If a Member is a corporation, trust, partnership, limited 
liability company or other entity and is dissolved or terminated, or upon the Bankruptcy 
of such Member, the powers of that Member may be exercised by its legal 
representative or successor. 

9.3 Certain Defaults by Managing Members and Members. 

(a) If (i) the either of the Managing Members (A) defaults in the 
performance of any of its obligations under this Agreement, which default 
continues for (I) thirty (30) days following notice thereof from any Member, if 
such default may be cured by the payment of money, or (II) sixty (60) days 
following notice thereof from any Member with respect to any other such default, 
or (B) becomes the subject of a Bankruptcy, or (ii) any other Member (A) fails to 
make any capital contribution as and when required hereunder, and such failure 
continues for fifteen (15) days following notice thereof from any other Member, 
(B) defaults in the performance of any of its obligations under Article VIII, (C) 
defaults in the performance of any of its other obligations under this Agreement, 
which default continues for (I) fifteen (15) days following notice thereof from any 
other Member, if such default may be cured by the payment of money, or (II) 
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thirty (30) days following notice thereof from any other Member with respect to 
any other such default, or (D) becomes the subject of a Bankruptcy, then (x) any 
such defaulting Managing Member described in clause (i) of this paragraph (a 
“Defaulting Managing Member”), as the case may be, or (y) any such 
defaulting Member as described in clause (ii) of this paragraph, shall be deemed 
to be a “Defaulting Member” under this Agreement and the provisions of 
Section 9.3(b), if a Managing Member is a Defaulting Managing Member, or 
Section 9.3(c), if any other Member is a Defaulting Member, shall be applicable. 

(b) If either of the Managing Members becomes a Defaulting 
Managing Member, then from and after the date that such Managing Member 
becomes a Defaulting Managing Member, (i) such Defaulting Managing Member 
shall cease to be a Managing Member, (ii) if only one (1) of the Managing 
Members becomes a Defaulting Managing Member, then the other Managing 
Member shall become the sole Managing Member and (iii) if both of the 
Managing Members shall become a Defaulting Managing Member, then Smith 
shall become the sole Managing Member, or if Smith is no longer a Member or 
becomes a Defaulting Managing Member, then a new Managing Member shall 
be designated by the unanimous approval of the Members (except for any 
Defaulting Member).   

(c) If any Member becomes a Defaulting Member then, from and after 
the date that such Member becomes a Defaulting Member, such Member shall 
not have any right (i) to approve or consent to any action or matter described in 
Article IV, as a Member or otherwise, (ii) to consent to or approve of any 
admission of a new Member to the Company or the transfer of all or any portion 
of or interest in any LLC Interest or any pledge, mortgage, encumbrance, 
collateral assignment or loan on all or any portion of or interest in any LLC 
Interest or (iii) consent to the designation of new Managing Members of the 
Company. 

ARTICLE X 
 

TERMINATION, DISSOLUTION AND LIQUIDATION 
OF THE COMPANY 

10.1 Events of Dissolution.  The Company shall be dissolved and 
liquidated in accordance with the provisions of this Article upon the occurrence of any 
of the following events: 

(a) any event described herein which pursuant to the express terms of 
this Agreement causes dissolution and the failure of the Members to elect to 
continue the Company within ninety (90) days thereafter; 

(b) the unanimous vote or consent by all of the Members; 

(c) the entry of a decree of judicial dissolution under the Act; or 
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(d) any event the occurrence that under the Act causes the dissolution 
of the Company without regard to any votes approved or consent of the 
Members. 

10.2 Liquidation. 

(a) Upon the dissolution of the Company, the Liquidating Trustee shall 
proceed with the liquidation of the Company, and the liquidation proceeds shall 
be applied in the following order: 

(i) to creditors in order of priority as provided by law, except for 
any indebtedness owing to any Member; 

(ii) to the establishment of any reserves that may be deemed by 
the Members or other Persons having control of the 
liquidation proceedings to be reasonably necessary for any 
contingent or unforeseen liabilities or obligations of the 
Company; 

(iii) to the Members in satisfaction of any indebtedness owing to 
them; and  

(iv) to the Members in accordance with Section 7.7. 

(b) The Liquidating Trustee shall have the authority to wind up the 
business and affairs of the Company.  For purposes of the liquidation of the 
Company assets, the discharge of its liabilities and the distributions of the 
remaining funds among the Members as above described, the Liquidating 
Trustee shall have the authority on behalf of the Company to sell, convey, 
exchange or otherwise transfer the assets of the Company for such 
consideration and upon such terms and conditions as it deems appropriate and 
may, in the name of and for and on behalf of the Company, prosecute and 
defend suits, whether civil, criminal or administrative.  The Liquidating Trustee, 
in its sole discretion, may make distributions in kind to the Members.  The 
Members may elect to purchase any Company assets at the appraised fair 
market value.  A reasonable time shall be allowed for the orderly liquidation of 
the assets of the Company and the discharge of liabilities of the Company to 
creditors to enable the Company to minimize normal losses during a liquidation 
period.  Any return of all or any portion of the contributions made by a Member 
to the capital of the Company shall be made solely from Company assets, and 
none of the Members shall be personally liable for any such return, except to the 
extent provided in the preceding subsection. 

10.3 Election of Liquidating Trustee.  At the time of dissolution, the 
Members shall designate, by a vote of a Majority in Interest of the Members, one (1) of 
the Members or any other Person of their choice to act as liquidating trustee (the 
“Liquidating Trustee”) in the liquidation of the Company business in accordance with 
the provisions of this Article. 
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10.4 Return of Contribution Nonrecourse to Other Members; Deficit 
Capital Accounts.  Except as provided by law, upon dissolution, each Member shall look 
solely to the assets of the Company for the return of such Member’s capital 
contributions.  If the Company property remaining after the payment or discharge of the 
debts and liabilities of the Company is insufficient to return the capital contributions of 
one (1) or more Members, such Member or Members shall have no recourse against 
any other Member or the Managing Members.  No Member shall have an obligation to 
make any contribution to the capital of the Company as a result of such Member having 
a deficit balance in its Capital Account and such deficit shall not be considered a debt 
owed to the Company or to any other Person for any purpose whatsoever. 

10.5 Statements.  Each of the Members shall be furnished with a 
statement prepared by the Company’s accountants, which shall set forth the assets and 
liabilities of the Company as of the date of complete liquidation. 

10.6 Certificate and Certificate of Dissolution.  Upon the dissolution 
and winding up of the Company, or at any other time there are no Members, the 
Liquidating Trustee shall file a Certificate of Dissolution with the Secretary of State of 
the State of New York in accordance with the Act.  The cancellation of the Certificate 
shall be effective at the time of the issuance of a Certificate of Dissolution by the 
Secretary of State of the State of New York following the filing of a Certificate of 
Dissolution.  The cancellation of the Certificate shall not affect the liability of the 
Members during the period of winding up and termination of the Company. 

ARTICLE XI 
 

AMENDMENTS 

11.1 Amendments.  This Agreement and the Certificate may be 
amended only with the written consent of all of the Members and pursuant to a written 
agreement executed by all of the Members. 

ARTICLE XII 
 

INTENTIONALLY OMITTED 

ARTICLE XIII 
 

DEFINITIONS; CERTAIN TAX PROVISIONS 

13.1 Definitions.  The capitalized terms used in this Agreement shall 
have the meanings as defined below or as defined in the provision referenced below, 
where such term appears in boldface print.  Defined terms used in only one (1) section 
of this Agreement may not be listed below. 

(a) “Act” is defined in the preamble. 
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(b) “Affiliate”:  An “Affiliate” of any Person means (i) any Person 
directly or indirectly owning, controlling or holding the power to vote ten percent 
(10%) or more of the outstanding voting securities of the specified Person; (ii) 
any Person ten percent (10%) or more of whose outstanding voting securities is 
directly or indirectly owned, controlled or held with power to vote by the specified 
Person; (iii) any Person directly or indirectly controlling, controlled by, or under 
common control with a specified Person; (iv) any officer, partner, member or 
director of the specified Person; and (v) any Person of which the specified 
Person is an officer, director, partner or member. 

(c) “Aggregate Capital Contributions” shall mean the aggregate 
outstanding amount of all capital contributions that have been made by the 
Members from time to time pursuant to this Agreement. 

(d) “Agreement” is defined in the preamble. 

(e) “Assignee” shall mean (i) a transferee of all or any portion of (but 
not an interest in) an LLC Interest that has not been admitted as a Substitute 
Member or (ii) a transferee or recipient of existing or newly created or issued 
shares, partnership interests, limited liability company membership interests or 
other ownership interests of any Member, as the context may require. 

(f) “Bankruptcy” shall mean, with respect to any Member, that such 
Member (1) has made an assignment for the benefit of creditors generally; (2) 
has voluntarily filed a petition as a “debtor” commencing a case under the 
bankruptcy laws of the United States of America; (3) had commenced against 
such Member an involuntary petition commencing a case against it under the 
bankruptcy laws of the United States of America that is not dismissed within 
sixty (60) days thereafter; (4) had appointed, or has sought, consented to or 
acquiesced in the appointment of, a trustee, receiver or liquidator for such 
Member or for all or any substantial part of such Member’s properties or assets; 
(5) is adjudged a bankrupt or insolvent, or has entered against such Member an 
order for relief, in any bankruptcy or insolvency proceeding; (6) has filed a 
petition or answer seeking for itself any reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or similar relinquishing any 
statute, law or regulation, or (7) has filed an answer or other pleading admitting 
or failing to contest the material allegations of a petition filed against the 
Member in any proceeding of this nature. 

(g) “Business Day” or “business day” means a day other than 
Saturday, Sunday or a day on which banking institutions in the State of New 
York are authorized or obligated by law or executive order to be closed. 

(h) “Capital Account” is defined in Section 7.3. 

(i) “Capital Proceeds” is defined in Section 7.7. 
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(j) “Cash Needs of the Company” shall mean and include any cash 
needs or requirements of the Company (i) for which sufficient funds are not 
available to the Company from (a) the operations of the Company, (b) mortgage 
and other loans made to the Company, in accordance with the terms of this 
Agreement, (c) the capital contributions of the Members, and (d) any reserves 
set aside to meet such needs and (ii) which are necessary to pay any expenses 
incurred or required to be incurred by the Company. 

(k) “Certificate” is defined in Section 1.2. 

(l) “Closely Held Affiliate” shall mean, with respect to any Person 
(the “subject Person”), any other Person ninety percent (90%) of the Equity 
Interests in which are owned, directly or indirectly, by the same Persons that 
own, directly or indirectly, all of the Equity Interests of the subject Person. 

(m) “Code” shall mean the Internal Revenue Code of 1986, as 
amended from time to time. 

(n) “Company” is defined in Section 1.1. 

(o) “Defaulting Managing Member” is defined in Section 9.3(a). 

(p) “Defaulting Member” is defined in Section 9.3(a). 

(q) “Depreciation” is defined in Section 7.4(e). 

(r) “Equity Interest” means shares, partnership interests, 
membership interests or other ownership interests. 

(s) “Family Persons” shall mean, with respect to any individual, (i) the 
spouse, children or grandchildren of such individual or trusts for the benefit of 
the spouse, children or grandchildren of such individual or (ii) one or more 
entities wholly-owned by such individual or by such individual and his or her 
spouse, children or grandchildren or trusts for the benefit of his or her spouse, 
children or grandchildren. 

(t) “GAAP” shall mean generally accepted accounting principles, 
consistently applied. 

(u) “Initial Equity” is defined in Section 6.1. 

(v) “Liquidating Trustee” is defined in Section 10.3. 

(w) “LLC Interest” means a Member’s share of the profits and losses 
of the Company and the Member’s right to receive distributions of the 
Company’s assets, together with the duties and obligations of such Member to 
comply with this Agreement. 
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(x) “Majority in Interest” with respect to the Members or any 
specified group thereof shall mean that portion of such Members or group, as 
the case may be, but excluding any Defaulting Members, possessing more than 
fifty percent (50%) of the Percentage Interests of all Members (excluding any 
Defaulting Members). 

(y) “Managing Member” or “Managing Members” shall mean the 
Managing Members of the Company designated pursuant to Section 4.1 hereof 
or any other applicable provision of this Agreement. 

(z) “Members” is defined in Section 3.1. 

(aa) “Net Capital Proceeds” is defined in Section 7.7. 

(bb) “Net Cash Flow” is defined in Section 7.6. 

(cc) “Percentage Interest” shall mean, as to any Member, the 
percentage set forth opposite such Member’s name on Schedule A. 

(dd) “Permitted Accounting Firm” is defined in Section 4.6. 

(ee) “Person” shall mean an individual, corporation, partnership, joint 
venture, limited liability company, limited liability partnership, estate, trust, 
unincorporated association or other entity; any Federal, state, county or 
municipal government or any bureau, department, political subdivision or 
agency thereof; and any fiduciary acting in such capacity on behalf of any of the 
foregoing. 

(ff)  “Property” is defined in Section 2.1(a).   

(gg) “Revised Partnership Audit Provisions” means subchapter C of 
Chapter 63 of the Code (Sections 6221 et seq.), as enacted by the Bipartisan 
Budget Act of 2015 (together with any subsequent amendments thereto, 
Treasury Regulations promulgated thereunder, and published administrative 
interpretations thereof, and any comparable provisions of state or local tax law).  

(hh) “Substitute Member” shall mean an Assignee who has been 
admitted to all the rights of Membership pursuant to this Agreement. 

(ii) “Tax Liabilities” has the meaning set forth in Section 13.3(c) 
hereof. 

(jj) “Tax Representative” means any Person designated by the 
Manager Members who can so act under applicable tax law rules. 

(kk) “Transfer” or “transfer” shall, as the context may require, mean 
and include the noun or verb forms of transfer, sale, assignment, conveyance or 
other disposition. 
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(ll) “Treasury Regulations” and “Treas. Reg.” shall mean the 
treasury regulations issued under the Code. 

(mm) “Unrecovered Capital” shall mean, at any given time, with respect 
to each Member, the amount, if any, by which (i) the sum of (x) such Member’s 
capital contribution as set forth on Schedule A and (y) all other capital 
contributions made by such Member pursuant to this Agreement exceeds (ii) the 
aggregate amounts theretofore distributed to such Member pursuant to Section 
7.6(b) and Section 7.7(b). 

13.2   Tax Reporting.  The Managing Members in their sole discretion shall 
make all applicable elections, determinations and other decisions with respect to the 
Company under the Code, including, without limitation, the deductibility of a particular 
item of expense and the positions to be taken on the Company’s tax return.  The 
Members shall not take reporting positions on their respective federal, state and local 
income tax returns inconsistent with the tax reporting positions taken by the Company.  
The Managing Members, at the expense of the Company, shall cause all federal, state 
and local income and other tax returns to be timely filed by the Company.  For each 
taxable year, the Company shall furnish the Members as soon as practicable after the 
close of the taxable year, information on Schedule K-1 or equivalent form sufficient to 
allow the Members to prepare their federal and state income tax return 

13.3 Partnership Audits; Tax Information. 
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(a) Subject to the provisions of this Section 13.3, the Tax Representative shall 
be permitted to take any and all actions under the applicable partnership audit rules, 
and shall have any powers necessary to perform fully in such capacity.  In such regard, 
the Tax Representative’s authority shall include the authority to represent the Company 
before taxing authorities and courts in tax matters affecting the Company and the 
Members in their capacity as such; provided, that, the Tax Representative (i) shall 
consult with the Members prior to entering into a settlement of a federal income tax 
controversy or filing an administrative adjustment request (within the meaning of Code 
Section 6227) for the Company and (ii) shall not enter into a settlement of a federal 
income tax controversy or filing an administrative adjustment request for the Company, 
which (in either case) would adversely and disproportionately affect any Member 
without such Member’s consent (not to be unreasonably withheld, conditioned or 
delayed).  In addition, the Tax Representative shall be authorized to make any election 
under the Revised Partnership Audit Provisions, including the election available under 
Section 6226 of the Revised Partnership Audit Provisions.  The Tax Representative 
shall keep the Members reasonably informed of any proceedings related to federal or 
state income tax matters and any election described in the preceding sentence.  Each 
Member shall reasonably cooperate with the Tax Representative and provide the Tax 
Representative any tax information reasonably requested so that the Tax 
Representative can implement the provisions of this Section 13.3 (including by making 
any election permitted hereunder), and can conduct any tax audit or similar proceeding 
with respect to the Company. 

(b) Any Member or former Member that is in dispute with any tax authority in 
relation to a matter relating to the Company shall notify the Company within ten (10) 
days of the date such Member or former Member first learns of such dispute, and if the 
Tax Representative reasonably determines that the matter is of material relevance to 
the tax position of the Company, such Member shall consult with the Tax 
Representative (or any advisor appointed by the Company for the purpose) as to how 
that dispute is to be handled.  Any Member or former Member that enters into a 
settlement agreement with respect to any Company item shall notify the Tax 
Representative in writing of such settlement agreement and its terms within ten (10) 
days after the date of settlement. 

(c) If the Company is subject to any tax, interest and penalties under Section 
6225 of the Revised Partnership Audit Provisions (“Tax Liabilities”), the Managing 
Members shall allocate among the Members any such Tax Liabilities in a manner it 
reasonably determines to be fair and equitable by deducting amounts from Capital 
Accounts or reducing amounts otherwise distributable to the Members, taking into 
account any modifications attributable to a Member pursuant to Section 6225(c) of the 
Revised Partnership Audit Provisions (if applicable). To the extent that the Managing 
Members cannot allocate such Tax Liabilities through adjustments to Capital Accounts 
or distributions to the Members and to the extent that a portion of the Tax Liabilities 
imposed under Section 6225 of the Revised Partnership Audit Provisions for a prior 
year relates to a former Member, the Members and former Members shall indemnify 
and hold harmless the Company for their respective share of such amounts as 
determined by the Managing Members in accordance with the foregoing.  Each Member 
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acknowledges that, notwithstanding the Transfer or withdrawal of all or any portion of its 
Interest in the Company, pursuant to this Section 13.3, it may remain liable for Tax 
Liabilities with respect to its allocable share of income and gain of the Company for the 
Company’s tax years (or portions thereof) prior to such Transfer or withdrawal, as 
applicable, under Section 6225 of the Revised Partnership Audit Provisions. 

(d) The Tax Representative shall be entitled to be reimbursed by the 
Company for all reasonable costs and expenses incurred by it in connection with any 
proceeding affecting tax matters of the Company and the Members in its capacity as 
such. 

(e) Each Member shall provide the Company with any information that may 
be reasonably requested by the Manager in connection with the compliance by the 
Company with applicable tax laws, the filing of any tax return with respect to Company 
or any tax election with respect to the Company. 

(f) The provisions of this Section 13.3 shall survive any termination of this 
Agreement. 

 
ARTICLE XIV 

 
INDEMNIFICATION AND LIMITATION OF LIABILITY 

14.1 Indemnification. 

(a) To the fullest extent permitted by the Act and by applicable law, 
the Managing Members, the Members, the partners or members of any Member 
or the Managing Members, if such Member or Managing Members are 
organized as a partnership or a limited liability company, and the partners, 
members, shareholders, controlling Persons, officers, directors and employees 
of any of the foregoing (herein referred to as “Indemnitees”) shall, in 
accordance with this Section 14.1, be indemnified and held harmless by the 
Company from and against any and all loss, claims, damages, liabilities, joint 
and several, expenses, judgments, fines, settlements and other amounts arising 
from any and all claims (including reasonable legal expenses), demands, 
actions, suits or proceedings (civil, criminal, administrative or investigative) in 
which they may be involved, as a party or otherwise, by reason of their 
management of, or involvement in, the affairs of the Company, or rendering of 
advice or consultation with respect thereto, or that relate to the Company, its 
properties, business or affairs, if such Indemnitee acted in good faith and in a 
manner such Indemnitee reasonably believed to be in, or not opposed to, the 
best interests of the Company, and, with respect to any criminal proceeding, had 
no reasonable cause to believe the conduct of such Indemnitee was unlawful.  
The termination of a proceeding by judgment, order, settlement, conviction or 
upon a plea of nolo contendere, or its equivalent, shall not, of itself, create a 
presumption that the Indemnitee did not act in good faith and in a manner which 
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the Indemnitee reasonably believed to be in, or not opposed to, the best 
interests of the Company or that the Indemnitee had reasonable cause to 
believe that the Indemnitee’s conduct was unlawful (unless there has been a 
final adjudication in the proceeding that the Indemnitee did not act in good faith 
and in a manner which the Indemnitee reasonably believed to be in or not 
opposed to the best interests of the Company; or that the Indemnitee did have 
reasonable cause to believe that the Indemnitee’s conduct was unlawful). 

(b) The Company may also indemnify any Person who was or is a 
party or is threatened to be made a party to any threatened, pending, or 
completed action by or in the right of the Company to procure a judgment in its 
favor by reason of the fact that such Person is or was an officer, employee or 
agent of the Company, against expenses actually or reasonably incurred by 
such Person in connection with the defense or settlement of such action, if such 
Person acted in good faith and in a manner such Person reasonably believed to 
be in, or not opposed to, the best interests of the Company, except that 
indemnification shall be made in respect of any claim, issue or matter as to 
which such Person shall have been adjudged to be liable for misconduct in the 
performance of the Person’s duty to the Company only to the extent that the 
court in which such action or suit was brought, or another court of appropriate 
jurisdiction, determines upon application that, despite the adjudication of liability, 
but in view of all circumstances of the case, such Person is fairly and reasonably 
entitled to indemnity for such expenses that such court shall deem proper.  To 
the extent that the Person has been successful on the merits or otherwise in 
defense of any proceedings referred to herein, or in defense of any claim, issue 
or matter therein, the Person shall be indemnified by the Company against 
expenses actually and reasonably incurred by the Person in connection 
therewith.  Notwithstanding the foregoing, no Person shall be entitled to 
indemnification hereunder for any conduct arising from the gross negligence or 
willful misconduct of such Person or reckless disregard in the performance of its 
duties hereunder. 

(c) Expenses (including attorneys’ fees and disbursements) incurred 
in defending any proceeding under Sections 14.1(a) or (b) may be paid by the 
Company in advance of the final disposition of such proceeding upon receipt of 
an undertaking by or on behalf of the Indemnitee or Person to repay such 
amount if it shall ultimately be determined that the Indemnitee or Person is not 
entitled to be indemnified by the Company as authorized hereunder. 

(d) The indemnification provided by this Section 14.1 shall not be 
deemed to be exclusive of any other rights to which any Person may be entitled 
under any agreement, or as a matter of law, or otherwise, both as to action in a 
Person’s official capacity and to action in another capacity. 

(e) The Managing Members shall have power to purchase and 
maintain, as a Company operating expense, insurance on behalf of the 
Company, the Members, officers, employees or agents of the Company and any 
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other Indemnitees at the expense of the Company, against any liability asserted 
against or incurred by them in any such capacity whether or not the Company 
would have the power to indemnify such Persons against such liability under the 
provisions of this Agreement. 

14.2 Limitation of Liability.  Notwithstanding anything to the contrary 
herein contained, the debts, obligations and liabilities of the Company shall be solely the 
debts, obligations and liabilities of the Company; and no Member or Managing Members 
shall be obligated personally for any such debt, obligation or liability of the Company 
solely by reason of being a Member or Managing Members of the Company. 

ARTICLE XV 
 

EXPENSES 

15.1 Expenses of the Parties.  Each Member shall bear its own 
costs and expenses incurred in connection with the negotiation of this Agreement and 
the consummation of the transactions contemplated herein. 

ARTICLE XVI 
 

GENERAL PROVISIONS 

16.1 Notices.  All notices, approvals, consents, requests and other 
communications (“notices”) provided for or otherwise given hereunder shall be in 
writing, and shall have been duly given and shall be effective when delivered.  Delivery 
of notices shall be made by either (i) hand delivery or (ii) a reputable national overnight 
courier service, or (iii) legible facsimile transmission (provided that an original of such 
facsimile is also sent to the intended address by the means described in clause (i) or 
clause (ii)), in each case to the address set forth on Schedule A or, as to each party at 
such other address as shall be designated by such party in a written notice to the other 
parties.  All such notices shall be effective as set forth above and shall be effective 
against the party to which it is sent irrespective of whether copies have been sent to 
other parties.  Copies of all notices to the parties shall be sent to the addresses set forth 
on Schedule A or such other address as shall be designated by any such party in a 
written notice to the other parties. 

16.2 No Partition of Company Property.  Each of the Members 
hereby irrevocably waives any and all rights, duties, obligations and benefits with 
respect to any action for partition of Company property or to compel any sale thereof.  
Further, all rights, duties, benefits and obligations, including inventory and appraisement 
of the Company assets or sale of a deceased Member’s interest therein, provision for 
which is made in the Act, or on account of the operation of any other rule or law of any 
other jurisdiction to compel any sale or appraisement of Company assets or sale of a 
deceased Member’s interest therein, are hereby waived and dispensed with and the 
interest in the Company of a deceased Member shall be subject to the provisions of this 
Agreement. 
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16.3 Governing Law.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of New York applicable to 
agreements to be performed entirely within the State of New York. 

16.4 Counterparts.  This Agreement may be executed in multiple 
counterparts, each of which shall be deemed an original and all of which shall constitute 
one agreement, notwithstanding that all of the parties are not signatories to the original 
or the same counterpart, or that signature pages from different counterparts are 
combined, and the signature of any party to any counterpart shall be deemed to be a 
signature to and may be appended to any other counterpart. 

16.5 Gender; Captions.  Words of any gender used in this 
Agreement shall be held to include any other gender, and words of the singular number 
shall be held to include the plural (and vice-versa), when the sense requires.  The 
captions to each Article and Section are inserted only as a matter of convenience and 
for reference only and in no way define, limit or describe the scope or intent of this 
Agreement or in any way affect it. 

16.6 Entire Agreement.  This Agreement contains the entire 
understanding between the parties and supersedes any prior understanding and 
agreements between them respecting the subject matter hereof, all of which are merged 
herein.  There are no representations, agreements, arrangements or understandings, 
oral or written, between and among the parties hereto relating to the subject matter of 
this Agreement, except as expressly set forth herein. 

16.7 Provisions Severable.  This Agreement is intended to be 
performed in accordance with, and only to the extent permitted by, all applicable laws, 
ordinances, rules and regulations of the jurisdictions in which the Company does 
business.  If any provision of this Agreement, or the application thereof to any Person or 
circumstance, shall for any reason and to any extent be invalid or unenforceable, the 
remainder of this Agreement and the application of such provision to other Persons or 
circumstances shall not be affected thereby, but rather shall be enforced to the greatest 
extent permitted by law. 

16.8 Binding Agreement.  Subject to the provisions of Article VIII, 
this Agreement shall be binding upon and shall inure to the benefit of all Members and 
their respective legal representatives, heirs, permitted successors and permitted 
assigns. 

16.9 Drafting.  Each party hereto acknowledges that each party 
hereto and its respective counsel reviewed and revised this Agreement, and each party 
hereto agrees that any rule of construction to the effect that ambiguities are to be 
resolved against the drafting party shall not apply in the interpretation of this Agreement. 

16.10 Withholding Taxes.  In the event that the Company is obligated 
to withhold and pay any taxes with respect to any Member, any tax required to be 
withheld may be withheld from any distribution otherwise payable to such Member, or in 
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lieu thereof upon remittance to the appropriate tax authority may be charged to that 
Member’s Capital Account as if the amount of such tax had been distributed to such 
Member. 

16.11 Further Assurances.  The parties agree to execute and deliver 
any further instruments or documents and perform any additional acts that are or may 
become necessary to effectuate and carry on the Company created by this Agreement. 

16.12 No Third Party Beneficiaries.  The provisions of this Agreement 
are intended only to govern the obligations of the Members inter se, and shall not be 
enforceable against the Members by any creditor of the Company or of the Members or 
of any Member, or by any party claiming by or through any such creditor or any 
Member, or by any other Person that is not a Member. 

[SIGNATURE PAGES FOLLOW] 
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SCHEDULE A 

Address of Principal Office 
of the Company 

Address of Registered Agent 
of the Company 

BRP 500 Main LLC 
c/o BRP Development Corporation 
100 Park Avenue, 36th Floor 
New York, New York  10017 

Steven Smith 
c/o BRP Development Corporation 
100 Park Avenue, 36th Floor 
New York, New York  10017 
 

Address of Agent for Service of 
Process 

Steven Smith 
c/o BRP Development Corporation 
100 Park Avenue, 36th Floor 
New York, New York  10017 

 
 
 
 

  

Name and Address 
of Members 

 Percentage 
Interest 

 
GEOFFROI FLOURNOY 
100 Park Avenue, 36th Floor 
New York, New York  0017 
 

 45% 

   
MEREDITH MARSHALL 
100 Park Avenue, 36th Floor 
New York, New York 10017 
 

 45% 

   
STEVEN SMITH 
100 Park Avenue, 36th Floor 
New York, New York 10017 
 
 

 10% 
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Exhibit 6.1 

Initial Capital Contributions 

  
Member 

 
 Initial Capital 

Contribution 
  

GEOFFROI FLOURNOY 
  $45.00 

   
MEREDITH MARSHALL 

 $45.00 

STEVEN SMITH 
  $10.00 
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