NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Division of Environmental Remediation, Office of the Director
625 Broadway, 12th Floor, Albany, New York 12233-7011
P: (518) 402-9706 | F: (518) 402-9020

www.dec.ny.gov

November 4, 2022

Warburton Avenue Apartments, LLC
Roger Pine

1000 University Avenue, Suite 500
Rochester, NY 14607

RE: Site Name: Warburton Dry Cleaners Site
Site No.: C360227
Location of Site: 305 — 321 Warburton Avenue, 32 Point Street and 247-262A
Woodworth Ave, Westchester County, Yonkers, New York 10701

Dear Applicant,

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the Warburton Dry Cleaners site.

If you have any further questions relating to this matter, please contact the project
attorney for this site, Phoebe Gittelson, Esq., NYS Department of Environmental
Conservation, Office of General Counsel, 625 Broadway, Albany, NY 12233-1500 or by
email at phoebe.gittelson@dec.ny.gov.

Sincerely,

Ol dhegfucli -

Andrew O. Guglielml, Director
Division of Environmental Remediation

Enclosure
ec: Rachel Savarie, Project Manager

cc: Phoebe Gittelson, Esq.
Jennifer Andaloro, Esq./Cheryl Salem
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
BROWNFIELD CLEANUP PROGRAM
ECL §27-1401 et seq.

In the Matter of a Remedial Program for BROWNFIELD SITE
CLEANUP AGREEMENT
index No. C360227-10-22

Warburton Dry Cleaners Site

DEC Site No:C360227

Located at:  305-321 Warburton Avenue, 32 Point Street and

247-262A Woodworth Avenue
Westchester County
Yonkers, NY 10701
Hereinafter referred to as "Site"

by:
Warburton Avenue Apartments, LLC
1600 University Avenue, Suite 500, Rochester, NY 14607
Hereinafter referred to.as "Applicant”

WHEREAS, the Department of Environmental Conservation ("Depariment’) is
authorized to administer the Brownfield Cleanup Program {"BCP") set forth in Article 27,
Title 14 of the Environmental Conservation Law ("ECL"); and

WHEREAS, thie Applicarit submitted an application received by the Department on
April 13, 2022; and

WHEREAS, the Department has determined that the Site and Applicant are
eligible to participate. in the BCP.

- NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE 7O THE
FOLLOWING:

1. Applicant Status

The Applicant, Warburton Avenue Apartments, LLC, is participating in the BCP as
a Volunteer as defined in ECL 27-1405(1)(b).

ll. Tangible Property Tax Credit Status

The Site is not located in a City having a population of one million or more. It is
therefore presumed that the Site is eligible for tangible property tax credits.




/Il. Real Property

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or "Agreement”)
consists of approximately 1.166 acres, a Map of which is attached as Exhibit "A", and is
described as follows:

Tax Map/Parcel No.. 2-2116-32
Street Number: 305 Warburton. Avenue; Yonkers
Owner: 13 Stewart Place LLC

Tax Map/Parcel No.:.2-2116-28 o
Street Number: 309 Warburton Aveniue, Yonkers
Owner: Center for Urban Rehab & Empowerment Ine:

Tax Map/Parcel No.: 2-2116-27
Street Number: 317 Warburton Avenue, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2116-26
Street Number: 319 Warburton Avenue, ‘Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2116-24
Street Number: 321 Warburton Avenue, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2116-22
Street Number: 32 Point Street, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2116-21
Street Number: 262-A Woodworth Avenue, Yonkers.
Owner: Clty of Yonkers.

Tax Map/Parcel No.; 2-2116-18
Street.Number: 254 Woodworth Avenue, Yonkers:
Owner: Center for Urban Rehab & Empowerment Ine.

Tax Map/Parcel No.: 2-2116-17
Street Number: 250 Woodworth Avenue, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2116-16
Street Number: 248 Woodworth Avenue, Yonkers
Owner: City of Yonkers’




Tax Map/Parcel No.: 2-2115-34
Street Number: 255 Woodworth Avenue, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2115-35
Street Number: 253 Woodworth Avenue, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2115-36
Street Number: 247 Woodworth Avenue, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2115-37
Street Number: 249 Woodworth Avenue, Yonkers
Owner: City of Yonkers

Tax Map/Parcel No.: 2-2115-38
Street Number: 247 Woodworth Avenue, Yonkers
Owner: City of Yonkers

V. Communications

A. All written communications required by this Agreement shall be transmitted by
United States Postal Service, by private courier service, by hand delivery, or by electronic
mail.

1. Communication from Applicant shall be sent to:

Rachel Savarie

New York State Department of Environmental Conservation
Division of Environmental Remediation

625 Broadway

Albany, NY 12233

rachel.savarie@dec.ny.gov

Note: one hard copy (unbound) of work plans and reports is required,
as well as one electronic copy.

Christine Vooris (electronic copy only)

New York State Department of Health

Bureau of Environmental Exposure Investigation
Empire State Plaza

Corning Tower Room 1787

Albany, NY 12237

christine.vooris@health.ny.gov




Phoebe Gittelson, Esq. (correspondence only)

New York State Department of Environmental Conservation
Office of General Counsel

625 Broadway

Albany, NY 12233

phoebe.gittelson@dec.ny.gov

2. Communication from the Department to Applicant shall be sent to:

Warburton Avenue Apartments, LLC
Attn: Roger Pine

1000 University Avenue, Suite 500
Rochester, NY 14607
rpine@coniferlic.com

B. The Department and Applicant reserve the right to designate additional or
different addressees for communication on written notice to the other. Additionally, the
Department reserves the right to request that the Applicant provide more than one paper
copy of any work plan or report.

C. Each party shall notify the other within ninety (90) days after any change in the
addresses listed in this paragraph or in Paragraph Il

V. Miscellaneous

A. Applicant acknowledges that it has read, understands, and agrees to abide by
all the terms set forth in Appendix A - "Standard Clauses for All New York State Brownfield
Site Cleanup Agreements" which is attached to and hereby made a part of this Agreement
as if set forth fully herein.

B. In the event of a conflict between the terms of this BCA (including any and all
attachments thereto and amendments thereof) and the terms of Appendix A, the terms of
this BCA shall control.

C. The effective date of this Agreement is the date it is signed by the
Commissioner or the Commissioner's designee.

DATED:
| \/ Li/Zl THIS BROWNFIELD CLEANUP AGREEMENT IS

HEREBY APPROVED, Acting by and Through the
Department of Environmental Conservation as Designee
of the Commissioner

By: WM\;QM

Andrew O. Guglielmi, Director
Division of Environmental Remediation




CONSENT BY APPLICANT
Applicant hereby consents to the issuing and entering of this Agreement, and
agrees to be bound by this Agreement.
Warburton Avenue Ap?-rtments LLC
By: = ‘L_,
Title: fe\! g deat
Date: /O/7S /2042

STATE OF NEW YORK )

) ss
county ofF VonioT )

On the &J#'day of D(‘Rb&f in the year 2022, before me, the

undersigned, personally  appeared <M f£0neé

personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name is (are) subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf
of which the individual(s) acted, executed the instrument.

Omm.& T

Signature and Office of individuaV’
taking acknowledgment

CHRISTINE S FLYNN
NOTARY PUBLIC-STATE OF NEW Yo
No.01FLB6357511
Qualified in Monroe Coundy
My Commission Expires 04-24 - 2025




EXHIBIT A
SITE MAP

Subject Site

Address: 305-321 Warburton Avenue,

32 Point Street, and 247-262A Woodworth Avenue
Approximate Acreage: 1.166

Site Location Map Legend
N Approximate Site Boundary

[ westchester Co. Tax Parcels (2019-2020)

NEW | Department of
YORK
Environmental 2
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APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS:

The parties to the Browrifield ‘Site Cleanup
Agreement (hereinafter "BCA" or "Agreement’)
agree to be bound by the following ¢lauses which
are hereby made a part of the BCA. The word
"Applicant” herein refers to any pary to the

Agreement, other than the New York State

Depariment of Environmentai Conservation
(herein after "Department”).

1. Citizen Participation Plan

Within twenty {20) days’ after the effective.

date of this Agreement, Applicant shall submit for

review and approval a written citizen participation.
plan prepared. in accordance with the
requirements of Environmental Conservation

Law (ECL) § 27-1417 and 8 NYCRR §§ 375-1.10
and 375-3.10.
Patticipation Plan shall be deemed to be
incorporated into and made a part of this
Agreement.

[Il. Development; Performance, and Reporiing

of Work Plans

A. Work Plan Requirements

The work plans ("Work Plan* or "Work

Plans"} under this- Ag'reement.s‘ha’_l'l be prepared

and mp[emented in -accordance with ‘the
requirements of ECL Article 27, Title 14, 6
NYCRR §§ 375-1.8(a) and 375-3.6, and all

applicable laws, ruigs, regulations, and guidance

documents. The Work Plans shall be captioned
as follows:

1. "Reriedial Investigation 'Work__.P'Ian"'
if the Work Plan provides for the investigation of
the nature and extent of contamination within the.

boundaries-of the Site and, if the Applicant is a
"Participant”, the extent -of contarination
emanating from such Site: If the Applicant is a
"Volunteer" it shall perform a qualitative exposure

assessment of the eontamination emanating from.

the Site' in accordance with ECL § 27-1415(2)(b)
and Department guidance.

2. "Remedial Work Plan™ if the Work
Pian provides: for the deveiopment and
implementation of a Remedial Program for

Upon approval, the Citizen

contamination within the bouridaries. of the Site.
and, if the Applicant is a "Parlicipani”, the
cohtamination that has emanated from such Site;.

3. “IRM Work Pian" if the Work Plan
provides far an interim remedial measure; or

4, "Site Management Plan™ if the Work
Plan provides for the identification and
implementation of institutional and/or ehgineering
controls as well as any hecissary -monitoring
and/or operation and maintenance of the rermedy.

5. “Supplemental" if .additional work

plans other than those set forth in 1LA.1-4 are

required t_o b_e prepared and implemented.

B. ‘Submission/Implementation of Wark.

‘Plans

1. The first proposed Work Plan to be
submitied under this Agreement shall be
submitted no later than thirty (30) days after the-
effeclive date of this Agreement. Thareaiter, the
Applicant shall submit such other and additional
work plans as determined in a schedule to be
approved by the Department.

2. Any proposed Work Plan shall be
submitted for the Deépartments review and
appfoval and shall include, at'a minimum, a.
chronological description of the anticipated

-activities to. be conducted in accardance with

current gu;dance a schedule for performarice:of
those-activities, and sufficient detail to allow the
Department to evaluate that Work Plad. The.
Department-shall use: best efforts in accordance
with 6 NYCRR § 375-3.6(b) to approve, modify,

or reject a proposed Work Plan within forty-five
(45) days from its receipt or within fifteen (15)
days from the close of the-comment period, if
applicable, whichever is later,

i.  Upon the Depariment's wriiten
approval of a Work Plan, such Department-
approved Work Plan shall be deemed to be
incorporated into and made a part of this
Agreement and shall be implemented in
accordance with-the schiedule contained therein.
All work undertaken as part of a remedial




program for a Site must be detailled in a
department approved Work Plan or a submittal
approved in form and content by the Department,

_ ii. If the Department requires
modification. of a Work Plan, the reason for such
‘modification shall be -provided in writing and the
provisions of 6§ NYCRR § 375-1.6(d){3} shall
apply:

iii. if the Department disapproves &
Work Plan, the reason for such disapproval shall.

b provided in writing and the provisions of B
NYCRR § 375-1.6(d)(4) shiall apply:

3. A Site Management Pian, if
‘necessary, shall be submitted in.accordance with
the schedule set forth in the IRM Work Plan or
Remedial Work Pian.

€. Submission of Final Reports

1. In accordance with the schedule
contained in an approved Work Plan, Applicant
shall submit a Final Report for an Investigation.
Work Plan prepared in accordance. with ECL §

27-1411(1) and 6 NYCRR§ 375-1.6. if such Final

Report concludes. that no remediation s
necessary, and the Site does not meet the
requirements for Track 1, Applicant shall subinit
an Alternatives Analysis prepared it accordance
with ECL-§ 27-1413 and 6 NYCRR §.375-3.8{f)
that supports such determination.

2. [n accordance with the schedule:

containéd in an approved Work Plan, Applicant
shall submit a Final Engineering Report certifying
that remediation of the Site has been performed
in accordance with the reqmrements of ECL 88
27-1419(1yand (2) and 6 NYCRR § 375-1.6. The
Department shall review -such Repoit, the
submiittals made pursuant to this Agreement, and

any other relevant information regarding the Site.

and maké a detefmination -as to whether the
goals of the remedial program have been or-will
be achieved in accordance with established

timeframes; if so, a written Certificate of
Completlon will berissued in accordance with ECL.

§ 27-1419, 8 NYCRR §§ 375-1.9 and 375-3.9.

3. Within sixty (60) days of the

Department's -approval of a Final Report,
Applicant shall submit such additional Work Plans

as it proposes to.impiement. It addition, Applicant
shall. include with every report submitted o the

Depariment a schedule for the submission of any

subseqguent. work plan required to meet the

requirements of ECL Article 27 Title 14. Failure o
submit any additional Work Plans within such

period shall, unless other Work -Plans. are under

Teview by the Departmerit or being implemented

by Appllcant result in the termination of this

Agreement pursuant to Paragraph XIi.

D. Review of Submitials other than Work:
Pians

1. The Department shall timely notify

Applicant in writing of its approval -or disapproval

of each submiittai other than a Work. Ptan in
accordance with 6 NYCRR § 375-16. All
Department-approved  submittals  shall  bBe
incorporated into and become an enforceable
part of this Agreement

2. if the Departrhent disapproves a
submittal covered by this Subparagraph, it shall
specify the reasan for ifs disapproval and may
request Applicant to modify or expand the

-submittal. Within fifteen {15) days after receiving

written notice that Applicant’s submittal has been
disapproved, Applicant shall elect in writing to

either (i) modify or expand it within thirty (30) days

of receipt of the written notice of disapproval; (i}
complete any. other Department appro\red Work
Paragraph XI5, or (iv) terminate this Agreement
pursuant to Paragraph:XIl. [f Applicant subrnits &

revised submittal and it is disapproved, the

Department and Applicant may pursue whatever
remedies may be available under this Agreement
or under law. All work undertaken as part of a

remedial program; including work undertaken’

pursuant fo submittals other than Work Plans,
must be approved by the department prior to
implementation by the Applicant.

E. Department's Determinstioh_of Need for

Remediation

The Department shall determine upon its
approval of each Final Report dealing with the-
investigation of the Site whether remediation, or
additional remediation as the case may be, is
needed for protection of public heaith- and the
environment.

1. If the Depaitment makes a
preliminary determinatiori that remediation, or

-additichal remedlatlon is not needed for

protection of public health-and the environment,
the Departiment- shall notify the public. of such




detérmination. and seek public comment in

accordance with ECL § 27-1417(3)f). The

Department shall provide timely notification to the:

Applicant of its final determination following the.
close of the public comment period..

2. If the Department determines that

additional remediation is not needed and such

determination is based upon use restrictions,

Applicant shall ¢ause to be recorded an
Environmental Easement in accordance with 6
NYCRR §375-1.8(h).

3. If the Department determines that
remediation, or additional remediation, is needed,
Appllcant may- elect. to submit for review and
approval a proposed Remedial Work Plan (or

medify an existing Work Pian for the Site) for &

remedy selected upon due consideration of the
factors set forth in ECL § 27- ‘[415{3} and 6

NYCRR.§ 375-1.8(f). A proposed Remedial Work-
Plan - addressing the Site’s remediation will be

noticed for public comment in sccordance with
ECL § 27-1417(3)(f) and the Citizen Participation

Pian developed pursuant to this Agreement. If the.

Department determines following the close of the

public comment period that modifications to the

proposed Remedial Work Plan are needed,
Applicant ‘agrees tc negotiate -appropriate
maodifications to such Work Plan. If Applicant

elects nhot to develop a Work Plan under this:
Subparagraph, ‘then this. Agreement shall
terminate in accordance with Paragraph Xil. if the.
Applicant elects o develop a Work Plan, then it:

will be reviewed in accordance with Paragraph
i.D above.

F. ‘Institutional/Engingering Control
LCertification

in the event that the remedy for the Site, if
any, or any Work Plan for the Site, requires
instituticnal or engingering contréls, Applicant
shall submit a written certification in"accerdance
with 6 NYCRR. §§ 375-1.8(hj(3) and 375-
3.8(h)(2). '

ill. Enforcement .

Except as provided -in Paragraph V, this
Agreement shall be enforceable as a centractual
agreement under the. laws of the State of New
York: Applicant shall not suffer ‘any penalty

except as provided in Paragraph V, or be subject:

to any proceeding or action if it cannot .comply

with any requirement of this Agreement as a

result of a Force Majeure Event as described at 6
NYCRR § 375-1.5(b}{4) provided Appiicant

complles with the requirements set forth therein.

IV. Entry upon Site

A, Appilcant hereby agrees to provide

‘access to the Site and toall relevant information

regarding activities at the Site in-accordance with
the provisions of ECL § 27-1431, Applicant

-agrees fo provide the Depariment upon. request
with proof of access if it is.not the owner of the
Site.

B. The Department shall have the right. to
periadically insgpect the Site to enstire that the use.
of the property complies with the terms and
conditions’ of ihis Agreement. The Department
witl generally conduct such inspections duririg
business hours, but retains-the right to inspect-at
any time.

C. Failure to provide access as provided for
under this Paragraph may result in termination of

this Agreement pursuant to' Paragraph Xl

V. Payment of State Costs (Anphcable onlv to

Applicants with Participant Status)

A, Within foity-five (45) days after receipt of
an itemized invoice from the Department
Applicant shall pay fo the Departmient’a sum of

‘money which shail represent reimbursement for

State Costs as provided by 6 NYCRR § 375-1.5
(DY(3)(0)-

B. Costs shall be documented -as provided
by 6 NYCRR § 375-1.5(b)(3){ii}. The Department

‘gshall not be required to provide any other

documentation of costs, prowded however, that
theé Departments records shall be available

‘consistent with, and in accardance with, Atticle 6

of the Pubiic Officers Law.

C. Each such payment shall be made
payable to the "Commissioner of NYSDEC™ and

shall be sent to:

Division of Management and Budget.

New York State Department of Environmental:
Conservation

625 Broadway, 10th Floor

Albany, New York 12233-4900




D. Each party shall -provide riiten

rotification to the other:within ninety (90) days of

any change in the foregoing addresses.

E. If Appllcant objects:ic any invoiced costs:

under this Agreement, the provisions of 6 NYCRR.

§§ 375-1.5 (b)(3)}(v) and (vi) shall -:apply.

Objections shall be' sent to the Department as
provided under subparagraph V.C above.

F. In the evént of non-payment of any

invoice within the 45 days provided herein, the:

Department may seek enforcement of this

provision pursuant' to Paragraph - or the.__

Department may commence an enforcement

action for non- compllance with ECL § 27- 1409(2}‘

and ECL § 71-4003.

V1. Liability Limitation

Subsequent to the issuance of a Certificate of

Completion pursuant fo this Agreement,
Applicant shall be entitled to the Liability
Limitation set forih at ECL § 27-1421, subjéct fo

the terms and conditions stated therginand to the:

provisions of 8:NYCRR §§ 375-1.9 and 375-3.9.

VIi. Reservation of Rights

A. Except as ‘provided in Subparagraph
VII.B, Applicant reserves all rights and defenses
under appllcable law to contest, defend against,
dispute, ‘or disprove any action, proceeding,
allegation, assertion, determination, or otder of

the Department, inciuding any assettion of

remedial liability by the Department against
Appilcant and further reserves all rights including
the rights to netice, to be heard, to appeal, and to
any. other due prétess respecting. any action or

proceeding by the Department, including the

ehforcement of this Agreement. The existence of
this Agreement or App]lcant s compliance ‘with it

shall not be construed as an adimission of any:
liability, fault, wrangdoinhg, or viclation of law by

Applicant, and shall not give rise to -any

._presumptlon of law or finding of fact which shall

inure to the bene_f_l_t of any third party.

B. Notwithstanding the foregoing, Applicant
hereby waives-any right it may have to make a

claim pursuantto Article-12 of the Navigation Law
with respect to-the Site and releases the: State:

and the New York Environmental Protection -and

Spill Compensation Fund from any .and all legal.

or equitable claims, suits, causes of action, or

dernands. whatsoever with respect to the Site that.

Applicant may have as a result of Applicant’s
entering- into or fulfiling” the terms of this
Agreement.

Vili. Indemnification

Applicant shail indemnify ahd held the.
Depariment, the State of New York, and their
representatives and empioyees harmless from
any. claim, suit, action, and cost of gvery riame

and descrlptton arising out of or resulting from the
fulfillment or attempted fulfillment of .this

Agreement by Applicant prior to the Termination
Date except for those claims, suits, actions, and
costs arising from the State’s gross negligence or
williul or intentional misconduct by the
Department, the: State of New Yaork, and/or-their
representatives and employess during the course
of any activities conducted. pursuant fo this
Agreement. in the event that the Applicant is a
Participarit, this provision shall alsc include the
Trusteé of the State’'s Natural Resources. The
Departient shall provide Applicanit with writter

notice no less than thirty (30) days prior fo
commencing a lawsuit seeking indemnification.
pursuant to this Paragraph.

IX. Change of Use

Applicant shall notify the Department at least
sixty (60) d_ays-in advance of any change of use,
as defined in ECL § 27-1425, which is propased

for the Site, in accordance with the provisions. of

6 NYCRR § 375-1.11(d). In the event the
Department determines that. the proposed
change of use is prohibited, the Department shall

‘notify Applicant of such determination within forty-
five {45) days of receipt of such- notice.

X. Environmental Easement

A. Within thity (30) days .after the
Department's approval of a Remedial Work Plan
which relies.upon one.gr more institutionat and/or
engingering controls, or within sixty (60) days

“after the Department’s determination pursuant to
Subparagraph H.E.2 that additional remediation.
is rnot needed based upon use restrictions,

Applicant ‘shall submit to. the Depariment for
approval an Environmental Easement to run with

the land in favor of the State which complies with

the requirements of ECL Article 71, Title'36 and 6.
NYCRR § 375-1.8(h){2}. Apphcant shall cause

'stich instrumentto be recorded with the recording

officer for the county in which the Site is located

-within thirty (30} days after the Depariment's




approval of such instrument. Applicant shall

provide: the Department with a copy of such
instrumenit cettified by the recording cfficer to be
& true and faithful copy within ‘thirty (30) days of

suich recording {or such longer period of fime as’

‘may be required to obtain a -ceftified copy

provided Applicant-advises the Department of the:

status of its efforts to obtain same within such
thirty (30} day period}, which shall be deemed to
be incorporated into this Agreement.

B. Apblicant or the owner-of the Site: may
petition.the Department to modify or extinguish
the Environmental Easement filed pursuant to
this. Agreement at suich time as it can certify that

the Site. is protective of public health and. the

environment ‘without  reliance upon the
resirictions set forth ih such instrument. -Such
ceriification shall be made by .a Professicnal
Engineer or Qualified Environmentai Professional
as defined at 8 NYCRR § 375-1.2{ak) approved
by the Department. The Department wiil not
unreasonably withhold its:-consent.

Xl. F'rog_' ress Reports

Applicant shall submit a written progress
report of its actions under this Agreement to the
parties identified in Subparagraph IHILA.1 of the
Agreement by the. 10th day of each month
commencing with the month subseguent to the
approval of the first Work.Plan and ending with
thie Termination. Date, unless a different
frequency is set forth in a Work Plan. Such

reports shall, at a minimum, include: all actions:

relative to the Site during: the previous reporiing
period and those-anticipated for the next reporting
period; -all approved activity modifications
{changes of work scope ahdlor schedule); all
results of sampling :and tests and all other data

received or generated by or on behaif of Applicant

in connection. with this Site, whether under this
Agreement or other\.rwse_ in the'previous reportlng_
period, including quality assurance/quality control
information; information regarding percentage of
compietion; unreseived delays encountered or
anticipated that may affect the future schedule
and efforts made to mitigate. such delays; and
information regardrng activities underiaken in

support of the Citizen Participation Pian during

the previous reporting pericd and those
anticipated for the naxt teporting period.

X, Termination of Agreement

Applicant or the Department may terminate

this Agreement consistent with the provisions of

6 NYCRR §§ 375-3.5(b), (c), and (d) by providing
written notification to. “the parties listed in
Paragraph IV of the Agreement.

%I, Dispute Resolution

A. In the event disputes arise under this

Agreement, Applicant may, within fiffeen (15)

days after Applicant knew or should have known’
of the facts which are the basis of the dispute,
initiate dispute. resolution-in accordance with the

provisions of 6 NYCRR § 375-1.5(b)(2).

B. All cost ‘incurred by the Department
assaciated with dispute resoiution are State costs:

'Sub]ect to reimbursement pursuant to Paragraph_

V of Appendix A of this Agreement, if applicable:

C. Notwithstanding any ofher righis.
otherwise authorized in law or equity, any
disputes pursuant to thls Agreement shail be
limitéd to Departmental décisioris on reimedial

activities. | no event shall such dispute authorize
achallenge to the applicable statute or regulation.

XIV. Miscelianeous.

A. 'If the information provided and any
cedlifications made by Appiicant are not materiaily’
accurate and complete, this Agreemsnt; except’
with respect to Applicant's obligations pursuant to

Paragraphs V, if applicable, and VII.B, and VIiI,

shall be null and void ab initio fifteen (15) days
after ‘the Depariment’s. natification of such
inaccuracy or incompleteness or fifteen (15) days

after issuance of a final decision resolving a

dispute pursuant to Paragraph XIli, whichever is
later, unless Applicant submits information within
that fifteen (15) day time period indicating that the
information provided and the certifications made
were materially accurate and complete: in the
event this Agreement is.rendered null and void,.
any Certificate of Completion andfor- Liability
Limitation that may have been issued or may
have arisen under this Agreement shall also be
Aull and void- ab initio, and the Departrnent shall
reserve all rights that it may have under law,

B. By -entering into this Agreement,
Applicant agrees to comply with and be bound by
the provisions of 6 NYCRR: §§ 375-1, 375-3.and.
375-8; the provisions of such subparts that are-
referenced herein are referenced for clarity and

convenience. ohly and the failure of this.




Agreement o specifically reference any particular
regulatory provision is not intended to imply that
such- provision is not applicable to activities
performed under this Agreement.

- C. The Department may exempt Applicant
from the requirement.to obtain any state or local

permit or other authorization for any activity

conducted pursuant to this Agreement in
accordance with 8 NYCRR §§ 375-1.12(b), (c).
and {d}.

D. 1. Applicant shall use “best efforis” to
obtain all Sile access, permits, ‘easemenits;
appravals, institutional  controls, andfor
authorizations necessary to perform Applicant’s
obligations under this Agreement, ‘including all

Department-approved Work Plans and the.

schedules. containgd therein, If, despite
Applicant's. best efforts, any access, permits,
easements, approvals, institutional controIs or
authorizations cannot be -obtained, Applicant
shall promptly notlfy the Department ahd include
a summary of the steps taken. The Department

may, as it deems appropriate and within its

authority, assist Applicant in obtaining same.

2. Ifaninterest in properly is needed to
implement an ingtitutional contrel required by a
Work Plan and such interest cannot be obtained,
the Department may require Applicant to modify
the Work Plan pursuant to 8 NYCRR § 375-
1.8(d}(3) to reflect changes -necessitated by
Applicant’s inability to obtain such interest.

E. The paragraph headings set forth in this
Agreement are included for convenience of
reference only and shall be disregarded in the
construction and interpretation of any provisions
of this Agreement.

F. 1. The terms of this Agreement shall
constitute the comiplete -and entire agreement
between the. Department and .Applicant
concirning the implementation of the activities
required by this Agreement. No term, condition,
understanding, or agreement purporting to
modify or vary any term of this Agreement shall
be binding unless made in writing and subscribed
by the party to be. bound. No informal advice,
guidance, suggestion, or comment by 't'_he
Department shall be construed as relieving
Applicant, of its. obligation to obtain such formal
approvals.as may be requited by this Agreement.
In the event of a conflict between the terms of this
-Agreement. and: any Work: Plan submitted

pursuant to. this Agreement, the terms of this.
Agreement shall control over the tems of the
Work Plan(s). Applicant consents to and-agrees’
not to.contest the authority and jurisdiction of the.
Departiment. to ‘enter into or enforce this
Agreement.

2. i. Except as set forth herein, if
Applicant desires that any provision of this.
Agreement be changed, Applicant shall make
timely written application to the Commissioner
with copies to the parties in Subparagraph VA1
of the Agreement.

ii. If Applicant seeks to modify an
approved Woerk Plan, a written request shall be

‘made to the Départmient’s project manager, with

copies to the paries listed in Subparagraph
IV.A.1 of the Adreemerit.

iii. Requests for a changeto'a time.
frame set forth in this. -Agreement shall be made
in-writing to the Department's project attorney-and
project manager; such requests shall not be
unreasonably denied and a written response to
such requests shall be sent to Applicant promptly.

G. 1. If there are multipie parties.signing
this Agreement, the term “Applicant” shall be read
in the plural, the obligations of each such party
under this Agreement are joint and .several, and
the insolvency of or faifuré by any Applicant o
implement any obligations under this Agreement
shail not affect the obligatiens of the remaining
Applicant(s) under this Agreement.

2. If Applicant is a partriership, the
obligations of all general partners (including
limited parthers who act as general partners).
under this Agreement are joint and several and
the insolvency or failure of any general partner to
implement any cbligations under this Agreement
shall not affect the obligations of the remalnlng
partner(s} under this Agreement.

3. Notwithstanding the  foregoing
Subparagraphs XIV.G.1 and 2, if multiple parties
sign this. Agreement-as Applicants but not all of
the sigriing parties. elect to implement a Work
Ptan, ali Applicants.are jointly and severally liable
for each and every obligation under this
Agreement through the completion of activities in
such Work Plan that all such parties consented
to; thereafter, only those Applicants electing o
perform additional work shall be ‘jointly and
severally liable undér this Agréeement for the




abligations ‘and activities under such -additional

Work. Plari(s), The parties electing not to

implement the additional Work Plan(s) shali have:

no obiigations iinder this Agreemient relative to
the activities set forth in such Work Plan(s).

Further, only those Applicants electing to
implement such additional Work Plan(s) shall be

eligible to receive the Liability Limitation
referenced in Paragraph V.

4. Any change to parties pursuant to

this Agreement, including successors and

assigns through acquisition of title, is subject to

approval by the Department, after submittal of an

application acceptable to the Department.

H. -Applicant shall Be entitled to receive.
coniribution protection and/orto seek contribution
to the extent authorized by ECL § 27-1421(6) and

6 NYCRR § 375-1.5(b)(5).

I. Applcant shall not be considered -an
operator of the Site solely by virtue of ha\nng

‘exécuted. and/or implemented this Agreement.

J. Appl'ican'f and Applicant’'s agents,.

grantees, lessees, sublessees, successors, and

assigns shall be bound by this Agreement Any.

change: in ownership of Applicant including; but

not limited to, any transfer of assets or real or

personal property, shall in no ‘way aiter
Applicant’s responsibilities under this Agreement,

K. Unless otherwise expressly provided

herein, terms used in this Agréement which are

defined in ECL Adicle 27 or in regulations
promulgated thereunder-shall have the meaning

assigned to them under said statute or
regulations.

L. Applicant’s obligations under this
Agreement shali not be deemed to constitute any
type of fine or. penaliy,

M. In accordance with & NYCRR § 375-
1.6(a){4), thie Department shall bé notified at least:
7 days in advance of, and be allowed to attend,

any field -activities to ‘be conducted under a

Department approved work plan, as well as any
pre-bid meetings, .job progress meetings,

‘substantial completion meeting and inspection,

and final inspection and meeting; provided,
however that the Department may be- excliuded
from poriohs ‘of meetings where p‘ri'vi]eg_ed

matters are discussed.

N. In accordance with 6 NYCRR § 375-
1.41(a), all work plans; reports, including all
attachments and apperndices, and certifications,
submitted by a remedial party shall be submitted,

in print, as well as in an electronic format

acceptable to the Department:

0. This Agreemeant may be executed for the.

‘convenience of the parties hereto, individuatly or

in combination, in.one or more counterparts, each

of which shall be deemed to have the status of an
-exacuted original and all of which shall together
constitute one and the same.




WRITTEN CONSENT

The undersigned, being a Senior Vice President of Conifer Realty, LLC, the Sole Member
of Warburton Avenue Apartments, LLC, does hereby certify as follows:

1, Warburton Avenue Apartments, LLC is the prospective volunteer for the
prospective Brownfield Cleanup Program (BCP) Site located at the following addresses:

Address Tax Identification No. :
305 Warburton Ave 2:2116-32
300 Warburton Ave 2-2116-28
317 Warburton Ave 2211627
319 Warburton Ave 2.2116-26
321 Warburton Ave 2-2116-24
32 Point 5t 2211622
262-A Woodworth Ave 2211621
254 Woodworth Ave 22116-18 |
250 Woodworth Ave 2-2116-17
248 Woodworth Ave 2-2116-16
255 Woodworth Ave 2:2115.34
253 Woodworth Ave | 2-2115-35
247 Woodworth Ave | 2-2115-36
24% Woodwarth Ave 221 153:3 T
247 Woodworth Ave | 2-2115-38

Collectively the parcels are known as the “BCP Site” or the “Site,”

2. Sam Leone, as an officet of Conifer Realty, LLC, has been authorized to execute
any documenits required by the New York State Department of Environmental Conservation on
behalf of Brownfield Site Velunteer Warburtory Avenue Apartments, LLC in relation to the BCP
Site.

IN WITNESS WHEREOF, the undersigned has executed this Certificate on this 30 day
of March, 2022.

Senior Vice President




