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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
BROWNFIELD CLEANUP PROGRAM 

ECL §27-1401 et seq. 

In the Matter of a Remedial Program for 

Former Coyne Textile 
DEC Site No.: C734144 
Located at: 140 Cortland Avenue 

by: 

Onondaga County 
Syracuse, NY 13202 

Ranalli/Taylor St., LLC 

BROWNFIELD SITE 
CLEANUP AGREEMENT 
Index No. C734144-05-17 

Hereinafter referred to as "Site" 

450 Tracy Street, Syracuse, NY 13204 
Hereinafter referred to as "Applicant" 

WHEREAS, the Department of Environmental Conservation ("Department") is 
authorized to administer the Brownfield Cleanup Program ("BCP") set forth in Article 27, 
Title 14 of the Environmental Conservation Law ("ECL"); and 

WHEREAS, the Applicant submitted an application received by the Department on 
January 30, 2017; and 

WHEREAS, the Department has determined that the Site and Applicant are 
eligible to participate in the BCP. 

NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE 
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE 
FOLLOWING: 

I. Applicant Status 

The Applicant, Ranalli/Taylor St., LLC, is participating in the BCP as a Volunteer as 
defined in ECL 27-1405(1)(b). 

II. Tangible Property Tax Credit Status 

The Site is not located in a City having a population of one million or more. It is therefore 
presumed that the Site is eligible for tangible property tax credits. 

Ill. Real Property 

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or "Agreement") 
consists of approximately 3.450 acres, a Map of which is attached as Exhibit "A", and is 
described as follows: 

Tax Map/Parcel No.: 094.-05-06.0 
Street Number: 120-154 Cortland St. S, Syracuse 

Owner: Ranalli/Taylor St., LLC 



Tax Map/Parcel No.: 094.-20-01.0 
Street Number: 1 002-1 022 Salina St S. & Cortland Av, Syracuse 

Owner: Ranalli/Taylor St., LLC 

Tax Map/Parcel No.: 094.-20-02. 0 
Street Number: 1024-40 Salina St. S & Tallman St., Syracuse 

Owner: Ranalli/Taylor St., LLC 

IV. Communications 

A. All written communications required by this Agreement shall be transmitted 
by United States Postal Service, by private courier service, by hand delivery, or by 
electronic mail. 

1 .  Communication from Applicant shall be sent to: 

Stephanie Fitzgerald 
New York State Department of Environmental Conservation 
Division of Environmental Remediation 
61 5 Erie Blvd W 
Syracuse, NY 1 3204 
stephanie.fitzgerald@dec.ny.gov 

Note: one hard copy (unbound) of work plans and reports is required, as 
well as one electronic copy. 

Krista.Anders (electronic copy only) 
New York State Department of Health 
Bureau of Environmental Exposure Investigation 
Empire State Plaza 
Corning Tower Room 1787 
Albany, NY 1 2237 
krista.anders@health.ny.gov 

Margaret Sheen, Esq. (correspondence only) 
New York State Department of Environmental Conservation 
Office of General Counsel 
61 5 Erie Blvd W 
Syracuse, NY 1 3204 
margaret.sheen@dec. ny.gov 

2. Communication from the Department to Applicant shall be sent to: 

Ranalli/Taylor St., LLC 
Attn: James Ranalli 
450 Tracy Street 
Syracuse, NY 13204 
jamesranalli@unitedautosupply.com 



B. The Department and Applicant reserve the right to designate additional or 
different addressees for communication on written notice to the other. Additionally, the 
Department reserves the right to request that the Applicant provide more than one paper 
copy of any work plan or report. 

C. Each party shall notify the other within ninety (90) days after any change in 
the addresses listed in this paragraph or in Paragraph Ill. 

V. Miscellaneous 

A. Applicant acknowledges that it has read, understands, and agrees to 
. abide by all the terms set forth in Appendix A - "Standard Clauses for All New York State 

Brownfield Site Cleanup Agreements" which is attached to and hereby made a part of this 
Agreement as if set forth fully herein. 

B. In the event of a conflict between the terms of this SCA (including 
any and all attachments thereto and amendments thereof) and the terms of Appendix A, 
the terms of this SCA shall control. 

C. The effective date of this Agreement is the date it is signed by the 
Commissioner or the Commissioner's designee. 

DATED: Ct;:k/Jer 2,. 2cl7 
THIS BROWNFIELD CLEANUP AGREEMENT IS 
HEREBY APPROVED, Acting by and Through the 
Department of Environmental Conservation as Designee 
of the Commissioner, 

By: 

rt W. Schick, P.E., Director 
Di sion of Environmental Remediation 



CONSENT BY APPLICANT 

Applicant hereby consents to the issuing and entering of this Agreement, waives 
Applicant's right to a hearing herein as provided by law, and agrees to be bound by this 
Agreement. 

STATE OF NEW YORK ) 
) ss: 

COUNTY OF On� 

On the LI day of �\J..1'.-L in thetYe?f 20fi, before me, the 
undersigned, personally appeared � r �\� , 
personally known to me or proved to me on the basis of satisfactory evidence to be the 
individual(s) whose name is (are) subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in his/her/their capacity(ies), and that by 
his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf 
of which the individual(s) acted, executed the instrument. 

Signature and Office of individual 
taking acknowledgment 

JESSICA L CLARK 
Notary Public, State of New Volt< 

No. 01CL6272162 
Qualifi� in 0"<?ndaQa1111�3120 Commission ExPi.r88 -
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APPENDIX A 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
BROWNFIELD SITE CLEANUP AGREEMENTS 

The parties to the Brownfield Site Cleanup 
Agreement (hereinafter "SCA" or "Agreement") 
agree to be bound by the following clauses which 
are hereby made a part of the SCA. The word 
"Applicant" herein refers to any party to the 
Agreement, other than the New York State 
Department of Environmental Conservation 
(herein after "Department"). 

I. Citizen Participation Plan 

Within twenty (20) days after the effective 
date of this Agreement, Applicant shall submit for 
review and approval a written citizen participation 
plan prepared in accordance with the 
requirements of Environmental Conservation 
Law (ECL) § 27-1417 and 6 NYCRR §§ 375-1.10 
and 375-3.10. Upon approval, the Citizen 
Participation Plan shall be deemed to be 
incorporated into and made a part of this 
Agreement. 

II. Development. Performance. and Reporting 
of Work Plans 

A. Work Plan Requirements 

The work plans ("Work Plan" or "Work 
Plans") under this Agreement shall be prepared 
and implemented in accordance with the 
requirements of ECL Article 27, Title 14, 6 
NYCRR §§ 375-1.6(a) and 375-3.6, and all 
applicable laws, rules, regulations, and guidance 
documents. The Work Plans shall be captioned 
as follows: 

1.  "Remedial Investigation Work Plan" 
if the Work Plan provides for the investigation of 
the nature and extent of contamination within the 
boundaries of the Site and, if the Applicant is a 
"Participant", the extent of contamination 
emanating from such Site. If the Applicant is a 
"Volunteer" it shall perform a qualitative exposure 
assessment of the contamination emanating from 
the site in accordance with ECL § 27-1415(2)(b) 
and Department guidance; 

2. "Remedial Work Plan" if the Work 
Plan provides for the development and 
implementation of a Remedial Program for 
contamination within the boundaries of the Site 
and, if the Applicant is a "Participant", the 
contamination that has emanated from such Site; 

3. "IRM Work Plan" if the Work Plan 
provides for an interim remedial measure; or 

4. "Site Management Plan" if the Work 
Plan provides for the identification and 
implementation of institutional and/or engineering 
controls as well as any necessary monitoring 
and/or operation and maintenance of the remedy. 

5. "Supplemental" if additional work 
plans other than those set forth in I l.A.1-4 are 
required to be prepared and implemented. 

B. Submission/Implementation of Work 
Plans 

1. The first proposed Work Plan to be 
submitted under this Agreement shall be 
submitted no later than thirty (30) days after the 
effective date of this Agreement. Thereafter, the 
Applicant shall submit such other and additional 
work plans as determined in a schedule to be 
approved by the Department. 

2. Any proposed Work Plan shall be 
submitted for the Department's review and 
approval and shall include, at a minimum, a 
chronological description of the anticipated 
activities to be conducted in accordance with 
current guidance, a schedule for performance of 
those activities, and sufficient detail to allow the 
Department to evaluate that Work Plan. The 
Department shall use best efforts in accordance 
with 6 NYCRR § 375-3.6(b) to approve, modify, 
or reject a proposed Work Plan within forty-five 
(45) days from its receipt or within fifteen (15) 
days from the close of the comment period, if 
applicable, whichever is later. 

i. Upon the Department's written 
approval of a Work Plan, such Department­
approved Work Plan shall be deemed to be 
incorporated into and made a part of this 
Agreement and shall be implemented in 
accordance with the schedule contained therein. 

ii. If the Department requires 
modification of a Work Plan, the reason for such 
modification shall be provided in writing and the 
provisions of 6 NYC RR § 375-1.6( d)(3) shall 
apply. 

iii. If the Department disapproves a 
Work Plan, the reason for such disapproval shall 
be provided in writing and the provisions of 6 
NYCRR § 375-1.6(d)(4) shall apply. 

3. A Site Management Plan, if 
necessary, shall be submitted in accordance with 
the schedule set forth in the IRM Work Plan or 
Remedial Work Plan. 



C. Submission of Final Repc:>rts 

1. In accordance with the schedule 
contained in an approved Work Plan, Applicant 
shall submit a Final Report for an Investigation 
Work Plan prepared in accordance with ECL § 
27-1411 (1) and 6 NYC RR § 375-1.6. If such Final 
Report concludes that no remediation is 
necessary, and the Site does not meet the 
requirements for Track 1, Applicant shall submit 
an Alternatives Analysis prepared in accordance 
with ECL § 27-1413 and 6 NYCRR § 375-3.B(f) 
that supports such determination. 

2. In accordance with the schedule 
contained in an approved Work Plan, Applicant 
shall submit a Final Engineering Report certifying 
that remediation of the Site has been performed 
in accordance with the requirements of ECL §§ 
27-1419(1) and (2) and 6 NYCRR § 375-1.6. The 
Department shall review such Report, the 
submittals made pursuant to this Agreement, and 
any other relevant information regarding the Site 
and make a determination as to whether the 
goals of the remedial program have been or will 
be achieved in accordance with established 
timeframes; if so, a written Certificate of 
Completion will be issued in accordance with ECL 
§ 27-1419, 6 NYCRR §§ 375-1.9 and 375-3.9. 

3. Within sixty (60) days of the 
Department's approval of a Final Report, 
Applicant shall submit such additional Work Plans 
as it proposes to implement. In addition, Applicant 
shall include with every report submitted to the 
Department a schedule for the submission of any 
subsequent work plan required to meet the 
requirements of ECL Article 27 Title 14. Failure to 
submit any additional Work Plans within such 
period shall, unless other Work Plans are under 
review by the Department or being implemented 
by Applicant, result in the termination of this 
Agreement pursuant to Paragraph XII. 

D. Review of Submittals other than Work 
Plans 

1. The Department shall timely notify 
Applicant in writing of its approval or disapproval 
of each submittal other than a Work Plan in 
accordance with 6 NYCRR § 375-1.6. All 
Department-approved submittals shall be 
incorporated into and become an enforceable 
part of this Agreement. 

2. If the Department disapproves a 
submittal covered by this Subparagraph, it shall 
specify the reason for its disapproval and may 
request Applicant to modify or expand the 
submittal. Within fifteen (15) days after receiving 
written notice that Applicant's submittal has been 
disapproved, Applicant shall elect in writing to 
either (i) modify or expand it within thirty (30) days 
of receipt of the written notice of disapproval; (ii) 
complete any other Department-approved Work 
Plan(s); (iii) invoke dispute resolution pursuant to 
Paragraph XIII; or (iv) terminate this Agreement 
pursuant to Paragraph XII. If Applicant submits a 
revised submittal and it is disapproved, the 
Department and Applicant may pursue whatever 
remedies may be available under this Agreement 
or under law. 

E. Department's Determination of-Need for 
Remediation 

The Department shall determine upon its 
approval of each Final Report dealing with the 
investigation of the Site whether remediation, or 
additional remediation as the case may be, is 
needed for protection of public health and the 
environment. 

1. If the Department makes a 
preliminary determination that remediation, or 
additional remediation, is not needed for 
protection of public health and the environment, 
the Department shall notify the public of such 
determination and seek public comment in 
accordance with ECL § 27-1417(3)(f). The 
Department shall provide timely notification to the 
Applicant of its final determination following the 
close of the public comment period. 

2. If the Department determines that 
additional remediation is not needed and such 
determination is based upon use restrictions, 
Applicant shall cause to be recorded an 
Environmental Easement in accordance with 6 
NYCRR § 375-1.B(h). 

3. If the Department determines that 
remediation, or additional remediation, is needed, 
Applicant may elect to submit for review and 
approval a proposed Remedial Work Plan (or 
modify an existing Work Plan for the Site) for a 
remedy selected upon due consideration of the 
factors set forth in ECL § 27-1415(3) and 6 
NYCRR § 375-1.B(f). A proposed Remedial Work 
Plan addressing the Site's remediation will be 
noticed for public comment in accordance with 



ECL § 27-1417(3)(f) and the Citizen Participation 
Plan developed pursuant to this Agreement. If the 
Department determines following the close of the 
public comment period that modifications to the 
proposed Remedial Work Plan are needed, 
Applicant agrees to negotiate appropriate 
modifications to such Work Plan. If Applicant 
elects not to develop a Work Plan under this 
Subparagraph then this Agreement shall 
terminate in accordance with Paragraph XII. If the 
Applicant elects to develop a Work Plan, then it 
will be reviewed in accordance with Paragraph 
11.D above. 

F. Institutional/Engineering 
Certification 

Control 

In the event that the remedy for the Site, if 
any, or any Work Plan for the Site, requires 
institutional or engineering controls, Applicant 
shall submit a written certification in accordance 
with 6 NYCRR §§ 375-1.8(h)(3) and 375-
3.8(h)(2). 

Ill. Enforcement 

Except as provided in Paragraph V, this 
Agreement shall be enforceable as a contractual 
agreement under the laws of the State of New 
York. Applicant shall not suffer any penalty 
except as provided in Paragraph V, or be subject 
to any proceeding or action if it cannot comply 
with any requirement of this Agreement as a 
result of a Force Majeure Event as described at 6 
NYCRR § 375-1.5(b)(4) provided Applicant 
complies with the requirements set forth therein. 

IV. Entry upon Site 

A. Applicant hereby agrees to provide 
access to the Site and to all relevant information 
regarding activities at the Site in accordance with 
the provisions of ECL § 27-1431. Applicant 
agrees to provide the Department upon request 
with proof of access if it is not the owner of the 
site. 

8. The Department shall have the right to 
periodically inspect the Site to ensure that the use 
of the property complies with the terms and 
conditions of this Agreement. The Department 
will generally conduct such inspections during 
business hours, but retains the right to inspect at 
any time. 

C. Failure to provide access as provided for 
under this Paragraph may result in termination of 
this Agreement pursuant to Paragraph XII. 

V. Payment of State Costs (Applicable only to 
Applicants with Participant Status) 

A. Within forty-five (45) days after receipt of 
an itemized invoice from the Department, 
Applicant shall pay to the Department a sum of 
money which shall represent reimbursement for 
State Costs as provided by 6 NYCRR § 375-1.5 
(b)(3)(i). 

8. Costs shall be documented as provided 
by 6 NYCRR § 375-1.5(b)(3)(ii). The Department 
shall not be required to provide any other 
documentation of costs, provided however, that 
the Department's records shall be available 
consistent with, and in accordance with, Article 6 
of the Public Officers Law. 

C. Each such payment shall be made 
payable to the "Commissioner of NYSDEC" and 
shall be sent to: 

Director, Bureau of Program Management 
Division of Environmental Remediation 
New York State Department of Environmental 
Conservation 
625 Broadway 
Albany, New York 12233-7012 

D. Each party shall provide written 
notification to the other within ninety (90) days of 
any change in the foregoing addresses. 

E. If Applicant objects to any invoiced costs 
under this Agreement, the provisions of 6 NYCRR 
§§ 375-1.5 (b)(3)(v) and (vi) shall apply. 
Objections shall be sent to the Department as 
provided under subparagraph V.C above. 

F. In the event of non-payment of any 
invoice within the 45 days provided herein, the 
Department may seek enforcement of this 
provision pursuant to Paragraph Ill or the 
Department may commence an enforcement 
action for non-compliance with ECL § 27-1409(2) 
and ECL § 71-4003. 

VI. Liability Limitation 

Subsequent to the issuance of a Certificate of 
Completion pursuant to this Agreement, 
Applicant shall be entitled to the Liability 



Limitation set forth at ECL § 27-1421, subject to 
the terms and conditions stated therein and to the 
provisions of 6 NYCRR §§ 375-1.9 and 375-3.9. 

VII. Reservation of Rights 

A Except as provided in Subparagraph 
Vll.B, Applicant reserves all rights and defenses 
under applicable law to contest, defend against, 
dispute, or disprove any action, proceeding, 
allegation, assertion, determination, or order of 
the Department, including any assertion of 
remedial liability by the Department against 
Applicant, and further reserves all rights including 
the rights to notice, to be heard, to appeal, and to 
any other due process respecting any action or 
proceeding by the Department, including the 
enforcement of this Agreement. The existence of 
this Agreement or Applicant's compliance with it 
shall not be construed as an admission of any 
liability, fault, wrongdoing, or violation of law by 
Applicant, and shall not give rise to any 
presumption of law or finding of fact which shall 
inure to the benefit of any third party. 

B. Notwithstanding the foregoing, Applicant 
hereby waives any right it may have to make a 
claim pursuant to Article 12 of the Navigation Law 
with respect to the Site and releases the State 
and the New York Environmental Protection and 
Spill Compensation Fund from any and all legal 
or equitable claims, suits, causes of action, or 
demands whatsoever with respect to the Site that 
Applicant may have as a result of Applicant's 
entering into or fulfilling the terms of this 
Agreement. 

VIII. Indemnification 

Applicant shall indemnify and hold the 
Department, the State of New York, and their 
representatives and employees harmless from 
any claim, suit, action, and cost of every name 
and description arising out of or resulting from the 
fulfillment or attempted fulfillment of this 
Agreement by Applicant prior to the Termination 
Date except for those claims, suits, actions, and 
costs arising from the State's gross negligence or 
willful or intentional misconduct by the 
Department, the State of New York, and/or their 
representatives and employees during the course 
of any activities conducted pursuant to this 
Agreement. In the event that the Applicant is a 
Participant, this provision shall also include the 
Trustee of the State's Natural Resources. The 
Department shall provide Applicant with written 

notice no less than thirty (30) days prior to 
commencing a lawsuit seeking indemnification 
pursuant to this Paragraph. 

IX. Change of Use 

Applicant shall notify the Department at least 
sixty (60) days in advance· of any change of use, 
as defined in ECL § 27-1425, which is proposed 
for the Site, in accordance with the provisions of 
6 NYCRR § 375-1.11(d). In the event the 
Department determines that the proposed 
change of use is prohibited, the Department shall 
notify Applicant of such determination within forty­
five (45) days of receipt of such notice. 

X. Environmental Easement 

A Within thirty (30) days after the 
Department's approval of a Remedial Work Plan 
which relies upon one or more institutional and/or 
engineering controls, or within sixty (60) days 
after the Department's determination pursuant to 
Subparagraph 11.E.2 that additional remediation 
is not needed based upon use restrictions, 
Applicant shall submit to the Department for 
approval an Environmental Easement to run with 
the land in favor of the State which complies with 
the requirements of ECL Article 71, Title 36 and 6 
NYCRR § 375-1.8(h)(2). Applicant shall cause 
such instrument to be recorded with the recording 
officer for the county in which the Site is located 
within thirty (30) days after the Department's 
approval of such instrument. Applicant shall 
provide the Department with a copy of such 
instrument certified by the recording officer to be 
a true and faithful copy within thirty (30) days of 
such recording (or such longer period of time as 
may be required to obtain a certified copy 
provided Applicant advises the Department of the 
status of its efforts to obtain same within such 
thirty (30) day period), which shall be deemed to 
be incorporated into this Agreement. 

B. Applicant or the owner of the Site may 
petition the Department to modify or extinguish 
the Environmental Easement filed pursuant to 
this Agreement at such time as it can certify that 
the Site is protective of public health and the 
environment without reliance upon the 
restrictions set forth in such instrument. Such 
certification shall be made by a Professional 
Engineer or Qualified Environmental Professional 
as defined at 6 NYCRR § 375-1.2(ak) approved 
by the Department. The Department will not 
unreasonably withhold its consent. 



XI. Progress Reports 

Applicant shall submit a written progress 
report of its actions under this Agreement to the 
parties identified in Subparagraph 111.A.1 of the 
Agreement by the 10th day of each month 
commencing with the month subsequent to the 
approval of the first Work Plan and ending with 
the Termination Date, unless a different 
frequency is set forth in a Work Plan. Such 
reports shall, at a minimum, include: all actions 
relative to the Site during the previous reporting 
period and those anticipated for the next reporting 
period; all approved activity modifications 
(changes of work scope and/or schedule); all 
results of sampling and tests and all other data 
received or generated by or on behalf of Applicant 
in connection with this Site, whether under this 
Agreement or otherwise, in the previous reporting 
period, including quality assurance/quality control 
information; information regarding percentage of 
completion; unresolved delays encountered or 
anticipated that may affect the future schedule 

· and efforts made to mitigate such delays; and 
information regarding activities undertaken in 
support of the Citizen Participation Plan during 
the previous reporting period and those 
anticipated for the next reporting period. 

XII. Termination of Agreement 

Applicant or the Department may terminate 
this Agreement consistent with the provisions of 
6 NYCRR §§ 375-3.5(b), (c), and (d) by providing 
written notification to the parties listed in 
Paragraph IV of the Agreement. 

XIII. Dispute Resolution 

A. In the event disputes arise under this 
Agreement, Applicant may, within fifteen (15) 
days after Applicant knew or should have known 
of the facts which are the basis of the dispute. 
initiate dispute resolution in accordance with the 
provisions of 6 NYC RR§ 375-1.5(b}(2). 

B. All cost incurred by the Department 
associated with dispute resolution are State costs 
subject to reimbursement pursuant to Paragraph 
V of Appendix A of this Agreement, if applicable. 

C. Notwithstanding any other rights 
otherwise authorized in law or equity, any 
disputes pursuant to this Agreement shall be 
limited to Departmental decisions on remedial 

activities. In no event shall such dispute authorize 
a challenge to the applicable statute or regulation. 

XIV. Miscellaneous 

A. If the information provided and any 
certifications made by Applicant are not materially 
accurate and complete, this Agreement, except 
with respect to Applicant's obligations pursuant to 
Paragraphs V, if applicable, and Vll.B, and VIII, 
shall be null and void ab initio fifteen (15) days 
after the Department's notification of such 
inaccuracy or incompleteness or fifteen (15) days 
after issuance of a final decision resolving a 
dispute pursuant to Paragraph XIII, whichever is 
later, unless Applicant submits information within 
that fifteen (15) day time period indicating that the 
information provided and the certifications made 
were materially accurate and complete. In the 
event this Agreement is rendered null and void, 
any Certificate of Completion and/or Liability 
Limitation that may have been issued or may 
have arisen under this Agreement shall also be 
null and void ab initio, and the Department shall 
reserve all rights that it may have under law. 

B. By entering into this Agreement. 
Applicant agrees to comply with and be bound by 
the provisions of 6 NYCRR §§ 375-1, 375-3 and 
375-6; the provisions of such subparts that are 
referenced herein are referenced for clarity and 
convenience only and the failure of this 
Agreement to specifically reference any particular 
regulatory provision is not intended to imply that 
such provision is not applicable to activities 
performed under this Agreement. 

C. The Department may exempt Applicant 
from the requirement to obtain any state or local 
permit or other authorization for any activity 
conducted pursuant to this Agreement in 
accordance with 6 NYCRR §§ 375-1.12(b), (c), 
and (d). 

D. 1. Applicant shall use "best efforts" to 
obtain all Site access, permits, easements, 
approvals, institutional controls, and/or 
authorizations necessary to perform Applicant's 
obligations under this Agreement. including all 
Department-approved Work Plans and the 
schedules contained therein. If, despite 
Applicant's best efforts, any access, permits, 
easements, approvals, institutional controls, or 
authorizations cannot be obtained, Applicant 
shall promptly notify the Department and include 
a summary of the steps taken. The Department 



may, as it deems appropriate and within its 
authority, assist Applicant in obtaining same. 

2. If an interest in property is needed to 
implement an institutional control required by a 
Work Plan and such interest cannot be obtained, 
the Department may require Applicant to modify 
the Work Plan pursuant to 6 NYCRR § 375-
1.6(d)(3) to reflect changes necessitated by 
Applicant's inability to obtain such interest. 

E. The paragraph headings set forth in this 
Agreement are included for convenience of 
reference only and shall be disregarded in the 
construction and interpretation of any provisions 
of this Agreement. 

F. 1. The terms of this Agreement shall 
constitute the complete and entire agreement 
between the Department and Applicant 
concerning the implementation of the activities 
required by this Agreement. No term, condition, 
understanding, or agreement purporting to 
modify or vary any term of this Agreement shall 
be binding unless made in writing and subscribed 
by the party to be bound. No informal advice, 
guidance, suggestion, or comment by the 
Department shall be construed as relieving 
Applicant of its obligation to obtain such formal 
approvals as may be required by this Agreement. 
In the event of a conflict between the terms of this 
Agreement and any Work Plan submitted 
pursuant to this Agreement, the terms of this 
Agreement shall control over the terms of the 
Work Plan(s). Applicant consents to and agrees 
not to contest the authority and jurisdiction of the 
Department to enter into or enforce this 
Agreement. 

2. i. Except as set forth herein, if 
Applicant desires that any provision of this 
Agreement be changed, Applicant shall make 
timely written application to the Commissioner 
with copies to the parties in Subparagraph IV.A.1 
of the Agreement. 

ii. If Applicant seeks to modify an 
approved Work Plan, a written request shall be 
made to the Department's project manager, with 
copies to the parties listed in Subparagraph 
IV.A.1 of the Agreement. 

iii. Requests for a change to a time 
frame set forth in this Agreement shall be made 
in writing to the Department's project attorney and 
project manager; such requests shall not be 

unreasonably denied and a written response to 
such requests shall be sent to Applicant promptly. 

G. 1. If there are multiple parties signing 
this Agreement, the term "Applicant" shall be read 
in the plural, the obligations of each such party 
under this Agreement are joint and several, and 
the insolvency of or failure by any Applicant to 
implement any obligations under this Agreement 
shall not affect the obligations of the remaining 
Applicant(s) under this Agreement. 

2. If Applicant is a partnership, the 
obligations of all general partners (including 
limited partners who act as general partners) 
under this Agreement are joint and several and 
the insolvency or failure of any general partner to 
implement any obligations under this Agreement 
shall not affect the obligations of the remaining 
partner(s) under this Agreement. 

3. Notwithstanding the foregoing 
Subparagraphs XIV.G.1 and 2, if multiple parties 
sign this Agreement as Applicants but not all of 
the signing parties elect to implement a Work 
Plan, all Applicants are jointly and severally liable 
for each and every obligation under this 
Agreement through the completion of activities in 
such Work Plan that all such parties consented · 

to; thereafter, only those Applicants electing to 
perform additional work shall be jointly and 
severally liable under this Agreement for the 
obligations and activities under such additional 
Work Plan(s). The parties electing not to 
implement the additional Work Plan(s) shall have 
no obligations under this Agreement relative to 
the activities set forth in such Work Plan(s). 
Further, only those Applicants electing to 
implement such additional Work Plan(s) shall be 
eligible to receive the Liability Limitation 
referenced in Paragraph VI. 

4. Any change to parties pursuant to 
this Agreement, including successors and 
assigns through acquisition of title, is subject to 
approval by the Department, after submittal of an 
application acceptable to the Department. 

H. Applicant shall be entitled to receive 
contribution protection and/or to seek contribution 
to the extent authorized by ECL § 27-1421(6) and 
6 NYCRR § 375-1.5(b)(5). 

I. Applicant shall not be considered an 
operator of the Site solely by virtue of having 
executed and/or implemented this Agreement. 



J. Applicant and Applicant's agents, 
grantees, lessees, sublessees, successors, and 
assigns shall be bound by this Agreement. Any 
change in ownership of Applicant including, but 
not limited to, any transfer of assets or real or 
personal property, shall in no way alter 
Applicant's responsibilities under this Agreement. 

K. Unless otherwise expressly provided 
herein, terms used in this Agreement which are 
defined in ECL Article 27 or in regulations 
promulgated thereunder shall have the meaning 
assigned to them under said statute or 
regulations. 

L. Applicant's obligations under this 
Agreement shall not be deemed to constitute any 
type of fine or penalty. 

M. In accordance with 6 NYCRR § 375-
1.6(a)(4), the Department shall be notified at least 
7 days in advance of, and be allowed to attend, 

any field activities to be conducted under a 
Department approved work plan, as well as any 
pre-bid meetings, job progress meetings, 
substantial completion meeting and inspection, 
and final inspection and meeting; provided, 
however that the Department may be excluded 
from portions of meetings where privileged 
matters are discussed. 

N. In accordance with 6 NYCRR § 375-
1.11 (a), all work plans; reports, including all 
attachments and appendices, and certifications, 
submitted by a remedial party shall be submitted 
in print, as well as in an electronic format 
acceptable to the Department. 

0. This Agreement may be executed for the 
convenience of the parties hereto, individually or 
in combination, in one or more counterparts, each 
of which shall be deemed to have the status of an 
executed original and all of which shall together 
constitute one and the same. 
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OPERATING AGREEMENT 

of 

RANALL I/TAYLOR ST. LLC 

THIS OPERATING AGREEMENT is entered into and shall be effective as of the 24th 
day of February, 201 6  by and among J�ES P .  RANALLI, an individual residing at 1 53 Seitz 
Drive, Camillus, New York 1 303 1 ("Ranalli") (the "Manag er"), and each and all of the 
individuals and entities listed on Ex h ib�t "A" annexed hereto (each individually a "Member" 
and collectively the "Members") with respect to RANALLI HOL DINGS LLC, a New York 
limited liability company (the "Company"). 

WHEREAS, the Members desire to form a limited liability company pursuant to the Act 
and on the terms and conditions herein contained; and 

WHEREAS, the Members desire to adopt this Agreement as the Operating Agreement of 
the Company. 

NOW, THEREFORE, in consideration of the mutual promises, covenants and 
conditions herein contained and for other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, the parties hereby agree as follows: 

SE CTION 1 
DE F INE D TE RMS 

1 . 1 DE F INITIONS . The defined terms used in this Agreement (as indicated by the first 
letter of each word in the term being capitalized) shall, unless the context clearly requires 
otherwise, have the meanings specified in Appendix "A" and Appendix "B" at the end of this 
Agreement. 

SE CTION 2 
THE COMPANY 

2 .1 F ORMATION. The parties hereby agree to form a limited liability company pursuant to 
the provisions of the Act and upon the tepns and conditions of this Agreement. 

2 .2 NAME . The name of the Company is Ranalli/Taylor St. LLC, a New York limited 
liability company, and all business of the Company shall be conducted in such name. The 
Management Committee may change the name of the Company upon ten ( 1 0) days notice to the 
Members. The Company shall hold all of its assets and Property in the name of the Company and 
not in the name of any Member. The Company may conduct business under an assumed name by 
filing an assumed name certificate where required in the manner prescribed by applicable law. 

2 .3 PURPOSE . The purpose of the Company is to engage in any business which may be 
engaged in by limited liability companies under the provisions of the Act. The Company shall 
have the power and authority to enter into all transactions which are provided for in this 
Agreement and as may be necessary or incidental to accomplish or implement the purposes of 
the Company including such powers as may be authorized by this Agreement or permitted under 
the Act but in all events consistent with the terms, conditions and restrictions set forth in this 
Agreement. In no event shall the Company engage in any activity which is proscribed by the 
laws of the State of New York. 
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2 .4 PRINCIPAL PLACE OF BUSINESS. The principal place of business of the Company 
shall be 450 Tracy Street, Syracuse, New York 1 3204. The Management Committee may change 
the principal place of business of the Company upon ten ( 10) days notice to the Members. 

2 . 5 TERM. The term of the Company shall be perpetual unless the Company is dissolved 
earlier as set forth in this Agreement. 

2 . 6 F ILINGS. 

(a) The Articles of the Company have been filed in the office of the Secretary of 
State of the State of New York in accordance with the provisions of the Act. The Management 
Committee shall take any and all other actions reasonably necessary to perfect and maintain the 
status of the Company as a limited liability company under the laws of the State of New York. 
The Management Committee shall cause amendments to the Articles to be filed whenever 
required by the Act. Such amendments may be executed by any Manager or by any Person duly 
authorized by the Management Committee to authorize such amendments. 

(b) The Management Committee shall execute and cause to be filed original or 
amended certificates and shall take any and all other actions as may be reasonably necessary to 
perfect and maintain the status of the Company as a limited liability company or similar type of 
entity under the laws of any other states or jurisdictions in which the Company engages in 
business. 

SECTION3 
MEMBERS; CAPITAL CONTRIBUTIONS 

3. 1 MEMBERSHIP UNITS; MEMBERS. The ownership of the Company shall be 
represented by Membership Units. The initial number of Membership Units the Company is 
authorized to issue is three thousand (3 ,000). The Management Committee may, at any time and 
from time to time, increase the number of authorized Membership Units. The names and 
addresses of the Members are set forth on Ex h ibit " A". Such Persons are hereby admitted as 
Members of the Company. 

3. 2 CAPITAL CONTRIBUTIONS. Simultaneously with the execution of this Agreement, 
each Member shall contribute to the Company the property set forth opposite such Member's 
name on Ex h ibit "B" hereof. As consideration for such Capital Contribution, each Member shall 
receive the number of Membership Units set forth opposite such Member's name on Ex h ibi t 
"C". 

3.3 RETURN OF CAPITAL. Except as otherwise provided in this Agreement, no Unit 
Holder shall be entitled to have his Capital Contribution returned to him. Under circumstances 
requiring a return of any Capital Contributions, no Unit Holder shall have the right to receive 
Property other than cash except as may be specifically provided herein. 

3.4 INTEREST. No Unit Holder shall receive any interest, salary or drawing with respect 
to his Capital Contribution or his Capital Account or for services rendered on behalf of the 
Company or otherwise in his capacity as a Unit Holder, except as otherwise provided in this 
Agreement. 

3. 5 LIMITED LIABILITY . The Members shall not be liable for the debts, liabilities, 
contracts or any other obligations of the Company. Except as otherwise provided by applicable 
state law or this Agreement (including, but not limited to, Sect ion 3. 7 hereof), a Unit Holder 
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shall not be required to lend any funds to the Company or to make any additional Capital 
Contributions to the Company. No Manager shall have any personal liability for the repayment 
of any Capital Contributions of the Unit Holders; provided, however, nothing in this Section 
shall be deemed to relieve any Manager of any liability resulting from such Manager's bad faith, 
intentional misconduct, knowing violation of law or breach of any fiduciary duty. 

3. 6 LOANS. Any Unit Holder or Manager or any Affiliate of a Unit Holder or Manager 
may, with the approval of the Management Committee, lend or advance money to the Company. 
If any Unit Holder, Manager or Affiliate thereof shall make any loan to the Company or advance 
money on its behalf, the amount of any such loan or advance shall not be treated as a Capital 
Contribution but shall instead, be a debt due from the Company. The amount of any such loan or 
advance shall be repayable out of the Company's cash and shall have priority over any 
distributions made pursuant to Sect ion 5 hereof. All such loans or advances shall bear interest at 
the same rate the Company could have borrowed such funds from the Institutional Lender that 
the Company normally does business with or if there is no such Institutional Lender or if such 
Institutional Lender would decline to advance such funds, at the Prime Rate plus two percentage 
points. Except as otherwise set forth in this Agreement, no Unit Holder shall be obligated to 
make any loan or advance to the Company. 

3. 7 DEF ICIT CASH F LOW CONTRIBUTIONS. 

(a) Notwithstanding any provisions contained herein to the contrary, each Unit 
Holder hereby agrees to make additional cash Capital Contributions from time to time, on or 
before the Contribution Date specified in any duly given Deficit Contribution Notice, equal to 
such Unit Holder' s share of the Cash Flow Deficit identified in such Deficit Contribution Notice 
(the "Addit ional Capit al Cont ribut ion"). The contribution required from each Unit Holder 
shall be equal to the total Additional Capital Contributions specified in the Deficit Contribution 
Notice multiplied by the Unit Holder's then Membership Percentage. The Management 
Committee may give any number of Deficit Contribution Notices during the term of the 
Company. 

(b) In lieu of requiring the Unit Holders to make Additional Capital Contributions 
pursuant to Sect ion 3.7(a) hereof, the Management Committee, in its sole and absolute 
discretion, may cause the Company to borrow funds to satisfy a Cash Flow Deficit. The 
borrowing may be from any third party or from any Manager or Member provided the terms are 
commercially reasonable. 

( c) In the event a Unit Holder fails to make any Additional Capital Contribution 
when due and such failure continues for a period of ten ( 10) days after notice from the Company 
to said Unit Holder (the "Default ") (such Unit Holder(s) being referred to as the "Default ing 
Unit Holder(s)"), the Defaulting Unit Holder(s) shall be in default under this Agreement and, 
while such Default continues, the Management Committee, without prejudice to any other right 
of the Company, may elect in the sole and absolute discretion of the Management Committee: (i) 
not to pay the Defaulting Unit Holder(s) any distribution pursuant to Sect ion 5 of this Agreement 
to which the Defaulting Unit Holder(s) would otherwise be entitled and in lieu thereof to apply 
any undistributed amounts theretofore or thereafter distributable to the Unit Holder(s) pursuant to 
Sect ion 5 towards the obligation of such Defaulting Unit Holder(s) to make such Additional 
Capital Contribution; and (ii) for purposes of any provision of this Agreement providing for the 
consent or the action of Members or the Managers to deem the Defaulting Unit Holder(s) not to 
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be a Member or a Manager, if applicable. In addition to the foregoing, if the Default continues in 
existence for a thirty (30) day period, the Management Committee, in its sole and absolute 
discretion, may elect to pursue the following additional remedies: (i) elect to treat such default as 
an Adverse Act; (ii) issue to the Member(s) who actually made the required Additional Capital 
Contributions, additional Membership Units in the Company in an amount determined by the 
Management Committee, in its sole and absolute discretion, and dilute only the Membership 
Percentage of the Defaulting Unit Holder(s); or (iii) to sue the Defaulting Unit Holder(s) to 
collect the unpaid amount of any such Additional Capital Contribution (together with interest 
thereon from the date such contribution was due at the lower of (A) Prime Rate plus three (3) 
percentage points or (B) the highest lawful rate in the State of New York), plus any collection 
expenses incurred by the Company, including, but not limited to, the reasonable fees and 
disbursements of counsel to the Company. For purposes of this parag raph (c), the term 
Management Committee shall be deemed to exclude any Manager who is also a Defaulting Unit 
Holder. 

( d) It is specifically recognized and understood that the provisions of this Sect ion 
3. 7 may only be enforced by the Management Committee and in no way will the provisions of 
this Sect ion 3. 7 be deemed to expand the liability of the Unit Holders to creditors of or other 
third parties dealing with the Company. 

3. 8 GUARANTEE OF INSTITUTIONAL L OANS. The Unit Holders acknowledge that it may 
be necessary for the Unit Holders from time to time, to, jointly and severally, guarantee any 
Institutional Loans made to the Company by Institutional Lenders (the "Guarant ees"). In 
connection with any such Guarantees, each Unit Holder hereby agrees as follows: 

(a) Upon the request of the Management Committee, each Unit Holder shall 
execute and deliver any and all documentation reasonably requested by any Institutional Lender 
to evidence such Guarantees. 

(b) Notwithstanding the fact that it may be necessary from time to time to, jointly 
and severally, guarantee an Institutional Loan, it is the intent of the Members that each Unit 
Holder only be liable for such Unit Holder' s pro-rata share (based on Membership Percentages) 
of any payments made pursuant to a Guaranty. In the event a Unit Holder is, for any reason, 
required to pay more than such Unit Holder's pro-rata share of any payments made pursuant to a 
Guaranty (i.e., the percentage of such payment equal to the Membership Percentage of such Unit 
Holder), the other Unit Holders shall promptly reimburse such Unit Holder for any such excess 
payment on a pro-rata basis. 

( c) A breach of the provisions of this Sect ion 3. 8 shall constitute an Adverse Act. 

SE CTION4 
ALL OCATIONS 

4 . 1 ALL OCATIONS. After giving effect to the special allocations set forth in Appendix 
"B" hereto, Profits and Losses for any fiscal year shall be allocated to the Unit Holders in 
proportion to their Membership Percentages. The provisions set forth in Appendix "B" attached 
hereto are hereby incorporated by this reference and shall be deemed a part of this Sect ion 4 as if 
fully set forth herein. 
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SECTION 5 
DISTRIBUTIONS 

5 . 1 NET Av AILABLE CASH. Except as otherwise provided in Section 1 1 . 2 hereof relating 
to the liquidation of the Company, Net Available Cash shall be distributed to the Unit Holders in 
proportion to their Membership Percentages at such times and in such amounts as the 
Management Committee shall determine. 

5 . 2 AMOUNTS WITHHELD . All amounts withheld pursuant to the Code or any provision 
of state or local law with respect to any payment or distributions by the Company to the Unit 
Holders shall be treated as amounts distributed to the Unit Holders pursuant to this Section 5 for 
all purposes under this Agreement. The Management Committee may allocate any such amounts 
among the Unit Holders in any manner that is in accordance with applicable law. 

6 .1 MANAGEMENT COMMITTEE. 

SECTION 6 
MANAGEMENT 

(a) The management of the Company shall be vested in a committee of Managers 
(the "Manag ement Committee") designated by the Members. The number of Managers shall be 
one ( 1 )  unless otherwise provided herein. Ranalli has been appointed as the initial member of the 
Management Committee (the "Initial Manag er"). The Initial Manager shall serve as a Manager 
until he resigns, is removed, dies or is otherwise unable or unwilling to serve. 

(b) The Initial Manager shall have the right to designate a replacement Manager 
(a "Desig nated Successor Manag er"). The initial designation of the Designated Successor 
Manager for the Manager is set forth on Ex h ibit "E" hereto. The Initial Manager shall have the 
right, exercisable at any time while such Person is serving as a Manager, to change his 
Designated Successor Manager, in which event the Company shall amend Ex h ibit "E" to reflect 
such change. Such change in the Designated Successor Manager shall only be effective when 
the Initial Manager delivers written notice of the same to the Company. 

( c) In the event the Initial Manager resigns, dies or is unwilling or unable to serve 
as such (the "Resig ning Manag er"), such Initial Manager's Designated Successor Manager shall 
automatically become a Manager replacing the Resigning Manager. If there is no Designated 
Successor Manager, or if the Designated Successor Manager is unable or unwilling to serve, the 
Members shall, by majority vote thereof, promptly designate a successor Manager (a "Successor 
Manag er"). 

(d) A Designated Successor Manager may be removed at any time, with or 
without cause, by the vote of a Supermajority of the Members. A Successor Manager may be 
removed at any time, with or without cause, by Majority Vote of the Members. 

( e) All actions requiring the approval of the Management Committee shall require 
the majority vote of all members of the Management Committee with each Manager being 
entitled to cast one ( 1 )  vote. 

6 .2 AUTHORITY OF THE MANAGERS . Except to the extent otherwise provided herein, the 
Management Committee shall have the sole and exclusive right to manage the business of the 
Company and shall have all of the rights and powers which may be possessed by managers under 
the Act including, without limitation, the right and power to: 

- 5 -

12010459.l 



(a) acquire by purchase, lease or otherwise any real or personal property which 
may be necessary, convenient or incidental to the accomplishment of the purposes of the 
Company; 

(b) operate, maintain, finance, improve, construct, own, grant options with respect 
to, sell, convey, assign, mortgage and lease any real estate and any personal property necessarily 
convenient or incidental to the accomplishment of the purposes of the Company; 

( c) execute any and all agreements, contracts, documents, certifications and 
instruments necessary or convenient in connection with the management, maintenance and 
operation of the assets and Property of the Company; 

( d) borrow money and issue evidences of indebtedness necessary, convenient or 
incidental to the accomplishment of the purposes of the Company, and secure the same by pledge 
or other lien on any Property; 

( e) execute, in furtherance of any or all of the purposes of the Company, any deed, 
lease, mortgage, deed of trust, mortgage note, promissory note, bill of sale, contract or other 
instrument purporting to convey or encumber any or all of the assets or Property of the 
Company; 

(f) prepay in whole or in part, refinance, recast, increase, modify or extend any 
liabilities affecting the assets or Property of the Company and, in connection therewith, execute 
any extensions or renewals of encumbrances on any or all of the assets or Property of the 
Company; 

(g) care for and distribute funds to the Members by way of cash, income, return of 
capital, or otherwise, all in accordance with the provisions of this Agreement, and perform all 
matters in furtherance of the objectives of the Company or this Agreement; 

(h) subject to the provisions of Section 6 . 8 hereof, contract on behalf of the 
Company for the employment and services of employees and/or independent contractors and 
delegate to such Persons the duty to manage or supervise any of the assets or operations of the 
Company; 

(i) expend the capital and income of the Company to the extent permitted by this 
Agreement; 

G) ask for, collect and receive any rents, issues and profits or income from the 
assets or Property of the Company or any part or parts thereof and to disburse Company funds 
for Company purposes to those Persons entitled to receive the same; 

(k) purchase from or through others, contracts of liability, casualty or other 
insurance for the protection of the Property or affairs of the Company or the Members or for any 
purpose convenient or beneficial to the Company; 

( 1 )  institute, prosecute, defend, settle, compromise and dismiss lawsuits or other 
judicial or administrative proceedings brought on or in behalf of, or against the Company or the 
Members or the Managers in connection with activities arising out of connected with or 
incidental to this Agreement and to engage counsel or others in connection therewith; 

(m) engage in any kind of activity and perform and carry out contracts of any kind 
(including contracts of insurance covering risks to the Property and Manager liability) necessary 
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or incidental to, or in connection with, the accomplishment of the purposes of the Company, as 
may be lawfully carried on or performed by a limited liability company under the laws of each 
state in which the Company is then formed or qualified; 

(n) form, transfer assets of the Company to and manage the business and affairs of 
one or more subsidiary limited liability companies; and 

( o) make any and all elections for federal, state and local tax purposes including, 
without limitation, any election, if permitted by applicable law: (i) to adjust the basis of 
Company Property pursuant to Code Sections 754, 734(b) and 743(b) or the comparable 
provisions of state or local law, in connection with transfers of interests in the Company and 
Company distributions; (ii) to extend the statute of limitations for assessment of tax deficiencies 
against Unit Holders with respect to adjustments to the Company's federal, state or local tax 
returns; and (iii) to represent the Company and the Unit Holders before taxing authorities or 
courts of competent jurisdiction in tax matters affecting the Company and the Unit Holders in 
their capacity as Unit Holders and to execute any agreements or other documents relating to or 
affecting such tax matters, including agreements or other documents that bind the Unit Holders 
with respect to such tax matters or otherwise affect the rights of the Company or the Unit 
Holders. Ranalli is specifically authorized to act as the "Tax Matters Partner" under the Code and 
in any similar capacity under state or local law until such time, if ever, that the Management 
Committee designates in writing a different individual to serve as the Tax Matters Partner. 

6 .3 RIGHT To RELY ON MANAGER. Any Person dealing with the Company may rely 
upon a certificate signed by any Manager as to: 

(a) the identity of any Manager or Unit Holder and/or the identity of any 
individual authorized to represent a Manager; 

(b) the existence or nonexistence of any fact or facts which constitute a condition 
precedent to acts by a Manager or which are in any other manner germane to the affairs of the 
Company; 

( c) the Persons who are authorized to execute and deliver any instrument or 
document on behalf of the Company; or 

(d) any act or failure to act by the Company or any other matter whatsoever 
involving the Company or any Unit Holder. 

6 .4 PROHIBITED TRANSACTIONS. 

(a) Notwithstanding any other provision of this Agreement, the Management 
Committee shall not, without the consent of all Members: 

(i) do any act in contravention of this Agreement; 

(ii) do any act which would make it impossible to carry on the ordinary 
business of the Company; 

(iii) confess a judgment against the Company or submit a Company claim 
in excess of $ 100,000 to arbitration; 

(iv) possess Company assets or assign rights in specific Company assets 
for other than a Company purpose; or 
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in any jurisdiction. 
(v) knowingly perfprm any act that would subject any Members to liability 

(b) Notwithstanding any other provision of this Agreement, the Management 
Committee shall not, without a Majority Vote of the Members: 

(i) enter into any agreement or make any payments to any Affiliates of a 
Member or a Manager; 

(ii) except as otherwise expressly permitted by this Agreement (including, 
but not limited to, Section 3. 7 hereof), issue any additional Membership Units; 

(iii) sell or otherwise dispose of all or substantially all of the Property of 
the Company, either in a single transaction or a series of related transactions; 

(iv) merge or consolidate the Company with or into another entity; 

(v) except as otherwise expressly permitted by this Agreement, borrow 
money from any Member, Manager or Affiliate thereof; 

(vi) dissolve the Company; 

(vii) loan any funds to any Member or Manager or any Affiliate of a 
Member or Manager; or 

(viii) guarantee, secure or collateralize any loan made by a third party to 
any other Person. 

(c) Notwithstanding anything contained in this Agreement to the contrary, except 
as set forth in Section 6 . 1 hereof, in no event shall the Members be entitled to take any action 
with respect to the Company, its business, assets or affairs, unless such action has first been 
approved by the Management Committee. 

6 . 5 DUTIES AND 0BLIGA TIONS OF THE MANAGERS. 

(a) The Managers shall cause the Company to conduct its business and operations 
separate and apart from that of any Unit Holder or Manager or any Affiliates thereof, including, 
without limitation: (i) segregating Company assets and not allowing funds or other assets of the 
Company to be commingled with the funds or other assets of, held by, or registered in the name 
of, any Unit Holder or Manager or any Affiliate thereof; {ii) maintaining books and financial 
records of the Company separate from the books and financial records of any Unit Holders or 
Manager or any Affiliates thereof, and observing all Company procedures and formalities, 
including, without limitation, maintaining minutes of Company meetings and acting on behalf of 
the Company only pursuant to due authorization of the Members; (iii) causing the Company to 
pay its liabilities from assets of the Company; and (iv) causing the Company to conduct its 
dealings with third parties in its own name and as a separate and independent entity. 

(b) The Managers shall take all actions which may be necessary or appropriate: (i) 
for the continuation of the Company's valid existence as a limited liability company under the 
laws of the State of New York and of each other jurisdiction in which such existence is necessary 
to protect the limited liability of the Members or to enable the Company to conduct the business 
of the Company, and (ii) for the accomplishment of the Company's purposes, in accordance with 
the provisions of this Agreement and applicable laws and regulations. 
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( c) The Managers shall have a fiduciary duty to conduct the affairs of the 
Company in the best interests of the Company and of the Members, including the safekeeping 
and use of all of the Company Property for the exclusive benefit of the Company whether or not 
in the immediate possession or control of the Managers and shall not employ or permit another to 
employ Company Property except for the benefit of the Company. 

6 . 6 INDEMNIFICATION OF THE MANAGERS. 

(a) No Manager or Member of the Company shall be liable to the Company or its 
Members for monetary damages for any act or omission in such person's  capacity as a Manager 
or Member, except for: (i) acts or omissions which the Manager or Member knew at the time of 
the acts or omissions were clearly in conflict with the interests of the Company; (ii) any 
transaction from which the Manager or Member derived an improper personal benefit; or (iii) 
acts or omissions occurring prior to the date of this Agreement. If the Act is amended to 
authorize action further eliminating or limiting the liability of managers, then the liability of the 
Managers and Members shall be eliminated or limited to the fullest extent permitted by the Act 
as so amended. Any repeal or modification of the governing sections of the Act shall not 
adversely affect the right or protection of a Manager or Member existing immediately before 
such repeal or modification. 

(b) The Company shall indemnify each Manager and Member to the fullest extent 
permitted or required by the Act, as amended from time to time. The Company may advance 
expenses incurred by a Manager or Member upon the approval of the disinterested Managers and 
the receipt by the Company of an undertaking by such Manager or Member to reimburse the 
Company unless it shall ultimately be determined that such Manager or Member is entitled to be 
indemnified by the Company against such expenses. The Company may also indemnify its 
employees and other representatives or agents up to the fullest extent permitted under the Act or 
other applicable law, provided that the indemnification in each such situation is first approved by 
the Management Committee. 

( c) The indemnification provided by this Agreement shall: (i) not be deemed 
exclusive of any other rights to which a person seeking indemnification may be entitled under 
any statute, agreement, Majority Vote of the Members or disinterested Managers, or otherwise, 
both as to action in official capacities and as to action in another capacity while holding such 
office; (ii) continue as to a person who ceases to be a Manager or Member; (iii) inure to the 
benefit of the estate, heirs, executors, administrators or other successors of an indemnitee; and 
(iv) not be deemed to create any rights for the benefit of any other Person. 

6 .  7 COMPENSATION AND EXPENSES OF MANAGERS. 

(a) Each Manager may charge the Company for any reasonable expenses incurred 
in connection with the Company business provided such reimbursement has been approved by 
the Management Committee. 

(b) Except as otherwise set forth in this Agreement, no Manager shall receive any 
fees or other compensation for serving as a Manager, unless such fees or other compensation are 
approved by Majority Vote of the Members. However, each Manager (if such Manager is also a 
Member) shall be entitled to the distributions and allocations provided for elsewhere in this 
Agreement. 
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6 .8 OPERA TING RESTRICTIONS. 

(a) No rebates, kickbacks, or reciprocal arrangements may be received or entered 
into by any Manager, nor may any Manager participate in any business arrangement which 
would circumvent this Agreement. 

(b) Subject to any approval requirements, the signature of any one ( 1 )  of the 
Managers shall be sufficient to convey title to any Property owned by the Company or to execute 
any promissory notes, trust deeds, mortgages or other instruments of hypothecation, and the Unit 
Holders agree that a copy of this Agreement may be shown to the appropriate parties in order to 
confirm the same. The Unit Holders further agree that, except as otherwise provided herein, the 
signature of any one ( 1 )  of the Managers shall be sufficient to execute any documents necessary 
to effectuate any provision of this Agreement. 

( c) The Management Committee may at any time and from time to time enter into 
contracts and agreements with any Member or Manager or any Affiliate of a Member or 
Manager for the furnishing or leasing of goods or services, or the loaning of money to the 
Company. Any such contract or agreement shall be subject to the following conditions: 

(i) Any such agreement or contract shall be fully and promptly disclosed 
to the Members and shall be embodied in written document which precisely describe the subject 
matter thereof and all compensation to be paid pursuant thereto; and 

(ii) The compensation, fee, price, charge or other consideration to be paid 
pursuant thereto shall be comparable to and competitive with that of any other Person rendering 
comparable services, selling or leasing comparable goods, or binding funds which would 
reasonably be available to the Company. 

6 . 9 OF F ICERS. The Management Committee may, at any time and from time to time, 
designate one or more Persons as officers of the Company. Such Persons shall have such titles 
and responsibilities and shall be entitled to such compensation as the Management Committee 
shall, in its discretion, determine. Any such Person may be removed by the Management 
Committee at any time, with or without cause. 

6 .1 0  MEETINGS OF THE MANAGEMENT COMMITTEE. 

(a) The Management Committee shall not be required to hold regular meetings. 
Special meetings of the Management Committee may be called by any Manager. Notice of each 
such special meeting shall be given to each Manager by telephone, telecopy, telegram, electronic 
means (i.e., e-mail) or similar method (in each case, notice shall be given at least thirty-six (36) 
hours before the time of the meeting) or sent by first class mail (in which case, notice shall be 
given at least five (5) days before the meeting), unless a longer notice period is established by the 
Management Committee. Each such notice shall state (i) the time, date, place (which shall be at 
the principal place of business of the Company unless otherwise agreed to by all Managers) or 
other means of conducting such meeting and (ii) the purpose of the meeting to be so held. No 
actions other than those specified in the notice may be considered at any special meeting unless 
unanimously approved by the Managers. Any Manager may waive notice of any meeting in 
writing before, at, or after such meeting. The attendance of a Manager at a meeting shall 
constitute a waiver of notice of such meeting, except when a Manager attends a meeting for the 
express purpose of objecting to the transaction of any business because the meeting was not 
properly called. 
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(b) Any action required tq be taken at a meeting of the Managers, or any action 
that may be taken at a meeting of the Managers, may be taken at a meeting held by means of 
conference telephone or other communications equipment by means of which all persons 
participating in the meeting can hear each other. Participation in such a meeting shall constitute 
presence in person at such meeting. 

( c) Notwithstanding anything to the contrary in this Sect ion 6. 10, the Managers 
may take without a meeting any action tµat may be taken by the Managers under this Agreement 
if such action is approved by the unanimous written consent of the Managers. 

SECTION 7 
ROLE OF MEMBERS; VOTING RIGHTS; MEETINGS; COVENANTS 

7.1 RIGHTS OR POWERS. No Member shall be entitled to vote on any matter affecting the 
management or control of the Company or its business and affairs except with respect to those 
matters specifically requiring a vote of the Members pursuant to this Agreement and except for 
those matters specifically reserved for a member vote in the Act and which cannot be waived by 
the Act. 

7. 2 VOTES. Each Member shall be entitled to cast one ( 1 )  vote (or fraction of a vote) for 
each Membership Unit (or fraction of a Membership Unit) then held by such Member on all 
matters properly submitted to a vote of the Members. Except as otherwise provided in this 
Agreement: (i) a matter shall not be submitted to a vote of the Members unless first approved by 
the Management Committee; and (ii) any action which requires the approval of the Members 
shall be deemed approved if the action receives a Majority Vote of the Members. 

7.3 MEETINGS OF THE MEMBERS. 

(a) The Company shall not be required to hold an annual meeting of the Members. 
Special meetings of the Members may be called by any Manager and shall be called upon the 
written request of any Member or Members collectively owning more than ten percent ( 1 0%) of 
the then outstanding Membership Units. The call shall state the location of the meeting and the 
nature of the business to be transacted. Notice of any such meeting shall be given to all Members 
not less than three (3) business days nor more than thirty (30) days prior to the date of such 
meeting. Members may participate in such meeting either in person, by proxy or by means of 
conference telephone or similar communications equipment by means of which all Persons 
participating in such meeting can hear each other. Such participation shall constitute presence in 
person at such meeting. Members may waive advance notice of such meeting. Whenever the vote 
or consent of Members is permitted or required under the Agreement, such vote or consent may 
be given at a meeting of the Members or may be given in accordance with the procedure 
prescribed in this Sect ion 7.3. 

(b) For purposes of determining the Members entitled to vote on, or to vote at, 
any meeting of the Members or any adjournment thereof, the Management Committee may fix, 
in advance, a date as the record date for any such determination. Such date shall not be more than 
thirty (30) days nor less than ten ( 10) days before any such meeting. 

( c) Each Member may authorize any Person or Persons to act for such Member by 
proxy on all matters in which such Member is entitled to participate, including waiving notice of 
any meeting, or voting or participating at a meeting. Every proxy must be signed by the Member 
or his attorney-in-fact. No proxy shall be valid after the expiration of eleven (1 1 )  months from 
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the date thereof unless otherwise provid�d in the proxy. Every proxy shall be revocable at the 
pleasure of the Member executing the same. 

( d) Each meeting of Members shall be conducted by the Managers or such other 
individual Person as the Managers deem appropriate. 

( e) Notwithstanding the above, the Company may take any action contemplated 
under this Agreement without a meeting, without prior notice and without a vote, if a consent or 
consents in writing, setting forth the action so taken shall be signed by Members holding not less 
than the minimum number of Membership Units that would be necessary to authorize or take 
such action at a meeting at which all of the Members entitled to vote thereon were present and 
voted. Each such consent shall be dated, be in writing and be delivered to the office of the 
Company, its principal place of business or to a Manager. Delivery may be made by hand, or by 
certified or registered mail, return receipt requested. 

7 .4 WITHDRA w AL . Except as otherwise expressly permitted by this Agreement, each 
Unit Holder hereby covenants and agrees not to: (i) withdraw or attempt to withdraw from the 
Company; or (ii) exercise any power under the Act to dissolve the Company. 

7.5 PARTITION. Each Unit Holder hereby irrevocably waives any right he may have to 
maintain any action for partition with respect to any Property of the Company. 

7 .6 OTHER INSTRUMENTS . Each Unit Holder hereby agrees to execute and deliver to the 
Company within five (5) days after receipt of a written request therefor, such other and further 
documents and instruments, statements of interest and holdings, designations, powers of attorney 
and other instruments and to take such other action as the Management Committee deems 
necessary, useful or appropriate to comply with any laws, rules or regulations or as may be 
required by any Institutional Lender. 

7.7 INDEPENDENT ACTIVITIES . Each Manager and each Unit Holder may, 
notwithstanding any other provision of this Agreement, engage in whatever activity he chooses, 
whether the same are competitive with the activities of the Company or otherwise, without 
having or incurring any obligation to offer any interest in such activities to the Company or to 
any Unit Holder. Neither this Agreement nor any activity undertaken pursuant hereto shall 
prevent any Manager or Unit Holder (or any Affiliate of a Manager or Unit Holder) from 
engaging in such activities, or require any Manager or Unit Holder (or any Affiliate of a 
Manager or Unit Holder) to permit the Company or any Unit Holder to participate in any such 
activities and, as a material part of the consideration for the execution of this Agreement by each 
Member and Manager, the Company and each Member, on behalf of such Member and any 
Assignee thereof, hereby waives, relinquishes and renounces any such right or claim of 
participation. 

7 .8 INSURANCE . The Members hereby acknowledge that the Company may obtain life 
insurance from time to time to assist the Company to purchase Membership Units. Each Unit 
Holder hereby agrees to submit to any physical examination reasonably requested by the 
Management Committee in connection with obtaining any such insurance. 
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SECTIONS 
BoqKS AND RECORDS 

8 . 1 BOOKS AND RECORDS. The Company shall keep adequate books and records at its 
place of business, setting forth a true and accurate account of all business transactions arising out 
of and in connection with the conduct of the Company and shall maintain all records required to 
be maintained by the Act. Any Member or any Member's designated representative shall have 
the right, at any reasonable time and at the Member's own expense, to have access to and inspect 
and copy the contents of such books or records. Within a reasonable period after the end of each 
Company fiscal year, each Member shall be furnished with an annual report containing a balance 
sheet as of the end of such fiscal year, statements of income, Members' equity, changes in 
financial position and cash flow and any necessary tax information for the year then ended. 

SECTION 9 
AMENDMENTS 

9 .1 AMENDMENTS. 

(a) Amendments to this Agreement may only be proposed by a Manager. 
Following such proposal, the Management Committee shall submit to the Members a verbatim 
statement of any proposed amendment. The Management Committee shall seek the written vote 
of the Members on the proposed amendment or shall call a meeting in accordance with Sect ion 
7.3 hereof to vote thereon and to transact any other business that the Management Committee 
may deem appropriate. For purposes of obtaining a written vote, the Management Committee 
may require a response from each Member within a reasonable specified time, but not less than 
fifteen ( 15) days. Failure to respond in such time period shall constitute a vote in favor of such 
amendment. 

(b) Notwithstanding Sect ion 9 .l(a) hereof: 

(i) This Agreement shall not be amended without the consent of each 
Member adversely affected if such amendment would: (A) modify the limited liability of a 
Member; (B) increase the obligation of any Member to make contributions; (C) allow the 
obligation of a Member to make a contribution to be compromised by less than unanimous 
consent; (D) decrease the affirmative vote or consent required for any action set forth herein 
requiring the vote of the Members; or (E) alter the interest of a Member in Profits, Losses, other 
items or any Company distribution. 

(ii) This Agreement may be amended by the Management Committee 
without the consent of any of the Members: (A) to add to the representations, duties or 
obligations of the Management Committee or surrender any right or power granted to the 
Management Committee herein for the benefit of the Members; (B) to cure any ambiguity, to 
correct or supplement any provision hereof which may be inconsistent with any other provisions 
hereof, or to make any other provision with respect to matters or questions arising under this 
Agreement not inconsistent with the intent of this Agreement; and/or (C) to change any provision 
of this Agreement required to be so changed by the staff of the Securities and Exchange 
Commission or other federal agency or by a state "Blue Sky" commissioner or similar official, 
which change is deemed by such commissioner, agency or official to be for the benefit or 
protection of the Members, provided that no amendment shall be adopted pursuant to this 
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Section 9 .l(b)(ii) unless the adoption thereof (i) is for the benefit of or not adverse to the 
interests of the Members, and (ii) does not violate Section 9 .l(b)(i) hereof. 

SECTION 10 
TRANSF ERS OF MEMBERSHIP UNITS 

10. 1 RESTRICTION ON TRANSF ERS. Except as otherwise permitted by this Agreement, no 
Member shall Transfer all or any portion of his Membership Units without the consent of the 
Management Committee (exclusive of any member of the Management Committee who is also a 
transferring Member). If the Member desiring to Transfer his Membership Units is the sole 
member of the Management Committee, the Majority Vote of the Members shall be required for 
any Transfer. Any Transfer or attempted Transfer by a Member in violation of the preceding 
sentence shall be null and void and of no effect whatsoever and shall constitute an Adverse Act. 
Each Member hereby acknowledges the reasonableness of the restrictions on Transfer imposed 
by this Agreement in view of the Company purposes and the relationship of the Members and 
agrees that the restrictions on Transfer contained herein shall be specifically enforceable. Each 
Member hereby further agrees to hold the Company and each Member (and each Member's 
successors and assigns) wholly and completely harmless from any cost, liability, or damage 
(including, without limitation, any incremental tax liability and attorneys' fees and expenses and 
costs of enforcing this indemnity) incurred by any such indemnified Persons as a result of a 
Transfer or any attempted Transfer in violation of this Agreement. 

10. 2 PERM ITTED TRANSF ERS. Subject to the conditions and restrictions set forth in 
Section 10.3 hereof, a Member may Transfer all or any portion of his Membership Units to any 
one or more of the following (a "Permitted Transferee"): (a) any other Member; (b) any 
member of the transferor's Family; (c) any Affiliate of the transferor; (d) if the Member is a trust, 
to any beneficiary of such trust or to another trust which a beneficiary is also a beneficiary; ( e) 
any Person approved by the Management Committee as a Permitted Transferee; or (f) any 
Purchaser in accordance with Section 10.4 hereof (any such Transfer being referred to in this 
Agreement as a "Permitted Transfer"). A Permitted Transferee shall be admitted as a Member 
only in accordance with Section 10. 10 hereof. 

10.3 CONDITIONS To PERM ITTED TRANSF ERS. A Transfer shall not be treated as a 
Permitted Transfer under Section 10. 2 hereof unless and until the following conditions are 
satisfied: 

(a) The transferor (or his personal representative, as the case may be) and the 
transferee shall execute and deliver to the Company such documents and instruments of 
conveyance as may be necessary or appropriate, in the opinion of counsel to the Company, to 
effect such Transfer and to confirm the agreement of the transferee to be bound by the provisions 
of this Section 10. 

(b) If requested by the Management Committee, the transferor (or his personal 
representative, as the case may be) shall furnish to the Company an opinion of counsel, which 
opinion shall be satisfactory to the Management Committee, that the Transfer will not cause the 
Company to terminate for federal income tax purposes. 

( c) The transferor (or his personal representative, as the case may be) and the 
transferee shall furnish the Company with the transferee's  taxpayer identification number, 
sufficient information to determine the transferee's initial tax basis in the Membership Units 
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Transferred, and any other information reasonably necessary to permit the Company to file all 
required federal and state tax returns and other legally required information statements or returns. 

(d) Either: (i) the Membership Units being Transferred shall be registered under 
the Securities Act of 1 933, as amended, and any applicable state securities laws; or (ii) the 
transferor (or his personal representative, as the case may be) shall, if requested by the 
Management Committee, provide an opinion of counsel, which opinion of counsel shall be 
satisfactory to the Management Committee, to the effect that such Transfer is exempt from all 
applicable registration requirements and that such Transfer will not violate any applicable laws 
regulating the Transfer of securities. 

( e) The transferor (or his personal representative, as the case may be) shall 
provide an opinion of counsel, which opinion shall be reasonably satisfactory to the Management 
Committee, to the effect that such Transfer will not cause the Company to be deemed to be an 
"investment company" under the Investment Company Act of 1 940. 

(f) The Company shall be reimbursed by the transferor for all reasonable costs 
and expenses incurred by the Company (including attorneys' fees) in connection with the 
Transfer. 

(g) At the time of the Transfer, the Transferring Unit Holder may not also be an 
Adverse Unit Holder. 

10.4 RI GHT OF F IRST REF USAL. In addition to the other limitations and restrictions set 
forth in this Sect ion 10, except as permitted by clauses (a) through (e) of Sect ion 10. 2 hereof, no 
Member shall Transfer all or any portion of his Membership Units (the "Offered Un its ") unless 
such Member (the "Sell er") first offers to sell the Offered Units pursuant to the terms of this 
Sect ion 10.4 .  

(a) No Transfer may be made under this Sect ion 10 .4 unless the Seller has 
received a bona fide written offer (the "Purch as e Offer") from a Person (the "Purch as er") to 
purchase the Offered Units for a purchase price denominated and payable in United States 
dollars at closing or according to specified terms, with or without interest. The Purchase Offer 
shall be in writing signed by the Purchaser and shall be irrevocable for a period ending no sooner 
than the day following the end of the Offer Period, as hereinafter defined. 

(b) Prior to making any Transfer that is subject to the terms of this Sect ion 10.4, 
the Seller shall give to the Company and each other Member written notice (the "Offer Not ice") 
which shall include a copy of the Purchase Offer and an offer (the "F irm Offer") to sell the 
Offered Units to the other Members (the "Offerees ") for the price equal to the lower of (i) the 
price set forth in the Purchase Offer or (ii) an amount determined pursuant to Sect ion 10 .6 hereof 
(the "Offer Price"), payable according to the same terms as (or more favorable terms than) those 
contained in the Purchase Offer, provided that the Firm Offer shall be made without regard to the 
requirement of any earnest money or similar deposit required of the Purchaser prior to closing, 
and without regard to any security (other than the Offered Units) to be provided for any deferred 
portion of the Offer Price. 

(c) The Firm Offer shall be irrevocable for a period ending at 1 1  :59 P.M., local 
time at the Company's principal place of business, on the later of: (i) the date the Purchase Offer 
expires; or (ii) the thirtieth day following the date all parties are notified of the determination of 
the Offer Price (the "Offer Period"). 
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( d) Any Offeree may accept the Firm Offer as to all or any portion of the Offered 
Units, by giving written notice of such acceptance to the Seller and the Management Committee 
which notice shall indicate the maximum number of Offered Units that such Offeree is willing to 
purchase. In the event the Offerees (the "Accepti ng Offerees"), in the aggregate, accept the Firm 
Offer with respect to all of the Offered Units, the Firm Offer shall be deemed to be accepted and 
each such Accepting Offeree shall be deemed to have accepted that portion of the Offered Units 
that corresponds to the ratio of the Offered Units that such Accepting Offeree indicated a 
willingness to purchase to the aggregate number of the Offered Units all Accepting Offerees 
indicated a willingness to purchase. If the Offerees do not accept the Firm Offer as to all of the 
Offered Units during the Offer Period, the Firm Offer shall be deemed to be rejected in its 
entirety. 

( e) In the event the Firm Offer is accepted in the manner hereinabove provided, 
the closing of the sale of the Offered Units shall take place within thirty (30) days after the Firm 
Offer is accepted. 

( f) In the event the Firm Offer is not accepted in the manner hereinabove 
provided, the Seller may sell the Offered Units to the Purchaser at any time within sixty ( 60) 
days after the last day of the Offer Period, provided that such sale shall be made on terms no 
more favorable to the Purchaser than the terms contained in the Purchase Offer and provided 
further that such sale complies with all other terms, conditions, and restrictions of this 
Agreement that are applicable to sales of Membership Units and are not expressly made 
inapplicable to sales occurring under this Secti on 10.4 . In the event the Offered Units are not 
sold within said sixty (60) days after the last day of the Offer Period, the Offered Units may not 
be sold until the terms and conditions contained in this Secti on 10.4 have again been met. 

10. 5  AD VERSE ACT P URCHASE. 

(a) Upon the occurrence of an Adverse Act with respect to a Unit Holder (the 
"Adv erse Unit Holder"), such Adverse Unit Holder shall automatically be deemed to have 
offered to sell each and all of his Membership Units to the Company on the terms and conditions 
contained in this Secti on 10. 5 and Secti ons 10. 6 and 10.7 hereof. The Management Committee 
(exclusive of the Adverse Unit Holder if the Adverse Unit Holder is a member of the 
Management Committee) shall have ninety (90) days from the determination of the purchase 
price in accordance with Secti on 10. 6 hereof during which to accept or reject the deemed offer to 
sell (the "Opt ion Peri od"). During the Option Period, the Adverse Unit Holder shall cease to 
have any rights as a Member and a Manager, if applicable, and shall not be entitled to vote on 
any matters to be determined by the Members or the Management Committee, if applicable. The 
Membership Units of the Adverse Unit Holder shall be excluded in determining whether a 
particular quorum requirement has been satisfied or whether the requisite approval of an action 
or decision has been obtained. In the event the Company fails to exercise its right to purchase the 
Adverse Unit Holder's Membership Units within the Option Period, the specific event giving rise 
to the Company's right of election shall be deemed not to have occurred, the Adverse Unit 
Holder shall thereafter have all of the rights of a Member and Manager, if applicable, and the 
Adverse Unit Holder shall be entitled to his allocable share of Profits, Losses and distributions 
during the Option Period. 

(b) In the event the Company exercises its right to purchase the Adverse Unit 
Holder's Membership Units, the closing of the purchase and sale shall occur at such time and 
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place as determined by the Management Committee; provided, however, in no event shall the 
closing take place later than one hundred twenty (1 20) days from the date the Company exercises 
its option to purchase the Adverse Unit Holder's Membership Units. 

10. 6 PURCHASE PRICE. For purposes of this Sect ion 10, the purchase price shall be the 
Fair Market Value of the Membership Units being sold as of the Valuation Date. 

10.7 PAY MEN T  OF PURCHASE PRICE. In the event of the purchase of Membership Units 
pursuant to Sect ion 10. 5 hereof, the purchase price shall be paid as follows: 

(a) There shall be paid in cash at the closing an amount equal to ten percent ( 1 0%) 
of the purchase price. 

(b) The balance of the purchase price shall be evidenced by a promissory note 
from the Company (the "Purch ase Not e"). The Purchase Note shall bear interest at the Prime 
Rate in effect on the closing date plus two (2) percentage points and shall be paid in forty (40) 
equal quarterly installments of principal and interest on an amortized basis. The first installment 
on the Purchase Note shall be due and payable on the first day of the fourth month following the 
month during which the closing occurs (together with interest from the date of the closing to the 
first day of the month following the month during which the closing occurs). The Purchase Note 
shall permit the prepayment thereof, either in whole or in part, at any time or from time to time, 
without penalty. The Purchase Note shall contain a provision requiring the mandatory 
prepayment of the entire amount due thereunder upon the sale by the Company of all or 
substantially all of its assets or upon such time as the Members immediately after the purchase 
and/or their Affiliates and members of their respective Families collectively own less than fifty 
percent (50%) of the Membership Units owned by all Members. If required by any Institutional 
Lender with which the Company does business on the date of the closing, the Purchase Note 
shall be subordinate to any existing indebtedness due and owing to such Institutional Lender and 
the Unit Holder's  personal representative shall execute any documentation reasonably requested 
to evidence such subordination including, without limitation, an inter-creditor agreement. 
Payment of the Purchase Note shall be solely the responsibility of the Company. The selling Unit 
Holder or the selling Unit Holder's personal representative (as the case may be) shall have no 
recourse with respect to the Purchase Note against any Manager or any of the remaining 
Members. Neither the Company nor any of the remaining Members shall be required to give any 
security for the payment of the Purchase Note. 

( c) The Company may offset any amounts due pursuant to this Sect ion 10. 7 
against any amounts due the Company by the selling Unit Holder. 

10. 8 TRAN SFER D OCUMEN TS. Whenever a Unit Holder shall sell all or any portion of his 
Membership Units to the Company or another Member, the selling Unit Holder and the 
purchaser shall each execute such documents and instruments as may be necessary or appropriate 
to confirm the Transfer of the Membership Units. 

10. 9 RIGHTS OF UN ADMITTED ASSIGN EES. 

(a) A Person who acquires one or more Membership Units but who is not 
admitted as a Member with respect to such Membership Units in accordance with this 
Agreement shall be entitled only to allocations and distributions with respect to such 
Membership Units in accordance with this Agreement (the "Economic Right s"), shall have no 
right to any information or accounting of the affairs of the Company, shall not be entitled to 
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participate in the management of the Company, shall not be entitled to inspect the books or 
records of the Company, and shall not h�ve any of the rights of a Member under the Act or this 
Agreement (collectively, the "Non- Economic Rig ht s"). 

(b) In the event of a Transfer of Membership Units to a Person who is not 
admitted as a Member with respect to such Membership Units, the Transferring Member shall 
automatically be deemed to have sold, assigned and conveyed to the Company all of the Non­
Economic Rights associated with the Transferred Membership Units. 

( c) Any Person who is the Assignee of any Membership Units as herein permitted 
and who is not admitted as a Member with respect to such Membership Units and who desires or 
who shall be required to make a further assignment of any such Membership Units shall be 
subject to all of the provisions of this Sect ion 10 to the same extent and in the same manner as 
any Member desiring to make a Transfer of any Membership Units. 

10. 10 ADMISSION OF ASSIGNEES As MEMBE RS. Subject to the other provisions of this 
Sect ion 10, a Permitted Transferee of any Membership Units may be admitted to the Company 
as a Member with respect to such Membership Units only upon satisfaction of the conditions set 
forth below: 

(a) All of the non-transferring Managers consent to such admission, which 
consent may be given or withheld in the sole and absolute discretion of such Managers. If there 
are no such Managers, the remaining Members, by Majority Vote thereof, must consent to such 
admission, which consent may be given or withheld in the sole and absolute discretion of the 
Members; 

(b) The Membership Units with respect to which the transferee is being admitted 
were acquired by means of a Permitted Transfer; 

( c) The transferee becomes a party to this Agreement as a Member and executes 
such documents and instruments as the Management Committee may reasonably request 
(including, without limitation, amendments to the Articles) as may be necessary or appropriate to 
confirm such transferee as a Member in the Company and such transferee's  agreement to be 
bound by the terms and conditions of this Agreement; 

( d) The transferee pays or reimburses the Company for all reasonable legal, filing, 
and publication costs that the Company incurs in connection with the admission of the transferee 
as a Member with respect to the Transferred Membership Units; and 

(e) If the transferee is not an individual of legal majority, the transferee provides 
the Company with evidence satisfactory to counsel for the Company of the authority of the 
transferee to become a Member and to be bound by the terms and conditions of this Agreement. 

10. 1 1 LE GEND. Each Unit Holder hereby agrees that the following legend may be placed 
upon any counterpart of this Agreement, the Articles, or any other document or instrument 
evidencing ownership of Membership Units: 

12010459. 1 

The Membership Units represented by this document have not 
been registered under any securities laws and the transferability of such 
Membership Units is restricted. Such Membership Units may not be sold, 
assigned or transferred, nor will any assignee, vendee, transferee or 
endorsee thereof be recognized by the issuer as having acquired any such 
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Membership Units for any purposes, unless (1)  a registration statement 
under the Securities Act of 1 933,  as amended, with respect to such 
Membership Units shall then be in effect and such transfer has been 
qualified under all applicable state securities laws, or (2) the availability of 
an exemption from such registration and qualification shall be established 
to the satisfaction of counsel to the Company. 

The Membership Units represented by this document are subject to 
further restriction as to their sale, transfer, hypothecation, or assignment as 
set forth in the Operating Agreement and agreed to by each Member. Said 
restriction provides, among other things, that no Membership Units may 
be transferred without first offering such Membership Units to the other 
Members, and that no vendee, transferee, assignee, or endorsee of a 
Member shall have the right to become a substituted Member without the 
consent of the Management Committee which consent may be given or 
withheld in the sole and absolute discretion of the Management 
Committee. 

10. 1 2 DI STRIB UTI ONS AND ALL OCATI ONS IN RESPECT TO TRANSF ERR ED MEMB ERSHI P 
UNI TS. If any Membership Units are Transferred during any fiscal year in compliance with the 
provisions of this Sect ion 10, Profits, Losses, each item thereof, and all other items attributable 
to the Transferred Membership Units for such fiscal year shall be divided and allocated between 
the transferor and the transferee by taking into account their varying interests during such fiscal 
year in accordance with Code Section 706( d), using any conventions permitted by law and 
selected by the Management Committee. Neither the Company nor any Manager shall incur any 
liability for making allocations and distributions in accordance with the provisions of this 
Sect ion 10, whether or not any Manager or the Company has knowledge of any Transfer of 
ownership of any Membership Units. 

SECTI ON 1 1  
DI SSOL UTI ON AND WI NDI NG UP 

1 1 . 1 DI SSOL UTI ON. The Company shall dissolve upon the first to occur of any of the 
following events (each a "L iq uidat ing Ev ent "): 

(a) The sale by the Company of all or substantially all its Property; 

(b) The vote of the Management Committee and the Members to dissolve the 
Company; 

( c) The happening of any other event that makes it unlawful, impossible or 
impractical to carry on the business of the Company; or 

( d) A complete cessation of the Company's business. 

The Members hereby agree that, notwithstanding any provision of the Act, the Company 
shall not dissolve prior to the occurrence of a Liquidating Event. If it is determined by a court of 
competent jurisdiction that the Company has dissolved prior to the occurrence of a Liquidating 
Event then the Members hereby agree to continue the business of the Company without winding 
up or liquidation. 
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1 1 . 2 WINDING U P. Upon dissol4tion of the Company, the Management Committee or 
court appointed trustee if there is no Manager shall take full account of the Company's liabilities 
and assets. The assets and Properties of the Company shall be liquidated as promptly as is 
consistent with obtaining the fair value thereof, and the proceeds therefrom, to the extent 
sufficient therefor, shall be applied and distributed in the following order: 

(a) First, to the payment and discharge of all of the Company's debts and 
liabilities (other than to Unit Holders), including the establishment of any necessary reserves; 

(b) Second, to the payment and discharge of all of the Company's debts and 
obligations to Unit Holders; and 

( c) The balance, to the Unit Holders in accordance with their Capital Accounts 
after giving effect to all contributions, distributions and allocations for all periods. 

1 1 .3 COMPLIANCE WITH TIMING REQ UIREMENTS OF REGULATIONS. In the event the 
Company is "liquidated" within the meaning of Regulations Section 1 .  704- 1 (b )(2)(ii)(g), 
distributions shall be made pursuant to this Sect ion 1 1  (if such liquidation constitutes a 
dissolution of the Company) or Sect ion 5 hereof (if it does not) to the Unit Holders who have 
positive Capital Accounts in compliance with Regulations Section 1 .  704- 1 (b )(2)(ii)(b )(2). If any 
Unit Holder has a deficit balance in his Capital Account (after giving effect to all contributions, 
distributions and allocations for all fiscal years, including the fiscal year such liquidation occurs) 
such Unit Holder shall have no obligation to make any contribution to the capital of the 
Company with respect to such deficit, and such deficit shall not be considered a debt owed to the 
Company or any other Person. 

1 1 .4 ESTABLISHMENT OF TRUST. In the discretion of the Management Committee, a pro­
rata portion of the distributions that would otherwise be made to the Unit Holders pursuant to 
Sect ion 1 1 . 2 hereof may be distributed to a trust established for the benefit of the Unit Holders 
for the purposes of liquidating Company assets, collecting amounts owed to the Company, and 
paying any contingent or unforeseen liabilities or obligations of the Company or of the 
Management Committee arising out of or in connection with the Company. The assets of any 
such trust shall be: (a) distributed to the Unit Holders from time to time, in the reasonable 
discretion of the Management Committee, in the same proportions as the amount distributed to 
such trust by the Company would otherwise have been distributed to the Unit Holders pursuant 
to this Agreement; or (b) withheld to provide a reasonable reserve for Company liabilities 
(contingent or otherwise) and to reflect the unrealized portion of any installment obligations 
owed to the Company provided that such withheld amounts shall be distributed to the Unit 
Holders as soon as practicable. 

1 1 . 5 RIGHTS OF U NIT HOLDERS. Except as otherwise provided in this Agreement, each 
Unit Holder shall look solely to the assets of the Company for the return of his Capital 
Contribution and shall have no right or power to demand or receive property other than cash 
from the Company. No Unit Holder shall have priority over any other Unit Holder as to the 
return of his Capital Contributions, distributions, or allocations. 

1 1 . 6 D EEMED D ISTRIBUTION AND RECONTRIBU TION. Notwithstanding any other 
provision of this Sect ion 1 1 ,  in the event the Company is liquidated within the meaning of 
Regulation Section 1 .  704-1 (b )(2)(ii)(g) but no Liquidating Event has occurred, the assets and the 
Property of the Company shall not be liquidated, the Company's debts and other liabilities shall 

- 20 -

12010459. 1 



not be paid or discharged and the Company's affairs shall not be wound up. Instead, solely for 
federal income tax purposes, the Company shall be deemed to have contributed its assets and 
Properties in kind to a new limited liability company in exchange for an interest in such company 
and, immediately thereafter, the Company will be deemed to liquidate by distributing such 
interests in the new company to the Members. 

SECTION 1 2  
REPRESENT A TIO NS AND WARRANTIES 

1 2 . 1 REPRESENTATIONS AND WARRANTIES OF THE MEMBERS. Each Member hereby, 
represents, warrants and acknowledges to each of the other Members as follows: 

(a) The Member the full power, legal capacity and authority to enter into this 
Agreement and to perform his obligations hereunder. This Agreement has been duly executed 
and delivered by the Member and (assuming the due authorization, valid execution and delivery 
hereof by each of the other Members) is a legal, valid and binding obligation of such Member, 
enforceable against such Member in accordance with its terms, except (i) as the same may be 
limited by bankruptcy, insolvency, reorganization or other laws or equitable principles relating to 
or affecting the enforcement of creditors' rights, and (ii) that the granting of specific 
performance is subject to the discretion of a court of equity; 

(b) Neither the execution, delivery or performance of this Agreement by the 
Member nor the performance by the Member of his obligations hereunder (i) will result in any 
material breach of or default by the Member under any provision of any contract or agreement of 
any kind to which the Member is a party or by which the Member or to which any property or 
asset of the Member is subject, (ii) is prohibited by, or requires the Member to obtain or make 
any consent, authorization, approval, registration or filing under, any statute, law, ordinance, 
regulation, rule, judgment, decree or order of any court or governmental agency, board, bureau, 
body, department or authority, or of any other person, (iii) will cause any acceleration of 
maturity of any note, instrument or other obligation to which the Member is a party or by which 
the Member is bound or with respect to which the Member is an obligor or guarantor, or (iv) will 
result in the creation or imposition of any security interest or other lien, or give to any other 
person any interest or right (including any right of termination or cancellation) in or with respect 
to, any of the properties, assets, business, agreements or contracts of the Member; 

( c) There are no actions, suits, proceedings or investigations, either at law or in 
equity, or before any commission or other administrative authority in any United States or 
foreign jurisdiction, of any kind now pending or threatened or proposed against the Member 
regarding any business being conducted by the Member. Neither the Member nor any of the 
Member's properties or assets are subject to any judicial or administrative judgment, order, 
decree or restraint; 

(d) The Member is not in violation of any law, rule or regulation, or any order, 
judgment or decree, in any case applicable to the Member or by which any of such Member's 
properties or assets are bound or affected; 

( e) The Member has filed all foreign, federal, state and local tax returns that are 
required to be filed by such Member and has paid all taxes shown as due on such returns as well 
as all other taxes, assessments and governmental charges that are due and payable; 
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(t) The Member is acquiring the Membership Units for the Member's own 
account and not for the account of others. The Membership Units are not being acquired with a 
view to their distribution and the Member has no present intent of reselling or otherwise 
distributing the Membership Units. The Member was not formed for the purpose of making an 
investment in the Company; 

(g) The Member has been advised that the Membership Units have not and shall 
not be registered under the Securities Act or any applicable state securities laws and, therefore, 
cannot be resold unless such Membership Units are registered under the Securities Act and all 
applicable state securities laws or unless exemptions from registration are available; 

(h) Neither the Company nor anyone else has made any representation or 
warranty as to the period of time the Member shall be required to own the Membership Units. 
The Member is aware that the Membership Units may have to be held by the Member for an 
indefinite period of time; 

(i) No state or other governmental authority has made any finding or 
determination relating to the fairness or substantive merit of an investment in the Company; 

G) The Member has, either alone or with such Member's personal representative 
(as that term is defined in Rule 501 (h) of the Securities Act of 1 933) such knowledge and 
experience in financial and business matters that such Member is capable of evaluating the 
merits and risks of an investment in the Company; 

(k) The Member is aware that an investment in the Company is highly speculative 
and is capable of bearing the economic risk of such investment; and 

(I) The Company has made available to such Member, a reasonable time prior to 
such Member's acquisition of any Membership Units, the opportunity to ask questions and 
receive adequate answers concerning the terms and conditions of such acquisition and the 
Company and to request and obtain any information which the Company possesses or can 
acquire without unreasonable effort or expense regarding the Company or investment. 

1 2 . 2 EFFECT OF BRE ACH. Each Unit Holder hereby acknowledges and agrees that a 
material breach of any representation or warranty contained herein by a Unit Holder shall 
constitute an Adverse Act by such Unit Holder. 

SECTION 13 
MISCELLANEOUS 

13. 1  NOTICES. Any notice, payment, demand or communication required or permitted to 
be given by any provision of this Agreement shall be in writing and shall be delivered personally 
to the Person or to an officer of the Person to whom the same is directed, or sent by regular, 
registered, or certified mail, or by recognized overnight carrier, addressed as follows: if to the 
Company, to the Company at the address set forth in Sect ion 2 .4 hereof, or to such other address 
as the Management Committee may from time to time specify by notice to the Members; if to a 
Manager, to such Manager at the address set forth in Ex h ibit "D" hereto or to such other address 
as a Manager may from time to time specify by notice to the Company; and if to a Member, to 
such Member at the address set forth on Ex h ibit "A" hereto or to such other address as such 
Member may from time to time specify by notice to the Company. Any such notice shall be 
deemed to be delivered, given and received for all purposes as of the date (i) actually received, if 
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delivered personally or if sent by regular mail or overnight carrier or (ii) as of the date on which 
the same was deposited in a regularly maintained receptacle for the deposit of United States mail, 
if sent by registered or certified mail, postage and charges prepaid. 

13. 2 BINDING EF F ECT. Except as otherwise provided in this Agreement, every covenant, 
term and provision of this Agreement shall be binding upon and inure to the benefit of the 
Members and their respective heirs, legatees, legal representatives, successors, transferees and 
assigns. 

13.3 CONSTRUCTION. It is the intention of the parties that every covenant, term and 
provision of this Agreement shall be construed simply according to its fair meaning and not 
strictly for or against any party (notwithstanding any rule of law requiring an agreement to be for 
or against the drafting party), it being understood that the parties to this Agreement are 
sophisticated and have had adequate opportunity and means to retain counsel to represent their 
respective interests and to otherwise negotiate the provisions of this Agreement. 

13.4 HEADINGS . Section and other headings contained in this Agreement are for 
reference purposes only and are not intended to describe, interpret, define or limit the scope, 
extent or intent of this Agreement or any provision hereof. 

13. 5  SEVERABILITY . Every provision of this Agreement is intended to be severable. If 
any term or provision hereof is illegal or invalid for any reason whatsoever, such illegality or 
invalidity shall not affect the validity or legality of the remainder of this Agreement. 

13. 6  INCORPORATION BY REF ERENCE. Every exhibit, schedule and other appendix 
attached to this Agreement and referred to herein is hereby incorporated in this Agreement by 
reference. 

13. 7 ADDITIONAL DOCUMENTS . Each Member, upon the request of any Manager, agrees 
to perform all further acts and execute, acknowledge and deliver any documents that may be 
reasonably necessary, appropriate or desirable to carry out the provisions of this Agreement. 

13. 8 VARI ATION OF PRONOUNS. All pronouns and any variations thereof shall be 
deemed to refer to masculine, feminine or neuter, singular or plural, as the identity of the Person 
or Persons may require. 

13. 9  NEW Y ORK L AW. This Agreement, and any matter or dispute arising out of, in 
connection with or related to this Agreement, of any type or nature, shall be construed in 
accordance with, subject to and governed by the internal laws of the State of New York without 
giving effect to any conflicts of laws or other provisions which might result in the application of 
laws other than the internal laws of the State of New York. Each Unit Holder hereby agrees that 
the federal and state courts located within Onondaga County, New York shall have the exclusive 
jurisdiction to determine any and all disputes arising out of or in connection with this Agreement 
and hereby irrevocably consents to the personal and subject matter jurisdictions of such court 
with respect thereto. 

13. 10 COUNTERPART EXECUTION; SIGNATURES . This Agreement may be executed in 
any number of counterparts with the same effect as if all of the Members had signed the same 
document. All counterparts shall be construed together and shall constitute one agreement. 
Signatures received by facsimile or by electronic mail shall be deemed original signatures for all 
purposes of this Agreement. 
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13.1 1 SPECIF IC PERF ORMANCE. The parties acknowledge that they will be irreparably 
harmed in the event any of the provisions of this Agreement are violated and that the damages 
that may result therefrom will be difficult, if not impossible, to calculate. Should any dispute 
arise concerning any matter provided for in this Agreement, the parties agree that an injunction 
may be issued restraining any of the foregoing events pending the resolution of the controversy. 
In the event of any controversy concerning any right or obligation of a party, such right or 
obligation shall be enforceable in a court of equity by a decree of specific performance. Any 
such remedy, however, shall be cumulative and not exclusive, and shall be in addition to any 
other remedies which the parties hereto may have. 

13. 1 2  WAIVER OF J URY TRIAL. EACH UNIT HOLDER HEREBY 
IRREVOCABLY WAIVES, ON BEHALF OF HIMSELF OR ITSELF AND HIS OR ITS 
HEIRS, BENEFICIARIES, PERSONAL REPRESENTATIVES, EXECUTORS, 
ADMINISTRATORS, SUCCESSORS AND ASSIGNS, TO THE FULLEST EXTENT 
PERMITTED BY LAW, ANY RIGHT SUCH UNIT HOLDER MAY HA VE TO A TRIAL 
BY JURY IN RESPECT OF ANY MATTER, DIRECTLY OR INDIRECTLY ARISING 
OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT AND ANY 
DOCUMENT OR INSTRUMENT EXECUTED IN CONNECTION WITH THIS 
AGREEMENT. EACH UNIT HOLDER HERETO (A) CERTIFIES THAT NO 
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER UNIT HOLDER HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER UNIT 
HOLDER WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT SUCH UNIT HOLDER 
AND THE OTHER UNIT HOLDER HERETO HA VE BEEN INDUCED TO ENTER 
INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS 
AND CERTIFICATIONS CONTAINED IN Tms SECTION. 

13. 13 ENTIRE AGREEMENT. This Agreement constitutes the entire understanding of the 
parties with respect to the subject matter hereof and supersedes any previous understanding 
whether oral or written. 

[Remainder of Page Intentionally Left Blank; Signature Page Follows] 
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IN WITNESS WHEREOF, the parties have entered into this Operating Agreement as of 
the date first above set forth. 

12010459.l 

THE JAMES P. RANALLI 
IRREVOCABLE TRUST # 2  
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The James P. Ranalli 2012  
Irrevocable Trust #2 

The James P. Ranalli 2012  
Irrevocable Trust #3 
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EXHIBIT "A" 

OP ERATING AGREEMENT 

OF 

RANALLI HOLDINGS LLC 

MEMBERS 

Address 

1 53 Seitz Drive 
Camillus, New York 1 303 1 

1 53 Seitz Drive 
Camillus, New York 1 303 1 
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EXHIBIT "B" 

OPERATING AGREEMENT 

OF 

RANALLI HOLDINGS LLC 

CA PITAL CONTRIBUTIONS 

The James P. Ranalli 2012  Irrevocable Trust #2 

The James P. Ranalli 2012  Irrevocable Trust #3 
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Capital 
Contributions 

$ 1 0  

$ 1 0  



EXHIBIT "C" 

OP ERATING AGREEMENT 

OF 

RANALLI HOLDINGS LLC 

MEMBERSHI P U NITS 

The J arnes P. Ranalli 2012  Irrevocable Trust #2 

The James P. Ranalli 2012 Irrevocable Trust #3 
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Memb ersh ip 
U nit s 

1 ,000 

1 ,000 



J arnes P. Ranalli 
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EXHIBIT "D'' 

OPERATING AGREEMENT 

OF 

RANALLIHOLD INGSLLC 

MAN AGE R  

Address 

1 53 Seitz Drive 
Camillus, New York 1303 1  
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Init ial Manag er 

Jam es P. Ranalli 

12010459.1 

EXHIBIT "E" 

OPERATING AGREEMENT 

OF 

RANALL I HOL DINGS LLC 

DESIGNATED SUCCESSOR MANAGER 
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Desig nat ed Successor Manag er 

Jam es P. Ranalli, III 



APPENDIX "A" 

TABL E OF D EFINITIONS 

"Accept ing Offerees" has the meaning set forth in Secti on 10.4 hereof. 

"Act " means the Limited Liability Company Act of the State of New York as set forth in 
Chapter 34 of the Consolidated Laws of the State of New York as the same may be amended 
from time to time (or any corresponding provisions of succeeding law). 

"Addit ional Cap it al Cont rib ut ion" has the meaning set forth in Sect ion 3. 7 hereof. 

"Adv erse Act " means, with respect to any Unit Holder, any of the following: 

(a) a Transfer or attempted Transfer of all or any portion of such Unit Holder's 
Membership Units in the Company except as expressly permitted or required by this Agreement; 

(b) an Event of Bankruptcy occurring with respect to any Unit Holder; 

( c) any other occurrence or transaction that is expressly provided elsewhere in this 
Agreement as constituting an Adverse Act. 

"Adv erse U nit Holder" has the meaning set forth in Sect ion 10. 5 hereof. 

"Affd iat e" means with respect to any Person: (i) any Person directly or indirectly 
controlling, controlled by or under common control with such Person; (ii) any Person owning or 
controlling 1 0  percent or more of the outstanding voting securities of such Person; (iii) any 
officer, director, manager or general partner of such Person; or (iv) any Person who is an officer, 
director, manager, general partner, trustee or holder of 1 0  percent or more of the voting securities 
of any Person described in clauses (i) through (iii) of this sentence. 

"Ag reement "  or "Op erat ing Ag reement " means this Operating Agreement as the same 
may be subsequently amended from time to time. Words such as "herein," "hereinafter," 
"hereof," "hereto," and "hereunder" refer to this Agreement as a whole, unless the context 
otherwise requires. 

"Arti cles" means the Articles of Organization filed on behalf of the Company with the 
Secretary of State of the State of New York on February 26, 201 6. 

"Assig nee" means a Person who is a transferee of all or part of a Member's  Membership 
Units which Person is not admitted as a Member with respect to such Membership Units. 
"Assignees" means all such Persons. 

"Cash F low D efi cit "  means the amount, as reasonably determined by the Management 
Committee, required to meet the Company's projected cash requirements for a specified period 
of time, not to exceed one ( 1 )  year (the "Notice Period"). In determining the Cash Flow Deficit, 
the Management Committee may include the projected cost of: (a) normal and ordinary 
Company operations; (b) maintenance and improvement of any Property owned by the 
Company; (c) retiring liabilities as they become due during the Notice Period; and (d) the 
establishment of any reasonable reserves for the foregoing purposes. 

"Comp any "  means the limited liability company formed pursuant to this Agreement and 
the limited liability company continuing the business of this Company in the event of dissolution 
as herein provided. 
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"Defa ult " has the meaning set forth in Sect ion 3. 7 hereof. 

"Defa ult ing Un it Holder( s) " has the meaning set forth in Sect ion 3.7 hereof. 

"Defi cit Cont ribut ion Not ice" means a written notice given by the Management 
Committee to the Unit Holders which shall: (a) state the amount that the Management 
Committee has determined to be the Cash Flow Deficit that the Company is likely to incur 
during the Notice Period; (b) summarize with reasonable particularity the basis for such 
determination; (c) identify a date (the "Contribution Date"), not sooner than thirty (30) days after 
the date of the Deficit Contribution Notice upon which the Additional Capital Contribution to 
fund such Cash Flow Deficit shall be due; and (d) specify the Membership Percentage of each 
Unit Holder. 

"Design at ed Successor Man ag er" has the meaning set forth in Sect ion 6 . 1 hereof. 

"Econ omic Rig ht s" has meaning set forth in Sect ion 10. 9  hereof. 

"Ev ent of Bank rupt cy "  means, with respect to any Unit Holder, any of the following: 

(a) filing a voluntary petition in bankruptcy or for reorganization or for the 
adoption of an arrangement under the Bankruptcy Code (as now or in the future amended) or an 
admission seeking the relief therein provided; 

(b) making a general assignment for the benefit of creditors; 

( c) consenting to the appointment of a receiver for all or a substantial part of such 
Person's  property; 

(d) in the case of the filing of an involuntary petition in bankruptcy, the entry of 
an order for relief; 

( e) the entry of a court order appointing a receiver or trustee for all or a substantial 
part of such Person's  property without such Person's  consent; or 

(f) the assumption of custody or sequestration by a court of competent jurisdiction 
of all or substantially all of such Person's  property. 

"F air Mark et Value" shall mean such fair market value as may be mutually agreed to 
by the Unit Holder (or his personal representative as the case may be) who is offering or is 
deemed to be offering to sell his Membership Units pursuant to Sect ion 10 hereof (the "Offering 
Unit Holder"), on the one hand, and the Management Committee (exclusive of the selling Unit 
Holder if such Offering Unit Holder is also a Manager) (the "Remaining Managers"), on the 
other hand. If the Offering Unit Holder and the Remaining Managers are unable to mutually 
agree upon a fair market value within thirty (30) days from the date the Offering Unit Holder 
shall have offered (or have been deemed to have automatically offered) the Membership Units 
for sale, the Fair Market Value shall be determined as follows: 

The Offering Unit Holder and the Remaining Managers shall attempt for a period of 
thirty (30) days to jointly select a "Qualified Appraiser" who shall establish the Fair Market 
Value of the Membership Units being Transferred. In the event the Offering Unit Holder and the 
Remaining Managers are unable to agree on a Qualified Appraiser, the Offering Unit Holder, on 
the one hand, and the Remaining Managers, on the other hand, shall each have the opportunity to 
appoint, at his or their own cost, a Qualified Appraiser within twenty (20) days following the 
expiration of the thirty (30) day period set forth above. If either party shall fail to appoint a 
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Qualified Appraiser within this twenty (20) day period, the one Qualified Appraiser so appointed 
shall, within thirty (30) days of his appointment, unilaterally establish the Fair Market Value of 
the Membership Units being Transferred. If both parties appoint a Qualified Appraiser within 
this twenty (20) day period, the two Qualified Appraisers shall jointly establish the Fair Market 
Value of the Membership Units being Transferred. If the two Qualified Appraisers cannot agree 
on the Fair Market Value within thirty (30) days of the appointment of the latter of them, the two 
Qualified Appraisers shall together not later than the thirtieth day appoint a third Qualified 
Appraiser. The third Qualified Appraiser shall establish the Fair Market Value of the 
Membership Units being Transferred within ten ( 10) days of his appointment. In determining the 
Fair Market Value of the Membership Units being Transferred, no consideration shall be given 
to any proceeds of any insurance policies (including any dividends and paid up additions) to be 
received by the Company as a result of the death of a Unit Holder except to the extent of the cash 
surrender value thereof. The determination of the Qualified Appraiser(s) shall be binding and 
conclusive on the parties absent a showing of gross error or fraud. The cost and expenses of the 
third Qualified Appraiser shall be borne by that party whose Qualified Appraiser's value differs 
the most in absolute dollars from the Fair Market Value established by the third Qualified 
Appraiser. 

"F amily "  means a Member's  spouse and a Member's natural or adoptive lineal ancestors 
or descendants and trusts for his or their exclusive benefit. 

"F irm Offer" has the meaning set forth in Sect ion 10.4 hereof. 

" Guarant ees" has the meaning set forth in Sect ion 3.8 hereof. 

"Init ial Manag er" has the meaning set forth in Sect ion 6 .1 hereof. 

"Inst it ut ional L ender" means any banking institution (including but not limited to 
saving and loan associations or savings banks), insurance company, pension or profit sharing 
plan or fund, educational institution, or real estate investment trust. 

"Inst it ut ional L oan" means a loan from an Institutional Lender. 

"L iq uidat ing Ev ent "  has the meaning set forth in Sect ion 11 .1 hereof. 

" Maj ority Vot e" means the affirmative vote of Persons holding more than fifty percent 
(50%) of the total number of Membership Units then held by all Persons entitled to vote on the 
matter. 

" Manag ement Committ ee" has the meaning set forth in Sect ion 6 .1 hereof. 

" Manag er" means the Initial Manager and each Person who becomes a Manager 
pursuant to the terms of this Agreement and has not ceased to be a Manager pursuant to the terms 
of this Agreement. "Managers" means all such Persons. 

" Memb ers" means all Persons set forth on Exh ib it "A" hereof and any Person 
subsequently admitted to the Company as a Member pursuant to the terms hereof for so long as 
such Persons have not ceased to be a Member pursuant to the terms of this Agreement. 
"Member" means any one of the Members. 

" Membership Percent ag e" means for each Person, the ratio (expressed as a percentage) 
at the time the Membership Percentage is being determined, of the number of Membership Units 
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held by such Person to the total number of Membership Units outstanding. "Membership 
Percentages" means the total percentages held by all Persons. 

"Members h ip Unit " means an ownership interest in the Company including any and all 
benefits to which the holder of such Membership Units may be entitled as provided in this 
Agreement, together with all obligations of such Person to comply with the terms and provisions 
of this Agreement. 

"N et Av ailable Cas h "  means the gross cash proceeds of the Company whether from 
Company operations, sales or other dispositions or refinancing of Company assets, less the 
portion thereof used to pay or establish reserves for all Company expenses, guaranteed 
payments, debt payments, capital improvements, replacement and contingencies, all as 
determined by the Management Committee. "Net Available Cash" shall not be reduced by 
depreciation, amortization, cost recovery deductions or similar allowances, but shall be increased 
by any reductions of reserves previously established. 

"N on- Economic Rig hts " has the meaning set forth in Sect ion 10 .9 hereof. 

"Off er N ot ice" has the meaning set forth in Sect ion 10.4 hereof. 

"Offer Period" has the meaning set forth in Sect ion 10.4 hereof. 

"Off er Price" has the meaning set forth in Sect ion 10 .4 hereof. 

"Offered Units " has the meaning set forth in Sect ion 10.4 hereof. 

"Offerees " has the meaning set forth in Sect ion 10.4 hereof. 

"Opt ion Period" has the meaning set forth in Sect ion 10.5 hereof. 

"Permitt ed Trans fer" has the meaning set forth in Sect ion 10 .2 hereof. 

"Permitt ed Trans feree" has the meaning set forth in Sect ion 10.2 hereof. 

"Pers on" means any individual, partnership, limited liability company, corporation, trust 
or other entity. 

"Prime Rat e" means the prime rate (or base rate) reported in the "Money Rates" column 
or section of The Wall Street Journal as being the base rate on corporate loans at larger U.S. 
Money Center banks on the last business day immediately prior to the date on which it is 
necessary to determine such Prime Rate; provided, however, in the event The Wall Street Journal 
ceases publication of the Prime Rate, then the "Prime Rate" shall mean the "prime rate" or "base 
rate" announced by the bank with which the Company has its principal banking relationship 
(whether or not such rate has actually been charged by that bank) or as otherwise designated by 
the Management Committee. In the event that bank discontinues the practice of announcing that 
rate, Prime Rate shall mean the highest rate charged by that bank on short-term, unsecured loans 
to its most credit-worthy large corporate borrowers, unless otherwise designated by the 
Management Committee. 

"Profits " and "L oss es " means, for each fiscal year or other period, an amount equal to 
the Company's taxable income or loss for such year or period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss or deduction required to be 
stated separately pursuant to Code Section 703(a)(l )  shall be included in taxable income or loss}, 
with the following adjustments: 
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(a) Any income of the Company that is exempt from federal income tax and not 
otherwise taken into account in computing Profits or Losses pursuant to this Section shall be 
added to such taxable income or Loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B) or 
treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1 .704-
1 (b )(2)(iv), and not otherwise taken into account in computing Profits or Losses pursuant to this 
Section shall be subtracted from such taxable income or loss; 

(c) In the event the Gross Asset Value of any Company asset is adjusted pursuant 
to subsect ions (b) or ( d) of the definition of Gross Asset Value hereof the amount of such 
adjustment shall be taken into account as gain or loss from the disposition of such asset for 
purposes of computing Profits or Losses; 

( d) Gain or loss resulting from any disposition of Company assets with respect to 
which gain or loss is recognized for federal income tax purposes shall be computed by reference 
to the Gross Asset Value of the property disposed of notwithstanding that the adjusted tax basis 
of such property differs from its Gross Asset Value; 

( e) In lieu of the depreciation, amortization, and other cost recovery deductions 
taken into account in computing such taxable income or loss, there shall be taken into account 
Depreciation for such fiscal year or other period; and 

(f) Notwithstanding any other provision of this Section, any items which are 
specially allocated pursuant to Sect ion (b) or Sect ion ( c) of Appendix "B" hereof shall not be 
taken into account in computing Profits or Losses pursuant to this Section. 

"Pr op erty " means the property, both real, personal, tangible and intangible owned by the 
Company from time to time. 

"Pur ch ase Not e" has the meaning set forth in Sect ion 10.7 hereof. 

"Pur ch ase Offer " has the meaning set forth in Sect ion 10.4 hereof. 

"Pur ch aser "  has the meaning set forth in Sect ion 10.4 hereof. 

"Q ualifi ed Appr aiser "  means any professional appraiser or certified public accountant 
who is qualified by experience and ability to appraise assets and businesses similar to that owned 
or being conducted by the Company. 

"Ranalli" means James P. Ranalli. 

"Resig ning Manag er "  has the meaning set forth in Sect ion 6 . 1 hereof. 

"Seller " has the meaning set forth in Sect ion 10.4 hereof. 

"Successor Manag er "  has the meaning set forth in Sect ion 6 . 1 hereof. 

"Sup er maj or ity Vot e" means the affirmative vote of Persons holding more than seventy 
five percent (75%) of the Membership Units then held by all Persons entitled to vote on the 
matter. 

"Tr ansfer " means, as a noun, any transfer, sale, pledge, hypothecation or other 
disposition, whether voluntary, involuntary or by operation of law, and, as a verb, to transfer, 
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sell, pledge, hypothecate or otherwise dispose of in any manner whatsoever, whether voluntarily, 
involuntarily or by operation of law. 

"U nit Holder" means a Person who is the holder of Membership Units regardless of 
whether such Person has been admitted as a Member with respect to such Membership Units. 

"Valuat ion Dat e" means the last day of the calendar month immediately preceding: (i) 
the date of the Offer Notice, in the case of a purchase pursuant to Sect ion 10.4 hereof; and (ii) 
the date of the occurrence of the Adverse Act, in the case of a purchase pursuant to Secti on 10.5  
hereof. 
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APPENDIX "B" 

TAX PROVISIONS 

(a) D efi nit ions . For purposes of this Agreement, including this Appendix "B" ,  the 
following terms (as indicated by the first letter of each word being capitalized) shall, unless the 
context clearly requires otherwise, have the following meanings: 

"Adj ust ed Cap it al Account D efi cit "  means with respect to any Unit Holder, the deficit 
balance, if any, in such Person's Capital Account as of the end of the relevant fiscal year, after 
giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Person is obligated to 
restore or is deemed to be obligated to restore pursuant to the penultimate sentences of 
Regulations Sections l .704-2(g)(l )  and l .704-2(i)(5); and 

(b) Debit to such Capital Account the items described in 
Sections l .704- l (b)(2)(ii)(d)(4), l .704-l (b)(2)(ii)(d)(5), and l .704- l (b)(2)(ii)(d)(6) of the 
Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with 
the provisions of Section 1 .  704-1 (b )(2)(ii)( d) of the Regulations and shall be interpreted 
consistently therewith. 

"Cap it al Account "  means with respect to any Unit Holder, the Capital Account 
maintained for such Person in accordance with the following provisions: 

(a) To each Person's  Capital Account, there shall be credited such Person's 
Capital Contributions, such Person's  distributive share of Profits, and any items in the nature of 
income or gain that are specially allocated pursuant to Sect ion (b) or (c) of this Appendix "B" ,  
and the amount of any Company liabilities that are assumed by such Person or that are secured 
by any Company asset distributed to such Person; 

(b) To each Person's Capital Account there shall be debited the amount of cash 
and the Gross Asset Value of any Company asset distributed to such Person pursuant to any 
provision of this Agreement, such Person's distributive share of Losses, any items in the nature 
of expenses or losses that are specially allocated pursuant to Sect ion (b) or ( c) of this 
Appendix "B" ,  and the amount of any liabilities of such Person that are assumed by the 

Company or that are secured by any property contributed by such Person to the Company; 

( c) In the event any interest in the Company is Transferred in accordance with the 
terms of this Agreement, the transferee shall succeed to the Capital Account of the transferor to 
the extent it relates to the Transferred interest; and 

(d) In determining the amount of any liability for purposes of subsect ions (a) and 
(b) above, there shall be taken into account Code Section 752( c) and any other applicable 
provisions of the Code and Regulations. 

The foregoing provisions and the other provisions of this Agreement relating to the 
maintenance of Capital Accounts are intended to comply with Regulations Section 1 .  704- 1 (b) 
and shall be interpreted and applied in a manner consistent with such Regulations. In the event 
the Management Committee shall determine that it is prudent to modify the manner in which the 
Capital Accounts, or any debits or credits thereto (including without limitation, debits or credits 

- vn -

12010459.1 



relating to liabilities that are secured by contributed or distributed property or that are assumed 
by the Company or the Unit Holders), are computed in order to comply with such Regulations, 
the Management Committee may make such modifications, provided it is not likely to have a 
material effect on the amounts distributed to any Unit Holder pursuant to Sect ion 1 2  of the 
Agreement upon the dissolution of the Company. The Management Committee also shall 
(i) make any adjustments that are necessary or appropriate to maintain equality between the 
Capital Accounts of the Unit Holders and the amount of Company capital reflected on the 
Company's balance sheet, as computed for book purposes, in accordance with Regulations 
Section 1 .  704-1 (b )(2)(iv)( q) and (ii) make any appropriate modifications in the event 
unanticipated events (for example, the acquisition by the Company of oil or gas properties) 
might otherwise cause this Agreement not to comply with Regulation Section 1 .  704- 1 (b ). 

"Cap it al Cont ribut ion" means, with respect to any Unit Holder, the amount of money 
and the initial Gross Asset Value of any property (other than money) contributed to the Company 
with respect to the Membership Units in the Company held by such Unit Holder. 

"Code" means the Internal Revenue Code of 1 986, as amended from time to time (or any 
corresponding provisions of succeeding law). 

"Comp any Min imum Gain" has the meaning set forth in Sections 1 .704-2(b)(2) and 
1 .  704-2( d) of the Regulations substituting the term "company" for the term "partnership" 
whenever the context requires. 

"D ep reciat io n" means, for each fiscal year or other period, an amount equal to the 
depreciation, amortization, or other cost recovery deduction allowable under the Code with 
respect to an asset for such year or other period, except that if the Gross Asset Value of an asset 
differs from its adjusted basis for federal income tax purposes at the beginning of such year or 
other period, Depreciation shall be an amount which bears the same ratio to such beginning 
Gross Asset Value as the federal income tax depreciation, amortization, or other cost recovery 
deduction for such year or other period bears to such beginning adjusted tax basis; provided, 
however, that if the federal income tax depreciation, amortization or other cost recovery 
deduction for such year is zero, Depreciation shall be determined with reference to such 
beginning Gross Asset Value using any reasonable method selected by the Management 
Committee. 

"Gross Asset Value" means, with respect to any asset, the asset's adjusted basis for 
federal income tax purposes, except as follows: 

(a) The initial Gross Asset Value of any asset contributed by a Unit Holder to the 
Company shall be the gross fair market value of such asset, as determined by the contributing 
Unit Holder and the Company; 

(b) The Gross Asset Values of all Company assets shall be adjusted to equal their 
respective gross fair market values, as determined by the Management Committee, as of the 
following times: (i) the acquisition of an additional interest in the Company by any new or 
existing Unit Holder in exchange for more than a de minimis Capital Contribution; (ii) the 
distribution by the Company to a Unit Holder of more than a de minimis amount of assets as 
consideration for an interest in the Company; (iii) in connection with the grant of an interest in 
the Company to a Unit Holder (other than a de minimis interest) as consideration for the 
provision of services to or for the benefit of the Company by an existing Unit Holder acting in a 
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Member capacity or by a new Unit Holder acting in a Member capacity or in anticipation of 
becoming a Member; and (iv) the liquidation of the Company within the meaning of 
Regulations 1 .  704-1 (b )(2)(ii)(g); provided, however, that the adjustments pursuant to clauses (i), 
(ii) and (iii) above shall be made only if the Management Committee reasonably determines that 
such adjustments are necessary or appropriate to reflect the relative economic interests of the 
Unit Holders in the Company; 

( c) The Gross Asset Value of any Company asset distributed to any Unit Holder 
shall be the gross fair market value of such asset on the date of distribution; and 

( d) The Gross Asset Values of Company assets shall be increased (or decreased) 
to reflect any adjustments to the adjusted basis of such assets pursuant to Code Section 734(b) or 
Code Section 743(b), but only to the extent that such adjustments are taken into account in 
determining Capital Accounts pursuant to Regulation 1 .704- l (b)(2)(iv)(m) and Sect ion (b)(iii) 
of this Appendix "B"; provided, however, that Gross Asset Values shall not be adjusted 
pursuant to this subsection ( d) to the extent the Management Committee determines that an 
adjustment pursuant to subsect ion (b) is necessary or appropriate in connection with a 
transaction that would otherwise result in an adjustment pursuant to this subsect ion ( d). If the 
Gross Asset Value of an asset has been determined or adjusted pursuant to subsect ions (a), (b) 
or ( d) hereof, such Gross Asset Value shall thereafter be adjusted by the Depreciation taken into 
account with respect to such asset for purposes of computing Profits and Losses. 

"Member Nonrecourse Debt " has the meaning set forth in Sections 1 .  704-2(i)(l )  and 
1 .  704-2(i)(2) of the Regulations substituting the term "member" for the term "partner" whenever 
the context requires. 

"Member Nonrecourse Debt Minimum Gain" means an amount, with respect to each 
Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1 .  704-2(i)(3) of the Regulations substituting the term "member" for the term 
"partner" whenever the context requires. 

"Member Nonrecourse Deduct ions" has the meaning set forth in Sections 1 .  704-2(i)(l )  
and 1 .704-2(i)(2) of the Regulations. 

"Nonrecourse Deduct ions" has the meaning set forth in Section 1 .704-2(b)(l )  of the 
Regulations substituting the term "member" for the term "partner" whenever the context 
requires. 

"Nonrecourse L iability "  has the meaning set forth in Section 1 .704-2(b)(3) of the 
Regulations. 

"Reg ulat ions" means the Income Tax Regulations promulgated under the Code, as such 
regulations may be amended from time to time (including corresponding provisions of 
succeeding regulations). 

(b) Sp ecial Allocat ions: It ems in t h e  Nat ure of Income or Gain. 

(i) In the event any Unit Holder unexpectedly receives any adjustments, 
allocations or distributions described in Sections 1 .  704- 1 (b )(2)(ii)( d)( 4), 1 .  704-1 (b )(2)(ii)( d)(S), 
or 1 .  704-1 (b )(2)(ii)( d)( 6) of the Regulations, items of Company income and gain shall be 
specially allocated to such Unit Holder in an amount and manner sufficient to eliminate the 
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Adjusted Capital Account Deficit of such Unit Holder as quickly as possible; provided, however, 
that an allocation pursuant to this Sect ion (b )(i) shall be made if and only to the extent that such 
Unit Holder would have an Adjusted Capital Account Deficit after all other allocations provided 
for in Sect ion 4 and this Appendix "B" have been tentatively made as if this Sect ion (b )(i) of 
this Appendix "B" were not in this Agreement. 

(ii) If, after giving effect to the allocation provisions of Sect ion 4 and this 
Appendix "B" (other than this (b)(ii)) and the distribution provisions of Sect ion 5 hereof for a 

particular fiscal year, any Unit Holder would have a deficit Capital Account at the end of such 
fiscal year in excess of the sum of (i) the amount such Unit Holder is obligated to restore and 
(ii) the amount such Unit Holder is deemed to be obligated to restore pursuant to the penultimate 
sentences of Regulations Sections 1 .704-2(g)(l )  and 1 .704-2(i)(5) such Unit Holder shall be 
specially allocated items of gross income in the amount of such excess as quickly as possible 
provided that an allocation pursuant to this Sect ion (b )(ii) of this Appendix "B" shall be made if 
and only to the extent such Unit Holder would have a deficit Capital Account in excess of such 
sum after all other allocations provided for in Sect ion 4 and Appendix "B" have been 
tentatively made and as if Sect ions (b )(i) and (b )(ii) were not in this Agreement. 

(iii) Except as otherwise provided in Section 1 .704-2(t) of the Regulations and 
notwithstanding any other provision of Sect ion 4 and this Appendix "B" if there is a net 
decrease in Company Minimum Gain during any Company fiscal year, each Unit Holder shall be 
specially allocated items of Company income and gain for such year (and, if necessary, 
subsequent years) in an amount equal to the portion of such Person's share of the net decrease in 
Company Minimum Gain, determined in accordance with Regulations Section 1 .  704-2(g). 
Allocations pursuant to the previous sentence shall be made in proportion to the respective 
amounts required to be allocated to each Unit Holder pursuant thereto. The items to be so 
allocated shall be determined in accordance with Sections 1 .  704-2(t)( 6) and 1 .  704-20)(2) of the 
Regulations. This Sect ion (b )(iii) is intended to comply with the minimum gain charge back 
requirement in Section 1 .  704-2(t) of the Regulations and shall be interpreted consistently 
therewith. 

(iv) Except as otherwise provided in Section 1 .704-2(i)(4) of the Regulations and 
notwithstanding any other provision of Sect ion 4 and this Appendix "B" except Sect ion (b )(ii) 
above, if there is a net decrease in Member Nonrecourse Debt Minimum Gain attributable to a 
Member Nonrecourse Debt during any Company fiscal year, each Person who has a share of the 
Member Nonrecourse Debt Minimum Gain attributable to such Member Nonrecourse Debt, 
determined in accordance with Section l .704-2(i)(5) of the Regulations, shall be specially 
allocated items of Company income and gain for such year (and, if necessary, subsequent years) 
in an amount equal to the portion of such Person's share of the net decrease in Member 
Nonrecourse Debt Minimum Gain attributable to such Member Nonrecourse Debt, determined in 
accordance with Regulations Section 1 .704-2(i)(4). Allocations pursuant to the previous 
sentence shall be made in proportion to the respective amounts required to be allocated to each 
Unit Holder pursuant thereto. The items to be so allocated shall be determined in accordance 
with Sections 1 .  704-2(i)( 4) and 1 .  704-20)(2) of the Regulations. This Sect ion (b )(iv ) is intended 
to comply with the minimum gain chargeback requirement in Section l .704-2(i)(4) of the 
Regulations and shall be interpreted consistently therewith. 

(v) Any Member Nonrecourse Deductions for any fiscal year or other period shall 
be specially allocated to the Unit Holder who bears the economic risk of loss with respect to the 
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Member Nonrecourse Debt to which such Member Nonrecourse Deductions are attributable in 
accordance with Regulations Section 1 .  704-2(i)(l  ). 

(vi) To the extent an adjustment to the adjusted tax basis of any Company asset 
pursuant to Sections 734(b) or Section 743(b) of the Code is required to be taken into account in 
determining Capital Accounts as the result of a distribution to a Unit Holder in complete 
liquidation of his interest in the Company, the amount of such adjustment to Capital Accounts 
shall be treated as an item of gain (if such adjustment increases the basis of the assets) or loss (if 
such adjustment decreases such basis) and such gain or loss shall be specifically allocated to the 
Unit Holders in accordance with their interests in the Company in the event Regulations 
Section 1 .  704- 1 (b )(2)(iv)(m)(2) applies or to the Unit Holders to whom such distribution was 
made in the event Regulations Section l .704-l (b)(2)(iv)(m)(4) applies. 

(vii) Nonrecourse Deductions for any fiscal year or other period shall be 
specifically allocated to the Unit Holders in proportion to their respective Membership 
Percentages. 

(viii) All allocations to the Unit Holders made pursuant to Sect ion 4 and this 
Appendix "B" shall, except as otherwise provided herein, be divided among them in proportion 
to their respective Membership Percentages. 

(c) Curat iv e Allocat ions. The allocations set forth in Sect ions (b)(i) through (b)(v iii) 
hereof (the "Reg ulat ory Allocat ions") are intended to comply with certain requirements of the 
Regulations. It is the intent of the Unit Holders that, to the extent possible, all Regulatory 
Allocations shall be offset either with other Regulatory Allocations or with special allocations of 
other items of Company income, gain, loss or deductions pursuant to this Sect ion ( c ). Therefore, 
notwithstanding any other provisions of Sect ion 4 and this Appendix "B" (other than the 
Regulatory Allocations) the Management Committee shall make such offsetting special 
allocations of Company income, gain, loss or deduction in whatever manner they determine 
appropriate so that after such offsetting allocations are made, each Unit Holder's Capital 
Account balance is, to the extent possible, equal to the Capital Account balance such Unit Holder 
would have had if the Regulatory Allocations were not part of the Agreement and all Company 
items were allocated pursuant to Sect ion 4 .  In exercising its discretion under this Sect ion (c) of 
this Appendix "B" the Management Committee shall take into account future Regulatory 
Allocations under Sect ions (b)(iii) and (b)(iv ) that, although not yet made, are likely to offset 
other Regulatory Allocations previously made under Sect ion (b )(v ) and Appendix "B" .  

( d) Ot h er Allocat ions Rules. 

(i) For purposes of determining the Profits, Losses or any other items allocable to 
any period, Profits, Losses and any such other items shall be determined on a daily, monthly or 
other basis, as determined by the Management Committee using any permissible method under 
Code Section 706 and the Regulations thereunder. 

(ii) Except as otherwise provided in this Agreement, all items of income, gain, 
loss, deduction and any other allocations not otherwise provided for shall be divided among the 
Unit Holders in the same proportions as they share Profits and Losses, as the case may be, for the 
year. 

(iii) In the event that the Company has taxable income that is characterized as 
ordinary income under the recapture provisions of the Code, each Unit Holder's  allocable share 
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of taxable gain or loss from the sale of Company Property (to the extent possible) shall include a 
proportionate share of this recapture income equal to that Unit Holder's prior cumulative 
depreciation deductions with respect to the assets that gave rise to the recapture income. 

(iv) The Unit Holders are aware of the income tax consequences of the allocations 
made by Sect ion 4 and this Appendix "B" and hereby agree to be bound by the provisions of 
Sect ion 4 and this Appendix "B" in reporting their shares of income and loss for income tax 
purposes. 

(v) Nonrecourse Liabilities will be allocated among the Unit Holders based upon 
any methodology permitted under Treasury Regulations § 1 .752-3 . 

(vi) To the extent permitted by Section l .704-2(h)(3) of the Regulations, the 
Management Committee shall endeavor to treat distributions of Net Available Cash as having 
been made from the proceeds of a Nonrecourse Liability or a Member Nonrecourse Debt only to 
the extent that such distributions would cause or increase an Adjusted Capital Account Deficit 
for any Unit Holders. 

(vii) Losses allocated to the Unit Holders shall not exceed the maximum amount 
of Losses that can be allocated without causing the Unit Holders to have an Adjusted Capital 
Account Deficit at the end of any fiscal year. If some but not all of the Unit Holders would have 
Adjusted Capital Account Deficits as a consequence of an allocation of Losses the foregoing 
limitations shall be applied on a Unit Holder-by-Unit Holder basis so as to allocate the maximum 
Loss to each Unit Holder under Section l .704- l (b)(2)(ii)(d) of the Regulations. 

(viii) Each Unit Holder authorizes and directs the Company to elect to have the 
"Safe Harbor" described in the proposed Revenue Procedure set forth in Internal Revenue 
Service Notice 2005-43 (the "Not ice") apply to any interest in the Company transferred to a 
service provider by the Company on or after the effective date of such Revenue Procedure in 
connection with services provided to the Company. For purposes of making such Safe Harbor 
election, the Tax Matters Partner is hereby designated as the "partner who has responsibility for 
federal income tax reporting" by the Company and, accordingly, execution of such Safe Harbor 
election by the Tax Matters Partner constitutes execution of a "Safe Harbor Election" in 
accordance with Section 3 .03(1)  of the Notice. The Company and each Unit Holder hereby agree 
to comply with all requirements of the Safe Harbor described in the Notice, including, without 
limitation, the requirement that each Unit Holder shall prepare and file all federal income tax 
returns reporting the income tax effects of each Safe Harbor Membership Interest issued by the 
Company in a manner consistent with the requirements of the Notice. 

The Company and any Unit Holder may pursue any and all rights and remedies it may 
have to enforce the obligations of the Company and the Unit Holder in the Company (as 
applicable) under Paragraph ( d)(viii), including, without limitation, seeking specific performance 
and/or immediate injunctive or other equitable relief from any court of competent jurisdiction 
(without the necessity of showing actual money damages, or posting any bond or other security) 
in order to enforce or prevent any violation of the provisions of Paragraph (d)(viii). The 
obligations of a Unit Holder to comply with the requirements of this Paragraph (d)(viii) shall 
survive the cessation of such Unit Holder being a holder of a membership interest in the 
Company and/or the termination, dissolution, liquidation and winding up of the Company, and, 
for purposes of this Paragraph (d)(viii), the Company shall be treated as continuing in existence. 
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Each Unit Holder authorizes the Management Committee to amend Paragraph (d)(viii) to 
the extent necessary to achieve substantially the same tax treatment with respect to any interest 
in the Company transferred to a service provider by the Company in connection with services 
provided to the Company as set forth in Section 4 of the Notice (e.g., to reflect changes from the 
rules set forth in the Notice in subsequent Internal Revenue Service guidance), provided that 
such amendment is not materially adverse to such Unit Holder (as compared with the after-tax 
consequences that would result if the provisions of the Notice applied to all interests in the 
Company transferred to a service provider by the Company in connection with services provided 
to the Company). 

(ix) If and to the extent that any Unit Holder is deemed to recognize any item of 
income, gain, deduction or loss as a result of any transaction between such Unit Holder and the 
Company pursuant to Sections 83, 482, or 7872 of the Code or any similar provision now or 
hereafter in effect, the Management Committee shall use their reasonable best efforts to allocate 
any corresponding Net Profit or Net Loss of the Company to the Unit Holder who recognizes 
such item in order to reflect the Unit Holders' economic interest in the Company. 

(e) Tax Allocat ions: Code Sect ion 704( c) .  In accordance with Code Section 704(c) and 
the Regulations thereunder, income, gain, loss and deduction with respect to any property 
contributed to the capital of the Company shall, solely for tax purposes, be allocated among the 
Unit Holders so as to take account of any variation between the adjusted basis of such property 
to the Company for federal income tax purposes and its initial Gross Asset Value. 

In the event the Gross Asset Value of any asset is adjusted pursuant to the 
provisions of this Appendix "B" hereof dealing with the definition of Gross Asset Value, 
subsequent allocations of income, gain, loss and deduction with respect to such asset shall take 
account of any variation between the adjusted basis of such asset for federal income tax purposes 
and its Gross Asset Value in the same manner as under Code Section 704( c) and the Regulations 
thereunder. 

Any elections or other decisions relating to such allocations shall be made by the 
Management Committee in any manner that reasonably reflects the purpose and intention of this 
Agreement. Allocations pursuant to this Sect ion ( e) are solely for purposes of federal, state and 
local taxes and shall not affect, or in any way be taken. into account in computing, any Person's  
Capital Account or share of Profits, Losses, other items, or distributions pursuant to any 
provision of this Agreement. 
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