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New York State Department of Environmental Conservation
Division of Environmental Remediation
Office of the Director, 12th Floor
625 Broadway, Albany, New York 12233-7011
Phone: (518) 402·9708' Fax: (518) 402·9020
Website: www.dec.ny.gov

Harvey Erdle
3015'Soulh Ocean Blvd., UnillO D
Highland Beach, Florida 33487

RE: Site Name: Eldre Corporation
Site No.: C828182
Location of Site: 1500 Jefferson Rd and S5 Hofstra Rd., Henrietta, NY

Dear Mr. Erdle:

~
~
~
Joe Martens

Commissioner

To complete your file, attached is a fuJJy executed copy of the Brownfield Cleanup
Agreement for the Eldre Corporation Site.

IfYOll have any further questions relating to this matter, please feel free to contact
James Charles, Esq., NYS Department of Environmental Conservation, Office of General
Counsel, 270 Michigan Avenue, Buffalo, NY 14203-2915, or by email at
jdcharle@gw.dec.state.ny.us .

Sincerely,

~~iCk'PE
Acting Director
Division of Environmental Remediation

ec w/out an: Greg Maclean, Project Manager

cc wIatt: E. Armater/M. Caruso
J. Charles



NEW YORK STAIT DEPARTMENT OF ENVIROl\'MEN,AL CONSERVAnON
BROWNFIELD CLEANUP PROGRAM

ECL §27-1401 e, seq.

In the Matter of fl Remedial Progrl'llll for BROWNFIELD SITE
CLEANUP AGREEMENT
Index No.: C828182-05-12

[Idre Corporation
DEC Site No.:C828182
Located at: 1500 Jefferson Rd and 55 Hofstra Rd.

Monroe County
Hemien:!. NY' 14623

HereuwfTer fefen'ed to as "Sire"

by:
Eldre Corporation
1500 Jefferson Road. Henrietta. NY 14623

Hereinafter refen'ed to as "Applicanl"

\VHEREAS, the DepClrlllleut of Envirollmental Conselvntioll (tlIe "DepaI1mellt") is
authorized 10 administer Ihe Browufield Cleanup Program ("BCP") sel forth in At1icle 27, Title
14 of tile Enviroumeulal Conservation Law ("Eel"): and

WHEREAS, the Applicant submitted. an application received by lbe Depal1meut on
March 12.2012: and

\VHEREAS, tbe Depal1ment has delenUlled thai the Site <Iud Applicaut are eligible to
patticipaTe inlhe BCP.

NOW, THEREFORE. IN CONSIDER-A,nON OF A.ND IN EXCHA1'1GE FOR THE
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING:

r. Applic,lUt STClnts

The Applic.allt. Eldre COlporatioll, is palticipating in the BCP as a PCli1icipClllt as detined
in ECL 27-1405(1)(3).

D. Real PropeliV

The Site snbjecT TO Ihis Brownfield Cleallup Agreemelll (the "BeA" or "AgreemenT")
consists of approximately 6.824 acres, a Map of whiclJ is Clnached as Exhibit "A". and is
described as follows:

Tax MaplParcel No.: 162.08-1-27.11
Street Number: 1500 Jefferson Road. Hew'ietta

Owner: Eldre COIporatioll

Tax MaplParcel No.: 162.08-1-27.12
Street Number: 1500 Jefferson Road. Henrietta

Owner: Eldre Corporalioll



T.. M,plP,rcel No.: 162.08-1-27.21
Street Number: 1500 Jefferson Road. Henrietlel

Owner: Eldre COlpoldtion

Tax MapfPro:cel No.: 162.08-1-24
Street Number: 55 Hofstra Road, Henrietla

Owner: Eldre COIporatioll

m. P:wmelll of Stale Costs

Invoices shall be senT to Applicant at the following ..delresses:

Harvey Erdle
3015 SOUlb Ocean Blvd. Unil 10 0
HigWand Beach. FIOIida 33487
herdle@aol.com

Daniel BeaudrOll
MERSEN USA NewbtuypOl1-M..<\ L.L.c.
374 Men;mflc Street
Newbmyp0l1. MA 01950
d<llliel.benudrollfn) Inersen.com

I.u addifion to the requiremenl to pay fumee stale costs as set f0l1h in Appendix "A",
\Vilum forTy-five (45) Days after the effective dale of this Agreement. Applicant shall pay to the
Dep,u1Illelllihe sum set forth 011 Exhibit "B", wbich shall represeul reimbursement for past State
Costs incun·ed prior to the effective d..te of this Agreement. Applicant <lcknowledges th<lt <Ill
P<lst St<lte Costs <Ire not iTemized on The cost Sllllllllnty nnd tbM nddiTioll<l1 ch<lrges ill<ly be billed
<11 <I later date for State Costs inclUl"ed prior to the effective dllte of this Agreement.

[v. Coulllluuications

A. All wrilten COUlllllllllCatiollS required by this Agreement shall be transullned by United
States Postal Selvice. by private courier selvice, by hand delively. or by electronic mail.

I. Communication from Applicant shall be sent to:

Greg Maclean
New York State Depal1ment of EnviroWllental Couselvatioll
Division of EuviroUlllellt<l! Remediation
6274 East Avon·Lima Road
Avou. NY 14414
o.bmaclea@gw.dec.slate.llv.us

NoTe: one hard copy (lUlboulld) of work plans and repol1s is required. as well IlS

one electronic copy.



Krisl<l A..nders (electronic copy only)
Bureau of EnviroIlmeutal Exposure Investigation
New York State DepaItment of Heahl1
Flanigan Square
547 River Street
Troy, NY 12180-2216
klll:106@health.slate.uy.lIs

J<lmes Charles, Esq. (col1'espondeuce ouIy)
New York State Dep<l11meUI of Ellviro1llllenlal Conservation
Office of General Counsel
270 Michigan Ave
Butlalo. NY J4203-2915
jdcharle{iV2W .dec.sla le.uy.us

1. Couumullcatioll from the Dep,U1ment 10 Applicant shall be selll to:

Harvey Erdle
3015 South Ocean Blvd, Ulli, 100
Highland Beach. Florida 33487
herdle@aol.coUi

Daniel BeallClron
MERSEN USA NewblUypol1-M.l\ L.L.c.
374 Merrimac Street

'ewburypOll, MA 01950
dalliel.bealidron@lllersen.colU

B. The Dep,lllmeut and Applicant reselve the right to desigll<lle addilional or different
addressees for conulllUlication on written notice 10 the otller. Additionally. the Depal1mellt
l"eselVes the lighl to request tbal the Applic.anl provide more than oue paper copy of any work
plan or repoll.

C. Each party shall llotify the other within ninety (90) days after any change in the
addresses lisled in tbis paragraph or in Paragraph m.

V. Miscell:lIleous

A. Applicant acknowledges that it has read. tmderstands, and agrees 10 abide by all the
tel1llS sel fOl111 in Appendix A - "Standard Clauses for All New York Stnle Brownfield Site
Cleanup Ailfeemenls" whjcl1 is attached to and hereby made a pan of tbis Agreement as if sel
fonh fully herein.

B. In the event of a contlicT between the tenus of rllis BCA (including auy and all
attacl1meUls therelo aud amendmeuls thereof) aud Tbe tenus of Appendix A. the lelUIS of Ihis
BCA shall conlrol.



C. The effeclive date of tws Agreement is the date it is signed by tbe Collllllissioner or the
COlUmissioner's desi!lllee.

DATED:

JUL 10 2012
JOSEPHJ.~{ARTENS

COMMlSSIONER
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

By:

RO~1 W. Schick. P.E.. Acting Director
Division of EnvLrowuental Remediation



CONSE~T BY APPLlCA.NT

App!ic<UlI l1~reby COllselllS 10 !be issnin~ and cOle-ring: vf t!lis Agreell1c?UI. Wl1lves
Applicnllt'~ ti~ht to fl hearing: hereiu [loS provided by law. ilud agree-51 tl~ be bOHnd by This
.-\g:reelllt'llt.

Eldre Corporatkm

By &...-/.S- ==-- ......
Tillojt~",de,,+- c:\ E..l!i)R<: COf?f'~A\I""

Date: ~l...:"."'\-e.. ;}..', ;1.017_

STATE OF NEW YORK )
) 55:

COUNTI'OF )

On I~O 0.L d?bof J~ in I~O yo" 20J Z. bofo..o IllO. I~O lllldmi.nod.
persollally appeared ~ t..l4C-e... 'ROOt» V ~ersollally kuowu to l~e or
proved to me au the b:lsis of sflIisfaCIOf)" evidence (0 be The individual(s) whose name is (are)
5ubscribed [0 tile wilhiu wSUllmelll :md acknowledged to me That he'sheJthey execUled the same
ill his/herltheir capaciry(ies). and that by hi3/ber/theiJ siguflmre(s) ..."'11 lhe illsrnUllellt. the
iudividual(s). or the persoll npon bellfllf of whicl1 lue iudividllill(5I) ilcted. execUTed the
lustnUlJem.

THOMAS G. GIUUANO
Notary Public, State 01 New York

No. 4187234

r~..;O.-.:;;;t,· led in Mo e County I :J..:-

","__..!::::;~~'{:,"21i~&P~i'~"~~
Siguanu'e ruJd Oftice of individUAl
rakin~ ilckll('\Vledp.1l.H~Ul
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EXHIBIT B
PAST COSTS

New York State Department of Environmental Conservation
Division of Envi ronmenial Remediation
BurPOIU or Progum fob.nilgemenl12lh FlocI'
6:15 Bl'oadYr.<fty, Ab/Iny. New yon; 12233-1012
PhCl~; (5- 11)401-976.1· Faw: [Mil] 4:17.9-:1(!('
Web$(~: - ..a@lff.COl:'

Trumunill.e:l ... lu (,-'",,,iI

'·TF.MQltA(\ol)UM

.lC6LIa.~

Conlr"'c:r~,

1'0,

FRo',:

SURJJf.Cl':

DAT£:

Leo 13l".\cci. Dllicc: Ofc..;CllWI.I CClullscl. RC5liO:-I: 8 __ .
", /,'.-l..'" ,. .,"'''.<t ~ ..,..,.,.<-!.

'.3ura 7.t"(lflCltlll, nu~u Ml'ml::"'Um M ...rll~.:lrlt:f·.L-;-nl·.H .. /j~rJn'"o.-L, .
1'1111 C:",,1i\ Assuci;lh!d ,,,itb I'endioi lInno'Dfitld Cleanup Ag"ft-meDC
t;ldrf't:orpontiou, BU' Silt :ti<...lUII;182

liAR 2 7 2012

"ftc pl.:.rpo~r of tl1is COSt sutnm.1ry i~ to prlwidt tilt past to,l, li~\u'~ 10 the om('~ or
(.;tlh:l":lJ l"oum,,1 for lnstniolt into tho!: plI!:(\Ilin~ Omwrdietl1 C]e;llll':p J'I"Ooll.r:llll (I3CP) :\g(~lI!:rn~nt.

1llat is, wh"'I1e".·~r <:111 applir.;w1\ I:; uput:icirunl, Pur<lE-nlph V. Pa\rwrf',L (If ~tu!t" Cu!>l", IlfLhe
holl~rplall' a!.~f1:c!nt re'l.,-irc!> Ihe uJl;'llir.1I111 l(I J'<l)' J1i.l!>ll'UHIII wilhin 4:!i .:u~ urlhe dTedi I'V illlle
urlht: a~:leTIL

On l.rhlrch 1,., !f'H2. II k11cT .....l'/i ~nt 1(1 nllre: C'(uporulion illd:ccuint': lhal (heir ncp
4lrr-J il..OIli"ll ........<; ~urnrIL1~ 1I1ll1 ..n di~hi Iii)' .Ic:laminiltinn i!< ~J(pWL"tllu Ix: mILe. Thi" t:c",t

n::cu~'o;:~. :<UJf)mvy Jlltn-idC3 a'\~Jil:lblc CllU5 ilK"UfTO[ by the 1\cv.' Yoric Siule Tkparlmcnl of
r.n'\;ronn":II.~1CClll$CTValiol1 (1\" ~'T)r::C) la d:t.lc. 11u:n: m;l)' IJc 3tk1itiillllll (!,ltv'c r.(lSI" "SI"l<:oiu\L"tJ
with. (,i~ 'lite: Ih"t ore n~ indlhiod in thi~ SUffilll11l')',

"l11c IOlalulIl"eimburs.>:(J 00$1$ iJltnIToo by UfC through Janu~l)· 4, ~iJ12. in hs~iilliiJn

with t:,~ Eld~COI'IIClI'adoll Sit", arc $'·J.f,)l:l. nlis anlUllIIl includ~$ emergency T1,::S;ronsC COMS
illc'xrecl :It thl! dl~ by a I1aZa:rt101l' matdri:ll spi:J, if an),'. Ji"II:e $l7E' In\'L)I.,..~s a p.;t:ul~um spill, AllY
C4sls ir:l'I)ITeJ by the Oil Spill Furltl ",'oIlIlJ he ro;;lI~erod"l:)Iilr'f.dy b! Ih~ Ullice ol"tile ,'\tt01'lley
Gene....l ,lltd;1fC noT ioclndro in this $uUU'lwy. Co:r.s inculT~,j by l~ t\.......". Y(\I'".<' :)T;nc Dep~rtm=t'l(

(If' HClIhh urc flOl in.::ludcd ~incc the)' tlrc not rclldil)' 'HlilaMc. ..1cIlSC "'l(Ilc (,at Ih(.Tl' un,: n111l[k:fl
r.onlmr-ts h (,i7i :'lite :..t. Ihi7i time /i:lr whicll we htl\'e ClUlsllll1ltin~nhliY"lli"n~.

Ph;asc \XIlIlac1 Suc: Bulcsk,f al (51~, 4ll1-9?'.12, if)'Ou han:: ar.y qu.~ioll$Otl tlu
Sllmnl~.

AnachwenlS
ec: 13. COIIIOII

R. Scbid:,
C. M3(;I.~iIJl

13. Pull.iH



APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS

The parties to the Brownfield Site Cleanup
Agreement (hereinafter "the seA" or "the Agreement"
or "this Agreement") agree to be bound by the
following clauses which are hereby made a part afthe
SeA. The word "Applicant" herein refers to any party
to the Agreement, other than the New York Stale
Department of Environmental Conservation (herein
after "Department").

I. Citizen Participation Plan

Within twenty (20) days after the effective date of
this Agreement, Applicant shall submit for review and
approval a written citizen participation plan prepared in
accordance with the requirements of EeL § 27-1417
and 6 NYCRR §§ 375·1.10 and 375-).10. Upon
approval, the Citizen" Participation Plan shall be deemed
to be incorporated into and made a part of this
Agreement.

II. DcvelopmenL Per(onnance, and Reporting of
Work Plans

A. Work Plan Requirements

The work plans ("Work Plan" or "Work Plans")
under this Agreement shall be prepared and
implemented in accordance with the requirements of
ECL Article 27, Title 14,6 NYCRR §§ 375-1.6(a) and
375-3.6, and all applicable laws, rules, regulations, and
guidance documents. The Work Plans shall be
captioned as follows:

I. "Remedial Investigation Work Plan" ifthe
Work Plan provides for the investigation of the nature
and extent of contamination within the boundaries of
the Site and, if the Applicant is a "Participant", the
extent of contamination emanating from such Site. If
the Applicant is a "Volunteer" it shall perfonn a
qualitative exposure assessment of the contamination
emanating from the site in accordance with Eel § 27­
1415(2Xb) and Department guidance;

2. "Remedial Work Plan" if the Work Plan
provides for the development and implementation ofa
Remedial Program for contamination within the
boundaries of the Site and. if the Applicant is a
"Participant", the contamination that has emanated from
such Site;

3. "IRM Work Plan" if the Work Plan
provides for an interim remedial measure; or

4. "Site Management Plan" ifthe Work Plan
provides for the identification and implementation of
institutional andlor engineering controls as well as any

necessary monitoring andfor operation and maintenance
of the remedy.

5. "Supplemental" if additional work plans
other than those set forth in 1I.A.I-4 are required to be
prepared and implemented.

B. Submission/Implementation of Work Plans

I. The first proposed Work Plan to be
submitted under this Agreement shall be submitted no
later than thirty (30) days after the effective date ofthis
Agreement. Thereafter, the Applicant shall submit such
other and additional work plans as detennined in a
schedule to be approved by the Department.

2. Any proposed Work Plan shall be
submitted for the Department's review and approval
and shall include, at a minimum, a chronological
description ofthe anticipated activities to be conducted
in accordance with current guidance, a schedule for
perfonnance of those activities, and sufficient detail to
allow the Department to evaluate that Work Plan. The
Department shall use best efforts in accordance with 6
NYCRR § 375-3.6(b) to approve. modify, or reject a
proposed Work Plan within forty·five(4S)days from its
receipt or within fifteen (I 5) days from the close of the
comment period, if applicable, whichever is later.

i. Upon the Department's written
approval of a Work Plan, such Department-approved
Work Plan shall be deemed to be incorporated into and
made a part of this Agreement and shall be
implemented in accordance with the schedule contained
therein.

ii. If the Department requires
modification of a Work Plan, the reason for such
modification shall be provided in writing and the
provisions of6 NYCRR § 375-1.6(d)(3) shall apply.

iii. If the Department disapproves a
Work Plan, the reason for such disapproval shall be
provided in writing and the provisions of 6 NYCRR §
375-1.6(dX4) shall apply.

3. A Site Management Plan, if necessary,
shall be submitted in accordance with the schedule set
forth in the IRM Work Plan or Remedial Work Plan.

C. Submission of Final Reports

I. In accordance with the schedule contained
in an approved Work Plan, Applicant shall submit a
Final Report for an Investigation Work Plan prepared in
accordance with ECL § 27-1411(1) and 6 NYCRR §



375-1.6. If such Final Report concludes that no
remediation is necessary, and the Site does not meet the
requirements for Track I, Applicant shall submit an
Altematives Analysis prepared in accordance with ECL
§ 27-1413 and 6 NYCRR § 375-3.8(f) that supports
such determination.

2. In accordance with the schedule contained
in an approved Work Plan, Applicant shall submit a
Final Engineering Report certifying that remediation of
the Site has been performed in accordance with the
requirements of ECL §§ 27-1419(1) and (2) and 6
NYCRR § 375-1.6. The Department shall review such
Report, the submittals made pursuant to this Agreement,
and any other relevant information regarding the Site
and make a determination as to whether the goals ofthe
remedial program have been or will be achieved in
accordance with established timeframes; ifso, a written
Certificate ofCompletion will be issued in accordance
with ECL § 27-1419, 6 NYCRR §§ 375-1.9 and 375­
3.9.

3. Within sixty (60) days of the
Department's approval of a Final Report, Applicant
shall submit such additional Work Plans as it proposes
to implement. Failure to submit any additional Work
Plans within such period shall, unless other Work Plans
are under review by the Department or being
implemented by Applicant, result in the termination of
this Agreement pursuant to Paragraph XII.

D. Review of Submittals otherthan Work Plans

I. The Department shall timely notify
Applicant in writing of its approval or disapproval of
each submittal other than a Work Plan in accordance
with 6 NYCRR § 375-1.6. All Department-approved
submittals shall be incorporated into and become an
enforceable part of this Agreement.

2. If the Dcpartmentdisapproves a submittal
covered by this Subparagraph, it shall specify the
reason for its disapproval and may request Applicant to
modify or expand the submittal. Within fifteen (15)
days after receiving written notice that Applicant's
submittal has been disapproved, Applicantshall elect in
writing to either (i) modify or expand it within thirty
(30) days ofreceipt of the written notice ofdisapproval;
(ii) complete any other Department-approvcd Work
Plan(s); (iii) invoke dispute resolution pursuant to
Paragraph XIII; or (iv) terminate this Agreement
pursuant to Paragraph XII. If Applicant submits a
revised submittal and it is disapproved, the Department
and Applicant may pursue whatever remedies may be
available under this Agreement or under law.

E. Department's Determination of Need for
Remediation

The Department shall determine upon its approval
of each Final Report dealing with the investigation of
the Site whether remediation, or additional remediation
as the case may be, is needed for protection of public
health and the environment.

I. If the Department makes a preliminary
determination that remediation, or additional
remediation, is not needed for protection of public
health and the environment, the Department shall notify
the public of such determination and seek public
comment in accordance with ECL § 27-1417(3Xf). The
Department shall provide timely notification to the
Applicant of its final determination following the close
of the public comment period.

2. If the Department determines that
additional remediation is not needed and such
determination is based upon use restrictions, Applicant
shall cause to be recorded an Environmental Easement
in accordance with 6 NYCRR § 375·1.8(h).

3. If the Department determines that
remediation, or additional remediation, is needed,
Applicant may elect to submir for review and approval
a proposed Remedial Work Plan (or modify an existing
Work Plan for the Site) for a remedy selected upon due
consideration of the factors set forth in ECl § 27­
1415(3) and 6 NYCRR § 375-1.8(f). A proposed
Remedial Work Plan addressing the Site's remediation
will be noticed for public comment in accordance with
ECL § 27-1417(3Xf) and the Citizen Participation Plan
developed pursuant to this Agreement. If the
Deparbnent determines following the close of the
public comment period that modifications to the
proposed Remedial Work Plan are needed, Applicant
agrees to negotiate appropriate modifications to such
Work Plan. If Applicant elects not to develop a Work
Plan under this Subparagraph then this Agreement shall
terminate in accordance with Paragraph XII. If the
Applicant elccts to develop a Work Plan, then it will be
reviewed in accordance with Paragraph 11.0 above.

F. Institutional/Engineering Control Certification

In the event that the remedy for the Site, if any, or
any Work Plan for the Site, requires institutional or
engineering controls, Applicant shall submit a written
certification in accordance with 6 NYCRR §§ 375­
1.8(hX3) and 37S-3.8(hX2).



Ill. Enforcement

Except as provided in Paragraph V, this Agreement
shall be enforceable as a contractual agreement under
the laws of the State of New York. Applicant shall not
suffer any penalty except as provided in Paragraph V,
or be subject to any proceeding or action if it cannot
comply with any requirement of this Agreement as a
result of a Force Majeure Event as described at 6
NYCRR § 375-1.5(b)(4) provided Applicant complies
with the requirements set forth therein.

IV. Entry upon Site

A. Applicant hereby agrees to provide access to
the Site and to all relevant information regarding
activities at the Site in accordance with the provisions
of ECL § 27-1431. Applicant agrees to provide the
Department upon request with proof of access if it is
not the owner of the site.

B. The Department shall have the right to
periodically inspect the Site to ensure that the use ofthe
property complies with the terms and conditions of this
Agreement. The Department will generJ.lly conduct
such inspections during business hours, but retains the
right to inspect at any time.

C. Failure to provide access as provided for under
this Paragraph may result in termination of this
Agreement pursuant to Paragraph XII.

V. Payment of State Costs

A. Within forty-five (45) days after receipt of an
itemized invoice from the Department, Applicant shall
pay to the Department a sum of money which shall
represent reimbursement for State Costs as provided by
6 NYCRR § 375-1.5 (b)(3)0).

B. Costs shall be documented as provided by 6
NYCRR § 375-1.5(b)(3)(ii). The Department shall not
be required to provide any other documentation of
costs, provided however, that the Department's records
shall be available consistent with, and in accordance
with, Article 6 of the Public Officers Law.

C. Each such payment shall be made payable to
the New York State Department of Environmental
Conservation and shall be sent to:

Director, Bureau of Program Management
Division of Environmental Remediation
New York State Department of Environmental
Conservation

625 Broadway
Albany, New York 12233-7012

D. The Department shall provide written
notification to the Applicant of any change in the
foregoing addresses.

E. If Applicant objects to any invoiced costs
under this Agreement, the provisions of 6 NYCRR §§
375-1.5 (b)(3)(v) and (vi) shall apply. Objections shall
be sent to the Department as provided under
subparagraph V.C above.

F. In the event of non-payment of any invoice
within the 45 days provided herein, the Department may
seek enforcement of this provision pursuant 10

Paragraph III or the Department may commence an
enforcement action for non-compliance with ECL § 27­
1423 and ECL § 71-4003.

VI. Liability Limitation

Subsequent to the issuance of a Certificate of
Completion pursuant to this Agreement, Applicant shall
be entitled to the Liability Limitation set forth at ECL §
27- [421, subject to the terms and conditions staled
therein and to the provisions of6 NYCRR §§ 375-1.9
and 375-3.9.

VII. Reservation of Rights

A. Except as provided in Subparagraph Vll.B,
Applicant reserves all rights and defenses under
applicable law to contest, defend against, dispute, or
disprove any action, proceeding, allegation, assertion,
determination, or order of the Department, including
any assertion of remedial liability by the Department
against Applicant, and further reserves all rights
including the rights to notice, to be heard, to appeal,
and to any other due process respecting any action or
proceeding by the Department, including the
enforcement of this Agreement. The existence of this
Agreement or Applicant's compliance with it shall not
be construed as an admission of any liability, fault,
wrongdoing, or violation of law by Applicant, and shall
not give rise to any presumption of law or finding of
fact which shall inure to the benefit of any third party.

B. Notwithstanding the foregoing, Applicant
hereby waives any right it may have to make a claim
pursuant to Article 12 of the Navigation Law with
respect to the Site and releases the State and the New
York Environmental Protection and Spill Compensation
Fund from any and all legal or equitable claims, suits,
causes ofaction, or demands whatsoever with respect to



me Site mat Applicant may have as a result of
Applicant's entering into or fulfilling me tenns ofmis
Agreement.

VIII. Indemnification

Applicant shall indemnify and hold the
Department, me State of New York, and meir
representatives and employees hannless from any
claim, suit, action, and cost of every name and
description arising out of or resulting trom me
fulfillment or anempted fulfillment of mis Agreement
by Applicant prior to me Tennination Date except for
mose claims, suits, actions, and costs arising from the
State's gross negligence or willful or intentional
misconduct by the Department, the State ofNew York,
and/or their representatives and employees during the
course of any activities conducted pursuant to this
Agreement. In the event that the Applicant is a
Participant, this provision shall also include the Trustee
ofthe State's Natural Resources. The Department shall
provide Applicant with written notice no less than mirty
(30) days prior to commencing a lawsuit seeking
indemnification pursuant to this Paragraph.

IX. Change of Use

Applicant shall notify the Department at least sixty
(60) days in advance ofany change of use, as defined in
Eel § 27-1425, which is proposed for the Site, in
accordance with the provisions of 6 NYCRR § 375­
l.ll(d). In the event the Department detennines that
the proposed change of use is prohibited, the
Department shall notify Applicant of such
detennination within forty-five (45) days of receipt of
such notice.

X. Environmental Easement

A. Within thirty (30) days after the Department's
approval of a Remedial Work Plan which relies upon
one or more institutional and/or engineering controls, or
wimin sixty (60) days after the Department's
detennination pursuant to Subparagraph II.E.2 that
additional remediation is not needed based upon use
restrictions, Applicant shall submit to the Department
for approval an Environmental Easement to run with the
land in favor of the Stale which complies with the
requirements ofECl Article 71, Title 36 and 6 NYCRR
§ 375-1.8(h)(2). Applicant shall cause such instrument
to be recorded with the recording officer for the county
in which the Site is located within thirty (30) days after
the Department's approval of such instrument.
Applicant shall provide the Department with a copy of
such instrument certified by the recording officer to be

a true and faithful copy within thirty (30) days of such
recording (or such longer period of time as may be
required to obtain a certified copy provided Applicant
advises the Department of the status of its efforts to
obtain same within such thirty (30) day period), which
shall be deemed to be incorporated into this Agreement.

B. Applicant or the owner ofthe Site may petition
the Department to modify or extinguish the
Environmental Easement filed pursuant to this
Agreement at such time as it can certify that the Site is
protective ofpublic health and the environment without
reliance upon the restrictions set forth in such
instrument. Such certification shall be made by a
Professional Engineer or Qualified Environmental
Professional as defined at 6 NYCRR § 375-1.2(ak)
approved by the Department. The Department will not
unreasonably withhold its consent.

XI. Progress Reports

Applicant shall submit a written progress report of
its actions under this Agreement to the parties identified
in Subparagraph liLA. I of the Agreement by the lOth
day of each month commencing with the month
subsequent to lhe approval of the first Work Plan and
ending with the Tennination Date, unless a different
trequency is set forth in a Work Plan. Such reports
shall, at a minimum, include: all actions relative to the
Site during the previous reporting period and those
anticipated for the next reporting period; all approved
activity modifications (changes of work scope and/or
schedule); all results of sampling and tests and all other
data received or generated by or on behalfofApplicant
in connection with this Site, whether under this
Agreement or otherwise, in the previous reporting
period, including quality assurance/quality control
information; information regarding percentage of
completion; unresolved delays encountered or
anticipated that may affect the future schedule and
efforts made to mitigate such delays; and infonnation
regarding activities undertaken in support ofthe Citizen
Participation Plan during the previous reporting period
and those anticipated for the next reporting period.

XII. Termination of Agreement

Applicant or the Department may tenninate this
Agreement consistent with the provisions of6 NYCRR
§§ 375-3.5(b), (c), and (d) by providing wrinen
notification 10 the parties listed in Paragraph IV of the
Agreement.

XIII. Dispute Resolution



A. In the event disputes arise under this
Agreement, Applicant may, within fifteen (IS) days
after Applicant knew or should have known ofthe facts
which are the basis of the dispute, initiate dispute
resolution in accordance with the provisions of 6
NYCRR § 375-1.5(b)(2).

B. All cost incurred by the Department associated
with dispute resolution are State costs subject to
reimbursement pursuant to this Agreement.

C. Notwithstanding any other rights otherwise
authorized in law or equity, any disputes pursuant to
this Agreement shall be limited to Departmental
decisions on remedial activities. In no event shall such
dispute authorize a challenge to the applicable statute or
regulation.

XIV. Miscellaneous

A. If the information provided and any
certifications made by Applicant are not materially
accumte and complete, this Agreement, except with
respect to Applicant's obligations pursuant to
Paragraphs V, VII.B, and VIII, shall be null and void ab
initio fifteen (IS) days after the Department's
notification of such inaccuracy or incompleteness or
fifteen (15) days after issuance of a final decision
resolving a dispute pursuant to Paragraph XIII,
whichever is later, unless Applicant submits
information within that fifteen (15) day time period
indicating that the information provided and the
certifications made were materially accurate and
complete. In the event this Agreement is rendered null
and void, any Certificate ofCompletion and/or Liability
Limitation that may have been issued or may have
arisen under this Agreement shall also be null and void
ab initio, and the Department shall reserve all rights that
it may have under law.

B. By entering into this Agreement, Applicant
agrees to comply with and be bound by the provisions
of6 NYCRR §§ 375-1,375-3 and 375-6; the provisions
of such subparts that are referenced herein are
referenced for clarity and convenience only and the
failure of this Agreement to specifically reference any
particular regulatory provision is not intended to imply
that such provision is not applicable to activities
performed under this Agreement.

C. The Department may exempt Applicant from
the requirement to obtain any state or local permit or
other authorization for any activity conducted pursuant
to this Agreement in accordance with 6 NYCRR §§
375-1.12(b), ('), 'nd (d).

D. I. Applicant shall use "best efforts" to obtain
all Site access, permits, easements, approvals,
institutional controls, and/or authorizations necessary to
perform Applicant's obligations under this Agreement,
including all Department-approved Work Plans and the
schedules contained therein. If, despite Applicant's best
efforts, any access, permits, easements, approvals,
institutional controls, or authorizations cannot be
obtained, Applicant shall promptly notify the
Department and include a summary of the steps taken.
The Department may, as it deems appropriate and
within its authority, assist Applicant in obtaining same.

2. If an interest in property is needed to
implement an institutional control required by a Work
Plan and such interest cannot be obtained, the.
Department may require Applicant to modify the Work
Plan pursuant to 6 NYCRR § 375-1.6(d)(3) to reflect
changes necessitated by Applicant's inability to obtain
such interest.

E. The paragraph headings set forth in this
Agreement are included for convenience of reference
only and shall be disregarded in the construction and
interpretation of any provisions of this Agreement.

F. I. The terms of this Agreement shall
constitute the complete and entire agreement between
the Department and Applicant concerning the
implementation of the activities required by this
Agreement. No term, condition, understanding, or
agreement purporting to modify or vary any tenn ofthis
Agreement shall be binding unless made in writing and
subscribed by the party to be bound. No informal
advice, guidance, suggestion, or comment by the
Department shall be construed as relieving Applicant of
its obligation to obtain such formal approvals as may be
required by this Agreement. In the event of a conflict
between the terms of this Agreement and any Work
Plan submitted pursuant to this Agreement, the terms of
this Agreement shall control over the terms ofthe Work
Plan(s). Applicant consents to and agrees not to contest
the authority and jurisdiction ofthe Department to enter
into or enforce this Agreement.

2. i. Except as set forth herein, if
Applicant desires that any provision ofthis Agreement
be changed, Applicant shall make timely written
application to the Commissioner with copies to the
parties in Subparagraph IV.A.I of the Agreement.

ii. If Applicant seeks to modify an
approved Work Plan, a written request shall be made 10



the Department's project manager, with copies 10 Ihe
parties'listed in Subparagraph IV.A.I oflhe Agreemenl.

iii. Requests for a change toa time frame
set forth in this Agreement shall be made in writing to
the Department's projeet attorney and project manager;
such requests shall not be unreasonably denied and a
written response to such requests shall be sent to
Applicant promptly.

G. 1. If there are multiple parties signing this
Agreement, the tenn "Applicant" shall be read in the
plural, the obligations of each such party under this
Agreement are joint and several, and the insolvency of
or failure by any Applicant to implement any
obligations under this Agreement shall not affect the
obligations of the remaining Applicant(s) under this
Agreement.

2. If Applicant is a partnership, the
obligations of all general partners (including limited
partners who act as general partners) under this
Agreement arc joint and several and the insolvency or
failure of any general partner to implement any
obligations under this Agreement shall not afTeet the
obligations of the remaining partner(s) under this
Agreement.

3. Notwithstanding the foregoing
Subparagraphs XlV.G.I and 2, if multiple parties sign
this Agreement as Applicants but not all of the signing
parties elect to implement a Work Plan, all Applicants
are jointly and severally liable for each and every
obligation under this Agreement through the completion
of activities in such Work Plan that all such parties
consented to; thereafter, only those Applicants electing
to perfonn additional work shall be jointly and
severally liable under this Agreement for the
obligations and activities under such additional Work
Plan(s). The parties electing not to implement the
additional Work Plan(s) shall have no obligations under
this Agreement relative to the activities set forth in such
Work Plan(s). Further, only those Applicants electing to
implement such additional Work Plan(s) shall be
eligible to receive the Liability Limitation referenced in
Paragraph VI.

4. Any change to parties pursuant to this
Agreement, including successors and assigns through
acquisition of title, is subject to approval by the
Department, after submittal ofan application acceptable
to the Department.

H. Applicant shall be entitled to receive
contribution protection and/or to seek contribution 10
the extent authorized by ECL § 27.1421(6) and 6
NYCRR § 375·J.5(bX5).

I. Applicant shall not be considered an operator
oflhe Site solely by virtue of having executed andlor
implemented this Agreement.

J. Applicant and Applicant's agents, granlees,
lessees, sublessees, successors, and assigns shall be
bound by this Agreement. Any change in ownership of
Applicant including, but not limited to, any transfer of
assets or real or personal property, shall in no way alter
Applicant's responsibilities under this Agreement.

K. Unless otherwise expressly provided herein,
terms used in this Agreement which arc defined in Eel
Article 27 or in regulations promulgated thereunder
shall have the meaning assigned to them under said
statule or regulations.

L. Applicant's obligations under this Agreement
represent payment for or reimbursement ofState COSlS,

and shall not be deemed to constitute any type of fine or
penalty.

M. In accordance with 6 NYCRR § 375·1.6(aX4),
the Department shall be notified at least 7 days in
advance of, and be allowed to attend, any field activities
to be conducted under a Department approved work
plan, as well as any pre·bid meetings, job progress
meetings, substantial completion meeting and
inspection, and final inspeetion and meeting; provided,
however that the Department may be excluded from
portions of meetings where privileged matters are
discussed.

N. In accordance with 6 NYCRR § 375-1.11 (a),
all work plans; reports, including all attachments and
appendices, and certifications, submitted by a remedial
party shall be submitted in print, as well as in an
electronic fonnat acceptable to the Department.

O. This Agreement may be executed for the
convenience of the parties hereto, individually or in
combination, in one or more counterparts, each of
which shall be deemed to have the status ofan executed
original and all of which shall together constitute one
and the same.



UNANIMOUS WRITTEN CONSENT

OF THE

BOARD OF DIRECTORS OF

ELDRE CORPORATION

••••••••••••••••••••••••

The undersigned, being all of the members of the Board of Directors (the
"Board") of Eldre Corporation, a New York corporation (the "Corporation"), acting pursuant to
Section 708(b) of the New York Business Corpoffition Law (the "Law"), hereby adopt by this
written consent the following resolution with the same fOTce and effect as if they had been
unanimously adopted at duly convened meeting of the Board, and directs that this written consent
be filed with the minutes of the proceedings oCthe Board:

RESOLVED, that Bruce Brown and Bernie Monsa]vatge, acting separately, arc
each duly authorized to execute on behalf of the Corporation the Brownfield Cleanup Program
(HBep") which was accepted by the New York State Department of Environmental Conservation
on May 24,2012 for the site of the Corporation located at 1500 Jefferson Road & 55 Hofstra
Road, Henrietta, New York.

RESOLVED, that the proper officers of the Corporation be and they are
authorized and directed to take such steps as may be necessary or appropriate, 10 effect the
foregoing resolutions; and be it further

RESOLVED, that this written consent may be executed in any number of
counterpans, each of which together shall constitute one instlUment.

{SIGNATURE PAGE FOLLOWS/



IN WITNESS WHEREOF, the undersigned, being all of the members of
the Board of Directors of Eldre COiVoration, have executed this consent, effective as of
this 251h day of May, 2012.

&<../,6
Bmce Brown, Director

Jonn Phillips, Director

Bernie rector



NIXON PEABODYLlP
ATTORNEYS AT LAW

1300 Clinton Square
Rochester, New York 14604-1792

(585) 263-1000
F.1X: (51IS) 263-1600

Jean H. McCreary, Esq.
Direct Dial: (585) 263-1611

Personal FiIX: (866) 743-0241
E-Mail: jmccreary@nixonpeabody.com

June 28, 2012

Robert W. Schick, P.E.
ACling Director
Division of Environmental Remediation, lih Floor
New York State Department of Environmental Conservation
625 Broadway
Albany, New York 12233-7011

RE: Eldre Corporation

Dear Mr. Schick:

[gj~(1;~~¥,~[Q)

JUL 02 2012

DiviSIon of
Environmental Remediation

Please find attached 3 original Brownfield Cleanup Agreements executed by Eldre
Corporalion (Site No. C828182), along with a Unanimous Consent of the Board of Directors of
Eldre Corporal ion authorizing the President to sign this Agreement (which Michael Caruso has
reviewed and approved per his email of June 8). Please advise when the Department has
executed thesc and rcturn onc fully executcd original to my attention. Thank you.

Very truly yours,

). 'AJ.tn<~
tl::J-1. McCreary

Enclosures

14050650, I
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McCrea~ Jean

From:
Sent:
To:
Subject:

Jean,

Yes. Thank you.

Mike

Michael Caruso <mscaruso@gw.dec.state.ny.us>

Friday, June 08, 2012 10:35 AM
McCreary, Jean
Re: FW: Eldre BoD consent

>>> "McCreary, Jean" <JMcCreary@nixonpeabody.com> 6/8/2012 10:15 AM >>>
Mike, please find attached the revised board resolution. Will this work to accompany the signed BCA? Jean

Jean H. McCreary
Partner
[Description: Nixon Peabody LLP]<http://www.nixonpeabody.com/>

1300 Clinton Square
Rochester, NY 14604
P (585) 263-1611
C (585) 281-7098
F (866)743-0241
jmccreary@nixonpeabody.com
www.nixonpeabody.com
(Description: legally Green)
This email message and any attachments are confidential. If you are not the intended recipient, please immediately
reply to the sender and delete the message from your email system. Thank you.
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