




County: Allegany Site No: C902019 BCA Index No: C902019-09-10

EI\TYIRONMENTAL EASEMENT GRÄNTED PI]RSUANT TO ARTICLE 71' TITLE 36

OF lHE NE\ry YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made tnis l¿l+h -day of December, I}lz,between Owner

Br,nnnS EOLDINç COrUrntW, [Xc., at P.O. Bo lZ,lrþort, New York (the "Grantor"), and

The People of the State of New York (the "Grantee."), acting through their Commissioner of the

Department of Environmental Conservation (ttre "Commissioner", or "NYSDEC" or

"Departrnent" as the context requires) with its headquarters located at 625 Broadway, Albany,

New York 12233, X uo srcè:r. oRx¡qrr&€r.

\ryHEREAS, the Legislature of the State of New York has declared that it is in the public
ed properties ("sites")
at the same time .>' ât- r-ìr¡ 7)

includes engineered structures that must be maintained or protected against damage to perform

properly anã be effective, or which requires groundwater use or soil management restrictions;

and

\ryIIEREAS, the Legislature of the State ofNew York has declared that Environmental

Easement shall me¡n an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which

contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with

engineering controls which are intànded to ensure the long term effectiveness of a site remedial

ptõgru- oieliminate potential.exposure pathways to hazardous waste or peholeum; and

\ryHEREAS, Grantor, is the owner of real property located at the address of 5392 State

Route 19, in the Town of Arnity, County of Allegany and State of New York, known and

designated on the tax map of the County Clerk of Allegany County as tax map parcel numbers:

Secùon 171 Block I Lot 60, and part of Section 171 Block I Lot 59, being the same as that

property conveyed to Grantor by deeds dated March 2,7960 and July 12

iecõrded in the Allegany County Clerk's Office in Liber 536, page 1063

2012-57698, respectively, The property subject to this Environmental E
property") comprises approximãt ety S.+Z++ acres, and is hereinafter more fully described in the

Land Titl; Survly dated May 78,2012 and last revised on October 12,2012, prepared by B&R

Surveying, P.L.L.C, which will be attached to the Site Management Plan. The Conholled

Property ãescription is set forth in and attached hereto as Schedule A; and

\ryHER-EAS, the Department accepts this Environmental Easement in order to ensure the

protection ofpublic irealth uìd th" environment and to achieve the requirements for remediation
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Cormty: Allegmy SitoNo: C902019 BCA Indu No: C902019{9-10

NOW THEREFORE, in considcration of the muhul covenants contained herein and the
tcrms and condÍtióus of the Brownfield Clemup Agreement Numbec C9t20l9-09-lQ Crrantor
convê]ß to Crrantee a permanent Environmental Easement pursuant to ECL Artiole 71, Title 36
is o4 over, undc'r, and upon the Conbolled Propcrty as more ñrlly desøibed hercin
("Environmenhl Base,melrtn)

l. Purposes. Grantor and Grantec adcnowledge that thePurposes of this
Envi¡onmenù¡l F¿seineot are:'to convçy to Craût€e r€al propcrty rights and interess that will n¡n
with the land in perpetuity in order ûo meaûs ofencouraging
the'reuse ald redweloprment of this C bqh detcrmined to be
safe for a specific use while ensuring the pcrformance of operatior¡ mainteoancq and/o¡
monitoring require,menb; and to ensur the resüiction of futr¡¡e rses of thc land that a¡e
inconsistent with the above-stated purpose.

2. I¡stitutioml and EnainEring ConhQls. Tbe conhols and requirønents listed in
the Dcpartnøt approved Síte Manageorent Plan (!'SMP") including any and all Departucnt
approved ameodments to the SMP are Íncorporated into and made þart of this Environment¿l
Bas€m€nl Thcse conhols and requirrurent apply to the uso of the Conholled Propøty, ruo wíttr
tho lan{ are binding on the Grantor and the Grantot's sue,cessots and æsígns, and ue
oforceable in law or equity ¡gainst any owncr of the Conbolled Propcrty, any lessees and any
penon using the Conroltcd Propøty.

A. (l) Tho Conholled Propcrty may be used fon

Commercial uses as described in 6 I.IYCRR Part 375-1.8(gX2Xüi) and Indushial r¡ses a¡
described in 6I.IY.CR.R PaÉ 375-1.8(Ð(2Xív).

specified in rhe sit" Mfì"s*,*tiirfrËffiiconüols 
must be opaatcd and mainained æ

(3) All Engineering Conhols must be inspected at a ûeque,ncy and in a
mann€r defned in the SMP.

(4) Ihe r¡se of groundwaterunderþing the propcrty forpotablcor
proccss water is p'rohibited without necessary water quality teatnøt as determined by the
IIYSDOH and County DOH;

(5) Data and information pøtinot to Site Managament of the
Conüolled Proeqty must be reported at the frequency and in a mannor.deûned in the SMP;

(6) All ñ¡tur€ aotivitiæ on theproperty that will d¡sh¡rb reinainíng
contaminated material mrut be conducted in accordancc with the SMP;

Ø Monitoringto assess theperformance and cffectiveoess ofthe
remedymrutbeperformed as defined inthe SMP.

(8) Operatior¡ maintenancg monitoring lnspectiorl and rcporting of
any mce.hanical orphysioal componørts of the rcmedy shall be performed as defined in the SMP.
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Cormtf¿ Alloguty SitoNo: C9t20l9 BCA Index No: C902019-09- 10

(9) Access to the site must be provided to age,nts, enrployees or other
rcpresentatives of the State of New'York with reasonable prior notice to the propøty owuer to
assl¡¡e compliance with the resEictions identified by this Envi¡onnrental Eæemc¡rt.

'8. Ths Conüolled Propatyshall notbeus€d forResidmtialorReshic'tcd
Reside,ntial pufposes as described in 6l.tYCRR Part 375-1.S(gX2XÐ and (ii), and the above-

sffied glF"èering conüols may not be disoontinued without an meodment or extiaguishmelrt of
tüis Environmental Eæement.

C. The SMP describes obligntions that the Grantor assumes onbe'halfof
Chantor, its succæsors and assigns. Tho Crantods assumption of the obligatíons contained in the

SMP whiú may include sampling monitoring aud/or operating a te¡tnent system, and
prcviding c€rtíû€d reports to the Ì.[YSDEC, is a¡d rtmains a fundmmtal elemcût of ths
Deparhentrs dacrmination that the Conholled Property is ¡afe for a speoific use, but not all
uses. Tho SMP may be modified in accordance with the Depffiont's stah$ory and regulatory
authority. The Grantor aod all succ€ssoñ¡ md assigns, assume the burdcn of complying with the

SMP and obtaining anup-todate verbion oftho SMP from:

Site Conhol Section
Division of Environnental Rerrediation
}TYSDEC
625 Broadway
Albann New York 1223t
Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any intercst in the

Controlled Pmperty a true and compldo copy of tho SMP that the Department ap,prþves for the

Contrrolled Propqty a¡d all DepartmenÞap'proved ammdmcnts to th¡t SMP.

E. Clrantor oov€nanb and agreos that rrntil sr¡ch time as the Environmental

Easement is ortinguished in acco,¡dancc with the requirements of ECLfuticle 71, Titlc 36 of the

BCL, the propÊrty deed and all subsequent instr¡mcnts of conve¡rance ¡çlnfing to the Conholled

P¡opcrty shall state in at lcasû fiftecn-point bold'faced typp:

This property is snbJect to an Envlronnent¡l E¡¡ement held þ the Nerw York St¡te
Deparüent of Environmental Conserv¡üon purruant to Tltle 36 of Ardcle 71 of úe
Environment¡l Conservrdon L¡w.

F. . Grmtor covonaots and agreæ that lhis Envi¡onmcotal Basement shall be

incorrporated irr fi¡ll or by referenco in any leases, lic€riscs, or other instst¡meots granting a right
ûo r¡sc the ConEolled Pmperty.

G. Grantor cove,nants and agrccs that it sball annually, or such time as

I.IYSDEC may allow, submit to ÌIIYSDEC a rtn{tt* stat€,ment by an e¡çcrt ürolrIYSDEC may

find acceptabie certifying r¡nder peoalty ofpøjury, in such form and msD¡rer as the Dopartment

mayreqriro, that
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insrft urionar*a*ø9¡'gtråTffiffiii',flHäi%ffi *ffi li,rerthe
dircation ofthe individual set ñrth at 6 I{YCRR Part 375-1.8(hX3).

(2) the institutional conüols and/or engineÉritrg conüols employed at
ruch site:

(Ð arein-placo;

(it) are r¡nchanged fiom the p,revious cortificatioq or that any
' idendfied ohanges to the contrrols eurploycd were apprroved by the I.IYSDEC a¡d that all conürols
a¡e in,the De,parment-approved formaq and

gr¡ch conüol to prote* the *tfäì*ff*ïmåffi 
*" that would impair the abilitv of

' (3) the owner will continue to allow acc€ss to such real propøty to
evaluate the continued mainten¡nce of n¡ch conbols;

(4) nothing has oocr¡rred that would constitute a violation or failr¡re to
comply with any site management plan for nrch contols;

an¿ re;elved by, ,r,, p!il, .ufliffi:ffiilåHi** were prepared under the direction o{'

(O to the best ofhisAcr knowledge and beliofi, the work and
conolusions dcscûibd i¡ this certiñcation are in aocordance with the requirenrents of the ¡ítc
remedial prcgram, uid gcnerally accepted engineeriqgpracticcs; and

(7, the informatíon presented is accr¡rate aod complote.

3. Right to Enter and hspect Grantee, ib agents, emplolæes, or othcr
rcpresentatives of the State may enter and inspect the Conüolled Property in a reasonablc'm¡nn€r
and at ¡easonsble times to assurp complianco with the above-stated resüictions.

4. Reserved Grantot's Righb. Grantor ¡esÊrvss for itrelf, its assigns, r€prca€ntativcg
and succossors in inter€st with respect to the Property, atl rights as fee owner of the Propcrty,
including:

A. Use of the Contolled Propøty for all purposes not inoonsistent withn or
limitd by the torms of this Euvironmental Easement¡

. B. The ägbt to give, sell, assign, or otherwise hansfer part or all of the
r¡nderlying fee Ínterest to the Contsolled Property, subj€ct and $¡boûdínate to this Environmental
Easerneot;
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5. Enforccmeoi

A. Thìs Bnvironmmt¡l Easement is enforccable in law or equity in p€rpduity

by Grantor, Grantee, or any affected local govornment as defiried in ECL Section 7l-3603,
agÊi$t the owner of the Propaty, my lesseos, and a¡y pcrson usíng thc land. Enforcenrcnt shall

nót.be dçfeat€d beoause of any subsequent adverse posscssion, laches, esbppel, or waiver. It is
not a defenso in any action to coforcc this Envircnmental Ea¡emqt tha$ it is not appurtcoant to

an lntøe.rt in r€al prcp$t$ it is not of a charaoter that hæ bem recognized Eaditíonally at

common la% it imposes a negativc burden; it imposes affi¡mativc obligations u¡nn the ownsr of
any interest in the Ùr¡¡¿mø propøty; tho benefit doos not touch or oonocflr real propertg there is

no privity of cstate or of conEacB or it imposcs ao uttressonable rcsüaint on alienation.

B. If any person violates this Environmental Ease,me,nt, thc Grantee may

rcroke the Certificate of Completion with respec't to the Contoll.d P.poty.

C. Granteo shall notify Cirantor of a breach or suspeated breach of any of the

term¡ of this Environmental Easøent. Suol¡ notice shall set forth how Grantor can suf€ suqh

brpach or suspected breach and give Glrantor a reasonable amor¡nt of time ùom tbe dato of
rcceipt ofnotice i¡ whioh to cr¡re. At the opiration of sucb p€r¡od oftime to cr¡re' or any

aræoìions gnnted by Gra¡rtee the Gra¡rtes shall notify Grantor of any failure to adequately q¡re
the breach or suspectcd breacb and Grantee may tako any other app'ropriate action reasonably

ncoessary ø remeily any breacl ofthis Envi¡omental Baseuieot, including tho commenc@cot

of any p'rocccdings in accodance with applicable l¡w.

D. The failrue of Grantæ to enforce my of the t€ûhs contaíned h€ßdn shall

not be decmed a waiver of any s¡ch term nor bar any enfurceinent righb.

6. N9Ëg9. \lVhenwer notice to the Grantee (other than the annual'certification) or
sue.h approval

. County,Ì.IYSDEC SiteNr¡mber, NYSDEC Brcwnfield Cleaoup Ag¡eomen! Sûate

Assistancc Contsact or ffier Nr¡nrber, and thç @rmty tax maP number or the Liber and Page or

computerized syst€m identification number.

Partics shall add¡ess oorres¡londmce to: SitcÑr¡mbcr: C902019
Officc of Genqal Counsel
I{YSDEC
625 Brcadway
Albany New York'12233-5500

With a copyto: Site Conbol Section
Division of Environmental Remediation
}TYSDEC
625 Broadway
Albanf litY 12233
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All notices and cortespondence shall be delivered by ba¡d, by registcred rneil or by Cert'rfied
nail'and retum receipt rcquest€d" The Parties may provide for other means of receiving and
cornmunicating notices and responses to requests for approval.

7, Recordation. Gra¡rtor shall record this instrument, withio tlûirty (30) days of
otecution ofthis instrument by the Commissionçr or herlhis authorized repesentative in thÊ
office ofthe reconding officer for the coutrty or countíes wherç the hoperty is sítuated inthÊ
maoncrprcscribed byArticle 9 of the Rcal Prcpcrty Law.

8. Amendment Any amendment to this Environmental Easeme¡rt may only be
executed by the Commission€,r of the Nenr York Statre Deparfrent of Environmental
Conscrvation orthe Commissioner's Designeo, and filed with ttre ofrcc of tbe recording ofrcer
for the county or counties wherc the Property is situated in thc manner presc,ribed by Article 9 of
the Rcal Prcpcrty law.

9. EÉg¡ishment This Environmental Easement may be oúinguistred onty by a
release by the Conmissioner of the New York State Deparhent of Environmental Consen¡dion,
or the Commissioner's Designeg and filed with the ofice of the recording offoer for the oou¡ty
or counties where tho Prcpefiy is situated in the numer prescribed by Article 9 of the Real
hoperty Law.

'10. Ioint Obligation. Ifthere aç two or mor€ parties identified as Grantor hereil" the
obligadons imposed by this instr¡ment upon them strall be joint and seve¡al.

IN WTINESS TVEEREOX', C¡rantor has caused this insEument to be signed in ib na¡ne.

Bl,n¡gs HoLnrNc Commrv, Inc.

By:

PrintName: Potre..þ u, Btea(¿.s L.
Title: Pre r,'dea.l-

Date:
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STATE OFNEWYORK

COLJNTY OF S¡euet*/
Oothe ?# day of October. in the year2}l2rbeforc me, the undersig¡d personally

apparedßpnrçÍA , Fla¡vs.n-personally knor¡m to me oÍ proved to me on the basis of
satisfrctory wideuce to be thb individua(s) whose nasre is (are) subscribed to the within
instr¡ment and acknowledged to methathe/she/they executedthe same ín his/her/their
capacity(ies), and tbat by his/her/their signah¡r(s) on tbp instrument, tlæ individual(s), or ùe
person upon behalf of which the individual(s) actod, exesut€d the instrument.

York

85
)
)
)
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TEIS EW EASEMENT IS EEREBY ACCEPTED BY TEE
PEOPLD OF Tm STATE OF NEW YORK Acting By and Througb the Deparhent of
Envimn¡¡ental Conserrration as Designee of the Commissioner.

By:
Robert Súiclß, P.8., Dírecor
Division of Bnvironmental Renediation

STATB OFNEII'YORK

COUNTY OF

the yan 2012,before mq the undersigne{ personally

widence to be the individual(s)
known to me orprovcd to me on thebasis of
whosc name is (are) subscribed to the withitr

i¡strument and acknowledged to me that hdsbdthey executcd the same in hídher/their
capacit¡(ies), urd that by his/her/their signatur{s) on tho insuument, the individual(s), or the
p€rson upon búalf of whích the individual(s) aoted executed the insEument

ofNew York

ss:
)
)
)
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SCEEDT'LE "A' EW EASEMENT
PROPERTY DESCRIPTION

Property Address: 5392 State Route 19, Amity, New York 14813
Cor¡n$of Allegany

Tax Map: 17l.-l-60

ALL TIIAT TRACT OR PARCEL OF LA,ND sih¡ate in üe Toum of Amig, Couuty of
Allqan¡ State ofNswYortq being apoÉion of Great LotNo. 18, TownshipNo. 3, RangeNo.2
of the Robert Monis Rcsenre and bcing more partiorlarly bormded and desqibed as fullow¡:

Beginning at a point markcd by a 5/8n i¡on rebar with survey cap on tho eastcrlybormds of Now

Vortc Staæ Routo No. 19, said point being positioncd at the intersec'tion of the said higþ-way

bounds and the division line betweø the lands heroin describqd, on the south and la¡ds
described in a deed from Clyde Hanchett to Bdward llanche$ recorded in Liber 542 ofDeods at

page 420, on the no,rth; theoce

S 8lo 04,41n E and along the said division li¡g a distance of 576.19 feet to apoint martod by a

5/8t,Íron ¡ebr with suwey cap set on the wætuly edgo of an existfurg farm road whic,h ertøds
in a northerly di¡ection toward tho lande of HanchetÇ said point being the northwcstcrly ooiner of
lnnds described in a deed fro.m Ca¡l W. and Elizabeth A¡drews to Robert L aud Dora H.

Stowoll, recotded in Liber 411 of Deeds at page 218, lands later conveyed by Edward Hanúdt
to Ralph'lV. and Darleme A. Keesler as evide¡rced by a deed tecorded in Liber 593 ôf Deds at

paga420;thence

S O2o 47' 59" llt and passing through the said lands of Keesler, a dista¡ce of 96.02 ftet to a point

markedby a 5/8n iron rebrwith su¡vey csP seq thencs.

S 260 14' 08" lV and contínuing through the tands of Kecsler, a dishûce of 565.43 fu to a point

nÃlçed by a 5/81' iron rebar with srnrey cap sot in the division line betrreen the lands ofKeesler'

on tho north and lands onco rqutedly owned by Lyle and Helen Benjunin as evidenoed by a
deed recorded ín Liber 384 of Decds at page 70, on thc south, lands now reputedly owned by
Tbeodo¡e F. and l¡na L. Phillips as widenced by a dccd recorded in Liber 1232 of Deeds at

page 159; thence

N 8lo 51' O4u W along the division line betwec,o the lands of Keesler and the said.lmds of
Benjamiq now re,putedly Phillips, a distance of 40.17 feet to a 5/8" iron rebr wilh st¡ntc-y ctP

sA at the southwestcrly comer of tte above mentioned lands described in a ded to Sbwoll and

latcr conveyed to Keeslcr; tlrelrce

N 8le 51'04u W and along ttre division linebetn'een the lands hcrcin desctibed, on the nortb and

tbo abovc montioned lands of Benjamiq now rcputedly Phillips, a distanco'of 45.56 feet to a
point markod by a 5/8" iron rabar with suwey cap set on the easterly bounds of N.Y.S. Route No.

19; thence

Along the oasterly highway'bounds of N.Y.S. Route No. 19 the following ffio (2) courses and

distances:

r844386_l
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(l) N 24o 26' 18n W, d dístance of 414.81 fcd to a poing

@ N l0o 52' 03u \V, a distmcc of 308.17 feet to the point and place of begiming of the
parcel hcrein described.

Cont¡¡n¡ry 5.424+l-Acr.ê
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