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June 3, 2019

New York State Department of Environmental Conservation
Division of Environmental Remediation
625 Broadway
Albany, New York 12233-7020

Attn: Chief, Site Control Section
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Former Edgewood Warehouse Site
Site #C907032

Subj: Brownfield Cleanup Agreement Arnendment & Change of Use

Ladies and Gentlemen

Enclosed please find a Brownfield Cleanup Program (BCP) Application to Amend Brownfield Cleanup
Agreement and a Change of Use notification pertaining to the referenced site.

The purpose of this submission is to reflect the change in ownership of the property and add the current
property Owner, 320 Roberts Road Freezer, LLC. The original Brownfield Cleanup Application and
corresponding Brownfield Cleanup Agreement indicated that the properfy was owned atthattime by the

County of Chautauqua. At that time, our entity had an agreement with Chautauqua to acquire the
property. On July 13, 2018 320 Roberts Road Freezer,LLC formally acquired the property and recorded

the closing.

We trust that the attached submission meets your approval and that the necessary data is updated in
advance of issuing the Certifrcate of Completion. Please note that the COC is expected to be issued on or
before December 31, 2019.

Should you have any questions, please contact the undersigned.

Thank you for your cooperation in this matter.

Very truly yours,

Freezeru L[,C

Paul R. Neureuter
Representative

Marc Romanowski, Esq.

Jennifer Dougherty, Esq.

David Loeey, P.E.
Patrick J. Sheedy
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Department of
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Conservetlon

BROWNFTELD CLEANUP PROGRAM (BCP)
APPLICATION TO AMEND BROWNFIELD CLEANUP

AGREEMENT AND AM ENDMENT

PART ¡. BROWNFIELD CLËANUP AGREEMENT AMENDMENT APPLICAT¡ON

Gheck the appropriate box below based on the nature of the amendment modification requested

Amendment to [check one or more boxes below] ß#-ffi"{}ffi:Ë\,/äîffi

,JlJl\ å {} '¿ti'l$

iit ili" tli:: ¡lî{ JÍì. lìl l!'Ps illl

Add
Substitute
Remove

! Change in Name

applicant(s) to the existing Brownfield Cleanup Agreement lComplete Secfion l-lV below and Part lll

Does this proposed amendment involve a transfer of title to all or part of the brownfield site?EYesENo

lf yes, pursuant to 6 NYCRR Part 375-1.11(d), a Change of Use form should have been previously
submitted, lf not, please submit this form with this Amendment, See
http://wwrv.dec. ny. gov I chemicall76250. htm I

Amendment to modify description of the property(ies) listed in the existing Brownfield Cleanup
Agreement lComplete Secfions I and V below and Part lll

Amendment to Expand or Reduce property boundaries of the property(ies) listed in the existing
Brownfield Cleanup Agreement lComplete Secflon I and V below and Part lll

Sites in Bronx, Kings, New York, Queens, or Richmond counties ONLY: Amendment to request
determination that the site is eligible for the tangible property credit component of the brownfield
redevelopment tax credit. Please answer questions on the supplement at the end of the form.

l_l otfr"r (explain in detail below)

Please provide a brief narrative on the nature of the amendment:
This amendment is submitted to reflect a change of ownership of the propeñy. 320 Roberts Road Freezer,
LLC acquired the property from the County of Chautauqua on July 13,2018. This amendment is also
intended to add the current property owner 320 Roberts Road Freezer, LLC to the BCA.

*Please refer to the attached instructions fsn guidance on filling out this applicationo

June 201 I



BCP SITE NAME: Former Edgewood Warehouse Site BCP SITE NUMBER: C907032

NAME OF CURRENT APPLICANT(S):The Krog Group, LLC

INDEX NUMBER OF EXtSTtNG AcREEMrrut:c907032-1þ OnTE OF EXtSTtNG AGREEME¡1;1/9/201fi

NAME 320 Roberts Road Freezer, LLC

ADDRESS4 CENtTE DriVE

ctTy/Towru Orchard Park zrP coDE 14127

E-MAl L pneu reuter@kroggrp.compHONE 716-667-1234 p44716-667-1258
ls the requestor authorized to conduct business in New York State (NYS)?

lf the requestor is a Corporation, LLC, LLP or other entity requiring authorization from the NYS
Department of State to conduct business in NYS, the requestor's name must appear, exactly as given
above, in the NYS Department of State's (DOS) Corporation & Business Entity Database. A print-out
of entity information from the DOS database must be submitted to DEC with the application, to
document that the applicant is authorized to do business in NYS.

Yes No

a

NAME OF NEW REQUESToR'S REPRESENTATIVE Peter L. Krog

ADDRESS4 Centre Drive

CITY/TOWI\ Orchard Park ztP coDE 14127

PHoNE 716-667-1234 FAX716-667-1258 E-MAt L pl krog@krog g rp. com

NAME OF NEW REQUESTOR'S CONSULTANT (if applicable) Rob Napieralski, LaBella Associates D.P.C.

ADDRESS300 Pearl Street

zrP coDE 14202CITY/TOWN Buffalo

FAX716-551-6282 E-MAIL rnapieralski@labellapc. comPHoNE 716-551-6281

NAME OF NEW REQUESTOR'S ATTORNEY (if applicable) Marc Romanowski/HSR, LLC

ADDRESS26 Mississippi Street, Suite 400

ZIP CODE 14203CITY/TOWN Buffalo

F þ'X.716-424-2171 E-MAI L mromanowski @hsr-legal. comPHoNE 716-427 -7 100

Requestor must submit proof that the party signing this Application and Amendment has the authority to bind
the Requestor. This would be documentation from corporate organizational papers, which are updated,
showing the authority to bind the corporation, or a Corporate Resolution showing the same, or an pBerating
Aqreement or Resolution for an LLC. ls this proof attached? llYes ll ttlo

Describe Requestor's Relationship to Existing Applicant:

320 Roberts Road Freezer, LLC (320) is a single-purpose entity formed to own and redevelop the subject propefty.
320's member and manager, Peter Krog, is also the owner and CEO of the original requester, The Krog Group, LLC

I -i { ':l: ,i,t, ,lt,.',; i
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OWNER'S NAME (if different from requestoÐ 320 Roberts Road Freezer, LLC

ADDRESS4 Centre Drive

CtTy/ToW¡ Orchard Park zrP coDE 14127

p4¡716-667-1258 E-MAl L plkrog@kroggrp.compHONE 716-667-1234

OPERATOR'S NAME (if different from requestor or owner)

ADDRESS

CITY/TOWN ZIP CODE

FAX E-MAILPHONE

lf answering "yes" to any of the following questions, please provide an explanation as an attachment,

1. Are any enforcement actions pending against the requestor regarding this site? [Ves Øruo

2. ls the requestor presently subject to an existing order for the investigation, removal or remediation
relating to contamination at the site? lVes Ø ¡¡o

3. ls the requestor subject to an outstanding claim by the Spill Fund for this site? ny"t Øruo
Any questions regarding whether a pady is subject to a spill claim should be discussed with the Spill
Fund Administrator.

4. Has the requestor been determined in an administrative, civil or criminal proceeding to be in violation of i)
any provision of the subject law; ii) any order or determination; iii) any regulation implementing ECL
Article 27 Title 14; or iv) any similar statute, regulation of the state or federal government? lf so, p_rovide

an explanation on 
" 

separáe attachment lVes fl No

5. Has the requestor previously been denied entry to the BCP? lf so, include information relative to the
application, such as name, address, Department assigned site number, the reason for den
relevant information.

or made a false

and other
Yes [ ruo

statement
Yes I No

ial

6. Has the requestor been found in a civil proceeding to have committed a negligent or intentionally tortious
act involving the handling, storing, treating, disposing or transporting of contaminants? lVes Ø ruo

7. Has the requestor been convicted of a criminal offense i) involving the handling, storing, treating,
disposing or transporting of contaminants; or ii) that involves a violent felony, fraud, bribery, perjury, theft,
or offense against public administration (as that term is used in Article 195 of the Penal Laqlundet
federal law or the laws of any state? nYes I No

B. Has the requestor knowingly falsified statements or concealed material facts in any matter within the
jurisdiction of the Department, or submitted a false statement or made use of
in connection with any document or application submitted to the Department?

9. ls the requestor an individual or entity of the type set forth in ECL 27-1407.9(f) that committed an act
or failed to act, and such act or failure to act could be the basis for denial of a BCP application?

[ves Elruo
10. Was the requestor's participation in any remedial program under DEC's oversight terminated by DEC or

by a court for failure to substantially comply with an agreement or order? [Ves Ø ruo

11. Are there any unregistered bulk storage tanks on-site which require registration? nyes Ø ¡¡o



THE NEW REQUESTOR MUST CERTIFY THAT IT IS EITHER A PARTICIPANT OR VOLUNTEER IN
BY CHECKING ONE OF THË BOXES BELOWACCORDANCE WITH ECL -1405 1

requestor other than a participant, including a
requestor whose liability arises solely as a result of
ownership, operation of or involvement with the site
subsequent to the disposal of hazardous waste or
discharge of petroleum.

NOTE: By checking this box, a requestor whose
liability arises solely as a result of ownership,
operation of or involvement with the site certifies that
he/she has exercised appropriate care with respect
to the hazardous waste found at the facility by taking
reasonable steps to: i) stop any continuing
discharge; ii) prevent any threatened future release;
iii) prevent or limit human, environmental, or natural
resource exposure to any previously released
hazardous waste.

lf a requestor whose liability arises solely as a
result of ownership, operation of or involvement
with the site, submit a statement describing why
you should be considered a volunteer - be

UNTEER

ific as to the riate care taken.

requestor who either 1) was the owner of the site
at the time of the disposal of contamination or 2) is
otherwise a person responsible for the
contamination, unless the liability arises solely as a
result of ownership, operation of, or involvement with
the site subsequent to the disposal of contamination.

PARTICIPANT

lf requestor is not the current site owner, proof of site access sufficient to complete the remediation
must be submitted. Proof must show that the requestor will have access to the property before signing the

ect, including the ability to place an easement on the site ls this proof
No

Note: a purchase contract does not suffice as proof of access.

flPrior owner I Current Owner nPotential /Future PurchaserlOther

BCA and throug
ES

Requestor's Relationship to Property (check one)

attached?
hout the BCP

ADDRESS

CITYITOWN ZIP CODE

TAX BLOCK AND LOT (TBL) (in existing agreement )

Parcel Address Parcel No. Section No. Block No. Lot No. Acreage



Check appropriate boxes below:

Changes to metes and bounds description or TBL correction

Addition of property (may require additional citizen participation depending on the nature of the
expansion - see attached instructions)

Approximate acreage added:_
ADDITIONAL PARCELS:

ParcelAddress Parcel No. Section No. Block No. Lot No. Acreage

Reduction of property

Approximate acreage removed

PARCELS REMOVED:

ParcelAddress Parcel No. Section No. Block No. Lot No. Acreage

lf requesting to modify a metes and bounds description or requesting changes to the boundaries of a site,
please attach a revised metes and bounds description, survey, or acceptable site map to this application.



Supplement to the Applieatio¡l To Amend Brownfield Gleanup Agreement And
Amendment - Questions for Sites Seeking Tangible Property Gredits in New York
Gity ONLY,

Property is in Bronx, Kings, New York, Queens, or Richmond counties Yes No

Requestor seeks a determination that the site is eligible for the tangible property credit
brownfield redevelopment tax credit.

comoonent of the

f,vurIruo
Please answer questions below and provide documentation necessary to support answers.

ls at least 50% of the site area located within an environmental zone pursuant to Tax Law 21tÐ?
Please see D-ËÇlç--wç-þqrtg for more information UYesl_JNo

1

2. ls the property upside down as defined below? lves n ruo

From ECL 27-1405(3'll=

"Upside down" shall mean a property where the projected and incurred cost of the investigation and
remediation which is protective for the anticipated use of the property equals or exceeds seventy-five percent
of its independent appraised value, as of the date of submission of the application for participation in the
brownfield cleanup program, developed under the hypothetical condition that the property is not
contaminated.

[v"rf, ruo

(a) "Affordable housing project" means, for purposes of this part, title fourteen of article twenty
seven of the environmental conservation law and section twenty-one of the tax law only, a project
that is developed for residential use or mixed residential use that must include affordable
residential rental units and/or affordable home ownership units.

(1) Affordable residential rental projects under this subdivision must be subject to a federal,
state, or local government housing agency's affordable housing program, or a local government's
regulatory agreement or legally binding restriction, which defines (i) a percentage of the residential
rental units in the affordable housing project to be dedicated to (ii) tenants at a defined maximum
percentage of the area median income based on the occupants' households annual gross income.

(2) Atfordable home ownership projects under this subdivision must be subject to a federal,
state, or local government housing agency's affordable housing program, or a local government's
regulatory agreement or legally binding restriction, which sets atfordable units aside for home
owners at a defined maximum percentage of the area median income.

(3) "Area median income" means, for purposes of this subdivision, the area median income
for the primary metropolitan statistical area, or for the county if located outside a metropolitan
statistical area, as determined by the United States department of housing and urban
development, or its successor, for a family of four, as adjusted for family size.

3. ls the project an affordable housing project as defined below?

From 6 NYCRR 375- 3.2(a) as of August 12,2Q16:



PART II. BROWNFIELD CLEANUP PROGRAM AMENDMENT

Declaration of Amendment:

By the Requestor(s) and/or Applicant(s) signatures below, and subsequent signature by the Department,
the above application to amend the Brownfield Cleanup Agreement described above is hereby approved. This
Amendment is made in accordance with and subject to all of the BCA and all applicable guidance, regulations
and state laws applicable thereto. All other substantive and procedural terms of the Agreement will remain
unchanged and in full force and effect regarding the parties to the Agreement.

Nothing contained herein constitutes a waiver by the Department or the State of New York of any rights
held in accordance with the Agreement or any applicable state and/or federal law or a release for any party
from any obligations held under the Agreement or those same laws,

BCP SITE NAME: Former Edgewood Warehouse Site BCP SITE NUMBER: C907032

NAME OF CURRENT APPLICANT(S):The Krog Group, LLC

I NDEX NU MBER OF EXISTI NG AG REEMENT: C907 032-1 1 -17

EFFECTIVE DATE OF EXISTING AGREEMENT: 1/9/2018

(lndividual)

I hereby affirm that information provided on this form and its attachments is true and complete to the best of
my knowledge and belief. I am aware that any false statement made herein is punishable as a Class A
misdemeanor pursuant to section 210.45 of the Penal Law. My signature below constitutes the requisite
approval for the amendment to the BCA Application, which will be effective upon signature by the
Department.

Date Signature

Print Name:

(Entity)

I hereby affirm that I am (tit le Member )of 320 Roberts Road Freezer, LLC
; that I

am authorized by that entity to make this application; that this application was prepared by me or under my
supervision and direction; and that information provided on this form and its attachments is true and
complete to the best of my knowledge and belief. I am aware that any false statement made herein is

.punisha
' ,/.ã.".,:¿-.[-.

ble as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law

" q4,C.,:., 'ç signature below constitutes the requisite approval for the amendment to the
BCA Application, which will be

Date: 6 i,:3 / *ea,¡ Signature

print Name. Peter L. Krog

by the Department.



I hereby affirm that I am a party to the Brownfield Cleanup Agreement and/or Application referenced in
Section I above and that I am aware of this Application for an Amendment to that Agreement and/or
Application. My signature below constitutes the requisite approval for the amendment to the BCA
Application, which will be effective upon signature by the Department.

Date:_Signature:
Print Name:

Brownfield Cleanup Agreement and/or Application referenced
Application for an Amendment to that Agreement and/or Appli

Paul R. NeureuterPrint Name

ignature:

'2

in Section I above and that I

cation.'Jl¿, ..i{^ ¡.{¿* u¿*. ui¿.
am aware of this

signature

(lndividual)

(Entity)

The Krog Group, LLCPresident (title)ofI hereby affirm that I am entity) which is a party to the

nt to the BCA Application, which will be effectivebelow constitutes the requisite approval for the
upon signature by the Department.

Date: ul af aøt1 S

REMAINDER OF THIS AMENDMENT WILL BE COMPLETED SOLELY BY THE DEPARTMENT

Status of Agreement:

Effective Date of the Original Agreement:

Signature by the Þepartment:

DATED:

NEW YORK STATE DEPARTMENT OF
ENVI RONMENTAL CO NSERVATION

By

MichaelJ, Ryan, P,E., Director
Division of Environmental Remediation

PARTICIPANT
requestor who either 1) was the

owner of the site at the time of the
disposal of contamination or 2) is
otherwise a person responsible for the
contamination, unless the liability arises
solely as a result of ownership,
operation of, or involvement with the site
subsequent to the disposal of
contamination.

[-lvor-ur.rrEER
A requestor other than a participant, including a requestor whose
liability arises solely as a result of ownership, operation of or
involvement with the site subsequent to the contamination.



SUBM ITTAL INFORMATION :

Two (2) copies, one hard copy with original signatures and one electronic copy in Portable Document
Format (PDF) must be sent to:

Chief, Site Control Section
New York State Department of Environmental Conservation
Division of Environmental Remediation
625 Broadwav
Albany, NY 122ß-7020

FOR DEPARTMENT USE ONLY

BCP SITE T&A CODE LEAD OFFICE

PROJECT MANAGER:



major changes to the descr.iption of
of new property, or adding property

forth
that could, affect an eligi bi ity determination due to contam inàtion

levels or ntended land use). The appl cation must be submitted to DEc n the ame mann as the
on nal ication to

SECTION II
Requestor Name

NEW REQUESTOR INFORMATION

Provide the name of the person(s)/entity requesting participation in the BCP. (lf more than one, attach
additional sheets with requested information. lf an LLC, the members/owners names need to be provided on a
separate attachment). The requestor is the person or entity seeking DEC review and approval of the remedial
program.

lf the requestor is a Corporation, LLC, LLP or other entity requiring authorization from the NYS Department of
State to conduct business in NYS, the requestor's name must appear, exactly as given above, in
the NY$ Depaf,tmexlqf Srlatels_ Çq_ruqratiqn ,& F_,uginp,sç -Entity Dataþagç, A print-out of entity information from
the database must be submitted to DEC with the application, to document that the applicant is authorized to do
business in NYS.

Requestor Address, etc.

Provide the requestor's mailing address, telephone number; fax number and e-mail address.

Representative Name. Address. etc

Provide information for the requestor's authorized representative. This is the person to whom all
correspondence, notices, etc will be sent, and who will be listed as the contact person in the BCA. lnvoices will
be sent to the representative unless another contact name and address is provided with the application.

Consultant Name, Address. etc.

Provide information for the requestor's consultant.

Attornev Name, Address. etc.

Provide information for the requestor's attorney

SECTION lll CURRENT PROPERTY OWNER/OPERATOR INFORMATION - only include if new
owner/operator or new existing owner/operator information is provided, and highlight new
information in form.

Owner Nli¡me. Address. etc.

Provide information for the new owner of the property. List all new parties holding an interest in the property

Ope_Iator Name, Address. etc.

Provide information for the new operator (if different from the new requestor or owner).

1



SECTION IV NEW REQUESTOR ELIGIBILIW INFORMATION
As a separate attachment, provide complete and detailed information in response to any eligibility questions
answered in the affirmative. lt is permissible to reference specific sections of existing property reports;
however, it is requested that such information be summarized. For properties with multiple addresses or tax
parcels, please include this information for each address or tax parcel.

SECTION V PROPERTY DESCRIPTION AND DESCRIPTION OF EHA.NGES / ADDITIONS /
REDUCTTONS (¡F APPLTCABLE)
NOTE: DEC requires a standard application to request major changes to the description of the property set
forth in the BCA (e.9., adding a significant amount of new property, or adding property that could affect an
eligibility determination due to contamination levels or intended land use). The application must be submitted
to DEC in the same manner as the original application to participate.

Provide a street address, city/town, and zip code. For properties with multiple addresses, provide information
for all.

Provide the tax parcel/section/block/lot information. lf requesting to modify a metes and bounds description or
requesting changes to the boundaries of a site, please attach a revised metes and bounds description, survey,
and/or acceptable site map to this application. Tax map information may be obtained from the tax assessor's
office for all tax parcels that are included in the property boundaries. Attach a county tax map with identifier
numbers, along with any figures needed to show the location and boundaries of the property. lnclude a USGS
7.5 minute quad map on which the property appears.

Tax Parcel lnformation

Propertv Address

2



6h7t2015 ËntiÇ lnformafon

NVS ffiæpantmemt of State

Ðivi$ion of Corporations

EntÍty Information

The information contained in this database is cunent th¡ough Jr¡re 14, 2019.

t,l
t.,
i

t:
!

Selected Entity Name: 320 ROBERTS ROAD FREEæR LLC
Selected Eutity Status Information

Current EnËty Name: 320 ROBERTS ROAD. FREEæR LLC
DOS ID #: s269174

Initial DOS FÍIing Date: JANUARY 18, 2018

County: ERIE

JurÍsdiction: NEWYORK
EntÍty Tlpe: DOMESTIC LIMITED LIABILITY COMPANY

Current Entity Status: ACTIVE

Dos Frocess (Address ." "Ï:åï13*l*iff'åH:iilï0,* on beharrorthe enr*y)
320 ROBERTS ROAD FREEZER LLC
4 CENTRE DRIYE,
ORCHARD PARK, NEW YORK 14t27

N.NE 
Registered agent

This office does not require or m¿intain information
regardìng the nanres and addresses of members or

managers of nonprofessional limìted liability
comp anies. Professional limited liabiüty compani es

must include the name(s) and address(es) of the original
mernbers, however this fuform¿tion is not recorded and

only available by viewing thc certifiqate.

*Stock l¡lformation

# of Shares Tlpe ofSioek $ Value per Shane
hS^ô.1/âãAéøô¡^Ãå1,^A!,r-^ ^.,t-ll^rñ^ÞDeC^Þ^UEÀtïlru tf,tE^Þt¡^rtñXt"ñ +^L^È-ÊXr{EtO^O^OOO^O"rO^Êâ7D/ho^Aô^ËÞäñEAOnÃôF,f ,1t2



6h712015 Ëntþ lnformaüon

No Information Available

*Stock information is applicable to domestic business corporations

I{amc History

Piling Date Name Tlpe Entity l{ame

JAN 18, 2018 Actual 320 ROBERTS ROAD FREEZER LLC

A Fictitious name must be used when the Àcfual name of a foreigu entity is unavailable for use in New York
State. The entity must use the fictitious name when conducting its activities or business in New York St¿te.

NOTE: New York State does not issue organieational identification numbers,

Search Results New Search

Servicps/Programs I Privacy-Leliçy- | Accessihilitv Policy. I Disclaimer I Retunr tç DOS
Homena-se I Contact Us

htfô.q'//ånneyt2o.rlns.nv.nov/mm n¡¡hlie/CCIR[).SFARcH FNTITV INFôRMÀTlôN?n t^kAh=54fÌ1f:?948D38flÊ874qAB37B4Dqc8CCFHinF60D50Ë1.,, 212
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N. Y. S. DEPART]Ú]ENT OF STATE
ÐrvrsroN oF coRPoR"àTroNs A,[rD

ENTITY NAME: 320 RO3ERT,S ROAD FREEZER IJJC

DOCTIMENT TYPE; .ARTICIJES OF ORGANIZ.ATION (ÞOM LIJC)

STATE RECORDS

FÎIJTNG RECETPT

¡tLBA}TT NY L2231-0001

COT]NW; ERTE

FI]:ED : At/ L8 / ?OLB DURÀTION : ** ***** ** CASH# : 18 01.1-8 00 0316 FrtM $ : 18 0L1-800 0293
ÐOS rD¿5269L74

FIï¡ER I EXTST DATE

GROSS STffMAN P.C.
465 MAIN STREETT SûïTE

BITFFÄIo, Ny l-4203

ÀIDRTSS FOR PROCESS;

ot/ts/2aß
6',00

TIIE üf,C
4 CBNTRE ÐRI\Tg.
ORCTIARD PARH; NY 1-4L27

REGTSTERED AGENT:

The limlE,ed liabÍlity company lÊ requíred to file a Biennia,l Stragemenb with
Èhe Department ôf StaE,e every t,wo yearÊ pursuant to Limited Líabitity
compan! Law dection 301-. Woeiticabion thàts the bLennlal btaÈement Is due
wilf oà}y be made vÍa emaíI. Please go to r,¡ww.emaj.I .ebíermlaldos.ny.gov
to provÍde an email" add.resg to rsceÍve ffl email nobiflcation wF¡en the
Bíenni.al S,tabernçnt ie due,

SERVÏCE COMP.ANY: VÃNGTIARÞ CORPORATE SERVICEST IJTD. - 52 SERVICE COÐE: 52 *

FEES 225 . 00 FAYÞTE}ETg 225 . AO

FILÏNG
T.AX
CERT
COPIES
I{ÄNDïrfNG

200.00
0. 00
û.00
0,00

25"00

c.AgI{
CHECK
CHã,RGE

DR.AI,VDOT4N

OPÄL
NEF'IJND

0.00
0. 00
0.00

225 . 00
0.00
0. 00

L3 2 6',35 Dos'i"oab (o+/zoç7)



ÁRT'{CLES OF' ORGÁNTUATIT¡{

OF

320 ROBERTS RO,Á.Ð T'REEZER LLC

Under Section 203 of ttr e Limited. Liabitity Campeny Larv

The undetsigned, beirrg authoriz¿d to execuie and ñle these Articles, hcreby certifies that:

FIRST: The uarne of the lirnited liability companyis 32û Robats Road Freezm LLC
(hereinafter refened úo as the "Company").

SEColtlD: The Countywittrin this Strate in which the principal office of the Company is
to be located is Erie County.

THIRb: The Company does nothave a specific date of dissolution i¡ addition to the
everts of dissolution set forth by law.

FOIJRTHI The Secretary of Søte is designated as egeú of fhe Conrpanyupou whom
process against the Company nray be served, The Post ûffice address to which the Secretary of
St¿te shall møil a copy of aüy ItfocËss agnirrst the Company is 4 Centre Drivg Orchmd Park, Ny
14727.

-F'IFIH: the Company is to be m¡nq.ged by one or mûre manegers.

IN WITINF.SS WHEREOX', ffuese Articles of Organization havebeen siæed this 16n
day ofJanuary, 2018.



AR.TICT.E $ OF' ORçA}TIZATTÛN

OF

320 ROBERTS ROAD X'REEZERLLC

Under Sectlon 203 of the LÍmited.LiebÍLity Conpany Law

Gross Sh 'wan F.C.
46S Main Street, SuÍte 600
Buffalo, NewYorkr4*og

7r.6-854*43oo



320 ROBERTS ROAD FREEZER LLC

OPERÄTING AGREEMENT

This Operating Agreement (the "Agreement") is made as of this 18th day of January,

20l8,by and between Krog Dunkirk Freezer LLC ('Krog') arrd Sonwil 320 Roberts Road, LLC
("Sonwi1")(Krog and Sonwil sometimes collectively referred to as the ooMembers" and

individually as Member').

RECITALS:

WHEREAS, the Members have agreedto organize and operate a limited liability
company in accordance with the terms and subject to the conditions set forth in this Agreement.

NOW, TIIEREFORE, for good and valuable consideratíon" the parËies, intending to be

legally bound, agree as follows;

1. Defined Terms.

All capitalized.terms in this Agreement shall have the meaning specified in
Section 11 of thís Agreement. Other terms are defined in the text of this Agreement; and,

tluoughout this Agreement, those tems shall have the meanings respectively ascribed to them.

2. Formation and Name:.Pqrpose¡ Term.

2,1 Organization. The undersigned hereby organizes a limited liability
company pursuant to the Law a:rd the provisions of this Agreement, and has caused the Articles
of Organization to be prepared, executed, and filed with the New York State Departrnent of State

on January 18,2018.

2.2 Name of the Compan)¡. The name of the Company shall bs 320 Roberts

Road Freezer LLC. The Company may do business under that name and under any other name

ot names which the Manager selects. If the Company does business under a name other than that
set forth in its Articles of Organization,then the Company shall file a certificate with the

Departrnent of Stats as required by General Business Law Section 130.

2.3 Purpose. The Company has been formed for the pu{pose of owning and

managing the facility located at320 Roberts Road, Dunkirk, New York, on which will be located

an approximately 70,000 square foot freezer warehouse facility (the "Project'). The Company
may engage in any and all other aotivities as may be necessary, incidsntal, or convenient to ca:ry
out the busíness of the Company âs contemplated by this Agreement and transact any other
business for which a limited liability company may be authorized to conduct under law.

2.4 Term. The term of the Company shall begin upon the filing of the Articles
of Organization with the Departrnent of State and shall continue until its existence is terminated
pursuant to this Agreement.



2.5 Place of Business. The principal office of the Company shall be located at

4 Cenhe Drive, Orchard Park, New Yorlc, or at such other place as shall be agreed upon from
time to time by a Majority in lnterest of the Members.

3. Members' Canital: Capitnl Accounts.

3.1 Initial Capital Contributions. Upon execution of this Agreement, the

Members shall oontribute to the Company the property set forth in "Schedule A" attached hereto
('the Initial Capital Contributions").

3.2 Capital Accounts. A Capital Account shall be rnaintained on the

Company books on behalf of each Member. The opening balance of the Capital Account of each

Member shall be his Initial Capital Contribution. Each Member's Capital Account shall be
increased by the value of each Capital Conftibution made by the Member, allocations to such
Member of Net Profits, and any other allocations to such Member of income pursuant to the
Code and Regulations. Each Member's Capital Account shall be decreased by the value of each

distribution made to the Member by the Company, allocations to such Member of Net Losses,

and other allocations to such Member pursuant to the Code and Regulations.

3.3 Limit on Withdrawal of Capitall No Interest on Capital. No Member shall

be entitled to withdraw any part of his Capital Contribution, or to receive any distributions from
the Compan¡ except as provided in Section 4.2 ot 4.4 of this Agreement.

4. Profits. Losses and Cash Flow Distributions.

4.1 Profits and Losses. Except as otherwise provided in the Code and

Regulations, the Members shall share the Net Profits, the Net Losses, and any tax credits arising
from the operatíon of the Company and the Company's business in accordance with their
respective Profit Sharing Percentages. The terms o'Net Profits" atld "Net Losses" shall meatr the
net profits and net losses (including any depreciation deductions) of the Company as determined
for federal income tax purposes by the certified public accountant servicing the Company

account.

All such allocations alnong the Members under this Agreement shall be

made in a manner which is consistent withthe provisions controlling such allocations contained

in Section 704 of the Code and the Regulations.

4.2 Distributi-ofis of Cash Flow from Operation. The Net Cash Flow from
Operations of thç Company for each fiscal year of the Company available for distribution as

determined by a majority of the Managers shall be dishibuted to the Members pro rata in
accordance with their Profit Sharing Percentages.

4.3 Net Cash Flow from Operations. For purposes of this Agreement, lrlet
Cash Flow from Operations for each fiscal year of the Company shall mean the Net Profit or Net
Loss of the Company, as defined in Seotion 4.1 of this Agteement for such yeæ, plus (i)
depreciation and other non-cash charges deducted ín determining such Net Profit or Net Loss and

(ii) losses recognized on the sale of any of the Company's assets less (A) principal payments on

all mortgages or debts of the Company (inoluding loans from Members), (B) any other cash
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expendituïes which have not been deducted in determining the Net Profits or Net Losses of the

Company (including asset acquisitions), (C) gains realizcd from the sale of any of the assets or
properties of the Company, and (D) any amount defenlined ín the discrotion of the Managers as

necessary or pruderrt to maintain sufficient working capital and a reserve for replacements and/or

invesfinent. The Net Cash Flow from Operations of the Company shall be determined separately

for each fiscal year and not cumulatively.

4.4 Distributions Frpm Capital Transactions. The net prooeeds received by
the Company and available for distribution to the Members as determined by a majority of the

Managers from the sale or condemnation of the Company assets or of any interest therein, the

refinancing of Company mortgages or other liabilities, insurance proceeds in excess of amounts

expended for repairs or replacements (other than rent insurancs proceeds), and any other similar
items or transactions which, in accordance with Generally Accepted Accounting Principles, are

attributable to capital ('Capital Transactions"), shall be distributed to the Members pro rata in
accordance with their Profit Sharing Percentages.

4.5 Allocations of Net Profits andNet Losses From Caoital Transactions. Net
Profits or Net Losses for each fiscal year of the Company from Capital Transactíons shall be

allocated among the Members as follows:

(A) First, to all Members in the amount, if any, necessary to bring their

Capital Accounts to zero; provided, however, that if the total amount of gain to be allocated is
less than the sum of all Members' negative Capital Account balances, then sush gain shall be

allocated among the Members in proportion to the amount of their negative Capital Account
Balances.

(B) Second, the balance, if any, to the Members ín accordance with
their Profit Sharing Percentages,

4.6 Special Allocations: Minimum Gain.Çhargeback and Qualified Income
Offset.

(A) No Impennissiblç Defïcits. Notwithstanding any other provision

of this Agreement, Net Loss (or items of deduction) shall not be allocated to a Member to the

extent thatthe Member has or would have, as a result of such allocation, an Adjusted Capital

Account Defïcit in excess of the Member's share of Company Minimum Gain and Member

Nonrecourse Debt Minimum Gain. Any Net Loss (or items of deduction) which otherwise
would be allocated to a Member, but which cannot be allocated to such Member because of the

application of the immediately preceding sentence, shall instead be allocated to ttre other

Members,

(B) Qualïfïed Income-Qffset. [n order to complywith the "qualifled
income offset" requirement of the Treasury Regulations under Code Section 704(b), and

notwithstanding any other provisíon of this Agreement To the contrary except Section 4,6(C)

below, in the event a Member for any reason (whether or not expected) has an Adjusted Capital

Account Deficit in excess of his share of the Company's Minimum Gain and Member

Nonrecourse Debt Mìnimum Gain, plus any other amount the Member is deemed to be obligated
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to restore to thc Company under the Section 704(b) Reguiations, items of Net Profit will be
allocated to such Member in an amount and a manner sufficient to elimínate as quickly as

possible the Adjusted Capital Account Defi.cit refened to in Regulatíon Section 1,704-
l(bx2xiixd) (taking into account the next to last sentence to each of Regulation Sections 1.704-
2(eXr) and 7.7 04-2(Ð(s),

(C) Minimum Gain Chargeback, In order to comply with the

"minimum gain chargeback'o requirements of Regulation Sections 1.704-2(Ð(1) and 1.704-
2(Ð(4), and notwithstanding any other provision of this Agreement to the contrary, in the event
there ís anet decrease ín a Member's share of Company Minímum Gain and/or Member
NonrecoursE Debt Minimum Gain during a Company taxable year, such Member shall be
allocated items of Net Profit for that yoar (and if necessary, other years) as required by and in
accordance with Regulation Sections 1.704-2(Ð(1) and 1.704-2(i)(4) before any other allocation
is made.

(D) Nonreçourse Deductioqq. Nonrecourse Deductions shall be

allocated among the Members in accordance with their Profit Sharing Percentages.

5. Management.

5,1 Management and Control, The Company shall be managed by its
Members in accordance with the terms of this Agreement provided however, the management
and control of the day-to-day operations and business of the Company shall rest with two (2)
Managers. and Sonwil shall each a such s replacement if

initially
designates Peter G. ïV'ilson as its designated Manager. Additíonal officers, including but not
limited to an Assistant Manager may be designated by avote or consent of a majority of the
Mangers or a Majority in Interest of the Members to camy on the day to day affairs of the
Company and Managers, Initíally the Assistant Manager shall be SoottA. Fairbrother. The
Managers and the Assistant Manager shall serve until their death, resignatior¡ incompetenoy or
removal, as provided in Section 5.5, Successor Managers shall be appointed by Iftog or Sonwil
as applicable.

5.2 Powers of the Managers. Subjeot to such limitations as may be imposed
pursuant to the terms of this Agteement or by operation of

herein, the powers Managers shall inolude, but not be limited to, the following:

(Ð To engage personnelo contractors, surveyorsi, attomeys,
accountants, or such other persons as may be deemed necessery or advisable;

(B) To authorize or approve all actions with respect to distributions by
tlre Company, disposition of the assets of the Company, execution of leases, oontracts, bondsu

guarantees, notes, mortgages, and other instruments on behalf of the Company;

(C) To acquire and convey real property and interests therein,
including, but not limited to, easements and rights-of-way;
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(D) To open, maintain, and close bark accounts and to draw checks
and other orders fur the payment of money;

(E) To make such elections, includíng the method of depreciation or
amortization, as ale available under the Code, and as they deem appropriate to act as the Tax
Matters Member ofthe Company in accordance with Section 623t(a)(7) of the Code with the
right to settle any tax audits without tho oonsent of the Members and to take any and all other
actions on behalf of the Members or the Compâny in connection with any tax audit or judicial
review proceeding to the extent permitted by the applicable law and regulations;

company,of upontheBath"LiLåïilJiiäffi3J":,"ii:iÏ:"Ï,TF,if iHi#"liå",
Company property to any Member, the Company by decision of the Manager may cause the
basis of Company property to be adjusted for Federal Income Tax purposes as provided by
Sections 734,743 artd754 of the Code;

(G) To take such other actions and to incur such expenses on behalf of
the Company as the Managers deem necessary or advisable in connection with the conduct of the
affairs of the Company and improving or preserving Company assets.

5.3 Duties of Managers. The Managers shall:

(A) Provide such services to the operation of the Company as they
shali deem appropriate and necessary, including keeping all Members reasonably informed
concerning the financial affairs of the Company;

(B) Keep or cause to be kept full records of the business of the
Company and maintain such records at the principal office of the Company or at the principal
offïce of the Company's accounting firm. Such recotds shall be opened for inspection and
examination by all Members, or their duly authorized representative at all reasonable times;

(C) Furr:ish, or cause to be fumished, to each Member statements of
financial condition of the Company (or in lieu thereof, copies of the current federal tax retum)
within 120 days after the end of each fiscal year of the Company;

(D) Cause the funds of the Company to be deposited into such bank
accounts and/or money accounts as he may designate and withdrawals shall made upon such
signatures as the Managers shall authorize,

5,4 Liabilitl¿ of Managers. The Managers shall not be liable to the Company
or any Member for any mistake or enor in judgment or for any act or omission believed in good
faith to be within the scope of authority conferred by this Agreement, The Managers shall be
liable only if (i) such Person acted in bad faith or in contravention of this Agreement, (ii) the
oonduct of such Person constituted intentional misconduct or a knowing violation of law, or (iii)
such Person gained a furancial beneflt to which such Person was not legally entitled.

5.5 Removal ot Replacement of Manager. A Manager of the Company may
be removed or replaeed at any time with or without cause by a vote or written consent of
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Members holding in aggregate more than 50% of the Profit Sharing Percentages of the Compmry
entitled to vote thereon. Successor Managers shall be appointed by Krog or Sonwil as applicable.
An Assistant Manager of the Company may be removed or replaced at any time with or without
cause by a vote or written consent of Members holding in aggregate at least 50% of the Profit
Sharing Percentages of the Company entitled to vote thereon,

5.6 Vacancie:i. Except as provided in Section 5,1, any vacancy occurring for
any reason in the number of Managers shall be filled by the vote or written consent of at least a
Majority in Interest of the Members entitled to vote thereon.

5.7 Salar.v. The Managers shall not be entitled to any remuneration from the
Company for services rendered unless otherwise agreed by a1l Members.

5.8 Discontinujr{rqe As a Member. Notwithstanding any other provision of this
Agreernenl, if Krog or Sonwil ceases to be a Member, its designated Manager's offlrce as a
Manager shall terminate, effective as of the date such Member eeases to be a Member.

5.9 Project Management The Company shall engage The Krog Group LLC to
manage the Project as property manager for a fee equal to five percent (5%) of the gross receipts
derived from the Project in addition to reimbursement of costs customary in industry standards.

5,10 Project Construction. The Company shall engage The Krog Group LLC to
construct the Project upon terms and conditions as approved by a Majority in Interest ofthe
Members.

5.1 I Major Decisionst Extraordinary Transactions. Notwithstanding anything
to tlre contrary in this Agreement, no Member or officer íncluding a Manager or Assistant
Manager shall undertake any of the following without the approval of at least a Majority in
Interest of the Members:

(A) Any Capital Transaction;

(B) The Company's borrowing of more than $50,000.00;

(C) The admission of additional or substitute Members to the
Company;

(D) The sale, exchange, lease, mortgage, pledge or other trærsfer of all
or subst¿ntially all of the assets of the Company; .

(E) Approval of a merger or consolidation of the Company with or into
another I-LC or other business entity;

(F) File or consent to the filing of a bankruptcy or insolvency petition,
make a general assignment for the benefit of creditors, consent to the appointment of a trustee or
receiver for its property and assets, or otherwise institute reorganization, insolvency or similar
proceedings;
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(G) Obligating the Company as a surety, guatantor, ot accommodation
party to any obligation;

(fÐ Lending funds belonging to the Company to any person, or
extending to any person, firm or corporation, uedit on behalf of the Company, except in the
ordinary course of business or as set forfh in this Agreement;

(I) The entering into, termination or material modification of any lease

with respect to the Projeot;

(J) The approval of an annual budget for the Company or a material
modification thereof;

(K) The amendment ofthe Articles of Organization; or

(L) Undertaking any transaction between the Company and any
Manager, Member or Affiliate thereof.

6, Votine Rishts and Meetines.

6.1 No Annual Mqetines. The Company is not required to hold annual
meetings. Meetings of the Members shall be held at any time when called pursuant to the terms
of this Agreement.

6.2 Voting. Except as provided for in this Agreement, all actions or decisions
of the Company to be determined at ameeting, shall require the vote and approval of the
Members holding the Majorþ ín Lrterest of the Company who are entitled to vote thereon. Al1
Members are entitled to vote except those Members who have assigned all of their rights to
someone who has become a Substituted Member and the Members whose rights have been
assigned pursuant to Section 8.6 of this Agreement.

Except as provided for in this Agreement, any arncndment to this
Agreement shall require the vote or written consent of a Majority in Interest of the Members,

6.3 Calling and Place of Meetinss. Meetings of the Members may be calied
by a Manager or by Members holding ín aggregate more than 49% of the Profit Sharing
Percentages of the Company. Meetings of the Members may be held at any place within or
without the County of Erie, New York as determined by the Persons calling such meeting.
Members may pafiicipate in a meeting by means of a conference telephone or similar
communicatíon equipment by means of which all persons participating in the meeting can hear
each other. Such participation shall constitute presence in person at the meeting.

6,4 Notice and Adjoumment. Notice and adjournments of meetings shall be
made in accordance with Section 405 of the Law.

6.5 'Waiver of Notice and Consent tp A Meeting. 
'Waiver of Notice ånd

Consent to a meeting shall be made in accordance with Section 406 of the Law.
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6.6 Ouorum, A quorum of Members shall be determined under Section 404 of
the Law

6.7 Froxies. Every Mernber entitled to vote at a meeting of Members or to
express consent or dissent without a meeting may authorize another person or persons to act for
him by proxy. Every proxy nnrst be executed in writing by the Member or by his attorney-in-
fact, No pro>ry shall be valid after the expiration of eleven (11) months from the date of its
execution unless it shall have specified therein its duration. Every proxy shall be revocable at
the pleasure ofthe person executing it or ofhis personal representatives or assigns, except in
those cases where an irrevocable proxy is permitted by law.

6.8 Action by Merr.rbe(S Without a Meeting. Any action to be taken by the
Members without a meoting shall be govemed by Section 407 of the Law.

6.9 Voting Agreements. An agreement between two or more Members, if in
writing and signed by the parties thereto, may provide that in exercising any voting rights, the
Membership Interest held by hím shall be voted as therein provided, or as they may agree, or as

determined in accordance with aprocedure agreed upon by him.

7, ProhibitionAeainstEneumbrance.

A Member may not pledge, cause a lien to be placed against, or encumber his
Membership Interest in any way without the prior written consent of the Managers.

8. TransferofMembership.þterests.
.:

8.1 Sale. Transfer or Assigument of Interests of the Member. A Member may
not sell, transfer, assign, or otherwise dispose of his Membership Interest, except as follows:

(A) Limited Right of Assignment. A Member may assign all or part of
his Membership Interest in the Company's disuibutions and aliocations ofNet Profits and Net
Losses.

(B) Notice to Manage_r. Any assignment pursuant to this Section must
be by written instrument duly executed by the assignor and in form reasonably satisfactory to the
Managers. A Member shall immediately notify the Managers of an assignment or transfer by
operatíon of law of a beneficial interest in the Company.

8,2 Assjenee's Ríúts,

(A) Rights to Receive Distributions and Ailocations of Profits and
Irpsses. An assignment of a Member's Interest does not entitle the Assignee to become or to
exercise any ríghts of a Member. An assignment entitles the Assignee to receive, to the extent
assigned, only the distributions and allocations of Net Prof,rts and Net Losses to which thc
assignor would be entitled after the effective date of assignment, as set forth below. A Member
remains a Member upon assignment of ail or part of the Membcr's Interest subject to the
possibility of the Assignee becoming a Substitute Member pursuant to Section 8.3.
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(B) Status of an Assienee. Unless and until any Assignee, transferee,
heir, or legatee becomes a Substituted Member in accordance with Section 8.3, his status and
rights shall be limited to the rights of an Assignee. An Assignee who does not become a
Substituted Member shal1 have no right fo inspect tlre Company's books or to vote on any
matters on which a Member would be entitled to vote nor shali he be counted in determining a
Majority in Interest of the Members. An Assignee who has become a Substituted Member has
the rights and powers and is subject to the restríctions and liabilities of a Member under this
Agreement. In no event, however, is an assígnor released from his liabilities, if any, to the
Company.

8.3 Substituted Members.

(Ð Consent of Manaser. An Assignee shall not become a Substituted
Member in respect thereof unless a Majority ìn Interest of the Members give their express
wrÌtten consent to such substitution (which consent may be withheld in their absolute discretion)
and receive such instruments and documents as a Majority in Interest of the Members shall
require. The assignor Member shall then cease to be, and the Assignee shall then become, a
Member.

(B) Substituted Member Bound b]¡ This Agreement. The Managers
shall cause this Agreement to be amended to reflect the substítution of Members at least once in
each fiscal year of the Company, The Managers shall not be required to obtain the consent of the
Members to amend the Agroement for this purpose. Any person admitted to the Company as a
Substituted Member shall be subject to and bound by atl the provisions of this Agreement as if
originally apafiy to this Agreement.

8.4 New Membgrs. Except as provided in this Section 8, new Members may
be admitted to the Company, after the consent of a Majority in Intorest of the Members, only if
the new Members agree to execute and acknowledge such insbuments as are necessary or
desirable to effect such admission and to confirm their agteement to bc bound by all the
covenants, terms and conditions of this Agreement, as the same may have been amended. Each
new Member shall receive a Capital Account and Profit Sharing Percentage in amounts to be
determincd by a Majority in Interest of the Members at the time of admission.

8.5 Voluntarv Withdrawal. No Member shall have the right or po\ryer to
voluntarily withdraw from the Company, except as otherwise provided by this Agreement. Any
withdrawal in violation of this Agreement shall entitle the Company to damages for breach,
whichmay be offset against the amounts otherwise distributable to such Member.

8.6 Involuntary.Tr:ênsfer, Immediately upon the occurrence of an lnvoluntary
Transfcr of a Member, the successor of the transferring Member shall become an Assignee of
such Member with the rights set forth Ìn Section 8,2. Each Member for himself, suecessors,
heirs, personal representatives and assigns, hereby waives the right to payment in liquidation of
his interest, as provided by Seetion 509 of the Law.
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9" Dissolution and Liquidation.

9.I Dissolution. The Company shall be dissolved upon the occuffenee of any
of the following:

(A) The sale, transfer or other disposition of all or substantially all of
the assets ofthe Company;

(B) Tho agreement of a Majority in Interest of the Members to do so.

9.2 Effect of Involuntary Transfer. Notwithstanding any provision of the Law
to the contrary, the Company shall continue and shall not dissolve as a result of the Involuntary
Transfer of a Member. However, upon the Involuntary Transfer of the last remaining Member,
the Company shall dissolve unless a Majority in Interest of each and every Members' Assignees
vote to reconstitute the Company within 120 days of the Involuntary Transfer. If the Company is
reconstituted, each and every Assignee shall be admitted as a Substitute Member in the Company
with the rights set forlh in Section 8 of this Agreement.

9.3 Winding Up Affairs and Distribution of Assets. Upon dissolution of the
Company, the Managers shall proceed to wind up the affairs of the Company, liquidate the
remaining property and assets of the Company, and terminate the Company. The proceeds of
such liquidation shall be applied inthe following order of priority: (a) first, to the debts and
liabilities of the Company to third parties, if any, in order of priority provided by Law; (b)
second, to the expenses of such liquidation; (c) third, a reasonable reserye shall be set up to
provide for any contingent or unforeseeable liabilities or obligations of the Company to third
parties (to be held and disbursed, at the discretion of the Managers, by an escro\ry agent selected
by him), and, at the expiration of zuch period as the Managers may deem advisable, the balance
shall be distributed as provided herein; (d) fourth, to repay all loans by Members to the Company
and any other debts of the Company to the Mombers; (e) fifth, to all Members in accordance with
the balances of their Capital Accounts, until all Capital Accounts (after taking into account all
capital account adjustments for the year of dissolutíon and liquidation in accordance with the
provisions of Regulation Section 1.704-lþ)2(iÐ(bx2) are reducedto zero; and (Ð sixth, to ail
Members in accordance with their Profit Sharing Percentages

It is the intention of the Members that, to the extent possible, the assets of
the Company shall be sold, and cash dístributions of the proceeds of the sale (after payment of
the Company's obligations) shall be made to the Members. If thc sale of any or all ofthe assets
of the Company is, in the judgment of the Managers, impractical, the Managers may distribute
ratably inkind, upon dissolution, any assets of the Company.

10" MioselteneqqsEroJisia¡s.

10.1 Notices. Except as otherwise provided for in this Agreement, any notices
called for under this Agreement shall be in witing and shall be deemed adequately given when
personally delivered, or mailed or given by other means of written communication, to the party
or parties for whom such notices are intended at their rospective address as shown in the records
of the Company or given by the pafiy to the Company for the pulpose of notice. The notice shall
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be deemed to have been given at the time when delivered personally or deposited in the mail or
sent by other means of written communication.

10.2 Section Headings. The Section Headings in this Agreement are inserted
for convenience and identifïcation only and are in no way intended to defure or limit the scope,
extent or intent of this Agreement or any of the provísions hereof.

10.3 Construction. Whenever the singular number is used herein, the same
shall include the plural; and the neuter, masculine and feminine genders shall include each other

10.4 Sevegùility. Each provision ofthis Agreement shall be considered
separable and if for any reason any provision or provisions herein are determined to be invalid
and contrary to any existing or future law, such invalidity shall not impair the operation of or
affect those portions of this Agreement which are valid.

10.5 Governing Law. This Agreement shall be construed and enforced in
accordance with the laws of the State of New York.

10.6 Counterpart. This Agreement may be executed in one or more
counterparts, each of which shall, for all purposes, be deemed an original and all of such
counterparts taken together, shall constitute one and the same Agreement,

10.7 Entire A$reement Amendmenis. This Agreement constitutes the entire
Agreemenl. Any prior agreements among the parties with respect to the organization or
operation of the Company, whether written or oral, are merged herein and shall be of no force or
effect. This Agreement cannot be changed, modified or disoharged orally but only by an
agreement in writing.

10.8 Cross References. All cross references in this Agreement, unless
specifically directed to another agreement or documents, refer to provisions in this Agreemont.

10.9 Further Assur_ances. Each Member shall execute such deeds, assignments,
endorsements, evídences of tansfer and other instruments and documents, and shall give such
further assurances as shall be necessary to perform íts obligations hereunder.

10.10 Successors and Assigns. Subject in all respects to the limitations on
transferability contained herein, this Agreement shall be binding upon, and shall inure to the
benefit of, the heirs, administrators, personal representatives, successors and assigns of the
respective parties hereto.

10.11 Creditors. None of the provisions of this Agreement shall be for the
benefit of or enforceable by any of the creditors of the Company or the Members.

10.i2 Rp.rnedies., The rights and remedies of the Members hereunder shall not
be mutually exclusive, and the exercise by uny Member of any light to which he is entitled shail
not preclude the exercise of any other ríghthe may have.
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11. Glossary.

11.1 "Adjusted Capital Account Deficif ' means, with respect to any Member,
the deficit balance, if any, inthe Member's Capital Account as of the end of the relevant taxable
year, after giving effect to the following adjusfinents:

(A) the deficit shall bo decreased by the amounts which the Member is
deemed obligated to restore pursuantto Regulation Section 1.704-1(bx2)(ii)(c) of this
Agreement; and

(B) the deficit shall be increased by the items described in Regulation
Sections r.704-r(b)QXiÐ-(dX4), (5), and (6).

17.2 "Agreemenf'means this Operating Agreement, as amended from time to
time

11.3 "Assigneeo'means aperson who has received all or part of Membership
Interest of a Mernber pursuant to Section 8.1(A) of this Agreement.

11.4 "Capital Account" as of any date shall mean the acçount maintained for a
Member or Assignee in accordance with Section 3 of this Agreement.

11.5 "Capital Contribution" means the total amount of cash and tho fair market
value of any other assets contributed (or deemed contributed urder Regulation Section 1,704-
l(bX2XivXd)) to the Company by a MembÊr, net of liabilities assumed or to which the assets are
subject.

11,6 "Code" means the Intemai Revenue Code of 1986, as amended.

"Company" means the limited liabilify company formed in accordancelt.7
withthis Agreement,

1 1.8

Sectíon 1.704-?;(d).
"Çompany Minimum Gain" has the meaníng ascribed to it in Regulation

11.9 lllryoluntary Transfer" means, with respect to any Member, the
occurrence of any of the following events:

(A) the Member makes an assignment for the benefit of creditors;

(B) the Member files a voluntary petition of bankruptcy;

(C) the Ivlember is adjudged ba:rkrupt or insolvent or there is entered
against thç Member an order for relief in any bankruptcy or insolvency proceeding;

(D) the Member files apetition seeking for the Member any
rcorganization, arrangement, composition, readjushrent, liquidation, dissolution, or similar rclief
under any statute, law, or regulation;
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(E) the Member seeks, consents to, or acquiesces in the appointment of
a trustee for, receiver for, ot líquidation of the Member or of all or any substantial part of the
Mçmber's properties;

(F) the Member files an answer or other pleading admitting or failing
to contest the matedal allegations of a petition filed against the Member in any proceeding
described in Subsections 11.9(A) through 1 1.9(E);

(G) any proceeding against the Member seeking reorganization,
arrangement, composilion, readjustment, liquidation, dissolution, or similar relief under any
statute, law, or regulation, which continues for one hundred twenty (120) days after the
commencement thereof, or the appointment of a trustee, receiver, or liquidator for the Member or
all or any subst¿ntial part of the Memberos properties without the Member's agreement or
acquiescence, which appointment ís not vacated or stayed for one hundred twenty (120) days or,
if the appointment is stayed, for one hundred twenty (120) days after the expiration of the stay
during which period the appointment is not vacated;

(H) if the Member is an individual, the Member's deatt¡ or
adjudication by a court of competent jurisdiction as incompetent to manage the Member's person
or property;

( ) if the Member is acting as a Member by virtue of being a trustee of
a trust, the termination of the trust;

(J) ifthe Member is apartnership or limited liability company, the
dissolution and comrnencement of winding up of the parfnership or limited liability company;

(K) if the Member is a corporation, the dissolution of the corporation
or the revocation of its charter; or

(L) if the Member is an estate, the distribution by the fiduciaxy of the
estate's entire interest in the Company; or

(M) the occurrence of any other event which causes a Member to no
longer be a Member of the Company.

11,10 o'Laü'means the New York Limited Liability Company Law, as amended
from time to time.

11.11 'M-Bjority iq Intereqtl' shall mean the Members who own a majority of the
Profit Sharing Percentages in the Company.

11.12 '1yÏanaåer" or "Managers" shall mean the Person or Persons designated as

such pursuant to Section 5.1 of this Agreement,

11.13 "\demþe¡limeans each Person signing this Agreement as a Member and
any Person who subsequentþ is admitted as a Member of the Company.

-13-



11.14 "Member Nonrecoruse Debt Minimum Gain" means an amount with
respeet to each Member's Nonrecourse Debt [as defined by Regulation Section I.704-2þ)(4)),
equal to the Company Minimum Gain that would resuit if such Member Nonrecourse Debt were
treated as a Nonrecourse Liability [as defined by Regulation Section 1.704-2(bX3)].

1 1 ,15 "Member's Share of Comparry Minimum Gain'l shall be determined and
shall have the meaning set forth in Regulation Section 1.70a^2G).

1 1.16 "Mernbership Interest" or "Interest" mearrs all of the rights of a Member in
the Company set forth in this Agreement.

1L.17 "Net CashFlow from Operations" shall have the meaning asøibed to it in
Section 4.3 of thís Agteement.

11.18 "Net Profit" and "Net Loss" shall have the meaning ascribod to them in
Seotion 4.1 of this Agreement.

11.19 ooNonrecourse Deduction" shall have the meaning set forth in regulation
Section 1.704- 1 (bxa)(iv)(b).

71,20 "PersoR" means and includes an individual, corporation, partnership,
association, limited liability company, trust, estate, or other entity.

L1,2L "Profit Sharing Percentase" means the Profit Sharing Percentage for each
Member is as set forth on "Schedule 4".

17.22 'oRegulations" means the income tax regulations, including any temporary
regulationso fromtime to time promulgated under the Code,

II.Z3 ooSubstitute Member" means an Assignee who has become a Substitute
Member in the Company pursuant to Section I of this Agreement.

IN WITNESS WHEREOF, the undersigned has execuûed this Agreement as of the date
first above written,

LLC

By:
L. Managing Member

320 ROBERTS ROAD, LLC

-14-
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Feter G. Wilson, Managing Member



Member

Krog Dunkirk Freezer LLC

Sonwil 320 Roberts Road,
LLC

Doc#656787.2

*SCHEDT]LE A"

Initial Capital
Contribution

$100,000

$100,000

Profit Sharing
Percentage

s0%

50%



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

-
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60-Day Advance Notification of Site Change of Use, Transfer of
Certificate of Completion, and/or Ownership
Required by 6NYCRR Part 375- 1 .1 1(d) and 37 5-l .9(Ð

To be submitted at least 60 days prior to change of use to
F:f f*{-}F:i$V.*;þ_}

,,lUi',i ii {, rül.

tj{-!å:ì. (,}f: ì xût""j" fi{.jF}F{-}i:iT

Chief, Site Control Section
New York State Department of Environmental Conservation
Division of Environmental Remediation, 625 Broadway
AlbanyNY 12233-7020

I. Site Name: Former Edgewood Warehouse Site DEC Site ID No. c9o7o32

il. Contact Information of Person SubmÍtting Notification:

Name: Paul R. Neureuter

Addressl. 4 Centre Drive

Address2: Orchard Park, New York 14127

Phone: 716-667-1234 E_mail: pneureuter@kroggrp.com

III. Type of Change and Date: Indicate the Type of Change(s) (check all that apply)

Change in Ownership or Change in Remedial Party(ies)

[--] Transfer of Certihcate of Completion (CoC)

f Otn.t (e.g., any physical alteration or other change of use)

Proposed Date of Change (mm/ddlyyyy)

IV Description: Describe proposed change(s) indicated above and attach maps, drawings, andlor
parcel information.

320 Robefts Road Freezer, LLC acquired the entirety of the BCA propefty from the County of Chautauqua
(see attached survev and BCA boundarv fiqure) on Julv13, 2018.

If "Other," the description must explain and advise the Department how such change may or may
not affect the site's proposed, ongoing, or completed remedial program (attach additional sheets if
needed).

{



v Certification Statement: Where the change of use results in a change in ownership or in
responsibility for the proposed, ongoing, or completed remedial program for the site, the following
certification must be completed (by owner or designated representative; see $375- 1 .1 I (dX3Xi)):

I hereby certify that the prospective purchaser and/or remedial party has been provided a copy of any
order, agreement, Site Management Plan, or State Assistance Contract regarding the Site's remedial
program

Name:

asa f approved remedial work plans and reports.

(Signature)

Paul R. Neureuter

(Date)

(Print Name)

Addressl

Address2

Phone:

. 4 Centre Drive

Orchard Park, New York 14127

716-667-1234 E_mail: pneureuter@kroggrp.com

vI. Contact Information for New Owner, Remedial Party, or CoC Holder: If the site will be sold or
there will be a new remedial pat1cy, identify the prospective owner(s) or party(ies) along with contact
information. If the site is subject to an Environmental Easement, Deed Restriction, or Site
Management Plan requiring periodic certification of institutional controls/engineering controls
(IC/ECs), indicate who will be the certifying party (attach additional sheets if needed).

Prospective Owner [T Prorp"ctive Remedial Party [--ll Prorp"ctive Owner Representative

Name: 320 Roberts Road Freezer, LLC

Addressl:

Address2:

Phone:

4 Centre Drive

Orchard Park, New York 14127

716-667-1234 E_mail: plkrog@kroggrp.com

Ceftifying Party Peter L. KrooName:

Addressl:

Address2:

Phone:

4 Centre Drive

Orchard Park, New York 14127

716-667-1234 E_mail: plkrog@kroggrp.com



VU. Agreement to Notify DEC after Transfer: If Section VI applies, and all or part of the site will be
sold, a letter to notify the DEC of the completion of the transfer must be provided. If the current
owner is also the holder of the CoC for the site, the CoC should be transferred to the new owner
using DEC's form found at http://www.dçC¡l.y,ggy1çhÊruq4tÆ4?li.¡lq¡1. This form has its own
filing requirements (see 6NYCRR Part 375-1.9(Ð).

Signing below indicates that these notices will be provided to the DEC within the specified time
frames. If the sale of the site also includes the transfer of a CoC, the DEC agrees to accept the notice
given in VII.3 below in satisfaction of the notice required by VII.l below (which normally must be
submitted within 15 days of the sale of the site).

Within 30 days of the sale of the site, I agree to submit to the DEC

1. the name and contact information for the new owner(s) (see $375-1.1l(dX3Xii));
2. the name and contact information for any owner representative; and
3. a notice of transfer using the DEC's form found at hüp.llwww,deq,ny,eqvlchquriqallS4z3ó.hjml

(see $3 7 5-r.9

Name:
(Date)

Peter L. Krog

(Print Name)

4 Centre DriveAddressl

Address2

Phone:

Orchard Park, New York14127

716-667-1234 E_mail: plkrog@kroggrp.com

fé ë{' z



Instructions for Completing the 60-Day Advance l{otifTcation of Site Change of {.Ise,

Transfer of CertifTcate of Completion (CoC), and/or Ownership Form
Submit to: Chief, Site Control Section, New York State Department of Environmental Conseruation, Division

of Environmental Remediation, 625 Broadway, Albany NY 12233-7020

DEC Site ID No. DEC site identification number

Section I
Site Name

Description
Official DEC site name.
(see http://www.dec.ny.gov/cfmx/extapps/derexternal/index.cfm?pageid:3)

Contact Information of Person Submitting Notification
Name of person submitting notification of site change of use, transfer of certificate of
completion and/or ownership fotm.

Street address or P.O. box number of the person submitting notification.

City, state andzip code of the person submitting notification.

Phone number of the person submitting notification.

E-mail address of the person submitting notification.

Section II
Name

Addressl

Address2

Phone

E-mail

Type of Change and Date
Check the appropriate box(s) for the type(s) of change about which you are notifying the
Department. Check allthat apply.

Section III
Check Boxes

Proposed Date of
Change

Date on which the change in ownership or remedial party, transfer of CoC,
or other change is expected to occur.

Section [V
Description

Ðescription
For each change checked in Section III, describe the proposed change.
Provide all applicable maps, drawings, and/or parcel information.
If "Other" is checked in Section III, explain how the change may affeú the site's
proposed, ongoing, or completed remedial program at the site.
Please attach additional sheets, if needed.

New York State Ðepartment of Environmental Conservation
-
tH

-
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Section V Certification Statement

Thís sectíon must be jilled out ìf the chunge of use results in ø chønge of ownership or responsíbilíty for the
proposed, ongoing, or completed remediøl progrøm for the síte. When completed, ít provides DEC with ct

certíJícøtion thøt tke prospectíve purchaser has been provided ø copy of øny order, agreement, or Støte
øssistønce contract as well øs e copy of øll upproved remediøl work pløns and reports.

Name The owner of the site properly or their designated representative must sign and date the
certiflrcation statement. Print owner or designated representative's name on the line provided
below the signature.

Addressl Owner or designated representative's street address or P.O. Box number

Address2 Owner or designated representative's city, state and zip code.

Phone Owner or designated representative's phone number.

E-Mail Owner or designated representative's E-mail.

nvI Contact Information for New Owner,
(if a CoC was issued)

er)

Fill out tltis sectíon only íf the síte is to be sold or there will be ø nev) remedíøl pørty. Check the øppropriøte
box to indicøte whether the inþrmation being províded ís for ø Prospective Owner, CoC Holder (if site wøs
ever íssued a COC), Prospectíve Remedìøl Parfit, or Prospectíve Owner Representative. Idenffi the
prospective owner or pørty ønd ínclade contøct inþrmation. A Continuation Sheet ìs províded øt the end of
this fo rm for ødditio n øl own erþørly info rmøtío n.

Name Name of Prospective Owner, Prospective Remedial Party or Prospective Owner Representative.

Addressl Street address or P.O, Box number for the Prospective Owner, Prospective Remedial Party, or
Prospective Owner Representative.

Address2 City, state and zip code for the Prospective Owner, Prospective Remedial Party, or Prospective
Owner Representative.

Phone Phone number for the Prospective Owner, Prospective Remedial Party or Prospective Owner
Representative.

E-Mail E-mail address of the Prospective Owner, Prospective Remedial Party or Prospective Owner
Representative.

2 0312014



If the síte ís subject to øn Envíronmentøl Eøsement, Deed Restriction, or Site Mønøgement Pløn requiring
períodíc certíJìcøtion of ínstitutionøl controls/engineering controls (IC/EC), indicøte who will be the
cerffiíng pørty(íes). Attsch addítíonøl sheets, íf needed.

Certifying Party
Name Name of Certifying Party.

Certifying Party's street address or P.O. Box number

Certifying Party's city, state and zip code.

Certifying Pafiy's Phone number.

Certifying Pafty's E-mail address.

Addressl

Address2

Phone

E-Mail

Section VII Agreement to Notify DEC After Property Transfer/Sale

This section must be jílled outfor øIl property transfers of all or pørt of the site. If the site ølso høs a CoC,
then the CoC shall be trønsferred using DEC's form found øt lsjÍp;LWtyy,deç.Up-gpy-_ClWrylkgl/5ß13-6"i¿{tú.

Fíllíng out ønd sígníng this section of the form índicøtes you will comply wíth the post trønsfer notfficøtions
within the required timefrømes speciJîed on the form. If o CoC høs been issued for the site, the DEC wíll
øllow 30 døys for the post transfer notiJicøtion so thøt the "Notice of CoC Trønsfer Form" ønd proof of it's
Jiling can be included. Normølly the requíred post trønsfer notfficøtíon must be submítted wífhín 15 døy (per
375-1.11(d)(3)(it)) when no CoC ís ínvolved.

Name Cunent properly owner must sign and date the forrn on the designated lines. Print owner's name
on the line provided.

Addressl Current owner's street address.

Address2 Cunent owner's city, state and zip code.

J 0312014



Ã
È

$

È

9;_

Ji¡!5
S4'. È

d

.b

!c

$

É

\

2*
eã F-e

ÊË gäE

Ëä ËäÊ
Bã gÞã

ËFFËã
aE ;Ës

EE ã'E
Ès

63660

lð

ç¡
3l!It
l,e

FRETIþlINARY
DATi 6/28/18

ÉRìE-SCS{ANNA
FALROÀD 

COMPÀIIY

LANOS 
NO\! OR çORMÉRLY

a€'

@J#P.&m"

(ß)

-!o,

'ry

-N7d244d'E(Í5,)

%

%
,(

olc'

"ePROPERÌ ÞESCRIPNON .-'d

r89i95Eq¿ççES5_g5!!Eú
HELD

NEW

-rHÊ 
ENGINEEhTNc AND tNslruTtoNAL coN-rRoLS FoR TliE EÀsEMENT

ARE SET FoRIH lN lviORE DETA]L tN THE S tE MANAGÉMENT PLAN
(sMp). À copy oF THE sMp MUST BÉ oBTAINED By ANy pARTy
\\iTH AN INTEREST ]N THE PROPERTY. THE SMP MAY BE OBTAÍNID
FROM'IHE NEW YORK STA]E OEPARTMENT OF ENVRONI4ENTAL
CONSSRVATION, DIVISION OF EN\IRONMENTAL REI."JEDIATION, SITE
CONTROL SECT]ON,625 BROADWAY, ÁLBANY, NY 12233 OR AT
d€rweb@9v.dÊc.stote.nv.ùs.

YMBOL LECEND

æEMENTS
@
I)
A

GENER{ NOTES

ZONING INFORMATION

CERIIFICATION

ÆBRry]AIIONS



TABELT&
PR.OJECT NO
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FIGURE 6
COUNTY TAX MAP

Former Edgewood \ilarehouse Site
320 South Roberts Road

Dunkirko New York 14048
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