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ENVIRONMENTAL EASEMENT 

Y- 
THIS INDENTWmade this l d a y  of ra \  ,20,dbetweenKrng ~ ~ ~ ~ s s o c i n t e s  

- I LLC, with offices at 4 Centre Drive, Orchard Park, 7? ew York 14127, (thc "Grantar"), and The 
People of the State of New York (the "Grantcc"), acting througl~ their Commissioner of Ihe 
Department of EnvironmentaI Conservation (the "Comnlissioner", or "NYSDEC" or "Department" 
as the context requires) with its headquarters located at 625 Broadway, Albany, New York 12233, 

W[TEREAS, the Legislature of the State of New York has declared that it is in the public 
interest to encourage the remediation of abandoned and likely contaminated properties ("browllfield 
sites") that threaten the health and vitality of the communities they burden while at the sane time 
ensuring the protection of public health and the e~~virorunent; and 

WHEREAS, the Legislature ofthe State of New York has declared that it is in the public 
interest to establish within the Depaitncnt a statutory environmental remediation program that 
includes the ust: of environmental easements as an enforccable means of ensuring the performance 
of operation, maintenance, and/ormonitonng rquirenienls md of ensuring the potential restriction 
of future uses ofthe land, when an environmental remediation project lcaves residual contamination 
at levels that have been determined to bc safe for a specific use, but not alI uses, or which includes 
engineered structures that 1nus1 be maintained or protected against damage to bc effective, or which 
rcquires groundwater use or soil rnslnagcmcnt restrictions; and 

WHEREAS, the Legislature of the Statc of New York has declared that environmental 
easement shall mcan an interest in real property, created under and subject to the provisions of 
Adcle 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which 
contains a use restriction andlor a prol~ihitiou on Ihe use of land in a manner inconsistent with 
cngineenng controls which are intended to ensure the long term effcctivcntss of a hrowilfield site 
remedial program or eliminate potential exposure pathways to hazardous waste or petroleum; and; 

WHEREAS, Grantor, is the owncr of real property located in the City of Buffalo, Erie 
County, Ncw York, known and dasig~ialed on the tax map of the City of Buffalo as tax parcel 
number 132.20-1-1 1, being the same as that property conveyed to Grantor by deed on July 14,2004, 
and recorded in thc Land Records of the Erie County Clerk at page 4450 Liber 11 073 of Dceds, 
conlprised of approximately 25 acres, and hereinafter more hlly described in Schedule A attached 
hereto and made a part hcrcof ( the " Controlled Property"); and; 

WHEREAS, the Conlmissioncr does herchy acla~owledge that the Department accepts this 
Environmental Easemeit in order lo ensure the protection ofhurnan health and the environment and 
to achieve the requirements for remediation established at this Controlled Properly until such time 
as this Environmental Easen~ent is extingilished pursuant to ECL Article 7 1, Title 36;and 

NOW THEREFORE, in consideration of the covenants and mutual promises contained 
herein and the terms and conditions of Brownfield Cleanup Agrecmcnt Number B9-0668-04-06, 
Grantor grants, conveys and relcascs to Grantee a permanent Environmental Easement pursuant to 



Article 71, Title 36 of the ECL in, on, over, under, and up011 the Controlled Property as more fully 
described herein ("Enviro1mental Easement"). 

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Enviroluxental 
Easement are: to convey to Grantee real property rights and interests that will run with the land in 
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and 
redevelopment of this Controlled Property at a level that has been determined. to be safe for a specitic 
use while ensuring the p crformance of op eration, maintenance and/or monitoring requirerncnts; and 
to ensure the potential restriction of future uses ofthc land that are i~~consistetlt with the above-stated 
purpose. 

2. Institutional and Ennineerine Controls. The following controls apply to the use of 
the Colltrolled Property, run with the land, are binding on thc Grantor and the Cnantor's successors 
and assigns, and are enforceable in law ar equity against any owner of the Controlled Property, any 
lessees, and any person using the Controlled Property: 

A. The Cunlrolled Property may be used for cornmercial/industrial use as long 
as the following the long-term engineering controls are employed: 

(I) any soil on the ControlIcd Property must be covered by a barrier layer 
approved by NYSDEC such as concrete, asphalt or structures or must be covered with a minimum 
12 inch layer of clean soil and this bamer layer must be maintained; and 

(ii) any proposed soil excavation on the Control led Property below the 
bamer layer requircs prior notification a id  prior approval of NYSDEC in accordance with the Site 
Managenlent Phn approved by NYSDEC for this Controlled Property and the excavated soil must 
be managed, characterized, and properly disposed of in accor&wce with NYSDEC regulations, 
directives, and the Site Management Plan. 

(iii) use of groundwater underlying the Controlled Property is prohibited 
without treatment rendering it safe for drinking water or industrid purposes, as appropriate, unless 
thc uscr first obtains permission to do so from the regulatory Agency 

(iv) use of the Controlled Property for day care, childcare, or medical carc 
is prohibited without the express written waiver of the prohibition by the regulatory Agency 

B. The Controlled Property may not be uscd for a higher level of use such as 
residential use and the abovc-stated engineering colitrols may nut be discontinued without an 
amendment or extinguishment of this Environmental Easement. 

C. Grantor covenants and agrees that until such time' as the Environmental 
Easement is extinguished in accordance with the requirements of Article 71, Title 3G of the ECL, 



the property deed and all subsequent instruments of conveyance relating to the Controlled Property 
shall state in at least fifteen-point bold-faced type: 

This property is subject to an environmental easement held by the 
New York State Department of Environmental Conservation 
pursuant to Title 36 of Article 71 of theEnvironmental Conservation 
Law. 

D. Grantor covenants and agrees that this Environmental Easement shall he 
incorporated in full or by reference in any lcascs, licenses, or otller insh~~rnznls granting a right to 
use the Controlled Property. 

E. Grantor covenants and agrees that il shall annually, or such time as NYSDEC 
may allow, sublllit to NYSDEC a written statement by anexpert theNYSDEC may find acceptable 
certifying under penalty of perjury that the controls employed at the Controlled Property are 
unchanged from the previous certificalion or that any changes to the controls ernploycd at the 
Conlrolled Property were approved by the NYSDEC, and that nothing has nccun-ed that would 
impair the ability of such control to protect the public health and environment or constitute a 
violation or failure to comply with any Site Management Plan for such controls and giving access 
to such Controlled Property to evaluate continucd maintenance of such controls. 

3. Right to Enterand Ins~ect. Grantee, its agents, employees, or other representatives 
of the State may enter and inspect the Controlled Property in a reasonable manner and at reasonable 
times to assure cor~lpliance with the above-stated restrictions. 

4. Reserved Cintar's Riphls. Grmlorreserves for itself, its assigns,representatives, and 
succezsors in interest with respect to the Property, all rights as fcc owner of the Controlled Property, 
including but nat limited to: 

1. Use of the Controlled Property for all purposes not inconsisten1 wilh, or 
lirnitcd by the terms of this Enviroinnental Easement; 

2 .  Thc right to give, sell, assign, or otllerwise transfer the underlying fee interest 
to the Controlled Properly by operation of law, by deed, or by indenture, subject and subordinate to 
this Envjronmental Easement; 

3. The right to mortgage, lease, grant easements, licenses and other intcrcsts in 
the Controlled Property provided rhat samc are subject to the tenmi ofthi s E11viro1mlenta2 Easement. 



5. Enforcement. 

A. This Environmental Easement is enforceable in law or equity in perpetuity 
by Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against 
the owncr of the Controlled Property, any lessees, and any person using the Controlled Property. 
Enforcement shallnot be defeated because of any subsequent adverse possession, laches, estoppel, 
or waiver. It is not a defense in any action to edorce this environmental easement that: it is not 
appurtenant to an interest in real property; it is not of a character that has been recognized 
traditionally at common law; it imposes a negative burden; it imposes affirmative obligations upon 
the owncr of any interest in the Controlled Property; the benefit does not touch or concern real 
property; there is no privity of estate or of contract; or it imposes an unreasordble restraint on 
alienation. 

B. Ifmy person intentionally violates this Environmental Easement, the Grantee 
may revokc the Certificate of Complelion provided under ECL Article 27, Title 14. 

C. Grantee shall notify Grantor of a breach or suspected breach of any of the 
terns ofthis Environmental Easement. Suchnotice shall set forth how Grantor can cure such breach 
or suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice 
in which to cure. At the expiration 01 such period of time to cure, or any extensions grantcd by 
Grantee, the Grdntee shall notify Grantor of any failure to adcquately cure the breach or suspected 
breach. Grantor shall then havc a reasonable amount of time horn receipt of such notice to cure. 
At the expiration ofsaid second period, Granteemay commence anyprocecdings and take any other 
appropriate action reasonably necessary to rcmedy any breach of this Environmental Easement in 
accordance with applicable law to require compliance with the terms of this Environrncntal 
Easement. 

D. Tfie failure of Grantee to enforce any of the terms contained herein shall not 
be deemed a waiver of any such term nor bar its enforcement rights in the event of a subsequent 
breach of or noncompliance with any ofthe terns of this Environmental Easement. 

6 .  Notice. Whenevcr notice to the State (other than the annual certification) or approval 
from the State is required, the Party providing such notice or seeking such approval shall identify 
the Controlled Property by referencing its County tax map nl~mber or the Liber and Page or 
computerized system tracking/ identification number and address correspondence to: 

Division of Environmental Enforcemeilt 
Office of General Counscl 
New York State Department of Environmental Conservation 
625 Broadway 
Albany New York 12233-5500 



Such correspondence shall be delivered by hand, orby registered mail or by Certifiedmail and return 
receipt requested. The Parties may provide for other means ofreceiving and communicating i~otices 
and responses to requests for approval. 

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution 
of this instrument by the Commissioncr or herihis autllorixed representative in the office of the 
recording officer for the county or counties where the Property is situated in the manner prescribed 
by Arlicle 9 of the Real Property Law. 

. 8. An~endmenl. This Envirn~mental Easement may be mended onlyby an amendnlent 
executed by the Commissioner of the New York State Departn~ent of Environmental Conservation 
and filed with the office of the recording officer for the county or counties where the Property is 
situated in the Inmner prescribed by Article 9 of the Real Property Law. 

9. Extineuishmeiit. This Environmental Easement may be extinguished only by a 
release by the Commissioner of the New York StateDepartment ofEnvironmenta1 Conservation and 
filed with the office ofthc rccording officer for the county or counties where  he Property is situated 
in the manner prescribed by Article 9 of the Real Property Law. 

10. Joint Obii~ation. If there are two or more parties identified as Grantor herein, the 
obligations in~posed by this ilislrument upon them shall be joint and several. 

I N  WITNESS WHEREOF, &antar I~as caused his instrument to be signed in its name. 

Kwi,T L T X  

By: 

Title: Manager 

Date: J -1, 1, 

THIS ENVIRONMENTALEASEME-NTIS HEREBY ACCEPTED BY THE PEOPLE 
OF THE STATE OF NEW YO=, Acting By and Through t he  Department of Environmental 
Conservation 

By: I + 

~ e h i s e  M. Sheehan, g(cting Commissioner 

Boo k l  I 1021Page8 174 



Grantor's Acknowledgment 

STATEOFNEWYORX ) 
) ss: 

COUNTYOF ) 
4- 

On the day of TA1 , in the year 200cbeforc me, the undersigned, personally 
appeared PETER L. KROG, pcrsona ly known to me or proved to me on the basis of satisfactory 
evidence to be the individual(s) whose name is (are) subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in hishedtheir capacity(ies), and that by 
hiskerltheir signature(s) an the instrument, the individual(s), or the personupon behalf of which the 

the  instrument. 

". . - .i.. . . . I  

Notary Public - Slate of New York .,,, . . ,. e ',.I:. ,, :lii;c 4 ,' it..;;. .. 
. i . ,:. . .... .: .I :,. Er..: Jr.:::~l* 

:.%' 1 :<;i,;,:~:b.!,!: : .~:j l , t ; ,  :q!a ,,it; mF 

Grantee's Acknowledgment 

STATE OF NEW YORK ) 

AIhzn > ss: 
COUNTYOFHRW & 1 

On h e  --. 2 2  d - day of &ftm&vqin the year 2QUfiefon me, the undersigned, personally 
appeared &h;5c iYI,91~c&clsc , personally known to me or proved to mc on the basis o f  
salisfactory evidence to be the individual(s) whose name is (are) subscribed to the within instrument 
and acknowledged to me that helshd executed the same in histher) capacity as Commissioner of the 
Slate ofNew York Department ofEnvironmenta1 Conservation, and that by hisher) signature onthe 
instrument, the individual, or the person upon behalf of which the individual actcd, executed the 
instrument. 



-. 
SCHEDULE A 

ALL THAT PECE OR PARCEL OF PROPERTY, situate in Lot No. 18 in the Ogden Gore 
Tract and in Township No. 10, Range No. 8, City of B,uffalo, County of Erie, State of New Y ork 

' bounded and described as follows: 

BEGINNWG at a point on the southwesterly liae of land cnnveyed to Sherland'hcorporated by 
Liber 10022 of Deeds at page 218, at its intersection with the westerly right of way line of. 
Consolidated Rail Corporation and the  easterly line 3f lmd conveyzd to Jordan 8r Foster Scrap 
Corpordtion by Liber 9340 of Deeds at page 523, in Parcel IX (Parcel No. 1); thence dong the 
said. westerly right of way lint of Consolidated E l  Corporation and the said easterly Iine of 
lands conveyed in Liber.9240 of Deeds ar page 523 the following three courses and distances: (1) 
southerly forming an interior angle of 135" 26' 18", a distance of 290.89 ieei lo iin angle point; 
theace (2) conhuing southerly forming an interior angle of 163" 58' 34" as surveyed (1 66" 44' 
00" b,y deed), a distance of 250.32 feet to an angle point, said point being 79-00 feel distant 
northwesterly from, measured at righr angles to, the center line of the back of the South Buffalo 
Railroad; thence (3) southwesterly forming an interior angle of 115" 15' 30" and pau-allel with the 
center h e  of the track of the South Buffalo Railway a distance of 1 87.74 feet to a point on th t 
northwestsrly right of way line of the South Buffalo Rdway Cornpay; thence along the said 
South Buffalo Railway Companqs right of way the following four courses and distances: (1) 
continuing southwesterly, a distance of 1.98.30 feet to a point of curvature; (2)  them= continuing 
southwesialy on a cuve to the right., having a radius of 1,831.08 feet, an arc distancc of 447.42 
feet to the point oftangcndy; thence (3) southerly along a Iinc radial to the last mentioned curve a 
distance of 35.00 feet to a point of curvature; thence (4) southwesterly and westerly on a curve to 
the right, having a radius of 1,866.08 feet, an arc distance of 562.41 feet to a point; thence 
tkuu& the property ofDevelopment Downtown Inc. by deed recorded in Liber 11 026 of Deeds, 
at pagc 7626, the following six courses and distances: (1) northerly along a line radial to the last 
mentioned curve a distance of 691.11 feet to  a point; thence (2) northwesterly forming an exterior 
angle of 10B0 48' 17" 'a distance of 47.60 Tect to a point on the southeasterly bounday of a 
proposed road, saic point being 2,636.51 feet distant northeasterly from existing Commerce 
Street, 60.0 feet wide, as measured at right angles thaelu; thence (3) northeasterly and northerly 
dong the southeaste:ly boundary of the said proposed road and on a curie to the lefc, having a 
radius,of 230.00 feet, an arc distance of 252.47 feet to a point of tangency; thence (4) continuing 
northerly and along the easterly boundary of the said proposed road a distancc ofl2.53 fcet to a 
point; thence ( 5 )  southeasterly forming an exterior angle of 120' 07' 21 " a distance of 1 13.54 feet 
to a point; thence (6) northeasterly forming an exterior angle of 134' 13' 46" a distance of  693.41 

feet to a point on the said southwesterly line of land conveyed in Liber 10022 of ~ e e d s  atpagc 
21 8; thence southeasterly and along the said sputhwesterly line of lands conveyed in Liber 10022 

'of ~ e e d s  at page 218 a distance of 424.5 1 feel to the point ofbeghmig. 

. .. 



POLICY OF TITLE INSURANCE 

Policy NO. Y 3051-110278 

Fiet American TiCle Insurance Company of New York 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE 
CONTmED IN SCHEDULE B AND THE COhDITIONS AND STIPULATIONS, FIRST AMERICAN TITLE 
lhWlRANCE COMPANY OF NEW YORK, a New Yark corporation, herein called the Cornpan-v, insures, as of 
Date of Policy shown in Schedule A. against loss or damage, not exceeding the Amount of Insurance stared in 
Schedule A, sustained or incurred by the insured by reason ofi 

1. Title to the estate or interest described in Schedule A being vested other than as stated therein; 
2,  Any defect in or lien or encumbrance on the title; 
3. Unmarketabiltty of the title; 
4, Lack of a right of access to and from the land. 

the Company will also pay the costs, attorneys' fees and expenses incurred in defense of the We, or the lien of the 
insured mortgage, as insured, but only to the extent provlded In the bndltlons and Stipulations. 

First American Title Insurance Company of New Yark 

James M. Orphanides, Pmideent Stuart B. Coope~ Gq., Vice Pesklent 

1 3 ~ 8 1 ~ 8 ~  3118nd LZ :ZT S00Z-6T-130 



FIist Amenlian Tiiffig Jnsuranm Company of New York 

EXCLUSIONS FROM COVERAGE 

me following matten am ewpressly excluded from the coverage of this polley and the Company will not pay loss or damage, costs, attorneys' fees or expenses, 
~ h l c h  arise by reason o t  

1. (a) Any law, ordlnane or governmental regulation (induding but not Ilmited to bullding and zonlng laws, ordlnancer, or regulations) =acting, 
regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (11) the character, dimensions or location of any 
improvement now or hereafter e r e M  on the land; (iii) a sepamtion In ownership or a change in the dimensions or area of the land w any parel 
of whkh the land is or was a part; or (iv) envlmnmentrl pr-on, or She enect of any violation of these laws, ordinances or 
govemrnenml regulations, except to h e  extent that a noace of ttle enforcement thereof or a notite d a defect, lien or encumbrance resulting 
from a vlolatlon a alleged vlolation affeNng the land has been recorded In the public remrds at Date of Pollcy. 

(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exerdse thereof or a notice of a defect. \\en or 
encumbrana resulting frum a vlolatlon or alleged vlolation affecting the land has been rearded In the publlc records at Date of Poflty, 

2. Rights of eminent domaln unless notlce d the exercise thereof has been recarded In the public records at Date of Poflcy, but not excluding from 
avenge any taklng whlch has occurred prlor to Date of Pollcy whlch would be binding on the right6 of a purchaser for value without knowledge, 

3. Defects, Ilens, encumbrances, adverse claims or other matters: 

(a) created, suffered, assumed or agreed to by the insured claimant; 

(b) not known to the Cornpany, not recorded In the publlc records a t  Date of Pollcy, but known to the insured dairnant and not disclosed In writing to 
the Company by the insured dairnant prior tn the date the irnured daimant became an insured under thls pollty; 

(c) remlting h no loss or damage to the Insured dalmnt; 
(d) atechlng or created subsequent to Date of Pollcy; or 

(el resulting In loss or damage whlch would not have been sustained i F  the insured claimant had paid value for the estate or Interest Insured by this 
policy. 

4. Any claim, whlch arlses out of the transadon vestlng In the Insured the Mate or Interest Insured by thls policy, by reason of the operation of federal 
bankruptcy, state Insolvency, or similar tred'irs' rlghts laws tha t  Is based on: (i) the bansaction creating the estate or interest insured by thk policy 
being deemed a haudulent conveyance or fraudulent bander; w (ii) the mnsactlon creating the estate M Interest Insured by thls pollcy betng deemed 
a preferential hanger except where the prefwential hnsfer results Rum the hilure (a) to timely recurd be Instrument OF transfer; or (b) of such 
remrdatlon to impart notice to a purchaser for value or a judgment or llen credibr. 

1. DEFXMITIONOFTERMS. 
The following tems when used in this pollcy mean: 

(a) "Insured": the InWW named in Schedule A, and, subject tn any rights or defenses the Company would haw had against the named Insured, those 
who succeed b the Ink& of Uw named Insured by operation of law as dlstingulshed From purchase including, but not limited to, heirs, distributees, devisees, 
NN~VOK, personal representatives, next of kin, or corporate or Mudary suceeaarr 

(b) "insured dalmane an insured claiming loss or damage. 
(c) "knowledgen or "known": actual h l e d g e ,  not corstructlve knowledge or notice which may be Imputed to an Insured by reason of the publlc 

records as deflned In thls policy or any other records whlch Impart Obnstructive notlce of matters affecllng the land. 
(d) "land*: the land described or referred to in Schedule (A), and impmvemenri affuced thereto whlch by law const)tute real pmerty. The term 'land" 

does not include any pmperty beyond the llnes of the area devrlbed or referred to in khedule (A], nor any right, title, inWest, estate or easement In abuetlng 
streets, mads, avenues, alleys, lanes, ways or waterways, but nothlng herein shall rnodlw or Hmit the extent b which a fight of a c m s  m and from the land is 
insured by thls  poll^. 

(e) "rnmQagel': mortgage, deed of trust, trust deed, or atber secllrity InstTurnent 
( f )  "public words": records eoteblished under state statutes at Date of Pollcy for the purpose of Imparting constructtvc notlcc of mat- relating t -  real 

propew to purchasers for value and wlthout knowledge. Wlm msped to Section 1 (a)(lv) of the Ewcluslons Fmrn Coverage, 'publk remW shall also indude 
environmmbl protection liens filed in the records of the derk of the United States d M c t  court for the dlstrla In which the lard IS located, 

1 "unrnarketablllty of the tltle"; an alleged a- apparent matter a W n g  the UUe to the land, not excluded w excepted from coverage, whlch would 
entitle a purchaser OF the state or l n & r e s ~ e d ~ d u t g A W ~ e a ~ e e b I ' ~ h ~ p u ~ y  virtue Of a COI'ttraCtuaI condition requiring 
the delivery of marketable tltle. 

2. CONnNUAnON OF INSURANCE AFIER CONVEYANCE OF=. 
The coverage of thls pollcy shall continue In force as of Date of Policy in favor of an Insured only so long as the Insured retalns an estate or interest in the 

I d ,  or holds an 1ndebtednC-S secured by a purchase money mrtgage givan by a p u c k e r  from the insured, or on& so long as the Insured hal l  have liability by 
reason of covenants of warranty made by the jnwred In any transfer or conveyance of the ertate or interest. Thls pollcy shall not continue in force in favor of any 
purchaser from the Inswed Of elther (I) an estate or Interest In the land, or (Il) an Indebtedness secured by B purchase money mortgage given to the insum. 

3. NOTICE OF CUfM TO BE GWEN BY INSURED CWMANT. 
The insured shall notlfy the Company promptly in wrltlng (I) In case of any litigation as set forth in Section 4(a] belaw, (11) In, case know)edge shall come to an 

insured hereunder of any daim of tltle or Interest which is adverse to the lt le to the estate or inrerM, as Insured, and which m~ght cause loss or damage for 
which the Carnpany may be liable by virtue of this pollcy, or (Ill) If tl#e tp the estate or Interest, as insured, b rejected as unmarketable. I f  prompt notice shall not 
be given to T I  Campany, then as to me insured all liability o l  the Company shall terminate wlth regard to the matter or matt= for which prompt nobce Q 
rqdrcd; provided, however, that fallure to nofify the Company shall In no case prejudia the rights of any Insured under this pollcy unless the Company shall be 
prejudiced by the fallure and then only to the extent of the prejudice. 
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4. DEFENSE AND PROSECVllON OF ACTrONS; DUTY OF 1 NSURED C W M A N T  TO COOPERATE. 
(a) Upon wrlmn request by the lnsured and subject to the options contained In Section 6 of these Conditions and Stipulations, the Company, at ~ ts  own 

cost and wlthout unreasonable delay, shall provide for the defense of an insured In lttlgatlon in which any thlrd party asserts a claim adverse to W Utle or interest 
as insured, but only asto those stated causes of action alleglng a defea, lien or encumbrance or other matter Insured against by this policy. The Qmpany shall 
have the rlght to selM aunsel d its choice (subject to the right of the Insured to object for reasonable =use) to represent the Insured as to thore stat& causes 
of action and shaU not be liable for and will not pay the fees of any ather munsel, The Company will not pay any fees, costs or menses Incurred by me Insured 
in the defense of those muses of actlon, whlch allege matters not insured against by thls policy. 

(b) The Company shall have the rlght, at  ik Own mst, b Institute and prosecute any actlon or proceeding or to do any other act whlch In its opinion may 
be necessaq or deslrable to establish the tide b the estate or Interest, as Insured, or to prevent or reduce 10s or damage to the Insured. The Company mw take 
any appmprlate adon under tbe terms of policy, whether or not it shall be liable hereunder, and shall not thereby concede llabilty or wake any provision of 
this poliq, I f  the Company shall exercise Its rights under this paragraph, It shall do so diligently. 

(c) whenever me Company shall have bmught an action or interposed a d m  as required or permlued by the provlslons of this poliq, the Company 
may pursue any litigation lo final d h i n a t i o n  by a court of competent jurlsdittjon and expressly resews the rlght, In Its sole discretion, to appeal from any 
adverse judgment or order. 

(d) In all cases where th~s pollcy pemlts or requires the Company to prosecute or pmvidc for the defense of any adon or proceeding, the insured shall 
scare to the Company the right to so prosecute or provide defense in the actlon or pnxeeding, and all appeals therein, and permlt me tompany to use, at & 
optlon, the name of the Insured for thls purpose, Whenever requested by the Company, the insured, et the Company's expeme, shall glve the Company ail 
reaso~ble aid (i) in any action or proceeding, securing evidence, obtalnlng witnesses, prosecuting or defending the action or pmceedlng, or effefectlng sefflernent, 
and (ii) in any other lawful act which in the oplnlon of the Company may be necoaary or deslrable to establkh bhe tIUe b the estate or interest, as Insured. If the 
Company Is prejudiced by the failure of the lnsured to fumlsh the required canpwaclon, the Company's obligations to the insured under the polity shall teninate, 
includhg any llablllty or obligation to defend, prosecute, or continue any litigation, with regard to the matter or matter5 requlrlng such cooperation. 

5, PROOF OF LOSS OR DAMAGE. 
In addition to and aRer the notirzs required under Sectlon 3 of bese Conditions and Stipulatlons have been provided the Company, a proaf of loss or damage 

slgned and sworn to by the insured dalmant shall be furnished to the Company wlulln 90 days after the insured claimant hal l  ascertain the facts giving rise to the 
loss or damage. The proof of loss or damage shall desdbe the defect In, or lien or encumbrance on the Utle, or other matter insured agalnst by thls polity, whlch 
constitutes the basls of 10s or damage and shall statate, to the exrent possible, the basis of cakulaUng the amount of the loss or damagc. If the Company 1s 
prejudiced by the failure of the lnsured daimant to pmvlde the required proof of lcss or damage, the Company's obligatiom t~ the lnsured under the policy shall 
terminate, induding any liability or oMlgaUon lo defend, prosecute, or continue any Mgatlon, wlth regard to me marter or matters requiring such pmof of low or 
damage. 

In addition, the Insured dalmant may reasonably be required to submit to ewrnlnatlon under oath by any authorized repmentatlve of the Cbmpany and shall 
producc for examlnatlon, inspection and copying, at such reasone& Umes and pla- as may be designated by any authorlzed representative of the Cwnpany, all 
records, books, ledgers, check, corrtspvndencc and mcrnomnda, whether bearing a date before or after Dak of Poilcy, whlch rcnsonabfy pertain to the Iw or 
damage Further, if requested by any authorlzed representative of b e  Company, the Insured dalmant hal l  grant It5 permission, in writing, for any authorlzed 
representative of the Company to examine, Inspect and wpy all mrds,  books, ledgers, checks, correspondmee and memoranda in the curtody or eonbPl of a 
third party, whlch reasonably pertain to the loss or damage. AII information destgnated as confidentlal by the insured daimant pfwided to the Company putsuant 
to this SeCtion Shall not be disdosed to others unless, In the reasonable judgment of the Company, it is necessary In the administration of the claim. Failure of the 
insured dalrnant to subrnlt for examlnatlm under oath, produce other reasonably r e q W  InformaUon or grant pmmiilon to secure reasonably n-ry 
information b m  third parties as required In thls paragraph, un lw  prahlbl~d by law or governrnenGd regulabon, shall termlnate any Ilablllty of the Company 
under thls polky as to Mat dalm 

6. OPTTONS M PAY OR OTHERWISE SEmE M M S ;  ERMINATLON OF UABIKiY. 
In case of a dalm under thls pollcy, the Company shall have the Following options: 

(a) Ta Pay or Tender Payment of the Amount OF Insurance. 
To pay or tender payment of the amount of insurance under this policy wether with any costs, atbrneyrj' fees, and expenses Incurred by the 

insured claimant, which were authorized by the Company, up to the time of payment or tender of payment and whlch the tompany Is obligated ta pay. 
Upon Ule exerdse by the Company of thls opuon, all liability and obligations to the lnsured under this poliq, other than to make tbe payment 

required, shall termlnate, lncludlng any IlabillF/ or obltgallon to defend, prosecute, a abntlnue.any Iltlgatlon, and the policy shall be surrandersd tn the 
Company for cancellation, 

- . f & L _ I a P a y Y o r  atherwise Settle Wlth Partles Other than the Insured or With the Insured Claimant. 
(I) to pay or otherwise settle with other p m  or m me name u ~ l n ~ ~ - ~ ~ * s u & ~ - u n ~ k t b ~ h  

any cosk, attorneys' fees and eqenses incurred by the Insured ciaimant which were authorhed by the Company up to the time of payment and which the 
Company Is obligated to pay; or 

(ii) to pay or otherwise settle wlth the lnsured claimant the less or damage pmlded for under this plicy, tbgethw with any costs, attarmys' fees 
and expenses infurred by the insured clalmant which wwe authorized by the Campany up to the tlme of payment and whlch the Company Ls obligated to pay, 

Upon the exerdse by Ute Company of either of the options pmvlded for in paragraphs b(l) or (ii), the Company's obllgatlons to the lnsured under thls policy for 
the dairned loss or damage, other than the payments required 0 be made, shall terminate, iduding any liablity or obligation to defend, pmsecute or contlnue 
any litlgation. 

7. OfTERMtNAnON AND EXTENT OF U4BIllTT AND COINSURANCE. 
This nallcv Is a contrad of lndemnlty against actual monetary lbzs or damage sustained or Incurred by the lnsured claimant who has suffered loss or damage by 

.reason b matters insured against by thls pollcy and only to the extent herein described. 
(a) The Iiabill& of the Company under this policy shall not exceed the least of: . . 

(I) the   mount of Insurance stated in Schedule A; or, 
(111 the difference between the value of the Insured estate or interest as insured and the value of the lnwred estate or interest sLlbjecl U, the ..., - - 

defect, lien or encumbrance lnsured agalnst by this poliq. 
(b) In the event the Amount of Insurance stated In Schedule A a t  the Date of Pollcy Is less than 80 peIZi?nt of the value of the insured estate or 

interest or the full mnsideratim paid for the land, whichever ts less, or if subsequant to the Date of PoBcy an lm~rovement 1s erected on the land which increases 
the value of the insured state or interest by at least 20 persnt over the Amount d Insurance stated In Schedule A, then this Pollcy IS subjett to Me following: 

(I) where no subsequent irnprnvement has been made, as to eny partial los, the Cdmpany shall only pay the loss pm rata in the propoRlon mat 
rhc amount d insurance at Date of Pol)cl bears to the total value of the l n s u d  esbb or Interest at  Date of Poky; or (n) whcrc a subsequent impmvement has 
been made, as la any partial loss, the Company shall only pay the los pm ne In the pr0port)on that 120 percent of the Amount of Insurance stabed in Schedule 
A bean to the sum of the Amount of Insurance stated In khedule A and the amount expended for the ~mpmment .  
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The provlsians of this paragraph shan not apply to cosb, attorneys' fk and exp- for which the Company is llable under thls policy, and shall only apply to 
that w o n  of any loss which urmds, in the aggregate, 10 percent of the Amaunt of Insumncc stated In Saeduk A 

(c) The Company wlll Pay only those eosts, attorneys' fees and expenses Incurred In aaordance N th  Section 4 of these Condltlons and Stipulations. 

8. APPORTIONMENT. 
f f  the land dexrlbed In Schedule (A) wnslsts of two or more parcels whlch an not used as a slnglc dte, and a loss L establbhed affecting one or more of the 

parcels but not all, the lass shall be computed and settled on a pm rab bask as if the amount of insurance under thls policy was dlvlded pro rata as to the ~ l u e  
on Date of Pollcy d e.a& separate parcel to the whole, exclusive of any tmpmvemcnts made subsequent to Date of Policy, unless a liabirty or value has 6therwls.e 
been a g e d  upon a t6 each parcel by the Company and the Insured at the time of the issuance of thls pollcy and shown by an express statement or by an 
endorsement actached to thls pollcy. 

9. LIMITATION OF UABIUTY, 
(a) I f  the Company establishes the title, or removes the alleged dekct, llen or encumbrance, or cures the lack of a rlght of access to or from the land, cJr 

cur= the dakn of unmarketabillty of Utle, all as insured, In a reasonably dillgent manner by any method, tnduding litigation and the completion of any appeals 
therefrom, it shall have fully performed Its obligations wlth respect to that matter and shall not be liable for any loss or damage mused thereby. 

(b) In the event of any ligation, including litigation by the Company or wlth the Company's consent, the Company shall have no liability for 10s or 
damage until there has been a final determlnatlon by a murt of competent jurisdldon, and dispotltlon of all appeals themfrom, adverse to the Urle as insured. 

(c) The Company ha l l  nat ba Ilable f ~ -  lass a; damage to say lnsund ;Csr llatjiliry voluntarily a s m e d  by the insured in settling any claim or suit wii'u~& 
tirc prior written con3ent of the Company. 

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION OF WBILIW. 
All paymenb under this pollcy, except payments made for costs, attorneys fees and expenses, shall redue the amount of the Insurance pro tanto. 

11. WBILIW NONCUMULArn 
It is erpresly understood that the amount of Insurance under thls pollcy shah be reduced by any amount the Company may pay under any policy imr ing  a 

mortgage to which exception Is taken In Schedule B or to whlch Me insured has agreed, assumed, or taken sutrJect, or which is hereafter executed by an Insured 
and which Is a charge or lien on the estate Or  interest desolbed or referred td in Schedule A, and the amount so paid shall be deemed a payment under thii policy 
to che Insured owner. 

12. PAYMENT OF LOSS. 
(a) No payment shall be made without produdng this policy for endorsement of the payment unless the pollcy has been lost or destroyed, in whlch case 

proof of loss or destrudon shall be furnished b, the sadsfaction of the tompaw. 
(b) When liability and the extent of loss or damage has been deflnltely tixed in accordance with these CondlUons and Stl~ulaUonS, Vle loss or damage shall 

be payable within 30 days thereabr- 

13. SUBRMiAnON UPON PAYMENT OR SETTLEMENT. 
(a) The Company's Rlght of Subrogation. 
whenever the Campany shall have settled and paid under this pollcy, all right of subrogation shall vest In the company unaffected by any a d  of the lnsured 

dalmant 
The Company shall be submgated to and be entitled m all rights and remedies which he Insured dairnant would have had against any person or property in 

respect to the dalm had this pdlcy not been issued. If requested by the Company, the insured dalrnant shall transfer to the Company all rlghts and remedies 
against any person or pmpertV necessary In order lo perfect this rlght of subrogation. The insured dalrnant Shall permit the Company to we, compromise or settle 
In the name of the insured dalrnant and to use the name of the insund dairnant In any bansadion or Iltlgatlon involving these rlghts or remedies. 

Jf a ~ayrnent on account of a dalm does not fully cover the tors of the insured claimant, the Company shall be subregated to these rights and remedies In the 
proportion, whlch the Campany's payment bears to the whok amount o f  the loss, 

I f  loss should result from any act of the lnwlred dalrnant, as shkd above, that act shall not mid this pollcy, but the Company, in that event, shan be required 
to pay only that pae of any losses insured agalnst by thls policy which shall exceed the amount, if any, lost to the Company by reason of the Impairment by the 
Insured dalmant of the Company's rlght of subrogatlon. 

(b) The Company's Righb Agalnrt nan-Insured Obligam . 
The companys fight Of subrogation agalnst non-Insured obligors shall atist and shall Indude, wlhout limitation, the rlghts of the Insured to indernnltles, 

suacantler, other uolicies of insurance or bonds, notwithstanding any terms or - condltlons -- contained - - in - those Instruments - -. whl~h - pmvide for subrogatlon rights by -- - 
reason of thls policy. 

14. ARBITRATION. 
Unless prohibited by applicable law, either the Company or the Insured may demand arbitration pursuant to the Title Insurance Arbitration Rules of the 

American Arbitration Association. Albltrable matters may indude, but are not llmlted to, any contmversy or Jaim between the Company and the insured arising 
out of relating to this pallcy, any service d the tornp~y In connection wlth Its Issuance or the breach of a policy provlslon or other obligation. All arbitrable 
matters when the Amount of Insurance is $1,000,000 or less shall be arblbated at the option of W e r  the Company or the Insured. All arbitrable matters when 
the Amount of insurance is in excess of $1,000,000 shall be arbiited only when agreed to by both the Company and the insured. Arbitration pursuant to this 
pollcy and under the Rules In dcR an the date the demand tor arbltratlon I5 made or, at the optlan of the InSured, me Rulw In effect at Date of Pollcy shall be 
binding upon the parties. The award may indude attorneys' fees only if the lam of the state in whlch the land Is locakd Permit a Court to award altome$ fees 
to a prevailing party. Judgment upon the award rendered by the Mrtrator(s) may be entered In any court havlng jurlsdlttlon thereof. 

The law of the situs of the land shall apply ta an arblbatlon under the Title Insurance ArbitraUon Rules. 
A copy of the Rules may be obtalned frnm the ampany updn request 

15. LIABnrrY LIMlTED TO TCUS POUCY; POUCT ENTfRE CONTRACi. 
(a) This pollcy mether with all endorsemen& if any, attached herem by the Company Is the entlre palley and mnvaa between the insured and the 

Company. h interpreting any pmvlsim of this pollcy, thls pollcy shaU be constmed as a whole. 
(b) Any dam of loa or danrage, whether or not based on negligence, and whlch arises out of the status of the t i t le  to the estate or ~nterest covered 

hereby or by any adon asedng such dalm, shall be restricted to this pollcy. 
(c) No amendment of w endorsement to thls pollcy can be made except by a wrltlng endorsed hereon or attached hereto slgned by either the President, 

a Vice President, the Seuetacy, an kl s tent  Semtary, or validating officer or authorized signatory of the Company. 
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16. SEVER&BIUTY. 
In the event any provldon ofthls policy is held i n ~ l l d  or unenforceable under applicable law, the policy shall be deemed not to Include that provlsidn and all 

other pravlms shall remain in full Force and effect. 

17. NOlICES, WHERE SENT, 
All notlces required to be glven the Company and any stament In wrltlng required to be furnished the Company shall include the number of this policy and 

shall be addressed lo the Company at 633 Third Avenue, New Yo* NY 10017. 
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POIICY NO. Y 3051-110278 

ALTA Ownerner't Policy 
(1 Q?l7/92) 

SCHEDULE A 

Amount of Insurance: $35,000.00 

Date of P~fiky: Date ~f Closing 

1. Name of Insured: Mp/e  of the State of New Yo& acting through the Commissioner of The Department of 
Envimnmentaf C~nsemat/on 

2, Your Merest in lJle Land, c a v e d  by this M/cy is: 

EASEMENT 

3. Ti..e to the estate or interest in the land is vested in he Insured by means of a Envimnmental 
Easement between Kmg USC Assoicaks-4 LLCand The Peopfe of The Slate of New Yurk acting through their 
Commisubner of h e  Department of Envlmnment Conservation dated July I, 2005 and M g  duly mded in tfie 
OFim of b e  Cie& Erie County on October Iz 2005 in &Ber 11102 of Deeds, page 8169. 

4, The land referred to in this policy is described as follows: 
(SEE SCHEDULE "C" AlTACHED) 

FOR INFORMA??ON ONLY: 
Premises: Commerce Drive, 

Buffalo, New York 

County: Erie 

Section : Block: Lot: 

City: Buffalo 
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Policy NO. Y 3051-110278 

SCHEDULE B 

EXCEPlTONS FROM CO VERR GE 

1. Notice of Agreement made by and beiween Deveioprnent Downtown, Inc, and Department of Environmental 
Conservation dated February 6, 2003 and recorded February 11, 2003 in Liber 11029 of Deeds at page 2489 
and in Liber 11029 of Deeds at page 2496. 

Easement to Niagara Mohawk Power Corporation by instrument recorded in Liber 11082 of Deeds, at page 7844 
on September 14, 2004. 

Restrictive covenants in deed recorded in Liber 11066 of Deeds, at page 3018 on January 8, 2004 and In 
Liber 11066 of Deeds a t  page 3024 on January 8,2004. 

Terms, covenants, conditions, restrictions and easements contained in a Deed with Covenants 
RestrictionsfReverter Provision/Easement REservation made by Development Downtown, Inc. to Kro USC 
Associates - I, LLC dated July I, 2004 and recorded July 14,2004 in Llber 11079 of Deeds at page 4450. 

Terms, covneank and conditions contained in a contract for Sale of Land for Private Development made by 
and between Development: Downtonw, Inc. and Krog USC Associates - I, U C  dated April 6,2004 and 
recorded July 14,2004 In tiber 11079 of Deeds at page 4402. 

Terms and conditions contained in a lease made by and between Krog USC mociates - I, LLC and Erie 
County Industrial Development Agency dated July 1,2004 and recorded July 14, 2004 In Liber 11079 of 
Deeds a t  page 4470, as amended by Amended and Restated by Amended and REstated Memorandum of 
Company Lease Agreement recorded in Llber 11086 of Deeds at  page 2317 on November 16,2004. 

Terms and condltlons contained in a lease made by and between Erie County Industrial Development Agency 
and Krog USC Associates - I, LLC dated July 1,2004 and recorded July 14,2004 in Uber 11079 of Deeds, at 
page 4476. 

Mortgage made by Erie County Industrial Development Agency and Krog USC Associates - I, LLC to First Niagara 
Funding, Inc. for $8,375,000.00 and interest, dated July 1, 2004 and recorded July 14, 2004 In Uber 13174 of 
Mortgages, at page 2223. 

Building Loan Agreement dated July 8, 2004 and filed July 14, 2004 for $8,375,000.00 between Flrst Niagara 
Funding, Inc. (Lender) and Kmg USC Associates - I, LLC (Borrower). 

Notlce of Lending No. Q133-7095 filed July 14, 2004 made by First Niagara Funding, Znc. (Lender) and Krog 
USC Associates - I, LLC (8orrower). 

Assignment of Leases and REnts dated July 8,2004 and recorded on July 14, 2004 made by Krog USC 
Assoclates - 1, LLC to First Nlagara Funding, Inc. recorded in Liber 11079 of Deeds a t  page 4638 and in Llber 
13174 of Mortgages at page 2422. 

UCC-1 Financing Statement filed July 14, 2004, File #Q133-2130 given by Krog USC Assoclates - I, LLC 
(Debtor) to First Nlagara Bank (Creditor). 
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13. Mortgage made by Krog USC Associates - I, LIX to Development Downtown, Inc. for $562,500.00 and interest, 
dated July I, 2004 and recorded July 14,2004 In Liber 13174 of Mortgages, at  page 2434. 

NOTE: This pollcy insures ltems (1) through (13) inclusive are subordinate to the Envlronrnental Easement granted to The 
People of 'The State of New York acting through The Cornmissloner of The Department of Envlronrnental Conservation. 
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ALL MAT PIECE OR PARCEL OF PROPERTI, situate in Lot No, 18 in the Ogden Gore Tract and in Township No. 
10, Range No. 8, City of Buffalo, County of Erie, State of New Yark, bounded and described as Follows: 

BEGINNING at a point on the southwesterly line of land conveyed to Sherland Incorporated by Liber 10022 of 
Deeds at page 218 at its intersection with the westerly rlght of way line of Consolidated Rail Corporation and the 
easterly line of land conveyed to Jordan & Foster Scrap Carporation by Liber 9240 of Deeds at page 523, in Parcel 
D( (Parcel No. 1); thence along the said westerly right of way line of Consolidated Rall Corporation and the said 
easterly line of lands conveyed J!! llber 9240 of Deds at page 523 h e  fallowing three csLirses aiid distances: 

(1) southerly forming an interior angle of 135O 26' 18", a distance of 290.89 feet tu an angle point; thence 

(2) continuing southerly formlng an interior angle of 165O 58' 34" as surveyed (166O 44' 00" by deed), a distance 
of 250.32 feet to an angle point, sald point belng 79.00 feet distant northwesterly from, measured at right angles 
to, the center line of the track of the South Buffalo Railroad; thence 

(3) southwesterly forming an interior angle of 11S0 15' 30" and parallel with the center line of the track of the 
South Buffalo Railway Company a distance of 187.74 feet to a point on the northwesterly right of way line of the 
South Buffalo Railway Company; 

thence along the said South Buffalo Railway Company's right of way the following four courses and distances: 

(1) continuing southwesterly, a distance of 198.00 feet to a polnt of curvature; 

(2) thence continuing southwesterly on a curve tot he right, having a radius of 1,831.08 feet, an arc distance of 
447.42 feet to the point of tangency; thence 

(3) southerly along a llne radial to the last mentioned curve a distance of 35.00 feet to a point of curvature; 
thence 

(4) southwesterly and westerly on a curve tot he right, having a radlus of 1,866.05 feet, an arc distance of 
562.41 feet to a polnt; 

thence through the proper!+' of Development Downtown, Inc. by deed recorded in Liber 11026 of Deeds, at page 
7626, the following slx courses and distances: 

(1) northerly along a line radial to the last mentioned curve a distance of 691.11 feet to a point; thence 

(2) northwesterly forming an exterior angle of 108O 48' 17" a dtstance of 47.60 feet to a point on the 
southeasterly baundary of a proposes road, sald point of being 2,086.51 feet distant northeasterly from existing 
Commerce Street, 60.0 feet wide, as measured at right angles thereto; thence 

(3) northeasterly and northerly along the southeasterly boundary of the said proposes road and on a cuwe to the 
left, having a radius of 230.00 feet, an arc distance of 252.47 feet to a point of tangency; thence 

(4) continuinp noltherly and abng the easterly bwndary of the said proposes road a distance of 12.53 feet to a 
point; thence 

(5) southeasterly forming an exterior angle of 120° 07' 21" a distance of 113.54 feet to a point; thence 
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(6) northeasterly forming an wterior angle of 1 3 4 O  13' 46" a distance of 693.41 feet to a polnt on the said 
southwesterly llne of land conveyed In Liber 10022 of Deeds at page 218; thence southeasterly and along the 
said southwesterly llne of lands conveyed in Liber 10022 of Deeds at page 218 a dlstance of 424.51 feet to the 
paint of beglnnlng. 
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SwtfAPIDARD NEW YORK ENDORSEMENT 
(OWNER'S POLICY) 

Ttle No. 3051-130278 

Attached to and made part of Firs!: American Title Insurance Company of New York Policy No. Y 3051-116278 

1, The following is added to the insuring provisions on the face page of this policy: 

"5. Any statutory lien for services, labor or materlals furnished prior to the date hereof, and which has now 
gained or which may hereafter gain priority over the estate or interest of the  inswed as shown in Schedule A of 
thls pollcyan 

2. The foliowing is added to Paragraph 7 of the Conditions and Stipulations of this policy: 

"(d) If the recording date of the instruments creating the Insured interest is later than the policy date, such 
policy shall also cover intervening liens or encumbrances, except real estate taxes, assessments, water charges 
and sewer rents." 

Nothing hereln contained shall be c:onstrued as extending or changlng the effective date of the policy, unless otherwise 
expressly stated. 

This Endorsement when countersigned below by a validating slgnatory, is made part of the pallcy and is subject to h e  
Exclusions from Coverage, Schedul~?~, Conditions and Stipulations therein, except as modified by the provisions hereof, 

f N WITNESS WHEREOF, First American Tile Insurance Company of New York has caused this Endorsement to be 
signed and sealed on Its date of Issue set forth herein. 

Dated: Date d Closing 

First American Title Insurance Company of New York 

James M, Orphanides., President 3uart 6. C-r, Bq., Wce President 




