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BIX 173
ENVIRONMENTAL EASEMENT

THIS INDENTURE made this _j._sft‘iay of _J\ *\? ,20 05, between Krog USC Associates
- I LLC, with offices at 4 Centre Drive, Orchard Park, New York 14127, (the "Grantor™), and The
People of the State of New York (the "Grantce"), acting through their Commissioner of the
Department of Environmental Conservation (the "Commissioner”, or "NYSDEC" or "Department”
as the context requires) with its headquarters located at 625 Broadway, Albany, New York 12233,

WITEREAS, the Legtslature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties ("brownfield
sites") that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of environmental easements as an enforccable means of ensuring the performance
of operation, maintenance, and/or monitoring requirements and of ensuring the potential restriction
of future uses of the land, when an environmental remediation project lcaves residual contamination
dl levels that have been determined to be safe for a specific use, but not all uses, or which includes
engincered structures that must be maintained or protected against damage to be effective, or which
requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the Statc of New York has declared that environmental
easement shall mcan an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
cngineering controls which are intended to ensure the long term effcctiveness of a brawnfield site
remedial program or eliminate potential exposure pathways to hazardous waste or petroleum; and;

WHEREAS, Grantor, is the owncr of real property located in the City of Buffalo, Erie
County, Ncw York, known and designaled on the tax map of the City of Buffalo as tax parcel
number 132.20-1-11, being the same as that property conveyed to Grantor by deed on July 14, 2004,
and recorded in thc Land Records of the Erie County Clerk at page 4450 Liber 11079 of Deeds,
- comprised of approximately 25 acres, and hereinafter more fully described in Schedule A attached
hereto and made a part hercof ( the " Controlled Property™); and;

WHEREAS, the Commissioncr does herehy acknowledge that the Department accepts this
Environmental Easement in order to ensure the protection of human health and the environment and
to achieve the requirements for remediation cstablished at this Controlled Property until such time
as this Environmental Basement is extinguished pursuant to ECL Article 71, Title 36;and

NOW THEREFORE, in consideration of the covenants and mutual promises contained

herein and the terms and conditions of Brownfield Cleanup Agreement Number B9-0668-04-06,
Grantor grants, conveys and relcases to Grantee a permanent Environmental Easement pursuant to

6/
\ u7.5/ 7391/-0—-7
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Article 71, Title 36 of the ECL in, on, over, under, and upon the Controlled Property as more fully
describcd herein ("Environmental Easement™).

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determnined to be safe for a specific
use while ensuring the performance of operation, maintenance and/or monitoring requirements; and
to ensure the potential restriction of future uses of the land that are inconsistent with the above-stated
purpose.

2. Institutional and Engineerng Controls. The following controls apply to the use of
the Controlled Property, run with the land, are binding on the Grantor and the Grantor’s successors
and assigns, and are enforccable in law or equity against any owner of the Controlled Property, any
lessees, and any person using the Controlled Property:

A The Controlled Property may be used for commercial/industrial use as long
as the following the long-term engineering controls are employed:

0y any soil on the Controllcd Property must be covered by a barrier layer
approved by NYSDEC such as concrete, asphalt or structures or must be covered with a minimum
12 inch layer of clean soil and this barrier layer must be maintained; and

(i)  any proposed soil excavation on the Controlled Property below the
barrier layer requircs prior notification and prior approval of NYSDEC in accordance with the Site
Management Plan approved by NYSDEC for this Controlled Property and the excavated soil must
be managed, characterized, and properly disposed of in accordance with NYSDEC regulations,
directives, and the Site Management Plan,

(iif)  use of groundwater underlying the Controlled Property is prohibited
without treatment rendering it safe for drinking water or industrial purposes, as appropriate, unless
the uscr first obtains permission to do so from the regulatory Agency

(iv)  useofthe Controlied Property for day care, childcare, or medical carc
is prohibited without the express written waiver of the prohibition by the regulatory Agency

B. The Controlled Property may not be uscd for a higher level of use such as
residential use and the above-stated engineering controls may not be discontinued without an
amendment or extinguishment of this Environmental Easement.

C. Grantor covenants and agrees that until such time’as the Environmental
Easement is extinguished in accordance with the requirements of Article 71, Title 36 of the ECL,
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the property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold-faced type:

This property is subject to an environmental easement held by the
New York State Department of Environmental Comnservation
pursuant to Title 36 of Article 71 of the Environmental Conservation
Law.

D. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any lcases, licenses, or other instruments granting a right to
use the Controlled Property.

E. Grantor covenants and agrees that it shall annually, or such time as NYSDEC
may allow, submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable
certifying under penalty of perjury that the controls employed at the Controlled Property are
unchanged from the previous certification or that any changes to the controls employcd at the
Controlled Property were approved by the NYSDEC, and that nothing has occurred that would
impair the ability of such contro! to protect the public heslth and environment or constitute a
violation or failure to comply with any Site Management Plan for such controls and giving access
to such Controlled Property to evaluate continucd maintenance of such controls.

3. Right to Enter-and Inspect. Grantee, its agents, cmployees, or other representatives
of the State may enter and inspect the Controlled Property in a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.

4, Reserved Grantor’s Rights. Grantorreserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fec owner of the Controlled Property,
including but not limited to:

1. Use of the Controlled Property for all purposes not inconsistent with, or
limited by the terms of this Environmental Easement;

2. Theright to give, sell, assign, or otherwise transfer the underlying fee interest
to the Controlled Propertly by operation of law, by deed, or by indenture, subject and subordinate to
this Environmental Easement;

3 ‘Theright to mortgage, lease, grant easements, licenses and other intcrests in
the Controlled Property provided that same are subject to the terms of this Environmental Easement.

Book11102/Page8172




5. Enforcement.

A This Environmental Easement is enforceable in law or equity in perpetuity
by Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
the owner of the Controlled Property, any lessees, and any person using the Controlled Property.
Enforcement shall not be defeated because of any subsequent adverse possession, laches, estoppel,
or waiver. It is not a defense in any action to enforce this environmental easement that: it is not
appurtenant to an interest in real property; it is not of a character that has been recognized
traditionally at common law; it imposes a negative burden; it imposes affirmative obligations upon
the owner of any interest in the Controlled Property; the benefit does not touch or concern real
property; there is no privity of estate or of contract; or it imposes an unreasonable restraint on
alienation.

B. Ifany person intentionally violates this Environmental Easement, the Grantee
may revoke the Certificate of Completion provided under ECL Article 27, Title 14.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the
terms ofthis Environmental Bacement. Such notice shall set forth how Grantor can cure such breach
or suspected breach and give Grantor a rcasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions grantcd by
Grantee, the Gruntee shall notify Grantor of any failure to adcquately cure the breach or suspected
breach. Grantor shall then havc a reasonable amount of time ffom receipt of such notice to cure.
Atthe expiration of said second period, Granteemay commence any proceedings and take any other
appropriate action reasonably necessary to remedy any breach of this Environmental Easement in
accordance with applicable law to require compliance with the terms of this Environmental
Easement. .

D. The failure of Grantee to enforce any of the terms contained herein shall not
be deemed a waiver of any such term nor bar its enforcement rights in the event of a subsequent
breach of or noncompliance with any of the terms of this Environmental Easement.

6. Notice. Whenever notice to the State (other than the annual certification) or approval
from the State is required, the Party providing such notice or seeking such approval shall identify
the Controlled Property by referencing its County tax map number or the Liber and Page or
computerized system tracking/ identification number and address correspondence to:

Division of Environmental Enforcement

Office of General Counsc]

New York State Department of Environmental Conservation
625 Broadway

Albany New York 12233-5500
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Such correspondence shall be deliveredby hand, orby registered mail or by Certified mail and retum
receipt requested. The Parties may provide for other means ofreceiving and communicating notices
and responses to requests for approval,

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution
of this instrument by the Commissioner or her/his anthorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law. '

8. Amendment. This Environmental Easement may be amended only by an amendment
executed by the Commissioner of the New York State Department of Environmental Conservation
and filed with the office of the recording officer for the county or counties where the Property is
situated in the manner prescribed by Article 9 of the Real Property Law.

9. Extinguishmeut. This Environmental Easement may be extinguished only by a
release by the Commissioner of the New York State Department of Environmental Conservation and
filed with the office of thc recording officer for the county or counties where the Property is situated
in the manner prescribed by Article 9 of the Real Property Law.

10.  Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this insirument upon them shall be joint and several.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Title: Manager

Date: J “'l"L L 2os”

THIS ENVIRONMENTALEASEMENTIS HEREBY ACCEPTED BY THE PEOPLE
OF THE STATE OF NEW YORKX, Acting By and Through the Department of Environmental

Conservation
By: /QL/W%’)Y‘ ﬁ*«wz

Denise M. Sheehan, #cting Commissioner

Book11102/Page8174




Grantor’s Acknowledgment

STATE OF NEW YORK )
, ) ss:
COUNTYOF ~218 )
4

Onthe | dayof 4 ""\‘L , inthe year 200 C beforc me, the undersigned, personally
appeared PETER L. KROG, porsonally known to me or proved to me on the basis of satisfactory
evidence to be the individual(s) whose name is (are) subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individual(s), or the personupon behalfof which the

individual(s) ac/te/@:cutcd the instrument.

Notary Public - Stale of New York '+ »7i s Siivsa v,

LU L e Nea 50@0‘

Grantee’s Acknowledgment

STATE OF NEW YORK )
) ss:

Al ny
COUNTY OF BOSE

On the 22 m@ day of p‘l";m bevrin the year 2004 before me, the undarsxgncd personally
appeared Denise M. Shee , personally known to me or proved to me on the basis of
satisfactory evidence to be the md1v1dual(s) whose name is (are) subscribed to the within instrument
and acknowledged to me that he/she/ executed the same in his/her/ capacity as Commissioner ofthe
State of New York Department of Environmental Conservation, and thatby his/her/ signature onthe
instrument, the individual, or the person upon behalf of which the individual acted, executed the
instrument.

/?Q%C/cu—

Not PF lic - State of New York ANTHONY .
ary %RY ",%B,“%’ u Aarm“ﬁ,

alifing in Suibiwes “
Commission Expires Oct.c'g,um bas 7

2008

Doc ¥: 188902.1

Book11102/Page8175



SCHEDULE A

ALL THAT PIECE OR PARCEL OF PROPERTY, situate in Lot No, 18 in the Ogden Gore

Tract and in Township No. 10, Range No. 8, City of Buffalo, County of Exie, State of New York
" bounded and described as follows: '

BEGINNING at a point on the southwesterly line of land conveyed to Sherland Incorporated by
Liber 10022 of Deeds at pags 218 at its intersection with the westerly right of way line of
Consolidated Rail Corporation and the easterly line of land conveyzd to Jordan & Foster Scrap
Corporation by Liber 9240 of Deeds at page 523, in Parcel IX (Parcel No. 1); thence along the
said westerly right of way line of Consolidated Rail Corporation and the said easterly line of
lands conveyed in Liber 9240 of Deeds at page 523 the following three courses and distances: (1)
southerly forming an interior angle of 135° 26' 18", a distance of 290.85 feel o an angle point;
thence (2) continuing southerly forming an interior angle of 165° 58’ 34" as surveyed (166° 44
00" by deed), a distance of 250.32 feet to an angle point, said point bemg 79.00 feel distant
northwesterly from, measured at right angles to, the center line of the track of the South Buffalo
Railroad; thence (3) southwesterly forming an interior angle of 115° 15' 30" and purallel with the
center line of the track of the South Buffalo Railway a distance of 187.74 feet to a point on the
northwesterly right of way line of the South Buffalo Railway Company; thence along the said
South Buffalo Railway Company's right of way the following four courses and distances: (1)
continuing southwesterly, a distance of 198.00 feet to 2 point of enrvature; (2) thence continuing
southweslerly on a curve to the right, having a radius of 1,831.08 feet, an arc distance of 447.42
feet to the point of tangency; thence (3) southerly along a line radial to the last mentioned curve a
distance of 35.00 feet to a point of curvamre; thence (4) southwesterly and westerly on a curve to
the right, having a radius of 1,866.08 feet, an arc distance of 562.41 feet to a point; thence
through the property of Development Downtown Inc. by deed recorded in Liber 11026 of Deeds,
at page 7626, the following six courses and distances: (1) northerly along a line radial to the last
mentioned curve a distance of 691.11 feet to a point; thence (2) northwesterly forming an exterior
- angle of 108° 48" 17"a distance of 47.60 [eet to a point on the southeasterly boundary of a
proposed road, saic point being 2,086.51 feet distant northeasterly from existing Commerce
Street, 60.0 feet wide, as measured at right angles thereto; thence (3) northeasterly and northerly
along the southeasterly boundary of the said proposed road and on a curve to the left, having a
radius of 230.00 feet, an arc distance of 252.47 feet to a point of tanyency; thence (4) continuing
northerly and along the easterly boundary of the said proposed road a distance of 12.53 feet 10 a
point, thence (5) southeasterly forming an exterior angle of 120° 07' 21" a distance of 113.54 feet
to a point; thence (6) northeasterly forming an exterior angle of 134° 13" 46" a distance of 693.41
feet to a point on the said southwesterly line of land conveyed in Liber 10022 of Deeds at page
'218; thence southeasterly and along the said squthwesterly line of lands conveyed in Liber 10022
of Deeds at page 218 a distance of 424.51 feel to the point of beginning.

Book11102/Page8176



ALTA Quneps Daliay
(10-17-52) '

POLICY OF TITLE INSURANCE

Policy No. Y 3051-110278

First American Title Insurance Company of New York

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPITIONS FROM CQVERAGE
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS, FIRST AMERICAN TITLE
INSURANCE COMPANY OF NEW YORK, a New York corporation, herein called the Company, insures, as of
Date of Policy shown in Schedule A, against loss or damage, not exceeding the Amount of Insurance stated in
Schedule A, sustained or incurved by the insured by reason of:

1. Title to the estate or interest described in Schedule A being vested other than as statad therein;
2, Any defect in or lien or encumbrance on the title; :
3. Unmarketability of the title;

4, Lack of a right of access to and from the land.

The Camparny will also pay the costs, attorneys' fees and expenses incurred in defense of the title, or the lien of the
insured mortgage, as insured, but only to the extent provided In the Conditlons and Stipulations.

~—First American-Title-Insurance Company of New York

First American Title Insurance Company of New York

A G

James M. Orphanides, President Stuart B. Cooper, Esq., Vice President

21204 13gx1sdy O17dnd &L2:2T  S@B2-6T-100



First American Title Insurance Company of New York

EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or expenses,
which arise by reason of: ’

1. (a) Any law, ordinance or governmental regulation (including but not limited to buliding and zoning laws, ardinances, or regulations) restricting,
regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the (and; (li) the character, dimensions or iocation of any
improvement now or hereafter erected on the land; (iii) 2 separation in ownership or a change in the dimensions or area of the land or any parce!
of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or
governmental regulations, except o the extent that a notice of the enforcement thereof or a notice of a defect, lian or encumbrance resulting
from 2 Violation or alleged violation affecting the land has been recorded In the public records at Date of Policy.

(&) Any governmental police power not excluded by () above, except ta the extent that a notice of the exercise thereof or a notice of a defect, lien or
encumbrance resulting from a violation or alleged vilation affecting the [and has been recorded In the pubiic records at Data of Palicy.

2 Rights of eminent domain unfess notice of the exercise thereof has been recarded In the pubfic records at Date of Policy, but not excluding from
coverage any taklng which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without knowledge,
3 Defacts, liens, encumbrances, adverse clalms or other mattars:

(a) created, suffered, assumed or agreed to by the insured claimant; -

(b) not known to the Company, nat recorded In the public records at Date of Policy, but known to the insured claimant and not disclosed In writing to
the Company by the insured daimant prior tn the date the insured claimant becarne an insured under this policy;

(&) resulting In no loss ar damage to the insured claimant;
(d) atraching or created subsequent to Date of Policy; or

(&) resulting in loss or damage which would not have been sustalned if the insured claimant had paid value for the estate or interest insured by this
policy.

4, Any claim, which arises out of the transaction vesting in the insured the estate or Interest Insured by this policy, by reason of the operation of federal
bankruptey, state Insslvency, or similar creditors' rights laws that is based on: (i) the transaction creating the estate or interest insured by this policy
being deemed a fraudulent conveyance or fraudulent transfer; or (ii) the transaction creating the estate or Interest insured bry this policy being deemed
a preferantial transfer excapt where the preferential transter resuits from the failure (a) to timely record the instrument of transfer; or (b) of such
recordation tn impart notice to 3 purchaser for value or a judgment or llen creditor,

1. DEFINITION OF TERMS.
The following terms when used in this policy mean;

(a) “insured™: the Insured named in Schedule A, and, subject to any rights or defenses the Company would have had against the named Insured, those
whio sucteed to the interest of the named insured by operation of law as distinguished from purchase indluding, but not limited to, heirs, distributees, devisees,
survivors, personal representatives, next of kin, or corporate or fidudary successars.

(6} “insured claimant™; an insured claiming loss or damage.

(¢) ‘“knowledge" ar “known": actual knawledge, not constructive knowiedge or notice which may be imputed to an Insured by reason of the public
recorgs as defined In this policy or any other records which impart constructive notice of matters affecting the land.

(d) "land"; the land described or referrad to in Schedule (A), and improvements affixed thereto which by jaw constitute real property. The term "land"
does not include any praperty beyond the lines of the area described or referred to in Schedule (A), nor any right, title, interest, estate ar easement in abutting
streets, roads, avenues, alleys, lanes, ways or waterways, but nathing herein shall modify or fimit the extent to which a right of access to and from the land is
insured by this policy. .

{e) ‘“mortgage": mortgage, deed of gust, trust deed, ar ather security Instrument.

() "public records™ records established under state statutes at Date of Pollcy for the purpose of Imparting corstructive notice of matters refating to real
praperty ta purchasers for value and without knawledge. With raspect to Section 1 (a)(iv) of the Exclusions From Coverage, *public records® shail alsa indude
environmenta} protection liens filed in the records of the cierk of the United States district court for the district in which the land is Jocared,

—— {g) “unmarketability of the tite": an alleged or apparent matter affecting the title to the land, not excluded or excepted fram coverage, which would
entitle @ purchaser of the estate or Interest descibed T Sehatitie A to be released-from-the-abligation to purchase by virtue of a contractual condition requiring

the delivery of marketable title,

2. CONTINUATION OF INSURANCE AFTER CONVEYANCE OF TITLE, . ) )
The coverage of this policy shall continue In force as of Date of Policy in favar of an insured only 50 long as the Insured retains an estate or interest in the
land, ar holds an Indebtedness secured by a purchase money martgage given by & purchaser from the insured, or only so long as the insured shall have liability by
teason of covenants of warranty made by the insured In any transfer or conveyance of the estate or Interest. This policy shall not continue in farce in favor of any
purehaser from the ingured of elther (1) an estate or interest in the fand, or (I) an Indebtedness secured by B purchase money mortgage given to the insured,

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT. ) )

The insured shail notify the Company promptly in writing (f) in case of any litigation as set forth in Section 4(a) below, (1) in case knowledge shall come to an
insured hereunder of any claim of titie or Interest which is adverse to the title to the estate or Interest, a5 Insured, and which might cause foss or damage for
which the Company may be liable by virtue of this pailey, or (I} If titie to the estate or interest, as insured, is rejected as unmarketable. If prompt notice shall not
be given to Title Company, then as to the nsured all liabiiity of the Company shall terminate with regard to the matter or matters for which prompt notice is
required; provided, however, that fallure to notify the Company shall in no case prajudics the rights of any Insured under this pollcy unless the Campany shall be
prejudiced by the fallure and then only to the extent of the prejudice.
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4. DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF INSURED CLAIMANT TO COOPERATE.

(3) Upon written request by the insured and subject to the options contained In Section 6 of these Conditions and Stipulations, the Company, at fts own
cost and without unreasonable delay, shalf provide for the defense of an insured in litigation in which any third party asserts a claim adverse to the title or interest
as insured, but only as to those stated causes of action alleging a defect, lien or encumbrance or other matter Insured against by this policy. The Company shall
have the right to select counsel of its choice (subject to the right of the Insured to object for reasonable cause) to represent the insured as to those stated causas
of action and shall not be liable for and will not pay the fees of any other counsel, The Company will not pay any fees, costs or expenses ncurred by the insured
in the defense of thosa causes of action, which aliege Matbers not insured against by this policy.

(b) The Company shall have the right, at its own cost, to institute and prosecute any action ar proceeding or to do any other act which in its opinion may
be necessary or desirable to establish the title to the estate or interest, as Insured, or to prevent or reduce foss or damage to the Insured. The Company may take
any appropriate action under the terms of this policy, whether or not it shall be lfable hereunder, and shall not thereby concede llability or watve any provision of
this policy, If the Company shall exercise Its rghts under this paragraph, it shall do so diligently.

(c) Whenever the Cornpany shafl have brought an action ar interpased a defense as required or permitted by the provisions of this policy, the Company
may pursue any litigation to final determination by a court of competent jurisdiction and expressly reserves the right, In Its sole discretion, to appea! from any
adverse judgment or order.

(d) In all cases where this policy permits or requires the Company to prasecute or provide for the defense of any action or proceeding, the insured shall
secure to the Company the right to so prasecute or pravide defense in the action or proceeding, and aill appeals therein, and permit the Company to use, at its
option, the name of the insured for this purpose, Whenever requested by the Company, the insured, at the Company's expense, shall give the Company ait
reasonable aid (i) in 2ny action or proceeding, securing evidence, obtaining witnesses, prosecuting or defending the action or proceeding, or effecting settiement,
and (ii) in any other fawful act which in the opinion of the Cornpany may be necessary or desirable to establish the titie to the estate or interest, as Insured. If the
Cornpany is prejudiced by the failure of the Insured to furnish the required conperation, the Company's cbligations to the insured under the palicy shall terminate,
including any liabllity or abligation to defend, prosecute, or continue any litigation, with regard to the matter or matters requiring such cooperation.

5. PROOF OF LOSS OR DAMAGE.

In addition to and after the notices required under Section 3 of these Conditions and Stipulations have been provided the Company, a proof of loss or damage
signed and swom to by the insured daimant shall be furnished to the Company within 90 days after the insurad claimant shall ascertain the facts giving rise to the
lnss or damage. The proof of Joss or damage shall describe the defect In, or lien or encumbrance on the title, or ather matter insured against by this palicy, which
constitutas the basls of loss or damage and shall state, to the extent possible, the basis of calculating the amount of the loss or damage. If the Company I8
prejudiced by the failure of the Insured claimant to provide the required proof of loss or damage, the Campany's obligations to the Insured under the policy shall
terminate, induding any liability or abligation to defend, prosecute, or continue any litigatign, with regard te the matter or matters requiring such proof of loss or
damage.

In addition, the Insured clalmant may reasonably be required to submit to examination under oath by any authorized representative of the Company and shall
produce for examination, inspection and copying, at such reasonable times and places as may be designated by any authorized representative of the Company, afl
records, books, ledgers, checks, correspondence and mcmaranda, whether bearing 8 date before or after Date of Pollcy, which reasonably pertain to the loss or
damage. Further, if requestad by any authorized representative of the Company, the Insured clalmant shall grant {ts permission, in writing, for any authorized
representative of the Company to examine, inspect and copy all records, books, iedgers, checks, correspondence and memoranda in the custedy or contral of a
third party, which reasonably pertain to the loss or damage. All information designated as confidential by the insured claimant provided to the Company pursuant
to this Section shall not be disciosed to others unless, In the reasonable judgment of the Company, it is necessary in the administration of the daim. Fallure of the
insured claimant to submit for examination under oath, produce other reasonably requested Information or grant permission to secure reasonably necessary
information from third parties as required in this paragraph, unless prohibited by faw or govemmentai regulation, shall terminate any Hlability of the Company
under this paticy as to that dalm.

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMINATION OF LIABILITY,
In case of 2 claim under this policy, the Company shall have the foliowing options:
{a) Ta Pay or Tender Payment of the Amount of Insurance,
To pay or tender payment of the amount of insurance under this policy together with any costs, attomeys' fees, and expenses incurred by the
insured claimant, which were authorized by the Company, up to the time of payment or tender of payment and which the Company is obligated to pay,
Upon the exertise by the Company of this option, ail liability and obligations to the insured under this policy, other than to make the payment
required, shall terminate, including any Yiabitity or obligation to defend, prosecute, or continue-any iitigation, and the policy shall be suirendered to the
Cornpany for canceliation,
(b} Ta Pay or Qtherwise Settie With Parties Other than the Insured or With the Insured Claimant.

() topay ar ctherwise settie with other parties for or In the name of an inspred deimant-any-caim-insured-against under th .
any costs, attorneys' fees and expenses incurred by the Insured claimant which were autherized by the Company up to the time of payment and which the
Company is abligated to pay; or . o ' '

(ii) to pay or otherwise settie with the insured claimant the loss or damage provided for under this policy, together with any costs, attoreys' fees
and expenses incurred by the insured claimant which were authorized by the Company up to the time of payment and which the Company Is obligated to pay,

Upon the exercise by the Company of either of the options provided for in paragraphs b(i) er (i), the Company's obligations to the {nsured under this policy for

the daimed lass or damage, cther than the payments required to be made, shall termminate, including any liabllity or obligation to defend, prosecute or continue
any litigation.

7. DETERMINATION AND EXTENT OF LIABILITY AND COINSURANCE, .
“This policy is a contract of indemnity against actual monetary loss or damage sustained or incurred by the Insured cleimant who has suffered Iqss or damage by
‘reason of matters insured against by this pollcy and only to the extent herein described.
{3) The liability of the Company under thl; &OLwlmzll not exceed the least of:
1y the Amount of Insurance stated in ule A; of, . '
gu)) the difference behween the value of the insured estate or interest as insured and the value of the Insured estate or interest subject to the
h encumbrance insured agalnst by this poficy. ‘

defect, hen(g;- In the event the Amozrg\t of Ins:-l.zrancz st?tled in Schedule A at the Date of Policy is less than 80 percent of the value of the insured estate or
interest ar the full considaration paid for the land, whichever is less, or if subsaguent to the Date of Policy an improvermnent s erected on the tand which inareases
the value of the insured estate or interest by at least 20 percent over the Amount of Insurance stated in Schedule A, then this Policy Is subject to the following:

() where no subsequent improvement has been made, as to any partial loss, the Company shall only pay the loss pro rata in the proportion that
the amount of Insurance at Date of Palicy bears to the total value of the insured estate or interest at Date of Policy; or () where 3 subsequent xmpm\{ement has
bean made, as to any partial loss, the Company shall only pay the loss pro rata In the proportion that 120 percent of the Amount of Insurance stated int Schedule
A bears to the sum of the Amount of Insurance stated in Schedule A and the amount expended far the improvement. .
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The provisions of this paragraph shall nat apply to costs, attorneys' fees and expenses for which the Company is liable under this
that portion of any loss which exceeds, in the aggregate, 15 percent of the Amount of Insurance stated in SmpEdnw A. polcy. and shei only apply to

(c) The Company will pay only those casts, attemeys* fees and expenses incurred in accordance with Section 4 of these Conditions and Stipulations.

8. APPORTIONMENT.
- If the land described in Schedule (A) conslsts of two or mere parcels which are not used as a single site, and a loss Is established affectin
, ane or my
parcels but nat all, the {oss shall be compitted and settled on 2 pro rata basis as if the amount of insurance under this policy was divided pro S:’-at:a asrto t?:ee 3;13;&
on Date of Policy of each separate parcel to the whole, exclusive of any improvements made subsequent to Date of Policy, uniess a liabifity or value has atherwise

been agreed upon as to each parcel by the Company and the Insured at the time of the issuance of
e oo 1 s e of this policy and shown by an express statement or by an

9. LIMITATION OF LIABILITY,
{8) If the Company establishes the title, or removes the alleged defect, lien or encumbrance, or cures the lack of a right of access to or fr
curcy the claim of unmarketability of title, all as insured, In a reasonably dlligent manner by any method, including litigation gnd the completion u‘f”:ntyh:;;::ism
therefrom, it shall have fully performed its cbligations with raspect to that matter and shall not be liable for any loss or damage caused thereby.
() In the event of any fitigation, including litigation by the Company or with the Company's consent, the Company shall have no liabifity for loss or
damage untii there has been a final determination by a court of competent jurisdiction, and disposition of all appeals therefrom, adverse to the title as insured.
(€) The Company shall not be liable for loss or damage %o any Insurad for lability voluntarily assumed by the insured in settling any claim or suit without
the prior written consent of the Company.

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION QF LIABILITY.
All payments under this palicy, except payments made for costs, attorneys’ fees and expenses, shall reduce the amount of the Insurance pro tanto.

11. LYIABILITY NONCUMULATIVE.
1t is expressiy understood that the amount of Insurance under this policy shall be reduced by any amount the Company may pay under any policy insuring a
martgage to which exceptan Is taken in Schedule B ar to which the insured has agreed, assumed, or taken subject, or which is hereafter executed g; an rnsugred
tam:h wr;lch Il:: charge or fien on the estate or interest described or referred to in Schedule A, and the amount 5o paid shall be deemed a payment under this policy
o the Insured owner.,

12, PAYMENT OF LOSS, _

{a) No payment shall be made withaut producing this policy for endorsement of the payment unless the policy has been lost or destroyed, in which case
proaf of loss or destruction shall be furnished (o the satisfaction of the Company.

(b) When liability and the extent of loss or damage has been definitely fixed in accorgance with these Conditons and Stipulations, the [oss or damage shali
be payable within 30 days thereaftar.

13. SUBROGATION UPON PAYMENT OR SETTLEMENT.
(2) The Company's Right of Subrogation,
i Whenever the Company shall have settied and paid under this policy, all right of subrogation shall vest in the company unaffected by any act of the Insured
aimant.

The Company shall be subrogated to and be entitied to ali rights and remedies which the Insured claimant would have had against any person or property in
respact 1o the claim had this policy not been issued. If requested by the Company, the insured daimant shall transfer to the Company all rights and remedies
against any person or praperty necessery In order to perfect this right of subrogation. The insured cialmant shall permit the Cemnpany (o sue, compromise or settle
In the name of the insured clalmant and to use the name of the insured dlaimant In any transaction or litigation invoiving these rAghts or remedies,

T a payment on account of a claim doas not fully cover the loss of the insured dlaimant, the Company shall be subregated to these rights and remedies in the
proportion, which the Campany's payment bears to the whole amount of the Joss,

JF loss should result from any act of the Insured claimant, as stated above, that act shall not void this pollcy, but the Company, in that event, shall be required
to pay only that part of any losses insured against by this policy which shali exceed the amaunt, if any, lost to the Company by reason of the impairment by the
Insured claimant of the Company's right of subrogation.

(b) The Company's Rights Agalnst non-Insured Obligors .
The Company's right of subrogation againet non-insured obligors shall exist and shall include, without limitation, the rights of the Insured to indemnities,
__guaranties, other golicies of insurance er bands, notwithstanding any terms or conditions contained in thase instruments which provide for subrogation rights by

reason of this policy.

24, ARBITRATION.
Unless prohibited by applicable law, elther the Company or the insured may demand arbitration pursuant & the Title Insurance Arbitration Rules of the

American Arbitration Association. Arbitrable matters may include, but are not limited to, any controversy or claim between the Company and the insured arising
out of relating to this palicy, any service of the Company In connection with Its issuance or the breach of a policy provision or other obligation. All arbitrable
matters when the Amount of Insurance is $1,000,000 or less shall be arbitrated at the option of elther the Company or the insured. All arbitrable matters when
the Amourt of insurance is in excess of $1,000,000 shall be arbitrated only when agreed te by both the Company and the insured. Arbitration pursuant to this
pollcy and under the Rules In effect on the date the demand for arbitration Is made or, at the optan of the insured, the Rules in effect at Date of Poilcy shall be
binding upon the parties. The award may include atterneys' fees only if the laws of the state in which the Jand is located permit a court to sward attomeys’ fees
to a prevailing party, Judgment upon the award rendered by the Arbitrator(s) may be entered in any court having jurisdiction thereof,

The law of the situs of the langd shall apply to an arbitration under the Title Insurance Arbitration Rules.

A capy of the Rules may be obtained from the Company upan request.

15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE CONTRACT. .

(2) This policy together with all endarsements, if any, attached hereto by the Company is the entire policy and contract between the insured and the
Company. In interpreting any provisian of this policy, this policy shall be construed as a whole. ) '

(b) Any daim of loss or damage, whether or not based on negiigence, and which arises out of the status of the title to the estate or interest covered

hereby or by any action asserting such claim, shall be restricted to this policy. . _
{c) Ne amendment of or andorsemant to this policy can be made except by a writing endorsad heraon or attached hereto signed by either the President,

a Vice President, the Secretary, an Assistant Secretary, or valldating officer or autharized signatory of the Company.
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16, SEVERABILITY.
1n the event any provision of this policy is held invalld or unenforceable under applicable iaw, the policy shall be deemed not to Include that provision and all
other pravisions shall remain in full force and effect. :

17. NOTICES, WHERE SENT.
Al notlces requirad to be given the Company and any statement in writing required to be furnished the Company shall include the number of this policy and
shall be addresseq to the Company at 633 Third Avenue, New York, NY 10017,
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ALTA Owner's Policy
(10/1292)
Scheduls A
SCHEDULE A
Amount of Insurance; $35,000.00
Date of Policy: Date of Closing

1.

2l

’T

sirmA* 4

Policy No. Y 3051-11D278

Name of Insured:  People of the State of New York acting through the Commissioner of The Department of

Environmental Conservation

Your interest in the Land, covered by this Poficy is:

EASEMENT

Title to the estate or interest in the land is vested in the Insured by means of @ Environmental
Easement between Krog USC Assoicates-1, LLC and The People of The State of New York acting through their

Commissioner of the Department of Environment Conservation dated July 1, 2005 and being duly recorded in the
Office of the Clerk, Erie County on October 12, 2005 in Liber 11102 of Deeds, page 8169.

The land referred to in this policy is desctibed as follows:
(SEE SCHEDULE "C" ATTACHED)

FOR INFORMATION ONLY:

Premises: Commerce Drive,
Buffalo, New York

County: Erie City:

Section: Block: Lot

Buffalo

INEMISRE D17dnd 82:21
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Policy No. Y 3051-110278

ALTA Owner’s Policy
(20/17/32)
Schedule &
SCHEDULE B
EXCEPTIONS FROM COVERAGF
1. Notice of Agreement made by and between Development Downtown, Inc, and Department of Environmental

9.

10‘

11,

12.

1824

Conservation dated February 6, 2003 and recorded February 11, 2003 in Liber 11029 of Deeds at page 2489
and in Liber 11029 of Deeds at page 2496.

Easement to Niagara Mohawk Power Corporation by instrument recorded in Liber 11082 of Deeds, at page 7844
on September 14, 2004.

Restrictive covenants in deed recorded in Liber 11066 of Deeds, at page 3018 on January 8, 2004 and in
Liber 11066 of Deeds at page 3024 on January 8, 2004.

Terms, covenants, conditions, restrictions and easements contained in a Deed with Covenants
Restrictions/Reverter Provision/Easement REservation made by Development Downtown, Inc. to Kro USC
Associates - 1, LLC dated July 1, 2004 and recorded July 14, 2004 in Liber 11079 of Deeds at page 4450.

Terms, covneants and conditions contained in a contract for Sale of Land for Private Development made by
and between Development Downtonw, Inc. and Krog USC Associates - 1, LI.C dated April 6, 2004 and
recarded July 14, 2004 in Ltiber 11079 of Deeds at page 4402.

Terms and conditions contained in a lease made by and between Krog USC Associates - I, LLC and Erie
County Industrial Development Agency dated July 1, 2004 and recorded July 14, 2004 In Liber 11079 of
Deeds at page 4470, as amended by Amended and Restated by Amended and REstated Memorandum of
Company Lease Agreement recorded in Liber 11086 of Deeds at page 2317 on November 16, 2004,

Terms and conditions contained in a lease made by and between Erie County Industrial Development Agency
and Krog USC Associates - I, LLC dated July 1, 2004 and recorded July 14, 2004 in Liber 11079 of Deeds, at
page 4476.

Mortgage made by Erie County Industrial Development Agency and Krog USC Associates - T, LLC to First Niagara
Funding, Inc. for $8,375,000.00 and interest, dated July 1, 2004 and recorded July 14, 2004 In Liber 13174 of
Mortgages, at page 2223.

Building Loan Agreement dated July 8, 2004 and filed July 14, 2004 for $8,375,000,00 between First Niagara
Funding, Inc. (Lender) and Krog USC Associates - 1, LLC (Botrower).

Notice of Lending No. Q133-7095 filed July 14, 2004 made by First Niagara Funding, Inc, (Lender) and Krog
USC Associates - I, LLC (Borrower). _

Assignment of Leases and REnts dated July 8, 2004 and recorded on July 14, 2004 made by Krog USC
Associates - I, LLC to First Nlagara Funding, Inc. recorded in Liber 11079 of Deeds at page 4638 and in Liber
13174 of Mortgages at page 2422. :

UCC-1 Financing Statement filed July 14, 2004, File #Q133-2130 given by Krog USC Assoclates - I, LLC
(Debtor) to First Niagara Bank (Creditor).
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13. Mortgage made by Krog USC Assaciates - 1, LLC to Development Downtown, Inc. for $562,500.00 and interest,
dated July 1, 2004 and recorded July 14, 2004 in Liber 13174 of Mortgages, at page 2434,

NOTE: This policy insures items (1) through (13) inclusive are subordinate to the Environmental Easement granted to The
People of The State of New York acting through The Commissloner of The Department of Environmental Congervation.
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Policy No, Y 3051-110278

SCHEDULE C
 DESCRIPTION

ALL THAT PIECE OR PARCEL OF PROPERTY, situate in Lot No. 18 in the Ogden Gore Tract and in Township No.
10, Range No. 8, City of Buffalo, County of Erie, State of New York, bounded and described as follows:

. BEGINNING at a point on the southwesterly line of land conveyed to Sherland Incorporated by Liber 10022 of
Deeds at page 218 at its intersection with the westerly right of way line of Consolidated Rail Corporation and the
easterly line of land conveyed to Jordan & Foster Scrap Corporation by Liber 9240 of Deeds at page 523, in Parcel
IX (Parcel No. 1); thence along the said westerly right of way line of Consolidated Rall Corporation and the said
easterly line of [ands conveyed in Liber 9240 of Deads at page 522 the following three colirses and distances:

(1) southerly forming an interior angle of 135° 26' 18", a distance of 290.89 feet to an angle point; thence

(2) continuing southerly forming an interior angle of 165° 58° 34" as surveyed (166° 44' 00" by deed), a distance
of 250.32 feet to an angle point, said point being 79.00 feet distant northwesterly from, measured at right angles
to, the center line of the track of the South Buffalo Railroad; thence

(3) southwesterly farming an interior angie of 115° 15" 30" and parallel with the center line of the track of the

South Buffaio Railway Company a distance of 187.74 feet to a point on the northwesterly right of way line of the
South Buffale Railway Company;

thence along the said South Buffalo Railway Company's right of way the following four courses and distances:
(1) continuing southwesterly, a distance of 198.00 feet to a point of curvature;

(2) thence continuing southwesterly on a curve tot he right, having a radius of 1,831.,08 feet, an arc distance of
447 .42 feet to the point of tangency; thence

3) Southerly along a line radial to the last mentioned curve a distance of 35.00 feet to a point of curvature;
thence

(4) southwesterly and westerly an a curve tot he right, having a radius of 1,866.08 feet, an arc distance of
562.41 feet to a point;

thence through the property of Development Downtown, Inc. by deed recorded in Liber 11026 of Deeds, at page
7626, the following six courses and distances: _

(1) northerly along a line radial to the last mentioned curve a distance of 691,11 feet to a point; thence

(2) northwesterly forming an exterior angle of 108° 48' 17" a distance of 47.60 feet to a point on the
southeasterly boundary of a proposes road, sald point of being 2,086.51 feet distant northeasterly from existing
Commerce Street, 60.0 feet wide, as measured at right angles thereto; thence

(3) northeasterly and northerly along the southeasterly boundary of the said proposes road and on a curve to the
left, having a radius of 230.00 feet, an arc distance of 252.47 feet to a point of tangency; thence

{4) cbntinuing nartherly and along the easterly boundary of the said proposes road a distance of 12.53 feet to a
paint; thence

(5) southeasterly forming an exterior angle of 120° 07' 21" a distance of 113.54 feet to a point; thence
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(6) northeasterly forming an exterior angle of 134° 13' 46" a distance of §93.41 feet to a point on the said
southwesterly line of land conveyed In Liber 10022 of Deeds at page 218; thence southeasterly and along the
said southwesterly line of lands conveyed in Liber 10022 of Deeds at page 218 a distance of 424.51 feet to the
point of beginning.
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| First American Title Insurance Company of New York

STANDARD NEW YORK ENDORSEMENT
~ (OWNER'S POLICY)

Title No. 3051-110278
Attached to and made part of First American Title Insurance Company of New York Policy No. Y 3051-110278
1. The following is added to the insuring provisions on the face page of this policy:
"S. Any statutory lien for services, labor or materials furnished prior to the date hereof, and which has now
gained or which may hereafter gain priority over the estate or interest of the insured as shown in Schedule A of
this policy."
2. The following is added to Paragraph 7 of the Conditions and Stipulations of this policy:
"(d) If the recording date of the instruments creating the insured interest Is later than the policy date, such
policy shall also cover intervening liens ar encumbrances, except real estate taxes, assessments, water charges

and sewer rents."”

Nothing hereln contained shall be construed as extending or changing the effective date of the policy, uniess otherwise
expressiy stated.

This Endarsement, when countersigned below by a validating sighatory, is made part of the policy and is subject to the
Exclusions from Coverage, Schedulzs, Conditions and Stipulations therein, except as modified by the provisions hereof,

IN WITNESS WHEREOF, First American Title Insurance Company of New York has caused this Endorsement to be
signed and sealed on its date of Issue set forth herein.

Dated: Date of Closing
First American Title Insurance Company of New York

58,

James M, Orphanides, President Stuart B. Cooper, Esq., Vice President





