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July 6, 2006

EGEIVE
JUL 77 2006

Joseph J. Hausbeck

New York State Deparment of
Environmental Conservation
270 Michigan Avenue

Buffalo, New York 14203-2999

Re: 2530 Hamburg Turnpike, Lackawanna, New York
Brownfield Clean Up Agreement No. B9-0684-05-03
Our File No. 11-542

Dear Mr. Hausbeck,
By way of reply to your correspondence dated June 16, 2006, I enclosed herewith date stamped
copies of the Environmental Easement and Subordination Agreement along with an originai receipt

evidencing recording of the aforementioned documents in the Erie County Clerk’s Office.

Additionally, I enclose a marked up and re-dated title policy No. 3051-124392 omitting the
exceptions on Schedule B-1, as per your request.

Should you require anything further from the undersigned, please advise. Thank you for your
consideration and cooperation in this matter.

Very truly yours,
KNQER, CRAWFORD & BENDER, 1ip
oo b
Paul A. Bender
PAB\sm

Enc.
cc: Frank J. Mathews w/out Enc.



Honorable David J Swarts
County Clerk

Erie County

92 Franklin Street
Buffalo, NY 14202

(716) 858-8865

DATE :07/05/2006
TIME:10:01:05 AM
RECEIPT:177461

BOX 116

ITEM -01 785U 10:01:05 AM
FILE:2006147264 BK/PG:D11115/9708
DEED SEQ:TT200527458

2530 HAMBURG TURNPIKE LLC

PEOPLE OF THE STATE OF NEW YORK (THE)

RECORDING FEE 61.00
TP584 10.00
MARKOFF FEE 0.00
Sub. Total 71.00

ITEM -02 721 10:01:05 AM
FILE:2006147265 BK/PG:D11115/9716
KEYBANK NATIONAL ASSOCIATION
RECORDING FEE 46.00
MARKOFF FEE 3.50
Sub. Total 49.50
AMOUNT DUE: $120.50
PAID CHECK: $120.50
Check #:5932 $120.50
TOTAL PAID: $120.50

REC BY:BETTY
County Clerk
Have a nice day!



ENVIRONMENTAL EASEMENT

ERIE COUNTY
" ‘. CLERK'S OFFICE.

THIS INDENTURE made this & day of \{uuf\-«t— , 2006, between 2530 Hamburg
Turnpike, LLC having an office at 2530 Hamburg 'l"urnpike, Lackawanna, New York 14218,
(the “Grantor”), and The People of the State of New York (the “Grantee”), acting through their
Commissioner of the Department of Environmental Conservation (the “Commissioner”, or
“NYSDEC” or “Department” as the context requires) with its headquarters located at 625 Broadway,
Albany, New York 12233,

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties (*‘brownfield
sites”) that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of environmental easements as an enforceable means of ensuring the performance of
operation, maintenance, and/or monitoring requirements and of ensuring the potential restriction of
future uses of the land, when an environmental remediation project leaves residual contamination at
levels that have been determined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perform properly and
be effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that environmental
easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law (“ECL”) which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a brownfield site
remedial program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at 2530 Hamburg Tumpike in
the City of Lackawanna, Erie County, New York known and designated on the tax map of'the City of
Lackawanna as tax map parcel number 141.67-4-2.21, being the same as that property conveyed to
Grantor by deed on November 2, 2005, and recorded in the Land Records of the Erie County Clerk at
page 2300, liber 11104 of Deeds, comprised of approximately 1.37 acres, and hereinafter more fully
described in Schedule A attached hereto and made a part hereof ( the * Controlled Property”); and

WHEREAS, the Commissioner does hereby acknowledge that the Department accepts this
Environmental Easement in order to ensure the protection of human health and the environment and
to achieve the requirements for remediation established at this Controlled Property until such time as
this Environmental Easement is extinguished pursuant to ECL Article 71, Title 30; and

NOW THEREFORE. in consideration of the covenants and mutual promises contained
herein and the terms and conditions ot Brownfield Cleanup Agreement Number B9-0684-05-03
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Site #C915191, Grantor grants, conveys and releases to Grantee a permanent Environmental
Easement pursuant to Article 71, Title 36 of the ECL in, on, over, under, and upon the Controlled
Property as more fully described herein (“Environmental Easement”).

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a specific
use while ensuring the performance of operation, maintenance, and/or monitoring requirements; and
to ensure the potential restriction of future uses of the land that are inconsistent with the above-stated

purpose.

2. Institutional and Engineering Controls. The following controls apply to the use of the
Controlled Property, run with the land are binding on the Grantor and the Grantor’s successors and
assigns, and are enforceable in law or equity against any owner of the Controlled Property, any
lessees, and any person using the Controlled Property:

A. The Controlled Property may be used for commercial and industrial use as long as the
following long-term engineering controls are employed:

The groundwater beneath the site cannot be used as a potable water source. The asphalt cover must
be maintained to prevent any contact with the underlying residual soil contamination. The site
should be certified every two years for institutional and engineering controls.

B. The Controlled Property may not be used for a higher level of use such as
unrestricted/residential use and the above-stated engineering controls may not be discontinued
without an amendment or extinguishment of this Environmental Easement.

C. Grantor covenants and agrees that until such time as the Environmental Easement is
extinguished in accordance with the requirements of Article 71, Title 36 of the ECL, the property
deed and all subsequent instruments of conveyance relating to the Controlled Property shall state in
at least fifteen-point bold-faced type:

This property is subject to an environmental easement held
by the New York State Department of Environmental
Conservation pursuant of Title 36 to Article 71 of the
Environmental Conservation Law.

D. Grantor covenants and agrees that this Environmental Easement shall be incorporated in
full or by reference in any leases, licenses, or other instrunients granting a right to use the Controtled

Property.
E. Grantor covenants and agrees that it shall annually, or such time as NYSDEC may allow.
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submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
under penalty of perjury that the controls employed at the Controlled Property are unchanged from
the previous certification or that any changes to the controls employed at the Controlled Property
were approved by the NYSDEC, and that nothing has occurred that would impair the ability of such
control to protect the public health and environment or constitute a violation or failure to comply
with any Site Management Plan for such controls and giving access to such Controlled Property to
evaluate continued maintenance of such controls.

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable times
to assure compliance with the above-stated restrictions.

4, Reserved Grantor’s Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Controlled Property,
including:

1. Use of the Controlled Property for all purposes not inconsistent with, or limited by the
terms of this Environmental Easement;

2. The right to give, sell, assign, or otherwise transfer the underlying fee interest to the
Controlled Property by operation of law, by deed, or by indenture, subject and subordinate to this
Environmental Easement;

5. Enforcement

A. This environmental easement is enforceable in law or equity in perpetuity by Grantor,
Grantee, or any affected local government, as defined in ECL Section 71-3603, against the owner of
the Property, any lessees, and any person using the land. Enforcement shall not be defeated because
of any subsequent adverse possession, laches, estoppel, or waiver. It is not a defense in any action to
enforce this environmental easement that: it is not appurtenant to an interest in real property; it is not
of a character that has been recognized traditionally at common law; it imposes a negative burden; it
imposes affirmative obligations upon the owner of any interest in the burdened property; the benefit
does not touch or concemn real property; there is no privity of estate or of contract; or it imposes an
unreasonable restraint on alienation.

B. Ifany person intentionally violates this environmental easement, the Grantee may revoke
the Certificate of Completion provided under ECL Article 27, Title 14, or the Satisfactory
Completion of Project provided under ECL Article 56, Title 5 with respect to the Controlled
Property.

C. Grantee shall notity Grantor of a breach or suspected breach of any of the terms ot this
Environmental Easement. Such notice shall set forth how Grantor can cure such breach or suspected
breach and give Grantor a reasonable amount of time from the date of receipt of notice in which to
cure. At the expiration of such period of time to cure, or any extensions granted by Grantee, the
Grantee shall notify Grantor of any failure to adequately cure the breach or suspected breach.
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Grantor shall then have a reasonable amount of time from receipt of such notice to cure. At the
expiration of said second period, Grantee may commence any proceedings and take any other
appropriate action reasonably necessary to remedy any breach of this Environmental Easement in
accordance with applicable law to require compliance with the terms of this Environmental
Easement.

D. The failure of Grantee to enforce any of the terms contained herein shall not be deemed a
waiver of any such term nor bar its enforcement rights in the event of a subsequent breach of or
noncompliance with any of the terms of this Environmental Easement.

6. Notice. Whenever notice to the State (other than the annual certification) or approval from
the State is required, the Party providing such notice or seeking such approval shall identify the
Controlled Property by referencing its County tax map number or the Liber and Page or
computerized system tracking/ identification number and address correspondence to:

Division of Environmental Enforcement

Office of General Counsel

New York State Department of Environmental Conservation
625 Broadway

Albany New York 12233-5500

Such correspendence shall be delivered by hand, or by registered mail or by Certified mail
and return receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval.

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of this
instrument by the Commissioner or her/his authorized representative in the office of the recording
officer for the county or counties where the Property is situated in the manner prescribed by Article 9
of the Real Property Law.

8. Amendment. This environmental easement may be amended only by an amendment
executed by the Commissioner of the New York State Department of Environmental Conservation
and filed with the office of the recording officer for the county or counties where the Property 1s
situated in the manner prescribed by Article 9 of the Real Property Law.

9. Extineuishment. This environmental easement may be extinguished only by a release by the
Commissioner of the New York State Department of Environmental Conservation and filed with the
office of the recording officer for the county or counties where the Property is situated in the manner
prescribed by Article 9 of the Real Property Law.

10.  Joint Obligation. Ifthere are two or more parties identified as Grantor herein, the obligations
imposed by this instrument upon them shall be joint and several.
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IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Grantor’s Name
2530 HAMBURG TURNPIKE, LLC

By l"’j M‘Eﬂ i vr—\-gl/
Frank J. Mathews Ir.,”

)

Title: Operating Manager

Date: ﬂ/% 28 4 , 2006

THIS ENVIRONMENTAL EASEMENT IS HEREBY
ACCEPTED BY THE PEOPLE OF THE STATE OF
NEW YORK, Acting By and Through the Department of
Environmental Conservation

] A /" i /
%CL oo M AL
Denise M. Sheehan, Acting Commissioner

Grantor’s Acknowledgment
STATE OF NEW YORK )

COUNTY OF ERIE )

Onthe Q47 dayof (P¥he] _,inthe year 2006, before me, the undersigned, personally

appeared Frank J. Mathews, Jr., ersonally known to me or proved to me on the basis of satisfactory
cv1dence to be the individual w hose name-s ipstrument and acl\nowledoed

. Notary Public - State ofNe)y)fork
ROBERY E. KNOER N e

Notary Public, State of New York
Quaiified in Erie County
My Commission Expires March 31, d_f.éc
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Grantee’s Acknowledgment

STATE OF NEW YORK )
) ss:
COUNTY OF 4¢8 )

On the E? dayof . ] E;:(,{,L in the year 2006, before me, the undersigned, personally

appeared Denise M. Sheehan, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and acknowledged
to me that she executed the same in her capacity as Commissioner of the State of New York
Department of Environmental Conservation, and that by her signature on the instrument, the

individual, or the person upon behalf of which the i@vidual acted, executed the instrument.

Notary Public - State of Ney York

MARK D. SANZA
Notary Public, State cf New York
No. 025A6010701
Qualified in Albany Coung ()6
Commission Expires July 20, 2025
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SCHEDULE A

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Lackawanna, Erie
County, New York, being part of Lot No. 22, Township 10, Range 8 of the Buffalo Creek
Reservation, which is described as follows:

BEGINNING at the intersection of the northerly right-of-way line of Dona Street, a
street 50 feet in width and the easterly right-of-way line of Hamburg Turnpike said easterly
right-of-way line as shown on Map No. 32 Parcel No. 35, in Notice of Appropriation recorded
in the Erie County Clerk’s Office in Liber 4641 of Deeds at page 408; thence along said
easterly right-of-way line, N 22° 36° 25”° W., 261.72 feet; thence the following 2 courses and

distance

(1) S 89° 05° 55°’ E., 304.40 feet.
(2) S 0°54° 05”’ E. 240.00 feet to said northerly right-of-way line to Dona Street; thence
along said northerly right-of-way line of Dona Street, N. §9° 05’ 55”° W., 200.00 feet to the

place of beginning.

EXCEPTING THEREFROM that portion of the premises conveyed by Warranty Deed
made by Local 424 UAW-CIO Federal Credit Union, as successor by merger to G&R Federal
Credit Union, a Federal Credit Union and existing pursuant to Federal Credit Union Act to
City of Lackawanna, dated February 11, 2002, and recorded in the Erie County Clerk’s Office
on February 11, 2002 in Liber 10999 of Deeds, Page 9958.
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May, 2006.

SUBORDINATION AGREEMENT

WHEREAS, KeyBank National Association is the holder of certain interest in real
property (the “Interests”) as follows:

1.

Building Loan Mortgage made by 2530 Hamburg Turnpike, LLC to KeyBank
National Association for $645,000.00 and interest, dated November 2, 2005 and
recorded November 2, 2005 in Liber 13255 of Mortgages, at page 6235;

Assignment of Rents from 2530 Hamburg Turnpike, LLC to KeyBank National
Association recorded November 2, 2005 in Liber 13255 of Mortgages, at page
6247,

Building Loan Agreement dated November 2, 2005 and filed November 2, 2005
between KeyBank National Association (Lender) and 2530 Hamburg Turnpike,
LLC (Borrower). (Q0150-4347);

Notice of Lending dated November 2, 2005 and filed November 2, 2005 for
$645,000.00 between KeyBank National Association (Lender) and 2530 Hamburg
Turnpike, LLC (Borrower). (Q0150-43638);

Building Loan Mortgage made by 2530 Hamburg Turnpike, LLC to KeyBank
National Association for $387,000.00 and interest, dated November 2, 2005 and
recorded November 2, 2005 in Liber 13255 of Mortgages, at page 6255;

Assignment of Rents from 2530 Hamburg Turnpike, LLC to KeyBank National
Association recorded November 2, 2005 in Liber 13255 of Mortgages, at page
4371,

Building Loan Agreement dated November 2 , 2005 and filed November 2, 2005
between KeyBank National Association (Lender) and 2530 Hamburg Turnpike,
LLC (Borrower). (Q0150-4371).

WHEREAS, 2530 Hamburg Turnpike, LLC has granted to The People of the State of
New York Acting Through Their Commissioner of Department of Environmental Conservation
an environmental easement as attached hereto as Exhibit “A™ and recorded 1n the Erie County
Clerk’s Office in Liber ({118 of Deeds at Page ﬂxthe “Environmental Easement™); and

WHEREAS. the undersigned desires to subordinate the Interests to the Environmental

Fasement.

NOW, THEREFORE. the undersigned hereby subordinates the Interests to the terms
and conditions of the Environmental Easement. ‘



IN WITNESS WHEREOF, the undersigned has executed this instrument as of the day
and year first above written.

KEYBANK NATIONAL ASSOCIATION

A Y

.,‘/, ) MQ\Q
By: \,\q,\,\\, \k \/D
am@\i)mas Maiale, Jr.
Title:

STATE OF NEW YORK )
COUNTY OF ERIE ) ss:

On the % day of Ly in the year 2006, before me, the undersigned, a
Notary Public in and for said State, personally appeared Thomas Maiale, Jr., personally known to
me or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that he executed the same in his
capacity, and that by his signature on the instrument, the individual, or the person upon behalf of
which the individual acted, executed the instrument.

/l ) s
o ¢ Z
Notary Public
AL N, CLIFFGRE

“ublic, State of New York
iea in Niagara County
13sion Exnires 5o 4
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ALTA Owner's Policy
(10-1752)

POLICY OF TITLE INSURANCE

Policy No. Y 3051-124392

First American Title Insurance Company of New York

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS, FIRST AMERICAN TITLE
INSURANCE COMPANY OF NEW YORK, a New York corporation, herain called the Company, insures, as of
Dute of Policy shown in Schedule A, against loss or damage, not exceeding the Amount of Insurance stated in
Schedule A, sustained or incurred by the insured by reason of:

Title to the estate or interest described in Schedule A being vested other than as stated therein;
Any defect in or lien or encumbrance on the fitle;

Unmarketability of the title;

Lack of a right of access to and from the fand.

BN

The Company will also pay the costs, attorneys' fees and expenses incurred in defense of the title, or the lien of the
insured mortgage, as insured, but only to the extent provided in the Conditions and Stipulations.

First American Title Insurance Company of New York
First American Title Insurance Company of New York

At 52

James M, Orphanides, President PROFORMA

@j&’ .l “7/5/0///-
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First American Title Insurance Company of New York

EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy and the Cempany will not pay loss or damage, costs, attormeys’ fees or expenses,
which arise by reason of;

1. (@) Ay law, ordinance or governmental regulation (including but not limited 1o building and zoning laws, erdinances, or regulations) restricting,
regulating, prohibiting or relating to (i) the cacupancy, use, or enjoyment of the land; (i) the character, dimensions or location of any
improvement naw or hersafter eracted on the land; (i) a separation in ownership or a change in the dimensions or area of the fand or any parcel
of which the land is or was a part; or {iv) environmental protection, or the effect of any violation of these laws, ordinances or
governmental regulations, exceft to the extent that a notice of the enforcement thereof or 2 notice of a defect, lien or encumbrance resuiting
from a viclation or alleged violation affecting the land has been recorded in the public records at Date of Policy.

(b) Any governmental police power not exchuded by (a) above, except to the extent that a notice of the exercise thereof or a natice of a defedt, fien o
encumbrance resuiting from a viclation or alleged violation affecting the land has been recorded in the public racords at Date cf Policy.

2. Rights of eminent domain unless nctice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding from
coverage any taking which has occurred prier to Date of Policy which would be birding on the rights ¢f 2 purchaser for value without knowledge.
3, Defects, liens, encumbrances, adverse daims or other matters:

(a) created, suffered, assumed or agreed to by the insured claimant;

(E) not knawn to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in writing to
the Campary by the insured claimant prior to the date the insured claimant became an insured under this policy;
{c) resulting in no loss or damage to the insured dlaimant;

(d) attaching or created subsequent to Date of Palicy; or

{2) resulting in loss or damage which would not have been sustained if the insured dzimant had paicl value for the estate or interest insured by this
policy.

4, Any claim, which arises out of the transaction vesting in the insured the estate or interest insured by this policy, by reason of the operation of federal
bankruptey, state insolvency, or similar creditors' rights laws that is based on: (i) the rensaction creating the estate or interest insured by this policy
being deemed a fraudulent conveyance or fraudulent transfer; or (i) the trarsaction creating the estate o interest insured by this policy being deemed
a preferential transfer except where the preferental transfer results from the failure (a) to time!y record the instrument of transfer; or {b) of such
recordation to impart notice to a purchaser for value or a judgment or fien creditor.

1. DEFINITION OF TERMS.
The following terms when used in this policy mean:

{a) ‘insured" the insured named in Schedule A and, subject to any rights or defenses the Company would have had against the named insured, those
who succeed to the interest of the named insured by operation of law as distinguished from purchase including, but not limited to, heirs, distributees, devisees,
survivors, personal representatives, next of kin, or corporate or fiduciary sucoessors,

(b)  “insured claimant®; an insured daiming loss or damage.

{c) “knowledge" or "known"; actual knowledge, not constructive kncwiedge or notice which may be irnputed to an insured by reason of the public
records as defined in this policy or any other records which impart constructive notice of matters affecting the land.

(d) “land": the land described or referred to in Schedule {A), and improvements affixed thereto whizh by law constitute real property. The term Mand”
does rot include any property beyond the lines of the ar=a described or referred to in Schedule (A}, nor any night, title, interest, esiate or easement in abutting
streets, roads, avenues, alleys, lanes, ways or waterways, but nothing herein shall modify or limit the extent to which a right of access ' and from the land is
insured by this policy.

(e "mortgage": morigage, deed of trust, trust deed, or other security instrument.

(f) “"public records"; records esiablished under state statutes at Date of Policy for the purpose of imparting constructive notice of matters relating to reai
property to purchasers for value and without knowledge. With respect to Secton 1 (a)(iv) of the Exclusions From Coverage, "public records” shall aiso indude
environmental protection liens filed in the records of the clerk of the United States district court for the district in which the land is located,

{g) “unmarketability of the tide": an alleged or apparent matter affecting the title to the land, not excluded or excepted from coverage, which would
entitle a purchaser of the estate or interest described in Schedule A to be released from the obligation to purchase by virtue of a contractual condition requiring
the delivery of marketable title,

2. CONTINUATION OF INSURANCE AFTER CONVEYANCE OF TITLE.

The coverage of this palicy shall continue in force as of Date of Policy in favar of an insured only so long as the insured retains an estate or interest in the
land, or halds an indebtedness sacured by a purchase money rrortgage given by a purchaser from the insured, or only so long as the insured shail have liability by
raason of covenants of wamranty made by the insured in any transfer or conveyance of the estate or interest. This policy shall not continue in force in favor of any
purchaser from the insured of either (i) an estate or interest in the land, or (ii) an indebtedness secured by & purchase money mortgage given to the insured,

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT.

The insured shall notify the Company promptly in writing (i) in case of any tigation as set forth in Section 4(a) below, (i} in case knowledge shall come to an
insured hereunder of any daim of title or interest which is adverse to the titie to the estate or interest, as insured, and which might cause loss or damage for
which the Cornpany may be liable oy virtue of this palicy, or (it} if title to the estate or interest, as insured, is rejected as unmarketable. If prompt notice shall not
be given t Title Company, then as to the insured all liability of the Company shall terminate with regard to the matter or matters for which prompt notice is
required: provided, however, that failure to notify the Company shall in no case prejudice the rights of any insured under this policy unless the Company shall be
prejudiced by the falure and then anly o the extent of the prejudice.
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First American Titie Insurance Company of New York

4, DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF INSURED CLAIMANT TO COOPERATE.

(2) Upon written request by the insured and subject to the options contained in Section 6 of these Conditions and Stipulations, the Company, at its own
cost and without unreascnable delay, shall provide for the defense of an insured '» litigation in which any third party asserts a caim adverse to the title or interest
as insured, but oniy as to those staked causes of action alleging a defect, lien or encumbrance or other matter insured against by this policy. The Company shall
have the nght o select counsel of its choice {subject to the right of the insured to object for reasonable cause) to represent the insured as to those stated causes
of action and shall not be liable for and will not pay the fees cf any other counsel, The Company will not pay any fees, costs or expenses incurred by the insured
in the cefense of those causes of action, which allege matters not insured against by this policy.

(b} The Company shall have the rignt, at its own cost, to institute and prosecute ary acticn or proceeding or to do any other act which in its opinion may
be necessary or desirable to establish the tit'e to the estate or interest, as insured, or to prevent or reduce loss or damage to the insured. The Company may teke
any appropriate action under the terms of this policy, whether or not it shall be liabie hereunder, and shall not thereby concede liability or waive any provision of
this policy. If the Company shall exercise its rights under this paragraph, it shall do so diligently.

{c) Whenever the Cormpany shall have brought an action or interposed a defense as reguired or permitted by the provisions of this policy, the Company
may purs.e any litigation to final cetermination by a court of competent jurisdiction and exprassly reserves the right, in its sole discretion, to appeal from any
adverse judgrent or order.

{d) In all cases where this policy permits or requires the Company to prosecute or provide for the defense of any action or proceeding, the insured shall
secure to the Company the right to so prosecute or provide defense in the action or proceacing, and all appeals therein, and permit the Company to use, at s
option, the name of the insured for this purpose. Whenever requested by the Company, the insured, at the Company's expense, shal give the Company all
reascnable aid (i) in any action or proceeding, securing evidence, obtaining witnesses, prosecuting or deferding the action or prucaeding, or effecting settlament,
and (i} in any othar lawfu act which in the opinior: of the Cormpany may be necessary or desirzble to establish the title to the es®=te or interest, as insured. [f the
Company is prejudiced by the failure of the insured to furnish the required cooperation, the Company's obligaticns to the insured under the policy shall terminate,
including any liakility or cbligaticn to defend, prosecute, or continue any ltigatior, with ragard m the matter or matters requiring such cooperation.

5. PROOF OF LOSS OR DAMAGE,

In additien to and after the notices required under Section 3 of these Conditions and Stipulations have been provided the Company, a proof of loss or damage
signed and sworn to by the insured claimant shall be furnished to the Corpany within 90 days after the insured claimant shall ascertain the facts giving rise to the
loss or darmage. The preof f loss or damage shall describe the defect in, or lien or encumbrarce on the title, or other matter insured against by this policy, which
constitutes the basis of loss or damage and shall state, 1o the extent tossible, the basis of calciilating the amount of the loss or damage. if the Company is
prejudiced by the faillure of the insured claimant to provide the required proof of loss or damage, the Company's obligations to the insured under the policy shall
werminate, incuding any liability or odligation to defend, prosecute, or continue any litigation, with regard to the matter or matters requiring such proof of loss or
damage.

In addition, the insured claimant may reasonably be raquired to submit to examination under cath by any authorized representative of the Ccmpany and shall
produce for examination, inspection and copying, at such reasonable times and places as may be designated by any authorized representative of the Compary, ail
records, books, ledgers, chacks, corraspondence and memorandz, whether bearing a date before or after Date of Policy, which reasonably pertain to the loss or
damage. Further, if requested by any authorized repmsentative of the Company, the insured dairmant shall grant its permission, in writing, for any authorized
reprasentative of the Company o examine, inspect and copy all records, books, ledgers, checks, correspondence and memaranda in the custedy or control of a
third party, which reasonably partsin to the loss or damage. All information designated as confidential by the insured claimant provided to the Company pursuant
to this Seztior shall not be disclosed to others unless, in the reasonable iudgment of the Company, it is necessary in tha administration of the claim, Failure of the
insured claimant to submit for examiration under cath, produce other reasonably requastad information or grant permissior: to secure reasonably necessary
information from third parties as required in this paragraph, unless prohibited by law or governental regulation, shall terminate any lability of the Company
under this policy as to that claim.

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMIRATION OF LIABILITY.
Ir case of a claim under this policy, the Company shall have the following options:
(a) To Pay or Tender Payment of the Amount of Insurance.
To pay or tander payment of the amount of insurance under this policy together with any costs, attorneys' feas; and expenses incumed by the
insured climant, which were authorizad by the Company, up to the time of payment or tender of payment and which the Company is obligated t pay.

Upon the exercise by the Company of this option, all libility and ubligations to the insured under this policy, other than to make the payment
required, shal terminate, including any liability or obligation to defer:d, prsscute, or continue any fitigation, and the policy snall be surrendered to the
Company for canceilation,

(b) To Pay or Otherwise Settie With Parties Other tnan the Insured or With the Insured Clairant.

(i) topay or ctherwise settie with other parties for or in the name of an insurad clairant any claim insured against under this policy, together with
any oosts, attoneys' fees and expenses incurred by the insured claimant which were authorized by the Company up to the time of payment and which the
Company is obligated to pay; or

(if) to pay or otherwise settle with the insured claimant the loss or damage provided for under this policy, together with any costs, attorneys’ fees
and expenses incured by the insured claimant which were authorized by the Company up to the time of payrnen® and which the Company is obligated to pay.

Upon the exercise by the Company of either of the options provided for in paragraphs b(i) or (it), the Company's obligations to the insured under this policy for
the clairned loss of damace, other than the payments required 1o oe made, shal) terminate, including any Eability or obligation to defend, prosecute or continue
any litigation,

7. DETERMIHATION AND EXTENT OF LIABYLITY AND COINSURANCE.
This policy is a contract of indemnity agairst actual monetary loss sr damage sustained or incurred by the insured claimant who has suffered loss or darmage by
reasan of matters insured against by this poiicy and only to the extent herein described.

{a) The liability of the Company under this policy shall not exceed the least cf:

(i) the Arcunt of Insurance stated in Schedule A, or,
{ii} the difference between the value of the insured estzte or interest as insurad and the vaiue of the insured estate or interest subject to the
defect, lien or encumbrance msured agzinst by this policy.

(5) In the event the Amount of Insurance stated in Schedu'e A at the Date of Folicy is iess than 80 percent of the value of the insured estate or
in‘erest or the full consiceration paid for tha land, whichever i less, or if subsequent to the Date of Policy zn improvement is erected on the land which increases
the value of the insured estate or intarest by at least 20 percent over the Amount of Insurarce stated in Schedule A, then this Policy is subjact to the following:

(i) where no subseauent improvement has been made, as tc any partial loss, the Company shall only pay the loss pro rata in the proportion that
the amount of insurance at Date of Folicy bears to the total value of the insured estate or interest at Date of Policy; or (i) where a subsequent improvement has
been made, as to any partia! loss, the Corrpany shall only pay the less pro rata in the propo=tion that 120 percent of the Amount of Insurance stated in Schedule
A liears to the sum of the Amount of Insurance stated in Schedule 4 anc the amount expended for the improvement.
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The provisions of this paragraph shall not apply to costs, attornays' fees and expenses for which the Company is liable under this pelicy, and shal only apply to
that pertion of any loss which excaeds, in the aggregate, 10 percent of the Amount of Insurance stated in Schedule A
{c) The Company will pay only those costs, attrneys' fees and axpenses incurred in accordance with Section ¢ of these Conditions and Stipulations.

8. APPORTIONMENT.

If the land described in Schedule (&) consists of twe or more parcels which are not used as a single site, and a loss is established affecting one or rore of the
parcels but net all, the loss shall be computed and settled on 2 pro rata basis as if the amount of insurence under this policy was divided pro rata as to the value
eon Date of Policy of each separate parce| to the whole, exclusive of any improverments made subsequent to Date of Policy, unless a liability or value has otherwise
been agreed upon as to each parcel by the Company and the insured at the time of the issuance of this policy and shown by an express statement or by an
endorsement attached to this policy.

9. LIMITATION OF LIABILITY.

(a) If the Company establishes the title, or removas the alieged defect, fien or encumbrance, or cures the lack of a right of access to or from the land, or
cures the claim of unmarketability of title, all as insured, in a reasonably diligent manner by any rethed, including litigation and the completion of any appeals
therefrom, it shall have fully performed its obligations with respect to that matter and shall not be liable far any loss or damage caused theraby,

(b) In the event of any litigation, including litigation by the Company or with the Cormpany's consent, the Company shall have no liability for loss or
damage until thare has been a final determination by a court of competent jurisdiction, and disposition of all appeals tharefrom, adverse to the title as insured.

(c} The Compary shall not be liable for loss or damage to any insured for liability voluntarily assumed by the insured in settling any claim or suit without
the prior written consent of the Company.

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION OF LIABILITY.
All paymenits under this policy, except payments made for costs, attomeys' fees and expenses, shall reduce the amount of the insurance pro tanto,

11, LIABILITY NONCUMULATIVE.

1t is expressly understood that the amount of insurance under this policy shall be reduced by any zrmount the Company may pay under any policy insuring 2
rmortgage to which exception is mken in Schedule B or to which the insured has agreed, assumed, or taken subject, or which is hareafter executed by an insured
and which is a charge or lien on the estate or interest described or referred m in Schedule A, and the amaunt so paid shall be deamed & payment under this policy
to the insured owner.

12, PAYMENT OF LOSS.

{a) No payrment shall be made without producing this policy for endorsement of the payment unless the policy has been lost or destroyed, in which case
preof of loss or destruction shall be fumished to the satisfaction of the Company.

(b) When liability and the extent of loss or damage has been definitely fixad in accordance with these Conditions and Stipulatians, the loss or damage shali
be payable within 30 days thereafter.

13. SUBROGATION UPON PAYMENT OR SETTLEMENT.

(2} The Company's Right of Subrogation.

Whenever the Company shall have settied ard paid under this policy, all right of subrogation shall vest in the company unaffected by any act of the insured
claimant.

The Cornpary shall be subrogated tc and be entitled to all rights and remedies which the insured claimant would have haxl against any person or property in
respect to the claim had this policy not been issued, If requested by the Compary, the insured claimant shall transfer to the Company all rights and remedies
against any person or property necessary in order to perfect this right of subrogation. The insured claimant shali permit the Company to sue, compromise or settle
in the name of the insured clairmant and to use the name of the insured claimant in any transaction or fitigation invalving these rights or remedies.

If a payment on account of a clzim does not fully cover the loss of the insured claimant, the Company shall be subrogated to these rights and remedies in the
proporton, which the Company's payment bears to the whole amount of the loss.

¥f loss should result from any act of the insured claimant, as stated abeve, that act shall not void this policy, but the Company, in that event, shall be required
to pay only that part of any losses insured against by this policy which shall exceed the amount, if any, Inst to the Company by reason of the impairment by the
insured chimant of the Company's right of subrogation.

{t) The Company's Rights Against nen-insured Obligors .

The Company’s right of subrogation against nen-insured obligors shall exist and shall indude, without limitation, the rights of the insured tc indemnities,
guaranties, other policies of insurance or bonds, notwithstanding any terms or conditions contaired in those instruments which provide for subrogation rights by
reasor of this policy.

14. ARBITRATION.

Unless prohibited by applicable law, either the Company or the insured may demand arbitraticr: pursuant I the Titie Insurance Arbitration Rules of the
American Arbitration Association. Arbitrable matters mzy include, but are not limited to, any controversy or claim between the Corpany and the insured arising
out of relating to this policy, any service of the Company in connection with its issuance or the breach of a policy provision or ather obligation. All arbitrable
rmatters when the Amount of Insurance is $1,000,000 or less shall be arbitrated at the cption of either the Company or the insured. Al arbitrable matters when
the Amount of insurance is in excass of $1,000,000 shall be arbitrated only when agreed to by bath the Company and the insured. Arbitration pursuant to this
poiicy and under the Rules in effect on the date the demand for arbitration is made or, at the option of the insurad, the Rules in effect at Date of Policy shall be
binding upon the parties. The award may include attorneys’ fees ordy if the jaws of the state in which the land is located permit a court to award atiorneys' fees
to a prevailing party. Judgment upon the award rendered by the Arbitrator(s) may be enterad in any court having jurisdiction thereof.

The law of the situs of the land shall apply to an arbitration under the Tite Insurance Arbitration Rules.

A copy of the Rules may be obained from the Company upon request.

1S5, LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE CONTRACT.

{2) This policy together with all endorsements, if any, attached hereto by the Compeny is the entire palicy and contract between the insured and the
Company. In interpreting any provision of this policy, this policy shall be construed as a whole.

{b) Any claim of loss or damage, whether or not based on negligence, and which arises out of the staus of the fitle to the estzte or interest covered
hereby or by any action asserting such claim, shall be restricted to this policy.

{c) No amendment of or endorsement to this policy tan be made except by a writing endarsed hereon or attached hereto signed by either the President,
a Vice President, the Secretary, an Assistant Secretary, or validating officer or authorized signatory of tha Company.
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16. SEVERABILITY.
In the event any provision of this policy is held invaiid or unenforceable under applicable law, the policy shall be deemed ot to include that provision and ali
cther provisions shall remain in full force and effect.

17. NOTICES, WHERE SENT.
All notices required to be given the Company and any statement in writing required to be furnished the Company shall include the number of this policy and
shall be addressed to the Company at 633 Third Avenue, New Yerk, Y 10017,
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Policy No. ¥ 3051-124392

ALTA Owaer's Polic y
(10/4752)

Schedule A
SCHEDULE A
Amount of Insurance: $35,000.00
Date of Policy: Dat2 of Qosing
1. Name of Insured: The People of the State of New York, acting through their Commissioner of the Department

of Environmental Conservation

2, Your interest in the Lard, covered by this Policy is:
EASEMENT

3 Title to the estate or interest in the land is vested in the Insured by means of a Enviromental Fasement
between2536 Hamburg Turnpike, LLC and The People of the State of New York acting through their

Commissioner of the Department of Environment Conservation dated _(s -8 - 06 and being duly recorded in the
Office of the Clerk, Frie Countyon -5 - 06 inliber_}111S of_deeds , at page of .

4, The land referred to in this policy is described as follows:
(SEE SCHEDULE "C" ATTACHED)

FOR INFORMATION ONLY:

Premises: 2530 Hamburg Turnpike,
Lackawanna, New York

County: Erle City:  Lackawanna

Section: 141.67 Block: 4 lot: 2.21
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Policy No. Y 3051-124392

ALTA Owner's Pokicy
(10/17/92)
Schectie 8
SCHEDULE B
EXCEPTIONS FROM COVERAGE

"2

j\< 3,
\I\"'/ 4.
5.

6.

7.

15,

Rights of tenants or persons in possession, if any.

Unpaid Sewer and Water Charges, if any.

Any state of facts a personal inspection of premises would disclose.

Future installments of special assessments for improvements, if any.

Unpaid City Taxes. NOTE: Treasurer's Certificate is required from the City of Lackawanna
2005-2006 School Tax.

2006 County Tax.

Buliding Loan Mortgage made by 2530 Hamburg Turnpike, LLC to KeyBank National Association for
$645,000.00 and interest, dated November 2, 2005 and recorded November 2, 2005 in Liber 132535 of
Mortgages, at page 6235.

Assignment of Rents from 2530 Hamburg Turnpike, LLC to KeyBank National Association recorded November
2, 2005 in Liber 13255 of Mortgages, at page 6247.

Building Loan Agreement dated November 2, 2005 and filed November 2, 2005 between KeyBank National
Association (Lender) and 2530 Hamburg Turnpike, LLC {Borrower). (Q0150-4347)

Notice of Lending dated November 2, 2005 and filed Novemter 2, 2005 for $645,000.00 between KeyBank
National Association (Lender) and 2530 Hamburg Turnpike, LLC (Borrower), (Q0150-4368)

Building Loan Mortgage made by 2530 Hamburg Turnpike, LLC to KeyBank National Assoclation for
$387,000.00 and interest, dated November 2, 2005 and recorded November 2, 2005 in Liber 13255 of
Mortgages, at page 6255.

Assighment of Rents from 2530 Hamburg Turnpike, LLC to KeyBank National Association recorded November
2, 2005 in Liber 13255 of Mortgages, at page 4371.

Building Loan Agreernent dated November _¢~__, 2005 and filed November 2, 2005 between KeyBank
Nationa! Association (Lender) and 2530 Hamburg Turnpike, LLC (Borrower). (Q0150-4371)

Exceptions as disclosed by Survey No. 2005-58, made by Robert B. Baird, dated September 16, 2005, as
follows:

a) Premises shown as being vacant land.
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b) Bus Station encroaches east into premises.

Restrictions contained in deed recorded in Liber 7531 of Deeds, at page 111 on November 8, 1968.

NOTE: This policy insures that the above Exceptions at 1. and 2. will not interfere with the use and
enjoyment of the Easement to be insured.
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Policy No. ¥ 3051-124392

SCHEDULE C
DESCRIPTION

ALL THAT TRACT OR PARCEL CF LAND, situate in the City of Lackawanna, Erie County, New York, being part of
Lot Mo. 22, Township 10, Range 8 of the Buffalo Creek Reservatian, which is described as follows.:-

BEGINNING at the intersection of the northerly right-of-way line of Dona Street, a street 50 feet in width and the
easterly right-of-way line of Hamburg Turnpike said easterly right-of-way line as shown on Map No. 32 Parcel No.
35, in Notice of Appropriation recorded in the Erie County Cleri’s Office in Liber 4641 of Deeds at page 408,

thence along said easterly right-of-way line, N 22° 36' 25" W,, 261.72 feet; thence the following 2 courses and
distarices:

(1) S 89° 05' 55" E., 304.40 feet.

(2) S 0° 54' 05" E. 240.00 feet to said northerly right-of-way line to Dona Street; thence along said northerly
right-of-way line of Dona Street, N. 89° 05' 55" W., 200,00 feet to the place of beginning.

. EXCEPTING THEREFROM that portion of the premises conveyed by Warranty Deed made by Local 424 UAW-CIO
Federal Credit Union, as succassor by merger to G & R Federal Credit Union, a Federal Credit Union and existing
pursuant to Federal Credit Union Act to City of Lackawenna, dated February 11, 2002, and recorded In the Erie
County Clerk's Office on February 11, 2002 in Liber 10992 of Deeds, Fage 9958,

THE policy wili insure the title to such buildings and improvements erected on the premises, which by faw constitute real
property.

FOR CONVEYANCING ONLY: TOGETHER with all the right, title and interest of the party of the first part, of In and to
the land lying in the street in front of and adjoining said premises.
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STANDARD NEW YORK ENDORSEMENT
(OWNER'S POLICY)

Title No. 3051-124392
Attached to and made part of First American Title Insurance Company of New York Policy No. Y 3051-124392
1. The following is added to the insuring provisions on the face page of this policy:
"5. Any statutory lien for services, labor or materiails furnished prior to the date hereof, and which has now
gained or which may hereafter galn pricrity over the estate or interest of the insured as shown in Schedule A of
this policy.”
2. The following is added to Paragraph 7 of the Conditions and Stipulations of this policy:
"(d) If the recording date of the instruments creating the insured interest Is later than the policy date, such
palicy shall also cover intervening llens or encumbrances, except real estate taxes, assessments, water charges

and sewer rents."

Nothing herein contained shall be construed as extending or changing the effective date of the policy, unless otherwise
expressly stated.

This Endarsement, when countersigned below by a validating signatory, is made part of the policy and is subject to the
Exclusions from Coverage, Schedules, Conditions and Stipulations therein, except as modified by the provisions hereof.

IN WITNESS WHEREOF, Frst American Title Insurance Company of New York has caused this Endorsement to be
signed and sealed on its date of issue set forth herein.

Dated: Date of Closmg — { 0L (

M

First American Title Insurance Company of New York

A58

James M. Orphanides, President PROFORMA



