
:-lEW YORK STATE IJEPARTVIENT OF
ENVIRONMENTAL CONSERVATIO.'

In the Matter oCthe
Development and Implementation
or a Remedial Program for an
Inactive Ilazardolis Waste Disposal
Sile under Article 27. Title 13
of the Environmental Conservation Law
by

National Fuel Gas Distribution Corporation

WHEREAS,

Respondent.

ORDER ON CONS~;NT

and
ADMINISTRATIVE

SETTLEME:-<T

Index IIB9-0695-05-06i\

Sile IIC9 I5 I94A

I. i\. The New York State J)cpartnll.:nl of I:nvironmcntal Conservation
(""Department'") is responsible for inactive ha/"llrdolls wasle disposal site remedial programs
pursuant to i\niclc 27. Title 13 of the Environmental Conservation Law ("EeL") and Part
375 ofTitlc 6 ofthc Ollicial Compilation of Codes. Rules and Regulations (""6 NYCRR--)
and may issue orders consistent with the authority granted to the Commissioner by such
statute.

B. The Department is responsible for carrying Ollt lhe policy of the State of
New York to conservc. improve and protect its natural resources and environment and
control water. land. and air pollution consistent with the authority granted to the
Department and the Commissioner by Article 1. Title 3 of the I:CI ..

C. This Order is issued pursuant to thc Department's authority under. inler alia.
ECI. Article 27, Titles 13 and 14 and EeL 3~0301. and resolves Respondent's liability to
the Stale a, proviJed at 6, YCRR 375- I .5(b)(5).

2. National Fuel Gas Distribution Corporation ("'Respondent") is a public utility
corporation wilh its principal ol1ices at 6363 Main Street. Williamsville. New York.
Rt:spondent is thc successor to tht: former operator of a manufactured gas operation located
al former 249 West Genesee Street in the Cit)' of Hulfalo.

:l. The Sitl.: known as the Forml.:r Buffalo Service Station Orf-Site. Site No.
e9 J 51941\. is otT·site to thc n:ml.:diated Brownficld Cleanup Program Sitc Fonm.:r Buffalo
Scrvice Station ('915194. and is locatl.:d at 249 West Gl.:I1l.:sec Strl.:et in the City or BulTalo,
Erie ('oumy. (hel'cinarter the --Sitc') I:xhibit "J\"' is a map of the Site showing its general
]ocutiull.



4. Respondent consents to the issuance of this Order without (i) an admission or
finding of liability, faull, wrongdoing. or violation of any law. regulation. permit. order.
requirement. or standard of care of any kind whatsoever; (ii) an acknowledgment that there
has been a release or lhreatened release of hazardous waste al or from the Site; and/or (iii)
an acknowledgment that a release or threatened release of hazardous waste at or from the
Site constitutes a significant threat to the public health or environment.

5. Solely with regard to the matters sci forth below. Respondent hereby waives any
right to a hearing as may be provided by law, consents to the issuance and enlry of this
Order. and agrees to be bound by its terms. Respondent consents to and agrees not to
contest the authority or jurisdiction of the Department to issue or enforce this Order. and
agrees not to contest the validity of this Order or its tenns or the validity of data submitted
to the Department by Respondent pursuant to this Order.

NOW, having considered this matter and being duly advised. IT IS ORDEH.ED
THAT:

l. Initial Submitlal

Respondent has submitted all environmental data and information within
Respondent's or Respondent's agents' or consultants' possession or control regarding
cnviromTIental conditions at or emanating from the Site as required by Exhibit ··Ir·.

II. Development. Performance, and Reporting, of Work Pla~

A. Work Plans

All activities at the Site that comprise any clement of an Inactive I1a;t.ardous Waste
Disposal Site Remedial Program shall be conducted pursuant to one or more Department­
approved work plans ("Work Plan" or "Work Plans") and this Order and all activilics shall
be consistent with the National Oil and lIazardous Substances Pollution Contingency Plan
(NCP). 40 C.F.R. Part 300. as required under CERCLA. 42 U.S.C. § 9601 el seq. The
Work Plan(s) under this Order shall address both on-Site and ofT-Site conditions and shall
be developed and implemented in accordance with 6 NYCRR § 375-1.6(a). All
Department-approved Work Plans shall be incorpomted into and Ix.-come enforceable parts
of this Order. Upon approval of a Work Plan by the Department. Respondent shall
implement such Work Plan in accordance with the schedule contained therein. Nothing in
this Subparagraph shall mandate thal any particular Work Plan be submitted.

Each Work Plan submitted shall usc one of the following captions on the cover
pagc:

2



I. Site Characterization C'SC') Work Plan: a Work Plan whose
objective is to identify the presence orany hazardous waste disposal at the Site:

2. Remedial Invcstigation/Feasibility Study ("-RIIFS"") Work Plan: a
Work Plan whose objective is to perroml a Remedial Investigation and a Feasibility Study;

3. Interim Remedial Measure ("IRM")Work Plan: a Work Plan whose
objective is to provide for an Interim Remedial Measure:

4. Remedial Design/Remedial Action C'RD/RA')Work Plan: a Work
Plan whose objective is to provide for the development and implementation of final plans
and specifications for implementing the remedial alternative set forth in the ROO: or

5. Site Management Plan: a Work Plan whose objective is to identify
and implement the institutional and engineering controls required for the Site. as well as
any necessary monitoring and/or operation and maintenance orthe remedy.

B. Submission/Implementation of Work Plans

1. (a) Within 30 days after the effective date of this Order
Respondent shall commence to perfonn the Department approved Site Characterization
Work Plan whieh is attached to this order as Exhibit "D". Respondent shall implement the
Department approved Work Plan in accordance with the schedule therein.

(b) The Department may request that Respondent submit
additional or supplemental Work Plans for the Site. Within thirty (30) Days alter the
Department's written request. Respondent shall advise the Department in writing whether
it will submit and implement the requested additional or supplemental Work Plan or
whether it elects to terminate this Order pursuant to Paragraph XIII. If Respondent elects
to submit and implement such Work Plan, Respondent shall submit the requested Work
Plan within sixty (60) Days after such election. If Respondent elects to terminate this
Order or fails to make a timely election. this Order shall terminate pursuant to Paragraph
XIII.

(c) Respondent may opt to propose one or more additional or
supplemental Work Plans (including one or more IRM Work Plans) at any time. which the
Department shall rcview for appropriateness and technical sufficiency_

(d) Any request made by the Department under Subparagraph
11.B.1.(b) shall be subject to disputc resolution pursuant to Paragraph XII.

2. A Professional Engineer mllst stamp and sign all Work Plans other
than SC or RI/rS Work Plans.
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3. During all field activities conducted under this Order. Respondent
shall have on-Site a representaLive who is qualified to supervise the activities undertaken.
Such representative may be an employee or a consultant retained by Respondent to
perlorm such supervision.

C. Modifications to Work Plans

The Department shall notify Respondent in \vriting if the Department determines
that any clement of a Department·approved Work Plan needs to be modified in order to
achieve the objectives of the Work Plan as set lorth in Subparagraph Il.A or to ensure that
the Remedial Program otherwise protects human health and the environment. Upon
receipt of sueh notification. Respondent shalL subjeci to Respondent's right to terminate
pursuant to Paragraph XIII. provide written nOLifieation as provided at 6 NYCRR 375­
1.6(d)(3)as to whether it will modify the Work Plan. or invoke dispute resolution

D. Submission of Final Reports and Annual Reports

1. In accordance with the schedule contained in a Work Plan.
Respondent shall submit a final report as provided at 6 lYCRR 375-1.6(b) and a linal
engineering report as provided at 6 NYCRR 375-1.6(c).

2. Any final report or final engineering repon that includes
construction activities shall indude "as built" dmwings showing any changes made to the
remedial design or the IRM.

3. In the event that the linal engineering report for the Site requires
Site management. Respondent shall submit an annllal report by the 1~1 Day of the month
lollowing the anniversary of the start of the Site management. Such annual report shall be
signed by a Professional Engineer or by such other qualified environmental proJcssional as
the Department may find acceptablc and shall contain a certilieation as provided at 6
NYCRR 375-1.8(h)(3). Respondent may petition Lhc Department for a determination that
the institutional and/or engineering controls may be terminated. Such petition must be
supported by a statement by a Professional Engineer that such controls arc no longer
necessary for the protection of public health and the environment. The Department shall
not unreasonably withhold its approval ofsueh peLition.

E. Revicw of Submittals other than Progress Rcports and Health and Safety
Plans

I. The Department shall make a good laith effort to rcview and
respond in writing to each submillal Respondent makes pursuant to this Order within si:-.:ty
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(60) Days. The Department's response shall include an approval or disapproval of the
submittal, in whole or in part. All Department-approved submiuals shall be incorporated
into and become an enforceable part or this Order.

2. If the Department disapproves a submittaL it shall specify the
reasons for its disapproval. Within lifteen (IS) Days after the date of the Department's
written notice that Respondent's submittal has been disapproved. Respondent shalL subject
to Respondent's right to terminate pursuant to Paragraph XIII in the event the rejected
submittal is a Work Plan submined prior to the Department's approval of the RD/RA
Work Plan. elect as provided at6 YC){J{ 375-1.6(d)(4). If Rcspondent elects to modify
the submittal. Respondent shall, within thirty (30) Days after such election. make a revised
submittal that addresses all of the Department's stated reasons for disapproving the first
submittaL In the event that Respondent's revised submittal is disapproved. the Department
shall set forth its reasons for such disapproval in writing and Respondent shall be in
violation of this Order unless it invokes dispute resolution pursuant to Paragraph XII and
its position prevails. Failure to make an election or failure to comply with the election is a
violation of this Order.

3. Within thirty (30) Days after the Department's approval of a final
report. Respondent shall submit such final report. as well as all data gathered and drawings
and submittals made pursuant to such Work Plan. in an electronic formal acceptable to the
Department. Irany document cannot be converted into electronic fonnat. Respondent shall
submit such document in an alternative format acceptable to the Department.

F. Department"s Issuance of a ROD

Respondent shall cooperate with the Department and provide reasonable assistance.
consistent with the Citizen Participation Plan. in soliciting public comment on the
proposed remedial action plan ("PRAP"), if any. After the close of the public comment
period, the Department shall select a final remedial altefllalive for the Site in a ROD.
Nothing in this Order shall be construed to abridge any rights of Respondent, as provided
by law. to judicially l.:hallenge the Department's ROD.

G. Release and Covena", NOllO Sue

Upon the Department's issuance of a Certificate of Completion as provided at 6
YCRR 375-1.9 and 375-2.9. Respondent shall obtain the benefits confcrred by such

provisions. subject to the tenns and conditions described therein.

III. Progress RePQrts

Respondent shall submit wrinen progress reports to the parties identified in
Subparagraph XI.A.I by the 10111 Day or each month commencing with the 1110nth
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subsequent to the approval of the first Work Plan and ending with the Tennination Date.
unless a difTcrcnt frequency is set forth in an approved Work Plan. Such reports shall. at a
minimum. include: all actions taken pursuant to this Order during the reporting period and
those anticipated lor the upcoming reporting period: all approved modifications to work
plans and/or schedules: all results of sampling and tests and all other data rl'Ceived or
generated by or on behalf of Respondent in connection with the approved work plans
during the reporting period. including quality assurance/quality control information:
infomlation regarding pcrcenlage of completion. unresolved delays encountered or
anticipated that may atlecl the futun: schedule, and efforts made to mitigate such delays:
and inlormation regarding activities undertaken in support of the Citizen Participation Plan
during the reporting period and those anticipated for the upcoming reporting period.

A. 1. Respondent's failure to comply with any term of this Order
constitutes a violation of this Order, the ECL, and 6 NYCRR 375-2.1 1(a)(4). Nothing
herein abridges Respondent's right to contest any allegation that it has failed to comply
with this Order.

2. Payment of any penalties shall not in any way alter Respondent's
obligations under this Order.

B. 1. Respondent shall not sutler any penalty or be subject to any
proceeding or action in the event it cannot comply with any requirement of this Order as a
result of any Force Majeurc Event as provided at 6 NYCRR 375-1.5(b)(4). Respondent
must usc best ef!orts 10 anticipate the potential Force Majeure Event. best efforts to address
any such event as it is occurring. and best efforts following the Force Majeure Event to
minimize delay to the greatest extent possible. "j:orec Majeure" docs not include
Respondent's economic inability to comply with any obligation. the failure of Respondent
to make complete and timely application for any required approval or permit, and non­
attainment of the goals. standards. and requirements oflhis Order.

2. Respondent shall notify the Department in writing within five (5)
Days of the onset of any Force Majeure Event. Failure to give such notice within such live
(5) Day period constitutes a waiver or any claim that a delay is nol subject to penalties.
Respondent shall be deemed to know of any circumstance which it. any enlity controlled
by it. or its contractors knew or should have known.

3. Respondent shall have the burden of proving by a preponderance of
the evidence that (i) the delay or anticipated delay has been or will be caused by a Force
Majeure Event; (ii) the duration of the delay or the extension sought is warranted under the
circumstances; (iii) best efforts were exercised to avoid and mitigate the effects of the
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delay; and (iv) Respondent complied with the requirements of Subparagraph IV.l3.2
regarding timely notitieation.

4. If the Department agrees that the delay or anticipated delay is
attributable to a Force Majeure Event, the time lor performance of the obligations that are
aJTectcd by the Force Majeure Event shall be extended for a period oj" time equivalent to
the time lost because of the Force Majeure event, in accordance with 375-1.5(b)(4).

5. If the Department rejects Respondent's assertion that an event
provides a defense to non-compliance with this Order pursuant to Subparagraph IV.B,
Respondent shall be in violation of this Order unless it invokes dispute resolution pursuant
to Paragraph XII and Respondent's position prevails.

A. Respondent hereby consents. upon reasonable notice under the
circumstances presented. to entry upon the Site (or arcas in the vicinity of the Site which
may be under the control of Respondent) by any duly designated ollicer or employee orthe
Department or any State agency having jurisdiction wilh respect to matters addressed
pursuant to this Order. and by any agent, consultant. contractor. or other person so
authorizcd by the Commissioner. all of whom shall abide hy the health and safety rules in
eflcct for the Site, for inspecting. sampling. copying records related to the contamination at
the Site. testing, and any other activities necessary to ensure Respondent's eompliilllce
with this Order. Upon request. Respondenl shall 0) provide the Department with suitable
work space at me Sitc. ineluding access to a telephone. to the extcnt available. and (ii)
pennit the Department full access to all non-privileged records relating to matters
addressed by this Order. Raw data is not considered privileged and that portion of any
privileged documcnt containing raw data must be provided to the Department. In the event
Respondent is unable to obtain any authori;t.ation from third-party property owners
necessary to perform its ohligations under this Order, the Department may, consistent with
its legal authority, assisl in obtaining such authorizations.

B. The Department shall have the right to take its own samples and scientific
measurements and the Department and Respondent shall each have the right to obtain split
samples. duplicate samples. or both. of all substances and materials sampled. The
Department shall make the results of any such sampling and scientific measurements
available to Respondent.

VI. Payment 01" State Cost1i.

A. Within forty·fjve (45) Days after the effective date of this Order.
Respondent shall pay to the Department the sum of $7.097.69. which represents
reimbursement lor past Department Costs through March 30. 2011 (New York State
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Department of Ilealth Costs for the period arc not included in this amount), pursuant to 6
YCRR 375-1.5(b)(3) as described in the cost summary attached hereto as Exhibit ··C·.

B. Within forty-five (45) Days after receipt of an itemized invoice from the
Department. Respondent shall pay to the Department a sum of money which shall
represent reimburscment for State Costs, other than those identified in Subparagraph Viol\.
for work performed at or in connection with the Site through and including the
Termination Date, as provided at 6 NYCRR 375-1 .5(b)(3).

C. Personal service costs shall be documented as provided by 6 NYCRR 375-
1.5(b)(3(ii). The Department shall not be required to provide any other documentation of
costs, provided however. that the Department's records shall be available consistent with.
and in accordance with. Article 6 of the Public Officers Law.

O. Such invoice shall be sent to Respondent at the following address:

Tanya Alexander, CIIMM REM
Manager, I~nvironmental Services
National Fuel Gas Distribution Corporation
6363 Main Street
Williamsville. New York 14221·5855

E. Eaeh such payment shaH be made payable to the Department of
Environmental Conservation and shall be sent to:

Bureau of Program Management
Division of Environmental Remediation
New York State Department of I~n\'ironmentalConservation
625 Broadway
Albany, New York 12233-7012

L Each party shall provide written 110lilication to the other within ninety (90)
Days of any change in the foregoing addresses.

G. Respondent may contest invoiced costs as provided at 6 NYCRR 375-
1.5(b)(3)(v) and (vi).

VII. Reservation of Rights

A. Exccpt as provided at6 NYCRR 375-1.9 and 375-2.9. nothing contained in
this Order shall bc construed as barring. diminishing. adjudicating. or in any way aflceting
any of the Department's rights or authorities. including, but not limited to. the right to
require performancl.: of further investigations and/or response action(s). to rccover natural



resource damages, and/or to exercise any summary abatement powers with respect to any
person, including Respondent.

B. Except as otherwise provided in this Order, Respondent specifically
reserves all rights and defenses under applicable law respecting any Departmental assertion
of remedial liability and/or natural resource damages against Respondent. and further
reserves all rights respecting the enforcement of this Order, including the rights 10 notice,
10 be heard, to appeal. and to any other due process. The existence of this Order or
Respondent's compliance with it shall not be construed as an admission of liability. fault.
wrongdoing. or breach of standard of care by Respondent. and shall not give rise to any
presumption of law or finding of facl. or create any rights. or grant any cause or action.
which shall inure to the benefit 01' any third party. Further, Respondent reserves such
rights as it may have to seck and obtain contribution. indemnification, and/or any other
fonn of recovery from its insurers and from other potentially responsible parties or their
insurers lor past or future response and/or cleanup costs or such other costs or damages
arising from the contamination at the Site as may be provided by law. including but not
limited to rights of contribution under section 113(1)(3)(13) of CERCL1\. 42 U.S.c. §
9613(l)(3)(B).

VIII. Indemnification

Respondent shall indemnify and hold the Department. the State of New York. the
Trustee of the State' s natural resources. and their representatives and employel:s harmless
as provided by 6 NYCRR 375-2.5(a)(3)(i).

IX. Public Notice

A Within thirty (30) Days after thl: effective date of this Order. Respondent
shall provide notice as required by 6 NYCRR 375-1.5(a). Within sixty (60) Days of such
liling, Respondcnt shall provide the Department with a copy of such instrument certified
by the recording onicer to be a true and faithful copy.

B. If Respondent proposes to transfer by sale or lease the whole or any part of
Respondent's interest in thc Site. or becomes aware of such transfer. Respondent shall. not
lewer than forty-five (45) Days before the date of trdnsfer. or within forty-five (45) Days
after becoming aware of such conveyance, notify the Department in writing of Lhe identity
of the transferee and of the nature and proposed or actual date ol"the conveyance. and shall
notify the transferee in writing. with a copy to the J)epurtment. of the applicability of this
Order. Ilowever. such obligation shall not extend to a conveyance by means of a corporate
reorgani ....ation or merger or the granting of any rights under any mortgage. deed. trust.
assignment, judgment. lien. pledge. security agreement, lease. or any other right accruing
to a person not affiliated with Respondent to secure the repayment of money or the
performance of a duty or obligation.
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A. If a Department~approved final engineering report tor the Site relics upon
one or more institutional and/or engineering controls. Respondent (or the owner of the
Sitc) shall submit to the Department for approval an Environmental Eascment to run with
the land in favor of the State which complies with the requiremcnts of Eel. Article 71.
Title 36. and 6 NYCRR 375-1.8(h)(2). Upon acceptancc of Environmental Eascmcnt by
thc Statc. Respondent shall comply with the requirements or 6 NYCRR 375-1.8(h)(2).

It If the ROD provides for no action other than implementation orone or more
institutional controls, Respondent shall cause an environmental casement to be recorded
under the provisions of Subparab'Taph X.I\. If Respondent docs not cause such
environmental casement to be recorded in accordance with 6 NYCRR 375-1.8(h)(2).
Respondent will not be entitled to the benefits conferred by 6 NYCRR 375-1.9 and 375­
2.9.

XI. ~ommunications

A. All written communications required by this Order shall be transmitted by
United Stales Postal Service. by private courier service. or hand delivered as follows:

1. Communication from Respondent shall be sent 10:

Martin Doslcr
Division of Environmental Remediation
New York Stale Department or Environmental Conservation
270 Michigan 1\venue
Buffalo, New York 14203
716·851·7220
mldoster@gw.dec.state.ny.us

Note: thn..'C hard copies (one unbound) of work plans arc required. as well as one
electronic copy.

with copies 10:

Gary Litwin
Bureau of Environmental Exposure Investigation
New York State Department of Ilealth
Flanigan Square
547 River Street
Troy. ~cw York 12180-2216
gaJ09@hcalth.state.ny.us
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Maura C. Desmond
Office or General Counsel
New York State Department of EnvironmenLal ConservaLion
270 Michigan Avenue
Ruffalo, New York 14203
716-851-7190
mcdesmon@gw.dec.state.ny.us

Correspondence only

2. Communication to be made from the Department shall be sent to:

Tanya Alexander. ClIMM REM
Manager, Environmental Services
National Fuel Gas Distribution Corporation
6363 Main Street
Williamsville, New York 14221·5855

Sarah 1. Mugcl
Vice President and General Counsel
National Fuel Gas Distribution Corporation
6363 Main StreeL
Williamsville, New York 14221·5855

Lee lIartz, Esq.
General Manager
National Fuel Gas Distribution Corporation
6363 Main Street
Williamsville. New York 14221-5855

Morgan G. Graham, Esq.
Phillips Lytle LLC
3400 llSIlC Center
Buffalo. New York 14203

n. The Department and Respondent reserve the right to designate additional or
dilTerent addressees for communication upon written nOlice to the other.

C. Each party shall notify the other within ninety (90) Days after any change in
the addresses in this Paragraph XI or in Paragraph VI.
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XII. Disputc Resolution

In the event disputes arise under this Order. Respondent may, within
fifteen (15) Days after Respondent knew or should have known of the facts which arc the
basis of the dispute, initiate dispute resolution in accordance with the provisions of 6
NYCRR 375-1.5(b)(2). lothing contained in this Order shall bc construed to authorize
Respondcnt to invoke dispute resolution with respect to the remedy selectcd by the
Department in the ROD or any elemenl of such remedy, nor 10 impair any right 01"
Respondent to seck judicial review of (he Dcpartment" s selection of any remedy.

XIII. Tcrmination of Order

A. This Ordcr will temlinate upon the earlier of the lollowing events:

1. Respondent's election to terminate pursuant to Subparagraphs
II.B.1.b, II.C or II.E.2 so long as such election is madc prior to the Department's approval
of the RO/RA Work Plan. In the event of termination in accordance with this
Subparagraph XIII.At. this Order shall terminate effective the 5th Day arter the
Department's receipt of the written notification tenninating this Order or the 5th Day after
the lime lor Respondent to make its election has expired. whichever is earlier. provided.
however. that if there arc one or more Work Plan(s) for which a final report has not been
approved al the lime or Respondent's notification of its election to lcnninatc this Order
pursuant to Subparagraphs II.B.l.b or 11.1:.2 or its failure to timely make such an election
pursuant to Subparagmphs 11.13. I.b or II.E.2. Respondent shall promptly complete the
aClivities required by such previously approved Work Plan(s)consistent with the schedules
contained therein. Thereafter. this Order shall terminate elTcetive lhe Slh Day after the
[)epartmenl's approval of the final report lor all previously approved Work Plans: or

2. The Department's written determination that Respondent has
completed all phases of the Remedial Program (including Site Management), in which
event the termination shall be crfeetive on the 51h Day aller the date of the Department's
approval ol"the final report relating to the linal phase of the Remedial Program.

B. Notwithstanding the loregoing, the provisions contained in Paragraphs VI
and VIJI shall survive the termination of this Order and any violation of sueh surviving
Paragraphs shall be a violation of lhis Order, the ECL, and 6 YCRR 375-2.1 I(a)(4).
subjecting Respondent to penalties as provided under Paragraph IV so long as such
obligations accrued on or prior 10 the Tennination Date.

C. If the Order is tenninated pursuant to Subparagraph XIlI.AI. neither this
Order nor its tennination shall alleet any liability of Respondent for remediation of the Site
and/or for payment of State Costs, including implementation 01" removal and remedial
actions. interest. enlorcement. and any and all other response costs as defined under
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CERC!.A. nor shall it aITect any defenses to such liability that may be asserted by
Respondent. Respondent shall also ensure that it docs not leave the Site in a condilion.
from the perspeelive of hwnan health and environmental protection. worse than that which
existed before any activities under this Order were commenced. Further, lhe Department's
efforls in obtaining and overseeing compliance with this Order shall constitute reasonable
enorts under law to obtain a voluntary commitment from Respondent for any further
activities to be undertaken as part of a Remedial Program for the Site.

XIV. Miscellancous

A. Respondent agrees to comply with and be bound by the provisions of 6
NYCRR Subparts 375-1 and 375-2: the provisions of such Subparts that are relerenced
herein are referenced for clarity and convenience only and the failure of this Order to
specillcally reference any particular regulatory provision is not intended to imply lhat such
provision is not applil.:able to activities perfonned under this Order.

B. The Department may exempt Respondent from thl.: requircml.:nt to obtain
any state or local permit or other authorization for any activity conducted pursuanl to this
Order in accordance with 6 NYCRR 375-1.12(b). (c). and (d).

C. J. Respondent shall usc best enorts to obtain all Site access, permits.
casements. appro\oals, institutional controls, and/or authori;.r.ations necessary 10 perfonn
Respondent's obligations under this Order, including all Department-approved Work Plans
and the schedules contained therein. If. despite Respondent's best cOorts. any access.
pennits. casements. approvals, institutional controls. or authorizations cannot be obtained.
Respondent shall promptly notify the Department and include a summary of the steps
taken. The Department may. as it deems appropriate and within its authority_ assist
Respondent in obtaining same.

2. II" an interest in property is needed to impkmel11 an inslillltional
control required by a Work Plan and such interest cannot be obtained. Ihe Department may
require Respondent to modify the Work Plan pursuant to 6 NYCRR 375-1.6(d)(3) to
reflecl changes necessitated by Respondent's inability to obtain such interest.

D. The paragraph headings set forth in this Order arc included for convenience
of reference only and shall be disregarded in the construction and interpretation of any
provisions of this Order.

E. 1. The tenns of this Order shall constitute the complete and entire
agreement between the Department and Respondent concerning the implementation of lhc
activities required by this Order. No term, condition, understanding, or agreement
purporting to modify or vary any term or this Order shall be binding unless made in
writing and subscribed by the party to be bound. No inlormal advice, guidance,
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suggestion. or comment by the Department shall be construed as relieving Respondent of
Respondent's obligation to obtain such lonnal approvals as may be required by this Order.
In the event of a conflict between the tenns of this Order and any Work Plan submitted
pursuant to this Order. the tenns of this Order shall control over the tcnns of the Work
Plan(s). Respondent consents to and agrees not to contest the authority and jurisdiction of
the Department to enter into or enforce this Ordcr.

2. i. Except as set forth herein. if Respondent desires that any
provision of this Order be changed. Respondent shall make timely written application to
the Commissioner with copies to the parties listcd in Subparagraph XI.i\.I.

II. If Respondent seeks to modify an approved Work Plan, a
written request shall be made to the Department's project manager. with copies to the
partics listed in Subparagraph XI.i\.I.

III. Requests for a change to a time framc set forth in this Order
shall be made in \witing to the Department's project attorney and project manager: such
requests shall not be unreasonably denied and a written response to such requests shall be
sent to Respondent promptly.

F. 1. If there arc multiple parties signing this Order. the tenn
"Respondent" shall be read in the plural. the obligations or each such party under this
Order arc joint and severaL and the insolvency of or failure by any Respondent to
implement any obligations under this Order shall not aflcct the obligations of the
remaining Respondent(s) under this Order.

2. If Respondent is a partnership, the obligations of all general
partners (induding limited partners who act as general partners) under this Order arc joint
and several and the insolvency or lailure of any general partner to implement any
obligations under this Order shall not affect the obligations or the remaining partner(s)
under this Order.

3. Notwithstanding the foregoing Subparagraphs XIV.F.I and 2. if
multiple parties sign this Order as Respondents but not all of the signing parties dect to
implement a Work Plan. all Respondents arc jointly and severally liable lor each and every
obligation under this Order through the completion of activities in such Work Plan that all
such parties consented to: thereafter. only those Respondents electing to pcrfonn additional
work shall be jointly and severally liable under this Order for the obligations and activities
under such additional Work Planes). The parties electing not to implement the additional
Work Plan(s) shall have no obligations under this Order relative to the activities set forth in
such Work Plan(s). Further. only those Respondents electing to implement such additional
Work Plan(s) shall be eligible to receive the Certificate of Completion referenced in
Paragmph II. (J.
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G. Respondent shall be entitled to reccive contribution protection and/or to
seek contribution to the extent authorized by 6 NYCRR 375-1.5(b)(5).

II. Unless otherwise exprcssly provided herein. temlS used in this Order which
are defined in ECL Article 27 or in regulations promulgated thereunder shall have the
meaning assigned to them under said statute or regulations.

J. Respondent's obligations under this Order represcnt payment for or
reimbursement of response costs. and shall not be deemed to constitute any type of line or
penalty.

J. Respondent and Respondent's successors and assigns shall be bound by this
Order. Any change in ownership or corporate status or Respondellt shall in no way alter
Respondent's responsibilities under this Order.

K. This Order may be executed for the convenience of the partics herelo.
individually or in combination, in one or more counterparts. each or which shall be deemed
to havc the status of" an executed original and all of which shaH together constitute one and
the same.

L. The clTective date of this Order is the 101h Day after it is signed by the

Commissioner or the Commissioner's designee.

DATED:

JUL 07 2011

By:

JOSEPII J. MARTENS
COMMISSIONE {
NE YORK SrArE DEPARTMENT OF
EN I 0 'MEN ·AI. CONSERVATION

Da c A. Desno rs. Director
Division of En ronmental Remediation

15



CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of this Order, waives
Respondent's right to a hearing herein as provided by law, and agrees to be bound by this
Order.

National Fuel Gas Distribution Corporation

lly:~~

Title: V,U _f~IF) I(J~'"

Date:~~/31 / /l_

STAn·: OF

COUNTY 01' £'<1<0

)
) 5S:

)

On the 3d~. day of_~ . in the year 2011, before me, the undersigned,
personally appeared __ ;S:: J /{fl/,eA.... . personally known to me or proved to mc on the
basis of satisfactory evidence to be the individual(s) whose name is (arc) subscribed to the
within instrument and acknowledged to mc that hc/shclthcy cXl:cuh,:d the same in
hislhcr/thcir capacity(ics), and that by his/her/their signaturc(s) on the instrument. the
individual(s), or the person upon behalf of which the individual(s) acted. executed the
instrument.

-

Si e and Onice of individual
taK1I1g acknowledgment

JUUE A. BACHAN
NoIary PublIc. Slale of~ YOfk

Qua~ in..~~~ /;u j
My CoInmiuion-":'g~ ;1t"'!

16



EXHIBIT "A"

Map of Site
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EXHIBIT "B"

RECOIUlS SEARCH IU;I'ORT

J. Detail all environmental data and information within Respondent's or Respondent's
agents' or consultants' possession or control regarding environmental conditions at or
emanating from the Site.

2. A comprehensive list of all existing relevant reports with titles, authors, and subject
matter, as wdl as a description of the results of all previous investigations of the Site and
of areas immediately surrounding the Site which arc or might be affected by contamination
at the Site, including all available topographic and property surveys. engineering studies,
and aerial photographs.

3. A concise summary of information held by Respondent and Respondent's attorneys
and consultants with respect to:

(i)a history and description of the Site, including the nature of operations;

(ii)the types, quantities, physical state, locations, methods. and dates of disposal or
release of hazardous waste at or emanating from the Site;

(iii)a description of"eurrent Site security (i.e. fencing. posting. etc.); and

(iv)the names and addresses of all persons responsible for disposal of hazardous
waste. including the dates of such disposal and any prooflinking each such person
responsible with the hazardous wastes identified.

18



EXIIIHlT "e"

COST SUMM;\llY
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New York State Department of Environmental Conservation
Division of Environmental Remediation
Bureau of Program Management, 12th Floor
625 Broadway, Albany, New York 12233-7012
Phone: (518) 402·9764' Fax: (518) 402·9020
Website: www.dec.ny.qov

Transmitted via E-Mail
MEMORANDUM

Joe Mal1ens
Commissioner

TO:

FROM:

SUBJECT:

Maura Desmond, Office of General Counsel, Region 9

Laura Zeppelelli, Bureau of Program Management, DER t
Cost Summary - Former Buffalo Service Station - Off-Site, Site #C915194A

DATE:
-------------------------JUN-J.-i-~11-------------------------------------------------------------------------

This cost recovery summary has been prepared in response to your May 26, 2011 request.
The following summarizes costs incurred by the New York State Department of Environmental
Conservation (NYSDEC) to dale. There may be additional future costs associated with this site
that arc not included in this summary. Please contact the project manager to determine if
additional fulure costs are anticipated.

The total unreimbursed costs incurred by DEC in association with the Former Buffalo
Service Station - Off-Site are $7,097.69. This amount includes emergency response costs
incurred at the site by a hazardous material spill, if any. Please note that if the site involves a
petroleum spill, any costs incuned by the Oil Spill Fund would be recovered separately by the
Office of the State Comptroller and are not included in this summary.

DEC costs for this site have been included through March 30, 20J 1 (the latesl available
data). Department of Health costs are not readily available. Please note that there arc no open
contracts for this site for which we have outstanding obligations.

Please contact Susan Bolcsky at (518) 402·9732. ifyou have any questions on this
summary.

Attachments

ec: J. Walia
M. Doster

-----



EXHIBIT I

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF ENVIRONMENTAL REMEDIATION

BUREAU OF PROGRAM MANAGEMENT

COST SUMMARY

SITE NAME:
SITE NO.:
TIME FRAME: DEC

Former Buffalo Service Station - Off·Site
C915194A
Ufe - 3/30/1 1

COST CATEGORY

DIRECT PERSONAL SERVICES

FRINGE

INDIRECT

PERSONAL SERVICES SUBTOTAL

CONTRACTUAL

TRAVEL

OTHERNPS

NON·PERSONAL SERVICES SUBTOTAL

DEC TOTAL

DOH TOTAL (NOT AVAILABLE)

MINUS PREVIOUSLY REIMBURSED AMOUNT
( IF APPLICABLE)

OEC & DOH TOTAL

COST CAP (IF APPLICABLE)

GRAND TOTAL

__-"-A",MOUNTS

$3.872.88

$1,875.61

$1,349.20

S7.097.69

$0.00

$0.00

$0.00

SO.OO

$7.097.69

NIA

NIA

$7,097.69

NIA

$7.097.69

EXHIBIT NO.
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EXlIllllT "0"

Scope of Work
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~ARCADIS,

National Fuel Gas Distribution
Corporation

Site Characterization Work Plan

Former Wilkeson Slip/Canal Area

Buffalo, New York

June 2011

Imagine the result



f!l ARCADIS

Terry W Young, P.E.
Principal-In--Charge

, ,,

Site Characterization
Work Plan

Former Wilkeson Slip/Canal
Area
Buffalo, New York

Scott A. Powlin
Sr. Geologist

1""__

National Fuel Gas Distribution

Corporation

1....poon<lDl'

AHCADIS 01 New York, Inc.

6723 Towpath Road

P,O. Box 66

Syracuse

New York 13214-0066

ToI315.446.9120

Fax 315.446.8053

""'..
80023310.0000.00001

-Juoc 2011


