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1.0 EXECUTIVE SUMMARY 

This Periodic Review Report (PRR) is a required element of the approved Site Management Plan (SMP) for 
Operable Unit No. 2 West (OU-2 West) of the ExxonMobil Oil Former Buffalo Terminal Site in Buffalo, New 
York (hereafter referred to as the “Site”).  The Site was remediated in accordance with Brownfield Cleanup 
Agreement (BCA) No. C915201C-08-17, which was executed in October 2017. The BCA was amended on 
June 3, 2019 (change of ownership) and October 28, 2019 (change of address). There have been no further 
changes of use during the reporting period. 
 
1.1 Site Summary 

The Site encompasses approximately 4.35 acres and is located at 45 Orlando Street in the City of Buffalo, 
Erie County, New York.  The Site is currently occupied by one approximately 25,800 square-foot commercial 
building located on the southeastern portion of the Site.  The exterior portions of the Site consist of an asphalt 
extension of Babcock Street that extends southward across the Site from Elk Street, and stone cover on the 
remaining portions of the Site to the north and west of the building. Historically, the Site was formerly part of 
the petroleum refinery and terminal that occupied approximately 89 acres of land extending from Elk Street 
southward to the Buffalo River. Petroleum refinery operations commenced circa 1880 at this location and 
most of the facility was acquired by Standard Oil Company, ExxonMobil’s predecessor, in 1892. All refinery 
operations had ceased at the facility by 1981, but the facility continued to be utilized by ExxonMobil until 
1995, when the property was acquired by One Babcock Terminal, LLC.  
 
Environmental investigations conducted at the Site revealed that contamination associated with historical 
petroleum operations had impacted the Site, necessitating remedial activities.  The remedial activities were 
completed pursuant to the Brownfield Cleanup Program (BCP) with oversight by the New York State 
Department of Environmental Conservation (NYSDEC) and Department of Health (NYSDOH).  Following 
completion of the remedial work described in the NYSDEC-approved Remedial Action Work Plan (RAWP), 
some contamination was left in the subsurface of the Site, which is hereafter referred to as “remaining 
contamination”. The remedial efforts also included the development of a SMP to manage the remaining 
contamination at the Site in perpetuity or until extinguishment of the Environmental Easement that was 
placed on the Site, in accordance with Environmental Conservation Law (ECL) Article 71, Title 36. 
 
1.2 Effectiveness of Remedial Program 

Based on a recent inspection of the Site, the Site cover system is functioning as designed on the Site. During 
the reporting period there were no excavations conducted to breach the cover system nor was imported 
material brought to the site.  
 
1.3 Non-Compliance 

No areas of non-compliance regarding the major elements of the SMP were identified during the preparation 
of this PRR. The emergence of woody growth on the fringes of the cover system were documented and will 
be addressed with a regular mowing and removal program. 
 
1.4 Recommendations 

Overall, the remedial program is viewed to be effective in achieving the remedial objectives for the Site.  
Minor updates to the SMP should be made. The monitoring program is sufficient for current Site conditions. 
Consideration should be given to change the frequency of the PRR reporting to biennial.  
 
 
 



 

         

2.0 SITE OVERVIEW 

The Site encompasses approximately 4.35 acres and is located at 45 Orlando Street in the City of Buffalo, 
Erie County, New York (see Figure 1).  As shown in Figure 2, the Site is bounded by Elk Street to the north, 
OU-3 to the South (beyond which is the Buffalo River), OU-2 East to the east, and Orlando Street to the west.  
The Site is currently occupied by one approximately 25,800 square-foot commercial building located on the 
southeastern portion of the Site.  The exterior portions of the Site consist of an asphalt extension of Babcock 
Street that extends southward from Elk Street, and stone cover on the remaining portions of the Site to the 
north and west of the building.  Figure 3 depicts the Site boundaries overlain on a current aerial image. 
 
2.1 Site Background 

The Site was formerly part of a petroleum refinery and terminal that occupied approximately 89 acres of land 
extending from Elk Street southward to the Buffalo River. Petroleum refinery operations commenced circa 
1880 at this location and most of the facility was acquired by Standard Oil Company, ExxonMobil’s 
predecessor, in 1892.  All refinery operations had ceased at the facility by 1981, but the facility continued 
to be utilized by ExxonMobil until 1995, when the property was acquired by One Babcock Terminal, LLC. 
 
Historical facility plans indicate that four petroleum storage tanks and a large garage structure (current Site 
building) previously existed on the Site. The petroleum storage tanks were removed from the Site between 
the late 1980’s and 2017.    
 
In 2017, Elk Street Commerce Park, LLC (ESCP) entered into a Brownfield Cleanup Agreement (BCA) with the 
New York State Department of Environmental Conservation (NYSDEC), as a volunteer, to remediate the Site. 
ESCP subsequently acquired all portions of the Site and performed remediation in 2018-2019 in accordance 
with a NYSDEC-approved Remedial Action Work Plan (RAWP) dated May 2018. A Final Engineering Report 
(FER) summarizing and documenting the remedial program completed at the Site was filed in December 
2019 and was subsequently approved by the NYSDEC. 
 
2.2 Remedial Program Overview 

The remediation program was completed in conformance with the remedy selected by the NYSDEC-approved 
RAWP.  The following remedial program elements were completed: 
 

 Excavation and offsite disposal of Site soils exceeding Site Soil Cleanup Objectives (SCOs) for semi-
volatile organic compounds (SVOCs) and metals as well as excavation and removal of soils that 
exhibited grossly contaminated media (GCM) characteristics to achieve Track 2 commercial use soil 
cleanup goals; 

 Excavations were backfilled with clean imported materials; 
 During the course of implementing the Track 2 remedy, the depth and extent of impacted soil was 

more extensive, and it was determined that the Track 2 remedy could not be feasibly achieved. A 
Track 4 contingent remedy was subsequently implemented and involved the installation of a 
compliant cover over the entire Site as an Engineering Control (EC). Additionally, the SMP was revised 
to reflect additional site management requirements. The compliant cover consisted of a demarcation 
layer and a minimum of 12-inches of stone, asphalt pavement, or concrete building slabs; 

 Execution and recording of an Environmental Easement to restrict land use and prevent future 
exposure to any contamination remaining at the Site; 

 Development and implementation of a SMP for long term management of remaining contamination 
as required by the Environmental Easement, which includes plans for: (1) Institutional and 
Engineering Controls, (2) monitoring, and (3) reporting; and 

 Periodic certification of the institutional and engineering controls listed above. 
 



 

         

3.0 EFFECTIVENESS OF THE REMEDIAL PROGRAM 

As detailed below in Section 4.1.2, the Site Cover System was inspected on April 20, 2023. Based on this 
inspection, the cover system is functioning effectively throughout the Site. 

4.0 INSTITUTIONAL/ENGINEERING CONTROL (IC/EC) PLAN COMPLIANCE REPORT 

4.1 IC/EC Requirements and Compliance 
 
4.1.1 IC Requirements-Site Restrictions 

In accordance with the SMP, the Site has a series of Institutional Controls (ICs) in the form of Site restrictions.  
Adherence to these ICs is required by the Environmental Easement.  The Environmental Easement and 
amendments are included as Appendix 1.  ICs identified in the SMP include the following: 
 

 The property may be used for commercial or industrial use; 
 All ECs must be operated and maintained as specified in the SMP; 
 All ECs must be inspected at a frequency and in a manner defined in the SMP; 
 The use of groundwater underlying the property is prohibited without necessary water quality 

treatment as determined by the NYSDOH or the Erie County Department of Health to render it safe 
for use as drinking water or for industrial purposes, and the user must first notify and obtain written 
approval to do so from the NYSDEC; 

 Data and information pertinent to site management must be reported at the frequency and in a 
manner as defined in the SMP; 

 All future activities that will disturb remaining contaminated material must be conducted in 
accordance with the SMP; 

 Maintenance, inspection, and reporting of any physical component of the remedy shall be performed 
as defined in the SMP; 

 Access to the Site must be provided to agents, employees or other representatives of the State of 
New York with reasonable prior notice to the property owner to assure compliance with the 
restrictions identified by the Environmental Easement; 

 The potential for vapor intrusion must be evaluated for any future buildings to be developed in the 
area within the IC boundaries, and any potential impacts that are identified must be monitored or 
mitigated. 

 
Additional ICs identified in the Environmental Easement for the Site include the following: 
 

 Groundwater and other environmental or public health monitoring must be performed as defined in 
the SMP; 

 Monitoring to assess the performance and effectiveness of the remedy must be performed as 
defined in the SMP. 

 
ICs identified on the NYSDEC Site Management Periodic Review Report Notice IC/ECs Certification Form not 
identified above include the following:  

 
 Provisions for further investigation and remediation should large scale redevelopment occur, if any 

of the existing structures which will remain are demolished, or if the subsurface is otherwise made 
accessible. The nature and extent of contamination in areas where access was previously limited or 
unavailable will be immediately and thoroughly investigated pursuant to a plan approved by the 
Department. Based on the investigation results and the Department determination of the need for a 
remedy, a Remedial Action Work Plan (RAWP) will be developed for the final remedy for the Site, 
including removal and/or treatment of any source areas to the extent feasible. Citizen Participation 



 

         

Plan (CPP) activities will continue through this process. Any necessary remediation will be completed 
prior to, or in association with, redevelopment. This includes grossly impacted soil and former refinery 
piping that may be located beneath the commercial building.  

 Provisions for evaluation of the potential for soil vapor intrusion for any current or new buildings on 
the site, including provision for implementing actions recommended to address exposures related to 
soil vapor intrusion; 

 Provisions that should an existing or future building or building foundation be demolished in the 
future, a cover system consistent with that described in Engineering Controls will be placed in any 
areas where the upper one foot of exposed surface soil exceed the applicable SCOs. 

 
4.1.2 Engineering Controls-Site Cover System 

Exposure to remaining contamination in soil/fill at the Site is prevented by a cover system placed over the 
Site. This cover system is comprised of a minimum of 12 inches of clean stone, asphalt pavement, and 
concrete building slabs. Stone cover areas also contain demarcation fabric to serve as a visual layer between 
clean imported cover materials and soil with remaining contamination below. The Excavation Work Plan 
(EWP) provided in Appendix F of the SMP outlines the procedures required to be implemented in the event 
the cover system is breached, penetrated, or temporarily removed, and any underlying remaining 
contamination is disturbed. Work conducted pursuant to the EWP must also be conducted in accordance 
with the procedures defined in a Health and Safety Plan (HASP), which will be developed prior to work 
commencing, and associated Community Air Monitoring Plan (CAMP) prepared for the Site and provided in 
Appendix G of the SMP. The cover system is a permanent control, and the quality and integrity of this system 
will be inspected at defined, regular intervals in perpetuity. 
 
On April 20, 2023, Mr. Chris Finn of LaBella conducted the annual Site inspection, which included traversing 
the Site on foot to observe the current conditions.  The Site Inspection Form is included herein as Appendix 
2.  Appendix 3 includes photographs taken during the Site inspection. 
 
The Site is currently occupied by an approximately 25,800-square foot commercial building that was vacant 
at the time of the Site inspection.  The remaining portions of the Site generally consist of an asphalt extension 
of Babcock Street that extends southward across the Site from Elk Street, and stone cover on the remaining 
portions of the Site to the north and west of the building.  All cover system types were observed to be intact 
at the time of the site inspection. 
 
Additionally, monthly Site inspections were completed from May 2022 through April 2023.  During the 
monthly inspections no concerns were identified associated with the Site cover system aside from the 
emerging woody growth.  The monthly inspections are included in Appendix 2. 
 
4.2 IC/EC Certification 

The IC/EC Certification Form was completed in its entirety as all ICs/ECs are in place for the Site per the 
SMP.  Appendix 4 includes the completed NYSDEC “Site Management Periodic Review Report Notice-
Institutional and Engineering Controls Certification Form.” 

5.0 MONITORING PLAN COMPLIANCE REPORT 

5.1 Requirements 

The Site Wide Inspection Plan is included in Section 4.0 of the SMP and describes the measures for 
evaluating the integrity and effectiveness of the cover system. 
 
The Site Wide Inspection Plan describes the methods to be used for: 
 

 Inspecting the cover system and general Site conditions; 



 

         

 Evaluation of the condition and continued effectiveness of the ECs; 
 Assessing compliance with the ICs, including Site usage; 
 Evaluating Site information periodically to confirm that the remedy continues to be effective in 

protecting public health and the environment;  
 Evaluating Site compliance with requirements of the SMP; and, 
 Preparing the necessary reports for the various monitoring activities. 

 
To adequately address these issues, the Site Wide Inspection Plan provides information on: 
 

 Annual inspection and periodic certification. 
 
5.2 Comparisons with Remedial Objectives 

Cover system monitoring was performed in accordance with the SMP and included the annual visual 
inspection of the cover system components. As described in Section 4.1.2, the cover system was observed 
to be functioning as intended and is continuing to satisfy the remedial objectives for the Site. 
 
5.3 Monitoring Deficiencies 

Aside from the emergence of woody growth, no monitoring deficiencies were noted or experienced during 
the inspection of the cover system or completion of the PRR. 
 
5.4 Monitoring Conclusions and Recommendations 

The procedures utilized to evaluate the performance and effectiveness of the cover system were conducted 
in accordance with the SMP and verified that the cover system is functioning as intended.  No changes to 
the Site Wide Inspection Plan are recommended. 

6.0 OPERATION AND MAINTENANCE PLAN 

The remedy for the Site does not rely on mechanical systems to protect public health and the environment. 
Therefore, no operation and maintenance requirements apply to the Site. 

7.0 CONCLUSIONS AND RECOMMENDATIONS 

The Annual Inspection of the Site was performed on April 20, 2023, by LaBella Associates, DPC as prescribed 
in the SMP. As a result of this inspection, LaBella has determined that the Site is in compliance with all of 
the elements of the SMP. Aside from the emergence of woody growth on the northern fringes of the parcel, 
no other deficiencies or failures of the requirements of the SMP were identified. 
 
As reflected by the signed Institutional and Engineering Controls Certification Form (Appendix 4), LaBella has 
concluded that: 
 

 The required EC/ICs are in place, are performing properly, and remain effective; 
 The Site Monitoring Plan is being implemented; and 
 The remedy continues to be protective of public health and the environment and is performing as 

specified in the RAWP and FER. 
 
No changes to the inspection frequency prescribed in the SMP are recommended. However, given the nature 
of the site and de minimis monitoring activity, it would be recommended to amend the reporting and 
certification frequency to a biennial schedule.  



 

         

8.0 LIMITATIONS 

The conclusions presented in this report are based on information gathered in accordance with generally 
acceptable professional consulting principles and practices.  All conclusions reflect observable conditions 
existing at the time of the Site inspection.  Information provided by outside sources (individuals, agencies, 
laboratories, etc.) as cited herein, was used in the assessment of the Site.  The accuracy of the conclusions 
drawn from this assessment is, therefore, dependent upon the accuracy of information provided by these 
sources.  Furthermore, LaBella is not responsible for the impacts of any changes in environmental standards, 
practices, or regulations subsequent to the performance of services. 
This report is based upon the application of scientific principles and professional judgment to certain facts 
with resultant subjective interpretations.  Professional judgments expressed herein are based upon the facts 
currently available with the limits of the existing data, scope of services, budget, and schedule.  To the extent 
that more definitive conclusions are desired by the Client than are warranted by the current available facts, 
it is specifically Labella’s’ intent that the conclusions and recommendations stated herein will be intended 
as guidance and not necessarily a firm course of action expect where explicitly stated as such.  LaBella 
makes no warranties, expressed, or implied including without limitation, warranties as to merchantability or 
fitness of a particular purpose.  Furthermore, the information provided in this report is not to be construed 
as legal advice. 
 
This assessment and report have been completed and prepared on behalf of and for the exclusive use of Elk 
Street Commerce Park, LLC.  Any reliance on this report by a third party is at such party’s sole risk. 

9.0 REFERENCES 

Final Engineering Report, ExxonMobil Oil Buffalo Terminal: Operable Unit 2 West, Amec E&E PC, December 
2019 
 
Site Management Plan, ExxonMobil Oil Corporation-Former Buffalo Terminal: Operable Unit 2 West, Amec 
E&E PC, December 2019 
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Cover System Onsite? No Cover System Observations:
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Evidence of Standing Water (water that is the result of recent 
precipitation events)
Exposed Marker Layer
Evidence of Erosion Settlement
Evidence of Erosion
Evidence of rutting on gravel cover
Evidence of unauthorized access
Presence of Woody Growth
Animal Burrows
Last inspection observations (document with photos and describe):

Stormwater Collection and Drainage 

Drainage Structures/Pipes Collection System Observations:

Access
Overall Condition Access Rd Condition Observations:
Potholes Observed

Security features inspection

Inspection of fences, gates, etc. observations (document with photos and describe):
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Evidence of Erosion Settlement
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Evidence of unauthorized access
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Animal Burrows
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Stormwater Collection and Drainage 
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Access
Overall Condition Access Rd Condition Observations:
Potholes Observed
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Cover System Onsite? No Cover System Observations:
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Green vegetation growing in the stoned areas.  The vegetation is about 12" tall.  Starting to find
some woody growth mixed in with the vegetation.  
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Green vegetation growing in the stoned areas.  The vegetation is about 12" tall.  Starting to find
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Overall Condition Access Rd Condition Observations:
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Evidence of unauthorized access
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Overall Condition Access Rd Condition Observations:
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Site Photographs 
 

 

 



 

ExxonMobil Oil Former Buffalo Terminal OU-2 West, BCP #C915201C 
45 Orlando Street, Buffalo, New York     

 
 

Facing southwest, garage off Babcock St. 

 
 

Facing northwest, northwestern area of property 

 
 

Facing north, western side of garage 

 
 

Facing southwest, northwestern area of property 

 



 

 

Appendix 4 

 

Institutional and Engineering Controls 
Certification Form 

 

 

 



 1.00
Enclosure 2

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Site Management Periodic Review Report Notice

Institutional and Engineering Controls Certification Form

    Site Details Box 1
Site No. C915201C

Site Name ExxonMobil Oil Former Buffalo Terminal OU-2 West

Site Address:  45 Orlando Street Zip Code: 14210
City/Town: Buffalo
County: Erie
Site Acreage:  4.350

Reporting Period:  April 30, 2022 to April 30, 2023

YES NO

1. Is the information above correct? ❏ ❏

If NO, include handwritten above or on a separate sheet.

2. Has some or all of the site property been sold, subdivided, merged, or undergone a 
tax map amendment during this Reporting Period? ❏ ❏

3. Has there been any change of use at the site during this Reporting Period
 (see 6NYCRR 375-1.11(d))? ❏ ❏

4. Have any federal, state, and/or local permits (e.g., building, discharge) been issued 
for or at the property during this Reporting Period? ❏ ❏

If you answered YES to questions 2 thru 4, include documentation or evidence 
that documentation has been previously submitted with this certification form.

5. Is the site currently undergoing development? ❏ ❏

Box 2

YES NO

6. Is the current site use consistent with the use(s) listed below? ❏ ❏ 

Commercial and Industrial

7. Are all ICs in place and functioning as designed? ❏ ❏

IF THE ANSWER TO EITHER QUESTION 6 OR 7 IS NO, sign and date below and

DO NOT COMPLETE THE REST OF THIS FORM.  Otherwise continue.

A Corrective Measures Work Plan must be submitted along with this form to address these issues.

______________________________________________________ _________________

Signature of Owner, Remedial Party or Designated Representative Date
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 1.00

Parcel Institutional ControlOwner

122.12-1-20.11 Elk Street Commerce Park, LLC
Ground Water Use Restriction
Site Management Plan
Monitoring Plan
Soil Management Plan
Landuse Restriction
IC/EC Plan

Building Use Restriction

The remedy achieves a Track 4 commercial use cleanup at a minimum and includes the imposition of a an 
environmental easement and a site management plan as described below.
 
 • INSTITUTIONAL CONTROLS
 Imposition of an environmental easement for the controlled property that:
 o requires the remedial party or site owner to complete and submit to the Department a periodic 
certification of institutional and engineering controls in accordance with Part 375-1.8 (h)(3); 
 o allows the use and development of the controlled property for commercial and industrial uses as defined 
by Part 375-1.8(g), although land use is subject to local zoning laws; 
 o restricts the use of groundwater as a source of potable or process water, without necessary water 
quality treatment as determined by the NYSDOH or County DOH; and 
 o requires compliance with the Department approved Site Management Plan.
  
 • SITE MANAGEMENT PLAN
 A Site Management Plan which includes the following:
 o an Institutional and Engineering Control Plan that identifies all use restrictions and engineering controls 
for the site and details the steps and media-specific requirements necessary to ensure the following 
institutional and/or engineering controls remain in place and effective:
 Institutional Controls: Environmental Easement described above.
 Engineering Controls:  discussed in engineering control description.
 This plan includes, but may not be limited to: 
 - an Excavation Plan which details the provisions for management of future excavations in areas of 
remaining contamination;
 - descriptions of the provisions of the environmental easement including any land use and groundwater 
use restrictions; 
 - a provision for further investigation and remediation should large scale redevelopment occur, if any of 
the existing structures which will remain are demolished, or if the subsurface is otherwise made accessible.  
The nature and extent of contamination in areas where access was previously limited or unavailable will be 
immediately and thoroughly investigated pursuant to a plan approved by the Department.  Based on the 
investigation results and the Department determination of the need for a remedy, a Remedial Action Work 
Plan (RAWP) will be developed for the final remedy for the site, including removal and/or treatment of any 
source areas to the extent feasible. Citizen Participation Plan (CPP) activities will continue through this 
process.  Any necessary remediation will be completed prior to, or in association with, redevelopment.  
This includes grossly impacted soil and former refinery piping that may be located beneath or in the 
immediate vicinity to the onsite garage.
 - a provision for evaluation of the potential for soil vapor intrusion for any current or new buildings on the 
site, including provision for implementing actions recommended to address exposures related to soil vapor 
intrusion;
 - a provision that should an existing or future building or building foundation be demolished in the future, a 
cover system consistent with that described in Engineering Controls will be placed in any areas where the 
upper one foot of exposed surface soil exceed the applicable SCOs;
 -       provisions for the management and inspection of the identified engineering controls:
 - maintaining site access controls and Department notification; and
 - the steps necessary for the periodic reviews and certification of the institutional and/or engineering 
controls.

SITE NO. C915201C Box 3

Description of Institutional Controls

Box 4

Description of Engineering Controls



 1.00Parcel Engineering Control

122.12-1-20.11
Cover System

1.  SITE COVER
A site cover was installed to allow for commercial use of the site in areas where the upper one foot of 
exposed surface soil will exceed the applicable soil cleanup objectives (SCOs) and over 
stabilized/treated soil.  Where a soil cover is to be used it will be a minimum of one foot of soil placed 
over a demarcation layer, with the upper six inches of soil of sufficient quality to maintain a vegetative 
layer.  Soil cover material, including any fill material brought to the site, will meet the SCOs for cover 
material for the use of the site as set forth in 6 NYCRR Part 375-6.7(d). Substitution of other materials 
and components may be allowed where such components already exist or are a component of the 
tangible property to be placed as part of site redevelopment.  Such components may include, but are 
not necessarily limited to: pavement, concrete, paved surface parking areas, sidewalks, building 
foundations and building slabs.

Box 5

Periodic Review Report (PRR) Certification Statements

1. I certify by checking "YES" below that:

a)  the Periodic Review report and all attachments were prepared under the direction of, and 

reviewed by, the party making the Engineering Control certification;

b)  to the best of my knowledge and belief, the work and conclusions described in this certification 
are in accordance with the requirements of the site remedial program, and generally accepted 

engineering practices; and the information presented is accurate and compete.
YES NO

❏ ❏

2. For each Engineering control listed in Box 4, I certify by checking "YES" below that all of the 
following statements are true:

 
(a)  The Engineering Control(s) employed at this site is unchanged 
since the date that the Control was put in-place, or was last approved by the Department;

(b)  nothing has occurred that would impair the ability of such Control, to protect public health and 
the environment;

(c)  access to the site will continue to be provided to the Department, to evaluate the 
remedy, including access to evaluate the continued maintenance of this Control;

(d)  nothing has occurred that would constitute a violation or failure to comply with the 
Site Management Plan for this Control; and 

(e)  if a financial assurance mechanism is required by the oversight document for the site, the 
mechanism remains valid and sufficient for its intended purpose established in the document.

YES NO

❏ ❏

IF THE ANSWER TO QUESTION 2 IS NO, sign and date below and

DO NOT COMPLETE THE REST OF THIS FORM. Otherwise continue.

 

A Corrective Measures Work Plan must be submitted along with this form to address these issues.

______________________________________________________ _________________

Signature of Owner, Remedial Party or Designated Representative   Date
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