HARRIS BEACH 2

ATTORNEYS AT LAw

LARKIN AT EXCHANGE
October 20, 2005 726 EXCHANGE STREET, SUITE 1000

BUFFALO, NEW YORK 14210
(716) 200-5224 FAX

DirecT: (716)200-5180

Via Overnight Delivery

Ms. Kelly Lewandowski

Chief, Site Control Section

New York State Dept. of Environmental Conservation
Division of Environmental Remediation

625 Broadway

Albany, NY 12233

Re:  Brownfield Cleanup Program (BCP) Application of 9505 Main Street, LLC
under Environmental Conservation Law § 27-1407

Dear Ms. Lewandowski:

On behalf of our client, 9505 Main Street, LLC, we hereby apply for a determination that
9505 Main Street, LLC (the “LLC”) is eligible to participate as a volunteer in the Brownfield
Cleanup Program under Section 27-1407 of the New York Environmental Conservation Law.

The LLC is making this application, attached hereto along with the binder and exhibits,
for purposes of developing an approximately 90,000 square foot manufacturing facility on 12
acres of land at the Buffalo Lakeside Commerce Park (formerly know as the Union Ship Canal)
(the “Site”).

By way of background, please note that the Site comprises portions of two parcels (Parcel
1 and Parcel 2) at the Buffalo Lakeside Commerce Park, each of which is subject to the
Voluntary Cleanup Program ("VCP") and a Voluntary Cleanup Agreement ("VCA") with
Downtown Development, Inc., as the Volunteer thereunder. The site number for Parcel 1 is
V00319-9, the VCA index number is B9-0568-99-12(A), and the VCA is attached hereto as
Exhibit B. The site number for Parcel 2 is V00435-9, the VCA index number is B9-0568-99-
12(B), and this VCA is attached hereto as Exhibit C.

Please note that on July 16, 2004, the New York State Department of Environmental
Conservation and Krog USC Associates I, LLC, executed a Brownfield Site Cleanup Agreement
for the parcel of property located immediately adjacent to the real property that is the subject of
the LLC’s Brownfield Cleanup Program Application. It is contemplated that the LLC will
mimic processes that Krog USC Associates I, LLC utilized in obtaining acceptance into and
compliance with the Brownfield Cleanup Program from application submission through
remediation and construction.
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In support of this application, the following documents are enclosed:

1. Fully executed Brownfield Cleanup Program Application Form (the “Application”) and
Power of Attorney;

2. Exhibit A:
3. Exhibit B:
4. Exhibit C:
5. Exhibit D:
6. Exhibit E:
7. Exhibit F:
8. Exhibit G:
9. Exhibit H:
10. Exhibit I

11. Exhibit J:

12. Exhibit K:

13. Exhibit L:

14. Exhibit M:

15. Exhibit N:

Contract for Sale of Land and Assignment of Contract;

VCP Agreement: Index #: B9-0568-99-12(A);

VCP Agreement: Index #: B9-0568-99-12(B);

Erie County Tax Map;

Metes and Bounds Description;

Site Map and USGS Quad Map;

“Historical Summary and Archival Photographs of the Hanna
Furnace Corporation and the Union Ship Canal”, November

2002, PanAmerican Consultants, Inc.;

“Final Generic Environmental Impact statement for the
Development of the Union Ship Canal District”, January 2002,
Ecology and Environment, Inc.;

“Hanna Furnace Site: Characterization of the Former Railroad
Yard”, June 1999 and Revised October 1999, Malcolm Pirnie, Inc.;
“Supplemental Investigation Report: Hanna Furnace Site — The
Former Railroad Yard Area (Subparcel 1), July 2000 and Revised
January 2001, Malcolm Pirnie, Inc.;

“Site Investigation Report, Hanna Furnace — Parcel 27, June 2002,
O’Brien & Gere Engineers, Inc.;

“Remedial Action Work Plan, Hanna Furnace Site, The Former
Railroad Yard Area (Subparcel 1)”, February 2002, Malcolm
Pirnie, Inc.;

“Remedial Action Work Plan, Hanna Furnace Site: Subparcel 2,
Buffalo, New York”, November 2002, O’Brien & Gere Engineers,
Inc.;

Site Contact List

Please note that Exhibits G through M are separately bound reports that are attached to
this application, but separate from the separately bound application, attachments, and Exhibits A

through F and N.

Also please note that I have enclosed a copy of the letter to the Dudley Branch Library,
located at 2010 South Park Avenue, Buffalo, New York, confirming that this branch will serve as
the document repository with respect to this Application.

C:\Documents and Settings\mrepp\Local Settings\Temporary Internet Files\OLK34\BCP Application Ltr v21.doc
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Upon review by your office of the foregoing, we request that LLC enter into a
Brownfield Cleanup Agreement ("BCA") as soon as practicable so that costs incurred after
execution thereof are eligible for purposes of claiming the BCP Brownfield Redevelopment Tax
Credit. It is understood that the BCA will supercede and replace the VCA for Parcel 1 and the
VCA for Parcel 2 only with respect to the Site.

If you need further information in connection with this application, or are considering a
determination inconsistent with the above request, please contact me at 716-200-5180.

Very truly yours,

Robert G. Murray

C:\Documents and Settings\mrepp\Local Settings\Temporary Internet Files\OLK34\BCP Application Ltr v21.doc
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October 20’ 2005 726 EXCHANGE STREET, SUITE 1000
BUFrALO, NEW YORK 14210
(716) 200-5224 Fax
DIRECT: (716) 200-5180

Susan LoPatriello

Branch Manager

Dudley Branch Library

2010 South Park Avenue
Buffalo, New York 14220

Re:  Document Repository for Brownfield Cleanup Program (BCP) Application of
9505 Main Street, LL.C

Dear Susan:

Thank you for authorizing the Dudley Branch Library to serve as the document
repository with respect to the aforementioned Brownfield Cleanup Program Application. I will
follow up with you at the appropriate time with respect to document delivery.

Should you have any questions or concerns, please feel free to contact me at 200-5180.

Very truly yours,
Ru ooy
Robert G. Murray

RGM:mar
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BROWNFIELD CLEANUP PROGRAM (BCP) APPLICATION
ECL ARTICLE 27/ TITLE 14

DEPARTMENT USE ONLY
BCPSITE#:

NAME 9505 Main Street, LLC

ADDRESS 9505 Main Street

CITY/TOWN Clarence NY ZIPCODE 14031
PHONE 716-759-2350 FAX  716-759-1693 EMALL
NAME OF REQUESTOR’S REPRESENTATIVE Robert G. Murray, Esq.

ADDRESS Harris Beach PLLC, 726 Exchange Street, Suite 1000

CTY/TOWN  Buffalo, NY ZIPCODE 14210

PHONE 716-200-5180 FAX  716-200-5224 EMAIL , urray@harrisbeach. cor

L

NAME OF REQUESTOR’S CONSULTANT  * Kent McManus

ADDRESS  Malcolm Pirnie, 40 Centre Drive -

CITYITOWN 6y chard Park, NY " ZIPCODE 14127

PHONE 716-667-0900 FAX ¥ E kmemanus@Pirnie.com

NAME OF REQUESTOR’S ATTORNEY Robert G. Murray , Es q.

ADDRESS  Harris Beach PLLC, 726 Exchange Street, Suite 1000

CITY/TOWN Buffalo, NY : ZIPCODE 1,910

PHONE 716-200-5180 FAX 716-200-5224 E

~-MAIL
bmurray@harrisbeach.con

i

THE REQUESTOR MUST CERTIFY THAT IT IS EITHER A PARTICIPANT OR VOLUNTEER IN ACCORDANCE WITH ECL § 27-1405 (1) BY
CHECKING ONE OF THE BOXES BELOW:

[J pARTICIPANT ¥ vOLUNTEER

A requestor who either 1) was the owner of the site at the time of the disposal ~ A requestor other than a participant, including a requestor whose liability arises solely

of hazardous waste or discharge of petroleum or 2) is otherwise a person  as a result of ownership, operation of or involvement with the site subsequent to the

responsible for the contamination, unless the liability arises solely as aresult  disposal of hazardous waste or discharge of petroleum.

of ownership, operation of, or involvement with the site subsequent to the

disposal of hazardous waste or discharge of petroleum. NOTE: By checking this box, the requestor certifies that he/she has exercised
appropriate care with respect to the hazardous waste found at the facility by taking
reasonable steps to: i) stop any continuing discharge; ii) prevent any threatened future
release; and iii) prevent or limit human, environmental, or natural resource exposure
to any previously released hazardous waste.

Requestor Relationship to Property (check one):
[ previous Owner 3 Current Owner lﬁ Potential /Future Purchaser O other

If requestor is not the site owner, requestor will have access to the £;gpfsrty throughout the BCP project. ﬁYes O No

(Note: proof of site access must be submitted for non-owners)

Page 1 of 6

** See Exhibit A for a copy of the Contract For Sale of Land (note that the Contract For
Sale has been assigned from Cobey, LLC to 9505 Main Street, LLC).



SITE/PROPERTYNAME: Buffalo Lakeside Commerce Park %%

ADDRESSLOCATION 1818 Fuhrman Blvd. cirystowNn  Buffalo NY ZIPCODE 14024

MUNICIPALITY(IF MORE THAN ONE, LIST ALL):

City of Buffalo
COUNTY Erie SITE SIZE (ACRES) ~ 12.3

LATITUDE (degrees/minutes/seconds)  42° 49' 58, 85"N LONGITUDE (degrees/minutes/szconds)  78° 50" 59, 74"W

HORIZONTAL COLLECTION METHOD: Field Survey TOPCON | HORIZONTAL REFERENCE DATUM: NADS83

FOR EACH PARCEL, FILL OUT THE FOLLOWING TAX MAP INFORMA TION (if more than three parcels, attach additional information)

Parcel Address Parcel No Section No.  Block No Lot No. Acreage
Ship Canal Parkway 1 132.19] 1 [25%2°Y 2.667
Ship Canal Parkway 2 132.19] 1 agt,of 5 184
Ship Canal Parkway 3 li32.10] 1 [FaEtof 4 508

See Exhibit D Oves 3o

I. Do the site boundaries correspond to tax map metes and bounds?

See Exhibit E

If no, please attach a metes and bounds description of the site.

é-(‘{es 0 No

t

Is therequired site.map attached to the application? (application will not be processed without site map)
ST ESh TR °F P (epp ' proe P

3. Is the site part of a designated En-zone pursuant to Tax Law § 21(b)(6)? Oves ENo
For more information go to:
http//www.nylovesbiz com/Productivity_Energy end_Environment/BrownField Redevelopment/default.asp
If yes, identify area (name)
J50% [J100% of the site is in the En-zone (check one)
SITE DESCRIFTION NARRATIVE:
See attachment
See also Exhibits G and H
List of Existing Easements (type here or attach information) See attachment
Easement Holder Description
List of Permits Relating to the Proposed Site (type here or atiach information)
Iype Issuing Agency Description
Storm Water Discharge NYSDEC Section 402 SPDES Permit
Permit for Construction
Activity
Indirect Discharge Permit Erie County DEP Sewer Discharge Permit

Initials of each Requestor: @d

. %3gf2(ﬁ‘6 .
*% See Exhibits B and C containing fully executed copies of Voluntary Cleanup
Program Agreements for the parcels that are the subject of thils applicationm.



OWNER’S NAME (if different from requestor) ~ Buffalo Urban Development Corporation

ADDRESS 275 0Oak Street
CITY/TOWN  Buffalo, New York ZIPCODE 14203
PHONE FAX E-MAIL

OPERATOR’S NAME (if different from requestor or owner)

ADDRESS

CITY/TOWN ZIr CODE

PHONE FAX E-MAIL

If answering “yes” to any of the following questions, please provide an explanation as an attachment.

1. Are any enforcement actions pending against the requestor regarding this site? Oves

2. Is the site subject to an existing order for the contamination? Oves

3. Is the requestor subject to an outstanding claim by the Spill Fund for this site? Oyes

4. Has the requestor violated any provision of ECL Article 27? Oyes

5. Has the requestor been previously denied entry to the BCP? Oves

6. Has the requestor committed a negligent or intentionally tortuous act regarding hazardous waste or Hyes
petroleum?

7. Has the requestor been convicted of a criminal offense that involves a violent felony, fraud, bribery, perjury, Cves
theft, or offense against public administration?

8. Has the requestor knowingly falsified statements or concealed material facts in a matter related to the Oves
Department?
9. Has the requestor, based on the provisions of ECL Article 27-1407 (or a similar provision of federal or state Oyes

1. Is the site listed on the National Priorities List? Oves
2. Is the site listed on the NYS Registry of Inactive Hazardous Waste Disposal Sites? Ovyes
If yes, please provide:  Site # Class #
3. Is the site subject to a permit under ECL article 27, title 9, other than an Interim Status facility? Oves
If yes, please provide: Permit type: EPA ID Number:
Date permit issued: Permit expiration date:
4. Is the site subject to a cleanup order under navigation law Article 12 or ECL Article 17 Title 10?7 Oyes

If yes, please provide:  Order #

5. Is the site subject to a state or federal enforcement action related to hazardous waste or petroleum? Oves
If yes, please provide explanation as an attachment.

Please attach a description of the project which includes the following components:

« Purpose and scope of the project

 Estimated project schedule See attachment.

law), committed an act or failed to act, and such act or failure to act could be the basis for denial of a BCP application?

BINo
@No
@No
@No
@No

BiNo
BENo
BNo
BiNo

ENo
@No

@No

BiNo
@No

Page 3 of 6




To the extent that existing information/studies/reports are available to the requestor, please attach the following:
1. Environmental Reports
A phase I environmental site assessment report prepared in accordance with ASTM E 1527 (American Society for Testing and
Materials: Standard Practice for Environmental Site Assessments: Phase I Environmental Site Assessment Process), and all
environmental reports related to contaminants on or emanating from the site. See EXhibits I, J, K

If a final investigation report is included, indicate whether it meets the requirements of ECL Article 27-1415(2): Blyes [No

2. Sampling Data: Indicate known contaminants and the media which are known to have been affected: **x

Contaminant Category Soil Groundwater Surface Water Sediment Soil Gas
Petroleum X X

Chlorinated Solvents

Other VOCs

SVOCs X

Metals X X

Pesticides

PCBs

Other* X X

*Please describe: ___pH

3. Suspected Contaminants: Indicate suspected contaminants and the media which may have been affected:

Contaminant Category | Soil Groundwater Surface Water Sediment Soil Gas

Petroleum

Chlorinated Solvents

Other VOCs

SVOCs

Metals

Pesticides

PCBs

Other*

*Please describe:

4, INDICATE KNOWN OR SUSPECTED SOURCES OF CONTAMINANTS:

[ Above Ground Pipeline or Tank DLagoons or Ponds [EUnderground Pipeline or Tank EHlsurface Spill or Discharge
Routine Industrial Operations umping or Burial of Wastes DSeptic tank/lateral field Obrums or Storage Containers

DAdjacent Property O Seepage Pit or Dry Well DFoundry Sand DElectroplating

Ccoal Gas Manufacture Bindustrial Accident Ounknown

Other:

5. INDICATE PAST LAND USES:

Ocoat Gas Manufacturing DManufacturing DAgricultural Co-op DDry Cleaner DSalvage Yard UIBulk Plant
DPipeline Oservice Station L angsit DTa.nnery DElectroplatino Ounknown
Other 1industrial - heavy steel making
6. Owners
A list of previous owners with names, last known addresses and telephone numbers (describe requestor’s relationship, if any, to
each previous owner listed. If no relationship, put “none”). See attachment

7. Operators
A list of previous operators with names, last known addresses and telephone number (describe requestor’s relationship, if any, to

each previous operator listed. If no relationship, put “none”). See attachment

#% See Exhibits I, J, K, L, M Page 4 of 6
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Please attach, at a minimum, the names and addresses of the following: See attachment

1
2
3
4

. The chief executive officer and zoning board chairperson of each county, city, town and village in which the site is located.
. Residents, owners, and occupants of the site and properties adjacent to the site.
. Local news media from which the community typically obtains information.

. The public water supplier which services the area in which the site is located.

5. Any person who has requested to be placed on the site contact list. =~ See Exhibit N

6.

7. The location of a document repository for the project (e.g., local library). In addition, attach a copy of a letter sent to the
repository acknowledging that it agrees to act as the document repository for the site.

The administrator of any school or day care facility located on or near the site.

Current Use:  [J Residential ] Commercial B Industrial B Vacant [J Recreational ~(check all that apply)

Intended Use: [Unrestricted [J Residential B Commercial [F Industrial

Please check the appropriate box and provide an explanation as an attachment if appropriate. Provide a copy of the local zoning
classifications, comprehensive zoning plan designations, and/or current land use approvals.

Yes No
1. Do current historical and/or recent development patterns support the proposed use? (See #12 below B ]
re: discussion of area land uses)
2. Is the proposed use consistent with applicable zoning laws/maps? ).y O
3. Is the proposed use consistent with applicable comprehensive community master plans, local waterfront b3 ]
revitalization plans, designated Brownfield Opportunity Area plans, other adopted land use plans?
4. Are there any Environmental Justice Concerns? (See §27-1415(3)(p)). 0 &
5. Are there any federal or State land use designations relating to this site? | &
6. Do the population growth patterns and projections support the proposed use? K O
7. Is the site accessible to existing infrastructure? X 0
8. Are there important cultural resources, including federal or state historic or heritage sites or Native | &
American religious sites proximate to the site? See Exhibit G
9. Are there important federal, state or local natural resources, including waterways, wildlife refuges, | &
wetlands, or critical habitats of endangered or threatened species proximate to the site?
10. Are there floodplains proximate to the site? | &
11. Are there any institutional controls currently applicable to the site? ¢ ee FExhibits L and M 0 &

12. Describe on attachment the proximity to real property currently used for residential use, and to urban, commercial, industrial,
agricultural, and recreational areas. See Exhibits G and H

13. Describe on attachment the potential vulnerability of groundwater to contamination that might migrate from the site, including
proximity to wellhead protection and groundwater recharge areas. See Exhdbits I, J, X, L, and

14. Describe on attachment the geography and geology of the site. See Exhibits G and H

Page 5 of 6



(By requestor who is an individual)
[ hereby affirm that information provided on this form and its attachments is true and complete to the best of my knowledge and
helief. [ am aware that any false statement made herein is punishable as a Class A misdemeanor pursuant to section 210.45 of the

Penal Law.

Date: Signature: Print Name:

(By an requestor other than an individual)

1 certify that [ am NEMBER (title) of ?soxﬂkhsn&(entity); that I am authorized by that entity to make this
application; that this application was prepared by me or under my supervision and direction; and that information provided on this
form and its attachments is troe and complete to the best of my Inowledge and belief. I am aware that any false statement made
herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law.

Date: lulwlbf Signature: _\ EJ'CQq- 6"&‘ Print Name: TRogeard -CATLE

SUBMITTAL INFORMATION

Three (3) complete copies are required.

. Two (2) copies, one hard copy with original signatures and one electronic copy in Portable Document Format (PDF) ona CD
or diskette, must be sent to:

Chief, Site Conirol Section
New York State Department of Eavironmental Conservation
Division of Environmental Remediation

625 Broadway

Albany, NY 12233-7020

. One (1) hard copy must be sent to the DEC regional contact in the regional office covering the county in which the site is
focated. Please check our website for the address of our regional offices: http://www.dec.state‘ny.us/websne/d-er/mdex.html

FOR DEPARTMENT USE ONLY
BCP SITE T&A CODE: LEAD OFFICE:

Page 6 of 6



Attachment to Brownfield Cleanup Program Application
9505 Main Street, LL.C

Section II: Site Description Narrative:

The project site is located in the Buffalo Lakeside Commerce Park, formerly
known as the Buffalo Union Ship Canal District, which is located within South Buffalo’s
historic industrial area. The site was formerly used by heavy steel-making companies
and related supporting industries. The area currently consists of vacant industrial land
adjacent to the Union ship Canal (former slip for bulk cargo carriers that is connected to
Lake Erie) and currently provides no employment or tax base.

As stated within the materials contained in Exhibits I, J, K, L, and M, there are
several surface soil, subsurface soil, and groundwater conditions that are consistent with
the historic industrial use of the project site. Semi-volatile organic compounds, PAHs,
and various heavy metals are the most prevalent constituents found on-site. Volatile
organic compounds and PCBs have also been sporadically detected within the project
area. Although the magnitude of the impact of the aforementioned constituents is
considered to be minimal, it has already been determined that the entire site must, at a
minimum, be covered with clean fill (or asphalt for roadways and parking lots, and
concrete for sidewalks and buildings) to reduce potential exposure risks associated with
direct contact with the soil.

The project site is located within the Buffalo Urban Renewal Area and the
Buffalo Empire Zone. Empire Zones are state designated highly distressed areas,
wherein such a designation is intended to stimulate investment and economic growth and
employment in return for state tax credits and exemptions.

Section II: List of Existing Easements:

Notice of Agreement with respect to the New York State Voluntary Cleanup
Program made by Development Downtown, Inc. (predecessor in interest to Buffalo
Urban Development Corporation) with the New York State Department of Environmental
Conservation.

Utility easements exist within a twenty (20) foot wide permanent easement (inside
and along the entire northerly and easterly boundaries of the Property) for Niagara
Mohawk Power Corporation, Verizon New York, Inc., and National Fuel Gas
Distribution Corporation the installation, maintenance, repair and replacement of any and
all types of underground utility lines.

A roadway right of way easement is held by Erie County.

Page 1 of 4



Attachment to Brownfield Cleanup Program Application
9505 Main Street, LLC

Section VI: Project Description:

9505 Main Street, LLC (the “LLC”) intends to develop an approximately 90,000
square foot manufacturing facility (the “Facility”) on approximately 12 acres of land
located at the Buffalo Lakeside Commerce Park in Buffalo, New York (the “Park™). The
land on which the Facility will be constructed is currently vacant. The cost of site
acquisition, environmental remediation, and construction is estimated at approximately
$10 million. The Facility will be occupied by Cobey, Inc. (“Cobey”), a manufacturing
company that has outgrown its existing facilities and that will consolidate its current
operations, presently located at two different facilities within Erie County, New York, at
the Park. Cobey will employ approximately 20 employees at the Facility and anticipates
creating 50 new jobs over the next five years.

This Facility will be located within the Buffalo Urban Renewal Area, and has
only been made financially possible because of the beneficial land conveyance principals
under New York Urban Renewal Law, tax benefits made available to the LLC under the
New York State Empire Zone Program and the New York State Brownfield Cleanup
Program, the tax and other benefits made available to the LLC and Cobey through the
Erie County Industrial Development Agency, and by the environmental liability
protection afforded to the LLC under the New York State Brownfield Cleanup Program.

It is anticipated that remediation and construction activities will take

approximately six months and that the Facility will be in operation by the middle to the
end of 2006.

Section VII: Site’s Environmental History

6. Owners: The LLC is not related to any prior Site owner. Former Site owners and the
current Site owner are listed below in chronological order:

- Hanna Furnace Corporation

- Shenango Furnace Company

- Jordan & Foster Scrap & Recycling Corporation

- City of Buffalo, 65 Niagara Square, Buffalo, NY 14202, 716 851-4200

- Buffalo Urban Development Corporation, 275 Oak Street, Buffalo, New
York 14203 (f/k/a/ Downtown Development Inc., 617 Main Street,
Buffalo, NY 14203, 716 856-6525

7. Operators: The LLC is not related to any former Site operator. Former Site operators
are listed below in chronological order:

Hanna Furnace Corporation

Shenango Furnace Company
Jordan & Foster Scrap & Recycling Corporation

Page 2 of 4



Attachment to Brownfield Cleanup Program Application
9505 Main Street, LLC

VIII. Contact List Information:

1. Chief Executive Officers and Zoning Board Chairpersons Addresses:
Erie County Executive Joel A. Giambra, Edward A. Rath County Building, 95
Franklin Street, Room 1600, Buffalo NY 14202.
Mayor Anthony Masiello, 65 Niagara Square, Buffalo NY 14202.
James Lewis, [II, Chairman, Zoning Board of Appeals, 1801 City Hall, Buffalo
NY 14202.

2. Residents. owners, and occupants of the Site and properties adjacent to the Site:

South Buffalo Railroad
1200-C Scottville Road
Suite 200

Rochester, NY

CSX Transportation Inc.
500 Water Street
Jacksonville, FL 32202

Downtown Development Inc.,
617 Main Street
Buffalo, NY 14203

Sherland Corporation, Inc.
134 Cranewood Drive
West Seneca, NY 14224

3. Local News Media:

The Buffalo News
One News Plaza
P.O. Box 100
Buffalo, NY 14240

Business First
465 Main St.
Buffalo, NY 14203-1793

Page 3 of 4



Attachment to Brownfield Cleanup Program Application
9505 Main Street, LL.C

4. Public Water Supplier:

City of Buffalo Water Division
City Hall

65 Niagara Square

Buffalo NY 14202

5. Persons who have requested to be placed on the Site contact list:

See Exhibit N.

6. School Facilities on/near site: N/A

7. Document Repository:

Dudley Branch Library
2010 South Park Avenue
Buffalo, NY 14220

Page 4 of 4



95035 Main Street, LLC
c/o Robert J. Castle
9505 Main Street
Clarence, New York 14031

October 10, 2005

Chief, Site Control Section

New York State Dept. of Environmental Conservation
Division of Environmental Remediation

625 Broadway

Albany, NY 12233

RE: Brownfield Cleanup Program (BCP) Application of 9595 Main Street, LLC under
Environmental Conservation Law § 27-1407:

As a Member of 9505 Main Street, LLC, (the “Company”), [ hereby appoint Robert G.
Murray, Esq., as attorney with Harris Beach, PLLC, with an office located at 726 Exchange
Street, Suite 1000, Buffalo, New York 14210, to represent the Company for any and all purposes
with respect to the Brownfield Cleanup Program application, and as the person with whom all
officials from the New York State Department of Environmental Conservation will communicate
with respect to all questions and matters relating to the application.

Mr. Murray can be reached 1-716-200-5180. If you have any questions, please contact
me at (716) 759-2350.

Very Truly Yours,

LA, G

Robert J. Castle
Member-9505 Main St LLC

Dated this 10 day of Octobm 2005

Szwcitfvu))\ﬂnfj

ot“arv Public

SUSANNE MARIE PARISH
Notary Public, State of New York
No. 01PAB082091
Qualified in Niagara County
Commission Expires Oct. 21, 2008



EXHIBIT A

Contract for Sale of Land and Assignment of Contract



PART I OF STANDARD FORM OF CONTRACT FOR

SALE OF LAND FOR PRIVATE REDEVELOPMENT

| PART 1
OF
CONI‘RACT FOR
SALE OF LAND FOR PRIVATE REDEVELOPMENT
BY AND BETWEEN

BUFFALO URBAN DEVELOPMENT CORPORATION (“BUDC”)

COBEY, LLC

REDEVELOPER



PART 1

TABLE OF CONTENTS
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12. COUNTERPARTS __________________________ 9
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LIST OF SCHEDULES

A-1. PROPERTY DESCRIPTION/MAPS
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A-3. COPY OF VOLUNTARY CLEAN UP AGREEMENTS AND REMEDIAL
ACTION WORK fLAN S

A-4 COPYOF CLA‘Y DAM DETAIL

A-5 ROADWAY EASEMENT MAPS

A-6. MAP SHOWING UTILITY EASEMENT RESERVED TO BUDC



CONTRACT FOR
SALE OF LAND FOR PRIVATE REDEVELOPMENT

AGREEMENT, consisting of this Part I and also Part Il anmexed hereto and made
a part hereof (which Part I and Part II are together hereinafter called “Agreement”), made
on or as of the ﬁ th day of September 2005, by and between Buffalo Urban
Development Corporation, formerly known as Development Downtown, Inc., a New
York not for profit corporation (hereinafter called “BUDC”) having its office at 275 Oak
Street, Suite 150, Buffalo, New York 14203 in the City of Buffalo, (hereinafter called
“City”), State of New York, '

AND

COBEY, LLC. (hereinafter called “Redeveloper™), having an office for the transaction
of business at ¢/o John Obey and or Robert Castle, Members, 9505 Main Street,
Clarence, New York 14031.

WITNESSETH

WHEREAS, in furtherance of the mission of BUDC, BUDC has undertaken a
program for the clearance and reconstruction or rehabilitation of certain properties in the
City, and in this connection is engaged in carrying out a redevelopment project known as
“The Union Ship Canal Redevelopment Project at Buffalo Lakeside Commerce
Park” (hereinafter called “Project”) in an area (hereinafter called “Project Area”) located
in the City; and

WHEREAS, prior to the date of this Agreement there has been prepared an
Urban Renewal Plan for the Project, said Urban Renewal Plan having been approved by
the Common Council of the City of Buffalo (a copy of the Urban Renewal Plan is
attached hereto and made a part hereof as Schedule A-2) as it hereafter may be amended
from time to time; and

WHEREAS, BUDC has offered to sell and Redeveloper is willing to purchase
approximately 12.3 acres of real property located in the Project Area, being situate
approximately as shown on and more particularly described in Schedule A-1 annexed
hereto and made part hereof (which property as so described is hereinafter called
“Property”), and to redevelop the Property for and in accordance with the uses specified
in the Urban Renewal Plan and the provisions of this Agreement; and

NOW, THEREFORE, in consideration of the foregoing and the mutual
obligations of the parties hereto, each of them does hereby covenant and agree with the
other as follows:



SEC.1 SALE: PURCHASE PRICE.

Subject to all the terms, covenants, and conditions of this Agreement, BUDC will
sell the Property to Redeveloper, and Redeveloper will purchase the Property from
BUDC and pay the amount of Four Hundred and Seventy Five Dollars ($475,000.00)
(hereinafter called «purchase Price”), of which $25,000.00 (the “Deposit™) has on the
date of this Agreement been paid to BUDC on account, the receipt of which is hereby
acknowledged, and the balance shall be paid by Redeveloper to BUDC by bank cashier’s
- check upon delivery of the deed to the Property.

Notwithstanding anything contained in this Agreement to the contrary with
respect to the $25,000.00 Deposit, the following shall apply:

1. The Redeveloper shall have the right to cancel this Agreement between
the date hereof and December 1, 2005 in which event the entire
$25,000.00 Deposit shall be refundable.

2. £ BUDC and or Redeveloper cancels this Agreement at any time after
December 1, 2005, the entire $25,000.00 shall be non-refundable.

The parties to this Agreement acknowledge and agree that the public sector
sources of funding for the placement of infrastructure (roads, utilities, etc.) at the Project
Area require replenishment in order to keep the Project Area and its extended
infrastructure progressing. Redeveloper also acknowledges and agrees that the Purchase
Price for the Property was arrived at by BUDC and Redeveloper based upon an express
agreement and understanding that the Redeveloper will enter into arrangements
acceptable to BUDC in connection with the real property taxation mechanisms available
for the improved Property. Real property taxing mechanisms available for the improved
Property which are acceptable to BUDC and which will facilitate replenishment of the
funding pool utilized for ongoing and future infrastructure needs at the Project Area are
those as are set forth in that certain «Buffalo Lakeside Commerce Park Development and
PILOT Redistribution Agreement” dated as of July 1, 2005 by and among the City of
Buffalo, the County of Erie, the Erie County Industrial Development Agency and Buffalo
Urban Development Corporation. -

SEC. 2 CONVEYANCE OF PROPERTY.

(A) Conditions Precedent: Redeveloper and BUDC understand and agree
that all of the following events are conditions precedent to BUDC’s obligation to convey
the Property to Redeveloper and Redeveloper’s obligation to purchase the Property:

® BUDC’s approval of the Construction Plans (as defined in Section
301 of Part II of this Agreement);
(i) BUDC’s approval of the lease (the “Lease™) to be entered into
between the Redeveloper and Cobey Inc.;
(iii) Redeveloper obtaining a satisfactory commitment for mortgage
financing for the development of the Property and the approval of same by
BUDCG;
(iv)  The Erie County Industrial Development Agency agreeing to assist
in the financing of the development of the Property to include:

(a) Qales tax abatement for Redeveloper and Cobey Inc.

(b) Mortgage tax abatement



(©) PILOT Agreement:

(A)  If Redeveloper qualifies for Empire Zone real estate
tax credits then the PILOT would be 100% of the real estate taxes
on an “as if owned” basis;

(B) I Redeveloper does not qualify for Empire Zone
real estate tax credits then the PILOT would provide for the
«standard” fifteen year phase in of real estate taxes on
improvements to the Property;

(v)  The project being included in the Brownfield Cleanup Program;

(vi) BUDC’s determination that Redeveloper will be willing and able
to enter into arrangements satisfactory o BUDC in connection with
the real property taxation mechanisms available for the improved

Property.

If all of the conditions precedent have not been satisfied by December 1,
2005, then either party may terminate this Agreement.

(B) CONDITIONS SUBSEQUENT: Conveyance of the title to the
Property shall be subject to the conditions subsequent ds provided for in Section 704 of
Part IT hereof.

(C) Form of Deed: BUDC shall convey title to the Property to Redeveloper
by Quit Claim Deed (hereinafter called “Deed”). Such conveyance and title shall be
subject to all easements, conditions, covenants, and restrictions as are approved by
Redeveloper. The Deed shall contain the required references to the provisions contained
‘1 the Declaration of Covenants and Restrictions recorded on January 8, 2004 in the Erie
County Clerks Office in Liber 11066 of Deeds at pages 3018 and 3024 as amended.
BUDC shall not be obligated to spend in excess of $5,000.00 in the aggregate 0 address,
resolve, cure and or satisfy any title concerns, objections and or defects whatsoever. In
the event that $5,000.00 is not enough to resolve Redeveloper’s title concerns, objections
and or defects; and in the further event that BUDC remains unwilling to make the
required additional expenditure, Redeveloper shall have the right to proceed to closing or
immediately cancel this Agreement and receive a refund of the $25,000.00 deposit. Upon
such cancellation, neither party hereto shall any further rights under this Agreement other
than as relates to Redeveloper’s indemnity and insurance obligations to BUDC. The
Deed shall contain a Right of First Refusal in favor of BUDC. The Right of First Refusal
shall cover a five (5) year period beginning on the date the Deed is delivered to
Redeveloper. The provisions of the Right of First Refusal shall be subordinate to
permissible mortgage financing. The Right of First Refusal shall provide that in the event
Redeveloper receives a bona fide offer from a 3™ party to purchase any portion of sublot
3, and or all of sublot 3 of the Property and Redeveloper wishes to accept such bona fide
offer, then Redeveloper shall provide written notice of such offer together with a copy of
such offer (the “Offer Notice™) to BUDC. BUDC shall have the right, but not the
obligation, within fifteen (15) business days following receipt by BUDC of the Offer
Notice to notify Redeveloper of BUDC’s intention to purchase that portion of the
Property which is the subject of the Offer Notice. If BUDC elects to proceed to close on
the purchase, BUDC shall have the right to purchase said property for the lesser of (I) the

~
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amount contained in the bona fide 3™ party purchase offer, or (II) the same price on a pro

rated square foot basis as Redeveloper paid to BUDC for the property under this
Agreement. Closing shall occur within forty-five (45) days of BUDC’s election to
proceed to closing. IFBUDC does not within said fifteen (15) business days elect to
proceed to closing, then Redeveloper shall have the right to sell the property to the 3%
party who made the bona fide purchase offer. The Right of First Refusal shall not be
operative in the case where Redeveloper receives an offer to purchase the entire Property.

(D) Time and Place for Delivery of Deed: BUDC shall deliver the Deed to
the Property to Redeveloper on or before December 15, 2005, or on such other date as
the parties hereto may mutually agree in writing. Conveyance shall be made at the
principal office of BUDC. Redeveloper shall accept such conveyance. If for any reason
whatsoever the delivery of the Deed has not occurred by February 1, 2006, then either
party to this Agreement shall have the right to cancel this Agreement and the $25,000.00
Deposit shall be retained by BUDC. Notwithstanding the foregoing, if delivery of the
Deed has not occurred by February 1, 2006 due to BUDC’s default, the $25,000.00
Deposit shall be refunded to Redeveloper.

(E)  Apportionment of Taxes: City and County taxes, if any, and sewer
rentals allocable to the land and improvements, if any, shall be adjusted as of the date of
delivery of the Deed.

(F)  Recordation of Contract and Deed: Redeveloper shall promptly record
this Agreement and the Deed in the Erie County Clerk’s Office. Redeveloper shall pay all
costs (including but not limited to the cost of transfer tax deed stamps on the Deed) for
recording the Deed and this Agreement.

(G) Evidence of Title: BUDC shall furnish Redeveloper with a copy of
BUDC’s survey of the Property (and more) and a copy of BUDC’s existing fee title
insurance policy relating to the Property and adjoining property. Redeveloper shall order
and pay for a boundary survey of the Property, it being agreed that the final survey and
legal description are subject to the approval of BUDC and Redeveloper. In the event that
Redeveloper or its lender requires title insurance, Redeveloper shall obtain the title
insurance at Redeveloper's sole cost and expense.

SEC. 3 LIQUIDATED DAMAGES. Prior to delivery of the Deed, in the event
Redeveloper shall fail or refuse to complete or perform any term, covenant, condition,
agreement, provision, or stipulation under this Agreement, BUDC, at its option, shall
have the right to declare this Agreement terminated and void, and in such event BUDC
shall be released from any obligation to convey Property to Redeveloper, and BUDC shall
have the right to retain the $25,000.00 Deposit as liquidated damages and notas a
penalty.

SEC. 4 TIME FOR COMMENCEMENT AND COMPLETION OF

IMPROVEMENTS. The construction of the Improvements defined below and
referred to in Section 301 of Part IT hereof shall be commenced on or before April 1, 2006
and completed on or before Octeber 1,2007. The Improvements are hereby defined as an
approximately 90,000 square foot building (with potential for future building expansion
or development) with on-site parking and all necessary related improvements. The term
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“Tmprovements” is further defined in Section 301 of Part I of this Agreement.
Redeveloper agrees that for the first five (5) years after the date of the Deed it shall not
use or permit the Property to be used for any purpose other than for manufacture,
assemblage, development, maintenance, repair, sales, and or distribution and related
activities in connection with oil and water pumps and related systems for the
petrochemical industry.

SEC. 5 Omitted

SEC. 6 EXTENSIONS OF PERFORMANCE TIME. Any extensions of the
fime in which Redeveloper has to fulfill its obligations under this Agreement shall be
subject to the following conditions:

(i) Redeveloper shall request in writing from BUDC an extension of no
more than six (6) months. Such extension shall be granted at the sole discretion of the
President of BUDC. The granting of the extension by the President of BUDC must be in
writing and no course of conduct, implicit or explicit, and no failure to act by BUDC or
any of its officers or employees shall be deemed a granting of such extension. Any
additional time extension must be approved by BUDC, upon such terms and conditions as
may be acceptable to BUDC in BUDC’s sole discretion. Additional extensions shall be
granted or refused in BUDC’s sole discretion but with reference to the totality of
Redeveloper’s efforts, progress and expenditures.

SEC. 7 PERIOD OF DURATION OF COVENANT ON USE. The covenant
pertaining to the uses of the Property, set forth in Section 401 of Part I1 hereof, shall
remain in effect from the date of the Deed until February 1. 2056.

SEC. 8 NOTICES AND DEMANDS. A notice, demand, or other
communication under this Agreement by either party to the other shall be sufficiently
given or delivered if it is dispatched by registered or certified mail, postage prepaid,
return receipt requested, or delivered personally, and )

() Inthe case of Redeveloper, is addressed to or delivered personally to
Redeveloper, and

(ii) Inthe case of BUDC, is addressed to and delivered personally to 275
Oak Street, Suite 150, Buffalo, New York 14203, attention: President, (with a copy to
David Stebbins at the same address and another copy to John V. Heffron, Esqg. at 1100
City Hall, Buffalo, NY 14202) or at such other address with respect to either party as that
party may from time to time designate in writing.

SEC. 9 SPECIAL PROVISIONS.

(A) Early Entry Agreement: Tn the event Redeveloper is desirous of
commencing construction on the Property prior to transfer of title of the Property to
Redeveloper, BUDC agrees to permit Redeveloper to enter upon the Property, providing
the parties hereto each hereby covenant and agree with the other as follows:

FIRST: Redeveloper agrees that the redevelopment permitted under this
Section of the Agresment shall be done pursuant to Construction Plans approved in
writing by BUDC.



SECOND: Redeveloper agrees that all construction shall be done ina
good and workmanlike manner and that Redeveloper shall take all appropriate
precautions to safeguard against injury to persons and damage to property.

THIRD: Redeveloper agrees to comply with all Federal, State, County
and City laws, rules, regulations which are applicable to the redevelopment of the
Property.

FOURTH: Redeveloper agrees, without limitation and at no cost to
BUDC or the City of Buffalo, to defend, indemnify and hold harmless BUDC from any
and all damages, claims, suits, actions, and costs because of bodily injury or sickness,
including death, sustained by any person or persons and from damage to or loss of
property, including the loss of use thereof, caused directly or indirectly as a result of the
redevelopment work performed on the Property.

FIFTH: Prior to Redeveloper entering upon the Property as herein
provided, it shall secure and deliver to BUDC a Certificate of Insurance evidencing
General Liability Insurance and property damage coverage naming BUDC, the City of
Buffalo and ECIDA as insured. Said insurance COVerage shall be maintained by
Redeveloper at its expense for the duration of this Early Entry Agreement in an amount of
not less than FIVE MILLION DOLLARS ($5,000,000.00) for each occurrence and in
the aggregate for injuries or death sustained by any one or more persons and not less than
THREE HUNDRED THOUSAND DOLLARS ($300,000.00) for property damage; to
protect BUDC, their agents and employees from any and all claims and damages for
personal injuries, or death, or from damage to any property arising from any cause
resulting from or proximately caused by Redeveloper’s entrance upon and/or work
performed by Redeveloper pursuant to this Section of this Agreement. BUDC reserves
the right to insist upon ECIDA and/or the City of Buffalo to also be named as insureds
under the Certificate of Insurance, all at Redeveloper’s sole expense.

SIXTH: Each Certificate of Insurance shall contain a provision providing
for fifteen (15) days prior written notice to BUDC of Redeveloper’s or insurance
company’s intention to cancel or materially change said policies.

SEVENTH: In the event that Redeveloper fails to accept title to the
Property pursuant to this Agreement or the Redeveloper otherwise abandons its efforts to
proceed with the redevelopment of the Property, then Redeveloper shall, at no costto
BUDC, restore the Property to its former condition and either remove any structure, or

part thereof, which it constructed on the Property or reimburse BUDC for the cost of
removing said structure.

FIGHTH: Any and all manner of claim, mechanics lien, encumbrance, -
liability and damage arising or resulting from any of the work performed by or for
Redeveloper shall be satisfied by Redeveloper, at no cost to BUDC, by vacating or
bonding same within thirty (3 0) days of the filing date thereof.

NINTH: Under no circumstances shall BUDC be obligated to complete
the construction of any Improvements commenced by Redeveloper.

TENTH: The unrestricted right to enter upon the Property at any time for
any reason is reserved to BUDC.

ELEVENTH: This Section of the Agreement shall terminate upon the
transfer of title to the Property to Redeveloper pursuant to this Agreement. Any
extension hereof shall be upon mutual agreement of the parties hereto.



TWELFTH: All conditions referred to in Section 2 (A) () (2), (b) and (¢)
must be received and approved by BUDC prior to commencement of any construction
under this Section 9.

(B)  Omitted

(C)  Statements and Representations: The parties shall not be liable or
bound by any verbal or written statements, representations, real estate brokers “set ups” or
information pertaining to Property furnished by any real estate. broker, agent, employee,
servant, or any other person, unless the same are specifically set forth in writing signed by
the parties. The parties further acknowledge that neither party nor any agent or
representative of either party has made, and that BUDC is not liable for or bound in any
manner by, any express or implied warranties, guarantees, promises, statements,
inducements or representations of information pertaining to the Property.

(D) Indemnification: Redeveloper agrees to defend and indemnify BUDC
against the claims of any broker arising as a result of any negotiations had by
Redeveloper with any broker in connection with this Agreement. Redeveloper further
agrees, at BUDC’s option, to provide legal counsel, representation and litigation expenses
to BUDC, at no cost to BUDC, or to pay all legal fees of an attorney of BUDC’s choosing
and all other costs of litigation for any litigation that may result from any claims that may
be brought by any broker against BUDC in connection with this Agreement.
Notwithstanding the foregoing, if and when the sale of the Property to Redeveloper under
this Agreement actually closes, BUDC shall pay Larry Brassel of Brassel Commercial
Realty, Inc. a broker commission in the amount of 5% of the Purchase Price actually paid
to BUDC.

SEC. 10 PROHIBITION AGAINST ASSIGNMENT OF AGREEMENT.

Notwithstanding anything to the contrary contained in this Agreement,
Redeveloper shall not assign this Agreement in whole or in part to any other party,
corporation, partnership or other legal entity without the prior written approval of BUDC.
BUDC shall have the right to grant or deny approval in BUDC’s sole discretion.

~  SEC. 11 PROJECT SIGNS AND PUBLICITY. Redeveloper agrees to
construct and install a minimum of two (2) project signs containing the names of BUDC
and such other development agencies and governmental entities and officials as are
directed by BUDC.

Project signs shall be weatherproof and shall be carefully maintained, until the
Project has been completed.

Signs shall have a background of red, white and blue in three (3) equal horizontal
segments. Size and number of signs shall be appropriate to the site and adequate to mark
it. Signs shall not be smaller than 4°x 6’ or larger than 8°x 8°, except to meet special or
local requirements.

Redeveloper shall submit a sample of the proposed sign to the President of BUDC
for approval prior to sign production, construction and installation.

BUDC shall have the unrestricted right to publicize this Agreement.

SEC. 12 COUNTERPARTS. This Agreement may be executed in up to six (6)
counterparts, each of which shall constitute one and the same instrument.



SEC. 13 REMEDIAL ACTION WORK PLANS (“RAWPS”) AND
VOLUNTARY CLEANUP AGREEMENTS (“VCAS”). Redeveloper has read the
RAWPS and the VCAS related to the Property and agrees to comply with all of the
provisions contained in the RAWPS and in the VCAS (including but not limited to the
provisions contained in the Soil Fill Management Plans and the Operation, Monitoring
and Maintenance Work Plans as contained in the RAWPS) during construction and
during Redeveloper’s ownership of the Property. Redeveloper agrees and acknowledges
that Redeveloper’s agreement to this provision is a material inducement 1o BUDC to
enter into this Agreement with Redeveloper and that Redeveloper’s default and or non-
compliance with this provision and or the provisions of the VCAS and or the RAWPS
shall trigger BUDC’s rights to obtain injunctive relief, an order or orders for specific
performance, an award of costs and or consequential damages and or other damages. The

foregoing rights shall not limit any other rights BUDC has at law or in equity. A copy of
each of the VCAS and RAWPS are attached hereto and made a part hereof as Schedule
A-3. These provisions are intended specifically to run with the land and the Property and
be binding upon Redeveloper and all Redeveloper’s successors and or assigns as well as
binding upon future owners of the Property. In the event that any work performed
violates the RAWPS and or the VCAS, Redeveloper agrees to indemnify and hold BUDC
harmless from any and all costs, damages and claims that may be made against BUDC '
and or Redeveloper as a result of such violation.

The Redeveloper may elect to participate in the Brownfield Cleanup Program and
if approved for inclusion in the Brownfield Cleanup Program by the New York State
Department of Environmental Conservation, the BUDC and Redeveloper agree as
follows:

()  To amend this Agreement to provide as follows:

6y References in this Section 13 of Part I of this Agreement to VCAS
and RAWPS will be changed to refer to the Brownfield Cleanup
Agreement, to the Remedial Work Plan and OM & M Work Plan
referred to in the Brownfield Cleanup Agreement and the fourth
sentence of this Section 13 will be deleted. _

(i)  Section201 (b) (v) of Part 1I of this Agreement will be modified to
provide that references to “RAWPS” and «“yYCAS” shall be deemed
to refer to the Brownfield Cleanup Agreement.

(b)  To modify the Deed to be delivered pursuant to this Agreement as follows:

(1) Subparagraph (v) under the section of the Deed entitled
«Reservation of Easements® will be amended to provide that any
reference to “RAWPS” and “VCAS” will be deemed a reference to
the Brownfield Cleanup Agreement.

(i)  The section of the Deed entitled “Remedial Action Work Plans
(“RAWPS”) and Voluntary Cleanup Agreements (“VCA: ?y? will
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be amended to replace references to RAWPS and VCAS with
references to the Brownfield Cleanup Agreement, the Remedial
Work Plan and the OM & M Work Plan referred to in the
Brownfield Cleanup Agreement.

(©) To terminate the Notices of Agreements referred to in the Voluntary
Cleanup Agreements with respect to the Property.

(d  To subordinate this Contract for Sale of Land for Private Development to
the Environmental Easement to be given by the Redeveloper to the New
York State Department of Environmental Conservation in connection with
the Brownfield Cleanup Agreement.

(e) To subordinate the provisions in the Deed to be given by BUDC to the
Redeveloper pursuant to this Agreement 10 the Environmental Easement to
be given by the Redeveloper to the New York State Department of
Environmental Conservation pursuant to the terms of the Brownfield
Cleanup Agreement.

63 To release the Property from the Declarations of Covenants and
Restrictions recorded in the Erie County Clerk’s Office in Liber 11066 of
Deeds at Page 3018 and in Liber 11066 of Deeds at Page 3024.

All of the foregoing documentation shall be prepared by counsel for the
Redeveloper and signed by the BUDC with consideration being paid by the Redeveloper
t0 BUDC in the form of reimbursement for BUDC staff review time and reasonable legal
counsel time compensation all not to exceed $10,000.00 in total.
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IN WITNESS WHEREOF, BUDC has caused this Agreement to be duly executed in
its name and behalf by its Vice President and the Redeveloper has caused this Agreement
to be duly executed in its name and behalf by its Members, on or as of the first day above
written.

BUFFALO URBAN DEVELOPN,[ENT CORPORATION

BY:WQMU

David A. Stebbins, Vice President

COBEY, LLC

,,Q N \
BY: <iin O\
,]g’lﬁ Obey, Member

Bﬁﬁq ﬁ’%

Robert Castle, Member




STATE OF NEW YORK)
: SS.
COUNTY OFERIE )

On the _ﬁ_ day of September in the year 2005, before me, the undersigned, personally appeared
David A. Stebbins, personally known to me or proved to me on the basis of satisfactory evidence
to be the individual whose name is subscribed to the within instrument and acknowledged to me
that he executed the same in his capacity, and that by his signature on the instrument, the

individual, or the person upon behalf of which the individual acted, executed the instrument.

/=

Notary Public |
fe'tp S- CLLF\'.[@.\—-

1/0177 Futle.  Erme G

CormmngSr v e é"f’ f ) S [&\

STATE OF NEW YORK)
: Ss.
COUNTY OFERIE )

On the _Ei_ day of September in the year 2005, before me, the undersigned, personally appeared
John Obey and Robert Castle, personally known to me or proved to me on the basis of
satisfactory evidence to be the individuals whose names are subscribed to the within instrument
and they acknowledged to me that they executed the same in their capacity, and that by their
signatures on the instrument, the individuals, or the person upon behalf of which the individual

acted, executed the instrument.
Notary Public

Wi Pebhe E-ic G
/}77<swms>ik Evps U‘5°[¢‘{'




TERMS & CONDITIONS
PART IT
OF
CONTRACT FOR

SALE OF LAND FOR PRIVATE REDEVELOPMENT

BY AND BETWEEN

BUFFALO URBAN DEVELOPMENT CORPORATION (“BUDC”)

AND
COBEY,LLC

(“REDEVELOPER”)




Section

101.

102.

201.
202.

203.

301.
302..
303.
304,

305.

306.

307.

401.

402.

PARTH
CONTENTS
ARTICLE I. PREPARATION OF PROPERTY FOR
REDEVELOPMENT

Property Preparation
Waiver of Claims and Joining in' Petitions by Redeveloper

ARTICLE II. RIGHTS OF ACCESS TO PROPERTY
Easements
Redeveloper Not To Construct Over Utility Easements
Access to Property

ARTICLE II. CONSTRUCTION PLANS: CONSTRUCTION
IMPROVEMENTS; CERTIFICATE OF COMPLETION

Plans for Construction of Improvenients
Changes in Construction Plans

Omitted

Omitted

Commencement and Completion of Construction of
Improvements

Progress Reports

Certificate of Cornpletion

ARTICLE IV. RESTRICTIONS UPON USE OF PROPERTY

Restrictions on Use

Covenants: Binding Upon Successors in Interest; Period
of Duration
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ARTICLE VI. MORTGAGE FINANCING: RIGHTS OF
MORTGAGEES
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603. Copy of Notice of Default to Mortgagee ‘ 15
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705. Resale of Reacquired Property: Disposition of Proceeds 19
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706. Other Rights and Remedies of BUDC No Waiver by Delay
707. Enforced Delay in Performance for Causes Beyond Control

of Party
708. Rights and Remedies Cumulative

ARTICLE VIII. MISCELLANEOUS

801. Conflict of Interests: BUDC Representatives Not
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ARTICLE I PREPARATION OF PROPERTY FOR REDEVELOPMENT

SEC. 101. Property Preparation. BUDC has taken action to prepare the Property
for redevelopment. Redeveloper accepts the Property in an “as is” condition with no
representations and/or warranties whatsoever being made by BUDC. BUDC has installed
roadways and utilities infrastructure as shown on Schedule A-1 attached hereto and made

a part hereof.

SEC. 102. Waiver of Claims and Joining in Petitions by Redeveloper. The
Redeveloper hereby waives (as the purchaser of the Property under this Agreement and

as the owner after the conveyance of the Property provided for in this Agreement) any
and all claims to awards of damages, if any, to compensate for the dedication, closing,
vacation, or change of grade of any street, alley, or other public right-of-way within or
fronting or abutting on, or adjacent to, the Property which is to be dedicated, closed or
vacated, or the grade of which is to be changed, and shall upon the request of BUDC
subscribe to and join with BUDC in any petition or proceeding required for such
vacation, dedication, change of grade, and, to the extent necessary, rezoning, and execute
any waiver or other document in respect thereof.

ARTICLE IL RIGHTS OF ACCESS TO PROPERTY

Section 201 - Easements

(2) (i) The Deed conveying the Property to the Redeveloper shall include rights to an
appurtenant non-exclusive easement permitting vehicular and pedestrian access between
the Property and Commerce Street in the locations situate apptoximately as shown on
Schedule A-5 attached hereto and made a part hereof (the "Roadway"). Upon dedication
and acceptance of the Roadway by the City of Buffalo as a public street this easement
shall automatically terminate. BUDC reserves the right to unilaterally modify the
Roadway easement area description by executing at any time a document dated
subsequent to the date hereof which more precisely and/or particularly describes the area
covered by the Roadway easement. BUDC shall have the unilateral right to relocate the
Roadway easement area for any reason at BUDC’s expense so long as access to the
Property is not interrupted or adversely affected. Redeveloper agrees to indemnify and
hold BUDC harmless on account of any injury to persons or persons or property arising
out of the exercise of Roadway easement rights by Redeveloper, its employees,
contractors, agents, tenants, guests and or invitees. Redeveloper shall provide insurance
in the form and in the amounts specified below to back-up the foregoing indemnity.
Notwithstanding the foregoing provisions of this Section 201 (a) (i), it is expected that
the Roadway will have been formally dedicated as city streets by the time of closing
under this Agreement and in such event the Roadway easement shall not be necessary.

(if) Said insurance coverage shall be maintained by Redeveloper at Redeveloper’s
expense for the duration of the Roadway easement in an amount of not less than FIVE




MILLION DOLLARS ($5,000,000.00) for each occurrence and in the aggregate for

_injuries or death sustained by any one or more persons and not less than THREE
HUNDRED THOUSAND DOLLARS ($300,000.00) for property damage; to protect
BUDC, their agents and employees from any and all claims and damages for personal
injuries, or death, or from damage to any property arising from any cause resulting from
or proximately caused by Redeveloper’s or its agents®, guests’, invitees’ or other related
use of the Roadway easement. An insurance certificate evidencing said coverage shall be
provided to BUDC. BUDC reserves the right to have ECIDA and/or the City of Buffalo
added, at Redeveloper’s expense, to said insurance coverage.

(b) The Deed conveying the Property to the Redeveloper shall reserve to BUDC a twenty
(20) foot wide permanent easement (inside and along the entire northerly and easterly
boundaries of the Property) in the location shown or to be shown on Schedule A-6 for the
installation, maintenance, repair and replacement of any and all types of underground
utility lines (the "Utility Easement"). The reserved easement rights shall be freely
assignable by BUDC to the appropriate utility companies or other utility authority
responsible for each respective utility. After delivery of the Deed, Redeveloper agrees to
execute a recordable non-exclusive easement or easements to the appropriate utility
company or companies or other utility authority to effectuate the intent of facilitating
utilities through the reserved Utility Easement area. BUDC shall have the right after the
date of this Agreement and before delivery of the Deed to grant easements to utility
companies or other utility authorities in the Utility Easement area on the Property near
the Roadway. The twenty (20) feet wide Utility Easement area shall be enlarged to
thirty (30) feet in width on a temporary basis upon the work commencing for installation
of underground utilities and or upon commencement of inspection, repair, upgrade,
maintenance and or replacement work. In addition to below ground utility lines and
facilities, BUDC shall be entitled to above ground easement area pads measuring 5 feet
by 5 feet for transformers, pedestals and other above ground facilities to be located in
areas not to be of interference with Redeveloper’s use of or access to and or from the
Property. In exercising BUDC’s rights under the Utility Easements, BUDC agrees as
follows:

(i) No work shall be performed unless thirty (30) days prior written notice is given to the
Redeveloper. Notwithstanding the foregoing, only five (5) days prior written notice shall
be required in connection with work being performed in the Utility Easement area near
the Roadway. No advance written notice to Redeveloper shall be required to be given in

emergency situations.

(i) To indemnify and hold the Redeveloper harmless on account of any injury to persons
or property arising out of the exercise of Utility Easement rights by BUDC, iis '
employees, contractors or agents. Prior to entry on the Utility Easements area for
installation, inspection, repair, upgrades, maintenance and or replacement work, BUDC
shall use its best efforts (at no expense to BUDC) to cause the pertinent utility company




and or contractor(s) to provide commercially reasonable general liability and property
damage insurance coverage o Redeveloper with certificates of insurance evidencing such
coverage naming Redeveloper as additional insured as to such work,

(iif) Not to interfere with the use or occupancy of the Property by the Redeveloper or its
tenants,

(iv) To repair any damage to the Property done by BUDC or its employees, contractors
or agents.

(v) To comply with the RAWPS and VCAS. Prior to performing any work for the
Utility Easements on the Property BUDC shall provide the Redeveloper with a complete
set of plans and specifications for the work to be performed and a report from an
environmental engineering firm of BUDC’s choice reasonably satisfactory to
Redeveloper and the New York State Department of Environmental Conversation (the
“DEC”) that the work to be performed does not violate the RAWPS and VCAS. Upon
completion of the work BUDC must provide the Redeveloper and the DEC witha
certification from the environmental engineering firm that the work performed was
performed in compliance with RAWPS and VCAS. In the event that any work
performed violates the RAWPS an/or the VCAS, BUDC agrees to indemnify and hold
the Redeveloper harmless from any and all costs, damages and claims that may be made.
against it as a result of such violation.

(c) BUDC agrees, at its expense, to install clay dams at the point of entry of each utility
line and or lateral coming into the Utility Easement area along the northerly and easterly
boundary lines of the Property under an order made by or on behalf of BUDC.
Redeveloper agrees to install clay dams at Redeveloper’s expense at the point of entry of
each utility line and or lateral coming in to the Property from the Utility Easement area
on Redeveloper’s Property along the Roadway. The detail of the required clay dams is
set forth on Schedule A-4 attached hersto and made a part hereof.

SEC. 202. Redeveloper Not to Construct Over Utility Easements. The
Redeveloper shall not construct any building or other structure (other than paving,
landscaping and or curbing) on, over, or within the boundary lines of any utility easement -
unless such construction has been first approved in writing by BUDC. If approval for
such construction is requested by the Redeveloper, BUDC shall use its best efforts to
assure that such approval shall not be withheld unreasonably.

SEC 203. Access to Property. Prior to the conveyance of the Property by BUDC
to the Redeveloper, BUDC shall permit representatives of the Redeveloper to have access
to any part of the Property at all reasonable times for the purpose of obtaining data and
making various tests concerning the Property which are desired or necessary for
Redeveloper to carry out this Agresment. After the conveyance of the Property by BUDC
to the Redeveloper, the Redeveloper shall permit the representatives of BUDC and the .
City access to the Property at all reasonable times for the purposes of inspection of all
work being performed in connection with the construction of the Improvements. No
compensation shall be payable nor shall any charge be made in any form by any party for




the access provided for in this Section. After completion of the Improvements,
Redeveloper shall also permit BUDC and or the City of Buffalo access to the Property for
purposes of monitoring Redeveloper’s compliance with the provisions of the RAWPS
and the VCAS.

ARTICLE IIl. CONSTRUCTION PLANS; CONSTRUCTION OF
IMPROVEMENTS; CERTIFICATE OF COMPLETION

SEC. 301. Plans for Construction of Improvements. Plans and specifications
with respect to the construction of the Improvements on the Property shall be in
conformity with the Urban Renewal Plan and all applicable State and local laws and
regulations. As promptly as possible after the date of this Agreement, the Redeveloper
shall submit to BUDC, for approval by BUDC, the plans, drawings and specifications
(which plans, drawings and specifications together with any and all changes therein that
may thereafter be made and submitted to BUDC and approved by BUDC as herein
provided are herein collectively called “Construction Plans™) with respect to the
Improvements to be constructed by the Redeveloper on the Property. BUDC shall, if the
Construction Plans originally submitted conform to the provisions of the Urban Renewal
Plan and all applicable state and local laws and regulations, approve in writing such
Construction Plans and no further filing by the Redeveloper or approval by BUDC
thereof shall be required except with respect to any material change. Notwithstanding the
foregoing, in the event that any material change is made to the Construction Plans,

. BUDC shall be given written notice thereof. Such Construction Plans shall, in any event,
be deemed approved unless rejection thereofin writing by BUDC, in whole or in part, '
setting forth in detail the reasons therefor, shall be made within thirty (30) days after the
date of their receipt by BUDC. BUDC so rejects the Construction Plans in whole or in
part as not being in conformity with the Urban Renewal Plan and all applicable state and
local laws and regulations, the Redeveloper shall submit new or corrected Construction
Plans which are in conformity with the Urban Renewal Plan and all applicable state and
local laws and regulations after written notification to the Redeveloper of the rejection.
The provisions of this Section relating to approval, rejection, and resubmission of
corrected Construction Plans hereinabove provided with respect to the original
Construction Plans shall continue to apply until the Construction Plans have been
approved by BUDC. All work with respect to the Improvements to be constructed by the
Redeveloper on the Property shall be substantially in conformity with the Construction
Plans as approved by BUDC. The term “Tmprovements” as used in this Agreement, shall
be deemed to have reference to the improvements as provided and specified in the
Construction Plans as so approved. The delivery of the Deed by BUDC to Redeveloper
shall be conclusive evidence that BUDC has approved the Construction Plans as to the
Improvements.

SEC. 302. Changes in Construction Plans. If the Redeveloper desires to make
any material change in the Construction Plans after their approval by BUDC, the
Redeveloper shall, prior to implementation of the change, submit the proposed change to
BUDC for BUDC’s approval which approval shall not be unreasonably withheld or




delayed so long as such changes are in accordance with the requirements of this
Agreement and the Urban Renewal Plan.

SEC.303.  Omitted
SEC.304.  Omitted

SEC. 305. Commencement and Completion of Construction of Improvements.
The Deed shall contain covenants on the part of the Redeveloper for itself and its
successors and assigns, that the Redeveloper, and its successors and assigns, shall
promptly begin and complete the construction of the Improvements within the periods
specified in Section 4. It is intended and agreed, and the Deed shall so expressly provide,
that such Agreements and covenants shall be covenants running with the land and that
they shall be enforceable by BUDC against the Redeveloper and its successors and
assigns to or of the Property or any part thereof or any interest therein.

SEC. 306. Progress Reports. Subsequent to conveyance of the Property, or any
part thereof, to the Redeveloper, and until construction of the Improvements has been
completed, the Redeveloper shall make reports, in such detail and at such times as may
reasonably be requested by BUDC, as to the actual progress of the Redeveloper with
respect to such construction.

SEC. 307. Certificate of Completion.

() Promptly after completion of the Improvements in accordance with
those provisions of this Agreement relating to the obligations of the
Redeveloper to construct the Improvements (including the dates for
beginning and completion thereof), BUDC will furnish the Redeveloper
with an appropriate instrument so certifying. Such certification by BUDC
shall be (and it shall be so provided in the Deed and in the certification
itself) a conclusive determination of satisfaction and termination of the
agreements and covenants in this Agreement and in the Deed with respect
to the obligations of the Redeveloper, and its successors and assigns, t0
construct the Improvements and the dates for the beginning and
completion thereof.

(b) Each certification provided for in this Section shall be in such form as
will enable it to be recorded in the proper office for the recordation of
deeds and other instruments pertaining to the Property, including the

Deed. If BUDC shall refuse or fail to provide any certification in
accordance with the provisions of this Section, BUDC shall, within ten
(10) days after written request by the Redeveloper, provide the
Redeveloper with a written statement, indicating in adequate detail in what




respects the Redeveloper has failed to complete the Improvements in
accordance with the provisions of this Agreement and what measures or
acts will be necessary for the Redeveloper to take or perform in order to
obtain such certification.

ARTICLE IV. RESTRICTION UPCN USE OF PROPERTY

SEC. 401. Restriction on use. The Redeveloper agrées for itself, and its
successors and assigns, and every successor in interest to the Property, or any part
thereof, and the Deed shall contain covenants on the part of the Redeveloper for itself,
and such successors and assigns, that the Redeveloper, and such siiccessors and assigns,
ghall:

(a) Devote the Property to, and only to and in accordance with, the uses
specified in the Urban Renewal Plan as permissible at the Property; and

(b) Not discriminate upon the basis of race, color, creed, or national origin
in the sale, lease, or rental or in the use or occupancy of the Property or
any improvements erected or to be erected thereon, or any part thereof.

SEC. 402. Convenants: Binding Upon Successors in Interest: Period of Duration.
The Deed shall provide that the agreements and covenants provided in Section 401 hereof
shall be convenants running with the land and that they shall be binding, to the fullest
extent permitted by law and equity, for the benefit and in favor of, and enforceable by,
BUDC, its successors and assigns. The covenants shall be enforceable against the
Redeveloper, its successors and assigns and every successor in interest to the Property, or
any part thereof or any interest therein, and any party in possession or occupancy of the
Property or any part thereof. It is further intended and agreed that all the provisions of
this Agreement and the covenant provided in Subdivision (a) of Section 401 hereof shall
run with the land and remain in effect until the date referred to in Section 7 of PartI
hereof (at which time this Agreement and said covenant shall terminate) and that the
agreements and said covenants provided in Subdivision (b) of Section 401 hereof shall
remain-in effect without limitation as to time.

SEC. 403. BUDC and United States Rights to Enforce. It is intended and agreed
that BUDC and its successors and assigns shall be deemed beneficiaries of the
agreements and covenants provided in this Article IV, and the United States shall be
deemed a beneficiary of the covenant provided in Subdivision (b) of Section 401 hereof.
BUDC shall have the right, in the event of any breach of any of the agreements or
covenants provided in this Article IV, and the United States shall also have the rightin
the event of any breach of the covenant provided in Subdivision (b) of Section 401
hereof, to exercise all rights and remedies, and to maintain any actions or suits at law or
in equity or other proper proceedings to enforce the curing of any breach of such
agreement or covenant, to which it may be entitled.

ARTICLE V. PROHIBITIONS AGAINST ASSIGNMENT AND TRANSFER
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SEC. 501. Representations As to Redevelopment. The Redeveloper warrants,
represents and agrees that its purchase of the Property, and its other undertakings
pursuant to this Agreement, are, and will be used, for the purpose of redevelopment of the
Property and not for speculation in land holding. The Redeveloper further recognizes that
in view oft

(2) The importance of the redevelopment of the Property to the general
welfare of the community;

(b) The substantial financing and other public aids that have been made
available by law and by the Federal, State and local governments for the
purpose of making such redevelopment possible; and

(c) The fact that a transfer of the stock ownership interests in the
Redeveloper or of a substantial part thereof, or any other act or transaction
involving or resulting in significant change in the ownership or
distribution of such ownership or with respect to the identity of the parties
in control of the Redeveloper or the degree thereof, is for practical
purposes a transfer or disposition of the Property then owned by the
Redeveloper,

The qualifications and identity of the Redeveloper; and its members, principals,
employees, officers and or managers are of particular concern to BUDC. The
Redeveloper further recognizes that it is because of such qualifications and identity that
BUDC is entering into this Agreement with the Redeveloper, and in so doing, is further
willing to accept and rely on the obligations of the Redeveloper for the faithful
performance of all undertakings and covenants in this Agreement.

SEC. 502. Prohibition Against Transfer of Membership Interests in Redeveloper
Prior To Issuance of Certificate of Completion: Binding Upon Members Individually.

For the foregoing reasons, the Redeveloper represents and agrees for itself, and for its
members, respectively, that: Prior to completion of the Improvements as certified by
BUDC as provided in Section 307 hereof, and without the prior written approval of
BUDC, that except for transfer upon death (a) there shall be no transfer by any party
owning 10 percent or more of the membership interests in the Redeveloper (which term
shall be deemed for the purposes of this and related provisions to include successors in
interest of such membership interests or any part thereof or interest therein), (b) nor shall
any such owner suffer any such transfer to be made, (¢) nor shall there be or be suffered
1o bé stich transfer by the Redeveloper, or by any owner of 10 percent or more of the
membership interests therein, any other similarly significant change in the ownership of
such membership interests or in the relative distribution thereof, or with respect to the
identity of the parties in control of the Redeveloper or the degree thereof, by any other
method or means, whether by increased capitalization, merger with another entity,
organizational document amendments or other amendments, issuance of additional or
new membership interests or otherwise. With respect to this provision, the Redeveloper
and the parties signing this Agreement on behalf of the Redeveloper represent that they
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have the authority of all of its existing members to agree to this provision on their behalf
and to bind them with respect thereto.

SEC. 503. Prohibition Against Transfer of Property and or Assignment of

Aereement Prior to Issuance of Certificate of Completion. Also, for the foregoing
reasons the Redeveloper warrants, represents and agrees for itself, and its successors and

assigns, that:

(2) Except only (1) by way of security for, and only for, (i) the purpose of obtaining
financing necessary to enable the Redeveloper to perform its obligations with respect to
making the Improvements under this Agreement, and (ii) any other purpose authorized by
this Agreement, and, or (2) the Lease, the Redeveloper has not made or created, and
Redeveloper shall not, prior to the completion of the Improvements as certified by BUDC
- as provided in Section 307 hereof, make or create, or suffer to be made or created, any
total or partial sale, assignment, conveyance, Or lease, or any trust or power, or transfer in
any other mode or form of or with respect to this Agreement or the Property, or any part
thereof or any interest therein, or any contract or agreement to -do any of the same,
without the prior written approval of BUDC. Provided. that prior to the issuance by
BUDC of the certificate of completion provided for in Section 307 hereof, the
Redeveloper may enter into any agreement {o sell, lease or otherwise transfer, after the
issuance of such certificate of completion, the Property or any part thereof or interest
therein, which agreement shall not provide for payment of or on account of the purchase
price or rent for the Property, or the part thereof or the interest therein to be so
transferred, prior to the issuance of such certificate of completion. '

(b) BUDC shall be entitled to require, except as otherwise provided in this
Agreement, as conditions to any such approval that:

(1) Any proposed transferee shall bave the qualifications and financial
responsibility, as determined by BUDC, necessary and adequate to fulfill
the obligations undertaken in this Agreement by the Redeveloper (or, in
the event the transfer is of or relates to part of the Property, such
obligations to the extent that they relate to such part),

(2) Any proposed transferee, by instrument in writing satisfactory to
BUDC and in form recordable among the land records, shall, for itself and
its successors and assigns, and expressly for the benefit of BUDC, have
expressly assumed all of the obligations of the Redeveloper under this
Agreéement and agreed to be subject to all the conditions and restrictions to
which the Redeveloper is subject (or, in the event the transfer isofor
relates to part of the Property, such obligations, conditions, and
restrictions to the extent that they relate to such part). Provided. that the
fact that any transferee of, or any other successor in interest whatsoever to,
the Property, or any part thereof, shall, whatever the reason, not have
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assumed such obligations or so agreed, shall not (unless and only to the
extent otherwise specifically provided in the agreement or agreed to in
writing by BUDC) relieve or except such transferee or successor of or
from such obligations, conditions, or restrictions, or deprive or limit
BUDC of or with respect to any rights or remedies or controls with respect
to the Property or the construction of the Improvements; it being the intent
of this, together with other provisions of this Agreement, that (to the
fullest extent permitted by law and equity and excepting only in the
manner and to the extent specifically provided otherwise in this
Agreement) no transfer of, or change with respect to, ownership in the
Property or any part thereof, or any interest therein, however,
consummated or occurring, and whether voluntary or involuntary, shall
operate, legally or practically, to deprive or limit BUDC of or with respect
to any rights or remedies or controls provided in or resulting from this
Agreement with respect to the Property and the construction of the
Improvements that BUDC would have had, had there been no such
transfer or change,

(3) There shall be submitted to BUDC for review all instruments and
other legal documents involved in effecting the proposed transfer; and if.
approved by BUDC, its approval shall be indicated to the Redeveloper in
writing,

(4) The consideration payable for the transfer by the transferee or on its
behalf shall not exceed an amount representing the actual cost (including
carrying charges) to the Redeveloper of the Property (or allocable to the
part thereof or interest therein transferred) and the Improvements, if any,
therefore made thereon by it; it being the intent of this provision to
preclude assignment of this Agreement or transfer of the Property (or any
parts thereof other than those referred to in this Section) for profit prior to
the completion of the Improvements and to provide that in the eventuality
that such assignment or transfer is made (and is not canceled), BUDC
shall be entitled to increase the Purchase Price to the Redeveloper by the
amount that the consideration payable for the assignment or transfer isin
excess of the amount that may be authorized, pursuant to this Subdivision,
and such consideration shall, to the extent it is in excess of the amount so
authorized, belong to and forthwith be paid to BUDC, and

(5) The Redeveloper and its transferee shall comply with such other
conditions as BUDC may find desirable in order to achieve and safeguard
the purposes of this Agreement, the Project Area and the Urban Renewal
Plan.

Provided, that in the absence of specific written agreement by BUDC to the contrary, 1o

EE A -AES A

such transfer or approval by BUDC thereof shall be deemed to relieve the Redeveloper,
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or any other party bound in any way by the Agreement or otherwise with respect to the
construction of the Improvements, from any of its obligations with respect thereto.

SEC. 504. Information As To Members. In order to assist in the effectuation of
the purposes of this Article and BUDC objectives generally, the Redeveloper agrees that
during the period between execution of this Agreement and completion of the
Improvements as certified by BUDC as provided in Section 307 hereof, (a) the
Redeveloper will promptly notify BUDC of any and all changes whatsoever in the
ownership of membership interests, legal or beneficial, or of any other act or transaction
involving or resulting in any change in the ownership of such membership interests or in
the relative distribution thereof, or with respect to the identity of the parties in control of
the Redeveloper or the degree thereof, of which it or any of its members have been '
notified or otherwise have knowledge or information; and (b) the Redeveloper shall, at
such time or times as BUDC may request, furnish BUDC with a complete statement,
subscribed and sworn to by the manager or other executive officer of the Redeveloper
setting forth the names and addresses of each such member and the extent of their
respective holdings, and in the event any other parties have a beneficial interest in such
membership interests their names and addresses and the extent of such interest. Such
lists, data and information shall in any event be furnished BUDC immediately prior to the
delivery of the Deed to the Redeveloper and as a condition precedent thereto, and
annually thereafier on the anniversary of the date of the Deed until the issuance of a
certificate of completion for all the Property:

ARTICLE VI. MORTGAGE FINANCING; RIGHTS OF MORTGAGEES

SEC. 601. Limitation Upon Encumbrance of Property. Prior to the completion of
the Improvements, as certified by BUDC as provided in Section 307 hereof, neither the
Redeveloper nor any successor in interest to the Property or any part thereof shall engage
in any financing or any other transaction creating any mortgage or other encumbrance or
lien upon the Property, whether by express agreement or operation of law, or suffer any
encumbrance or lien to be made on or attach to the Property, except for the purposes of
obtaining (a) funds only to the extent necessary for making the Improvements on the
Property (including costs to obtain financing, closing costs such as title insurance,
attorneys fees, mortgage tax, interest during construction and other soft costs relating to
the project) and (b) such additional funds, if any, in an amount not to exceed the Purchase
Price agreed upon to be paid by the Redeveloper to BUDC. The Redeveloper (or
successor in interest) shall notify BUDC in advance of any financing, secured by
mortgage or other similar lien instrument, it proposes to enter into with respect to the
Property, or any part thereof, and in any event it shall promptly notify BUDC of any
encumbrance or lien that has been created on or attached to the Property, whether by
voluntary act of the Redeveloper or otherwise.

SEC. 602. Morteagee Not Obligated to Construct. Notwithstanding any of the
provisions of this Agreement, including but not limited to those which are or are intended .
to be covenants running with the land, the holder (or holder’s nominee) who obtains title
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to the Property or any part thereof as a result of foreclosure proceedings, or action in lieu
thereof, but not including (2) any other party who thereafter obtains title to the Property
or such part from or through such holder or (b) any other purchaser at foreclosure sale
(other than the holder of the mortgage itself) shall in no respect be obligated by the
provisions of this Agreement to construct or complete the Improvements or to guaraniee
such construction or completion; nor shall any covenant or any other provision in the
Deed be construed to so obligate such holder. Provided, that nothing in this Section or
any other Section or provision of this Agreement shall be deemed or construed to permit
or authorize any such holder to devote the Property or any part thereof to any uses, or to
construct any improvements thereon, other than those uses or improvements provided or
permitted in this Agreement.

SEC. 603. Copy of Notice of Default to Mortgagee. Whenever BUDC shall
deliver any notice or demand to the Redeveloper with respect to any breach or default by
the Redeveloper in its obligations or covenants under this Agreement, BUDC shall at the
same time forward a copy of such notice or demand to each holder of any mortgage
authorized by this Agreement at the last address of such holder shown in the records of

BUDC.

SEC. 604. Mortgagee’s Option to Cure Defaults. After any breach or default
referred to in Section 603 hereof, each such holder shall have the right, at its option, to
cure or remedy such breach or default (or such breach or default to the extent that it
relates to the part of the Property covered by its mortgage) and to add the cost thereof to
the mortgage debt and the lien of its mortgage. Provided, that if the breach or default is
with respect to construction of the Improvements, nothing contained in this Section or
any other Section of this Agreement shall be deemed to permit or authorize such holder,
either before or after foreclosure or action in lieu thereof, to undertake or continue the
construction or completion of the Improvements (beyond the extent necessary to
conserve or protect Improvements or construction already made) without first having
expressly assumed the obligation to BUDC, by written agreement satisfactory to BUDC,
to complete, in the manner provided in this Agreement, the Improvements on the
Property or the part thereof to which the lien or title of such holder relates. Any such
holder who shall properly complete the Improvements relating to the Property or
applicable part thereof shall be entitled, upon written request made to BUDC, toa
certification or certifications by BUDC to such effect in the manner provided in Section
307 of this Agreement, and any such certification shall, if so requested by such holder,
mean and provide that any remedies or rights with respect to recapture of or reversion or
revesting of title to the Property that BUDC shall have or be entitled to because of failure
of the Redeveloper or any successor in interest to the Property, or any part thereof, to
cure or remedy any default with respect to the construction of the Improvements on other
parts or parcels of the Property, or because of any other default in or breach of this
Agreement by the Redeveloper or such successor, shall not apply to the part or parcel of
the Property to which such certification relates.

SEC. 605. BUDC’s Option to Pay Mortgage Debt or Purchase Property. In any
case where the holder of any mortgage on the Property or part thereof declares such
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mortgage to be in default, BUDC shall (and every mortgage instrument made prior to.
completion of the Improvements with respect to the Property by the Redeveloper or its
sucoessors in interest shall be subjected automatically to this provision) have the option
(said option having a 30 day “decision” period during which BUDC evaluates the
situation) of paying to the holder the amount of the mortgage debt and securing an
assignment of the mortgage without recourse and the debt secured thereby, or, in the
event ownership of the Property (or part thereof) has vested in such holder by way of
foreclosure or action in lieu thereof, BUDC shall be entitled, at its option, within 30 days
following the date the holder or its nominee obtains title to the Property, to a conveyance
to it of the Property upon payment to such holder of an amount equal to the sum of: (1)
the mortgage debt at the time of foreclosure or action in lieu thereof (less all appropriate
credits, including those resulting from collection and application of rentals and other
income received during foreclosure proceedings); (ii) all expenses with respect to the
foreclosure; (iii) the net expense, if any (exclusive of general overhead), incurred by such
holder in and as a direct result of the subsequent ownership and or management of the
Property; (iv) the costs of any Improvements made by such holder; and (v) an amount
equivalent to the interest that would have accrued on the aggregate of such amounts had
all such amounts become part of the mortgage debt and such debt had continued in
existence.

SEC. 606. BUDC’s Option To Cure Mortgage Default. In the event of a default
or breach prior to the completion of the Improvements by the Redeveloper, or any
successor in interest, in or of any of its obligations under, and to the holder of, any
mortgage or other instrument creating an encumbrance or lien upon the Property or part
thereof, BUDC may at its option cure such default or breach, in which case BUDC shall -

be entitled, in addition to and without limitation upon any other rights or remedies to
which it shall be entitled by this Agreement, operation of law, or otherwise, to
reimbursement from the Redeveloper or successor in interest of all costs and expenses
incurred by BUDC in curing such default or breach and to a lien upon the Property (or
the part thereof to which the mortgage, encumbrance, or lien relates) for such
reimbursement. Provided, that any such lien shall be subject always to the lien of
(including any lien contemplated, because of advances yet to be made, by) any then
existing mortgages on the Property authorized by this Agreement. '

ARTICLE VII. REMEDIES

SEC. 701. In General. Except as otherwise provided in this Agreement, in the
event of any default in or breach of this Agreement, or any of its terms or conditions, by
either party hereto, or any successor to such party, such party (or successor) shall, upon
written notice from the other, proceed immediately to cure or remedy such default or
breach, and, in any event, complete the cure within sixty (60) days after receipt of such
notice. In case such action is not taken or not diligently pursued, or the default or breach
shall not be cured or remedied within a reasonable time, the aggrieved party may institute
such proceedings as may be necessary or desirable in its option to cure and remedy such
default or breach, including, but not limited to, proceedings to compel specific
performance by the party in default or breach of its obligations.
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'SEC. 702. Termination by Redeveloper Prior to Conveyance. In the event that
the conditions precedent set forth in Section 2(A) of this Agreement are not satisfied by
December 1, 2005, then this Agreement shall, at the option of either BUDC or the
Redeveloper, be terminated by written notice thereof to the other party hereunder and,
neither BUDC nor the Redeveloper shall have any further rights against or liability to the
other under this Agreement.

SEC. 703. Termination by BUDC Prior to Conveyance. In the event that

(a) prior to conveyance of the Property to the Redeveloper and in violation of this
Agreement

(i) the Redeveloper (or any successor in interest) assigns or attempts to
assign this Agreement or any rights therein, or in the Property, or

(i) there is any change in the ownership or distribution of the
membership interests in the Redeveloper or with respect to the identity of
the parties in control of the Redeveloper or the degree thereof; or

(b) the Redeveloper does not pay the Purchase Price and take title to the Property
upon tender of conveyance by BUDC pursuant to this Agreement, and if any
default or failure referred to in this Subdivision (b) of this Section shall not be
cured within thirty (30) days after the date of written demand by BUDC,

then this Agreement, and any rights of the Redeveloper, or any assignee or transferee, in
this Agreement, or arising therefrom with respect to BUDC or the Property, shall, at the
option of BUDC, be terminated by BUDC, in which event, the Deposit shall be retained
by BUDC as liquidated damages and as its property without any deduction, offset, or
recoupment whatsoever, and neither the Redeveloper (or assignee or transferee) nor
BUDC shall have any further rights against or liability to the other under this Agreement.

SEC. 704. Revesting Title in BUDC Upon Happening of Event Subsequent to
Conveyance to Redeveloper. In the event that subsequent to conveyance of the Property

to the Redeveloper and prior to the issuance of a Certificate of Completion for the
Improvements in accordance with Section 307 of this Agreement,

(a) the Redeveloper (or successor in interest) shall default in or violate its
obligations with respect to the construction of the Improvements
(including the nature and the dates for the beginning and completion
thereof), or shall abandon or substantially suspend construction work, and
any such default, violation, abandonment, or suspension shall not be
cured, ended, or remedied within three (3) months (six (6) months, if the
default is with respect to the date for completion of the Improvements)
after written demand by BUDC so to do; or

17




(b) the Redeveloper (or successor in interest) shall fail to pay real estate
taxes or assessments on the Property or any part thereof when due, or shall
place thereon any encumbrance or lien unauthorized by this Agreement, or
shall suffer any levy or attachment to be made, or any materialmen’s or
mechanic’s lien, or any other unauthorized encumbrance or lien to attach,
and such taxes or assessments shall not have been paid, or the
encumbrance or lien removed or discharged or provision satisfactory to
BUDC made for such payment; removal; or discharge, within ninety (90)
days after written demand by BUDC so to do; or

(c) there is any transfer or assignment of the Property or any part thereof,
or any change in the ownership or distribution of the shareholder interests
in the Redeveloper, or with respect to the identity of the parties in control
of the Redeveloper or the degree thereof, and such violation shall not be
cured within sixty (60) days after written demand by BUDC to the
Redeveloper,

then BUDC shall have the right to re-enter and take possession of the Property and to
terminate (and revest in BUDC) the estate conveyed by the Deed to the Redeveloper, it
being the intent of this provision, together with other provisions of this Agreement, that
the conveyance of the Property to the Redeveloper shall be made upon, and that the Deed
shall contain, a condition subsequent to the effect that in the event of any default, failure,
violation, or other action or inaction by the Redeveloper specified in Subdivisions (a),
(b), and or (c) of this Section, failure on the part of the Redeveloper to remedy, end, or
abrogate such default, failure, violation, or subdivisions, BUDC at its option shall have
the right to declare a termination in favor of BUDC of the title, and of all the rights and
inferests in and to the Property conveyed by the Deed to the Redeveloper, and that such
tifle and all rights and interests of the Redeveloper, and any assigns or successors in
interest to and in the Property, shall revert to BUDC. Provided. that such condition
subsequent and any revesting of title as a result thereof in BUDC

(1) shall always be subject to and Jimited by, and shall not defeat, render
invalid, or limit in any way, (i) the lien of any mortgage authorized by this
Agreement, and (if) any rights or interests provided in this Agreement for
the protection of the holders of such mortgages; and

(2) shall not apply to individual parts or parcels of the Property (o, in the
case of parts or parcels leased, the leasehold interest) on which the
Improvements to be constructed thereon have been completed in
accordance with this Agreement and for which a certificate of completion
is issued therefor as provided in Section 307 hereof.

Tn addition to, and without in any way limiting BUDC’s right to reentry as provided for

in the preceding sentence, BUDC shall have the right to retain the Deposit, as provided in
Section 3 of Part 1 hereof without any deduction, offset or recoupment whatsoever, in the
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event of default, violation or failure of the Redeveloper as specified in the preceding
sentences.

SEC. 705. Resale of Reacquired Property: Disposition of Proceeds. Upon the
revesting in BUDC of itle to the Property or any part thereof as provided in Section 704
hereof, BUDC shall use its best efforts to resell the Property or part thereof (subject to
- such mortgage'liens and leasehold interests as in Section 704 hereof set forth and
provided) as soon and in such manner as BUDC shall find feasible and consistent with
the objectives of such law and of the Urban Renewal Planto a qualified and responsible
party or parties (as determined by BUDC) who will assume the obligation of making or
completing the Tmprovements or such other improvements in their stead as shall be
satisfactory to BUDC and in accordance with the uses specified for such Property or part
thereof in the Urban Renewal Plan. Upon such resale of the Property, the proceeds
thereof shall be applied;

(8) First, to reimburse BUDC for all costs and expenses incurred by
BUDC, including but not limited to salaries of personnel, in comnection
with the recapture, management, and resale of the Property or part thereof
(but less any income derived by BUDC from the Property or part thereof
in connection with such management); all taxes, assessments, PILOT
payments and water and sewer charges with respect to the Property or part
thereof (or, in the event the Property is exempt from taxation or
assessment or such charges during the period of ownership thereof by
BUDC, an amount, if paid, equal to such taxes, assessments, PILOT
payments or charges (as determined by the City assessing official) as
would have been payable if the Property were not so exempt); any
payments made or necessary to be made to discharge any encumbrances or
liens existing on the Property or part thereof at the time of revesting of
title thereto in BUDC or to discharge or prevent from attaching or being
made any subsequent encumbrances or liens due to obligations, defaults,
or acts of the Redeveloper, its successors or transferees; any expenditures
made or obligations incurred with respect to the making or completion of
the Improvements or any part thereof on the Property or part thereof; and
any amounts otherwise owing BUDC by the Redeveloper and its
successors or transferee; and

(b) Second, to reimburse the Redeveloper, its successor or transferee, up
to the amount equal to (1) the sum of the Purchase Price paid by it for the
Property (or allocable to the part thereof) and the cash actually invested by
it in making any of the Improvements on the Property or part thereof, less
(2) any gains or income withdrawn or made by it from this Agreement or
the Property.

Any balance remaining after such reimbursements shall be retained by the BUDC as ifs
property. )

19



SEC. 706. Other Rights and Remedies of BUDC: No Waiver by Delay. BUDC
shall have the right to institute such actions or proceedings as it may deem desirable for
effectuating the purposes of this Article, including also the right to execute and record or
file among the public land records in the office in which the Deed is recorded a written
declaration of the termination of all the right, title, and interest of the Redeveloper, and
(except, if applicable, for such individual parts or parcels upon which construction of that
part of the Improvements required to be constructed thereon has been completed, in
accordance with this Agreement, and for which a certificate of completion as provided in
Section 307 hereof is to be delivered, and the subject to such mortgage liens and
leasehold interests as provided in Section 704 hereof) its successors in interest and
assigns, in the Property, and the revesting of title thereto in BUDC. Provided, that any
delay by BUDC in instituting or prosecuting any such actions or proceedings or
otherwise asserting its rights under this Article shall not operate as a waiver of such rights
or to deprive it of or limit such rights in any way (it being the intent of this provision that
BUDC should not be constrained (so as to avoid the risk of being deprived of or limited
in the exercise of the remedy provided in this Section because of concepts of waiver,
laches, or otherwise) to exercise such remedy at a time when it may still hope otherwise
to resolve the problems created by the default involved); nor shall any waiver in fact
made by BUDC with respect to any specific default by the Redeveloper under this
Section be considered or treated as a waiver of the rights of BUDC with respect to any
other defaults by the Redeveloper under this Section or with respect to the particular
default except to the extent specifically waived in writing.

SEC. 707. Enforced Delay in Performance for Canses Beyond Control of
Redeveloper. For the purposes of any of the provisions of this Agreement, the
Redeveloper shall not be considered in breach of, or default in, its obligations with
respect to the beginning and completion of construction of the Improvements, in the
event of enforced delay in the performance of such obligations due to unforeseeable
causes beyond its control and without its fault or negligence, including, but not limited to,
acts of God, acts of public enemy, acts of the Federal Government, fires, floods,
epidemics, quarantine restrictions, strikes, freight, embargoes, and unusually severe
weather or delays of subcontractors due to such causes; it being the purpose and intent of
this provision that in the event of the occurrence of any such unforeseeable delay, the
time or times for performance of the Redeveloper with respect to construction of the
Improvements, shall be extended for the period of the unforeseeable delay as determined

by BUDC.

SEC. 708. Rights and Remedies Cumulative. The rights and remedies of the
parties to this Agreement, whether provided by law or by this Agreement, shall be
cumulative, and the exercise by either party of any one or more of such remedies shall
not preclude the exercise by it, at the same or different times, of any other such remedies

- for the same default or breach or of any of its remedies for any other default or breach by
the other party. No waiver made by either such party with respect to the performance, or
manner or time thereof, of any obligation of the other party shall be deemed a waiver
with respect to a particular obligation of the other party or condition beyond those
expressly waived in writing and only to the extent thereof, or a waiver in any respect in
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regard to any other rights of the party making the waiver of any other obligations of the
other party.

ARTICLE VIII. MISCELLANEOUS

SEC. 801. Conflict of Interests; BUDC Representatives Not Individually Liable.
No member, official, or employee of BUDC shall have any personal interest, direct or
indirect, in this Agreement, nor shall any such member, official, or employee participate
in any decision relating to this Agreement which affects his personal interests or the
interests of any corporation, partnership, or association in which he is, directly or
indirectly, interested. No member, official, or employee of BUDC shall be personally
liable to the Redeveloper, or any successor in inferest, in the event of any default or
breach by BUDC or for any amount which may become due to the Redeveloper or
successor or on any obligations under the terms of this Agreement.

SEC. 802. Egual Employment Opg;)rtunigy. The Redeveloper, for itself and its
successors and assigns, agrees that during the construction of the Improvements provided

for in this Agreement:

(a) The Redeveloper will not discriminate against any employee or
applicant for employment because of race, color, religion, sex, or national
origin. The Redeveloper will ensure that applicants are employed, and are
treated during employment, without regard to their race, color, religion,
sex, or national origin. Such action shall include, but not be limited to, the
following; employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms
of compensation; and selection for training, including apprenticeship. The
Redeveloper agrees to post in conspicuous places, available to employees
and applicants for employment, notices setting forth the provisions of this
nondiscrimination clause.

(b) The Redeveloper will, in all solicitations or advertisements for
employees placed by or on behalf of the Redeveloper, state that all
qualified applicants will receive consideration for employment without
regard to race, color, religion, sex, or national origin.

(c) The Redeveloper will send to each labor union or representative of
workers with which the Redeveloper has a collective bargaining
agreement or other contract or understanding, a notice, to be provided,
advising the labor union or worker’s representative of the Redeveloper’s
commitments under Section 202 of Executive Order 11246 of September
24, 1965, and shall post copies of the notice in conspicuous places -
available to employees and applicants for employment.
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(d) The Redeveloper will comply with afl provisions of Executive Order
11246 of September 24, 1965, and of the rules, regulations, and relevant
orders of the Secretary of Labor.

(e) The Redeveloper will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by the rules,
regulations, and orders of the Secretary of Labor or the Secretary of
Housing and Urban Development pursuant thereto, and will permit access
to the Redeveloper’s books, records, and accounts by BUDC, the
Secretary of Housing and Urban Development, and the Secretary of Labor
for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

(f) In the event of the Redeveloper’s noncompliance with the
nondiscrimination clauses of this Section, or with any of the said rules,
regulations, or orders, the Agreement may be canceled, terminated, or
suspended in whole or in part and the Redeveloper may be declared
ineligible for further Government contracts or federally assisted
construction contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other sanctions
may be imposed and remedies invoked as provided in Executive Order
11246 of September 24, 1965, or by rule, regulation, or order of the
Secretary of Labor, or as otherwise provided by law.

(g) The Redeveloper will include the provisions of Paragraphs (a) through
(g) of this Section in every contract or purchase order, and will require the
inclusion of these provisions in every subcontract entered into by any of
its contractors, unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order
11246 of September 24, 1965, so that such provisions will be binding
upon each such contractor, subcontractor, or vendor, as the case may be.
The Redeveloper will take such action with respect to any construction
contract, subcontract, or vendor, as the case may be. The Redeveloper will
take such action with respect to any construction contract, subcontract, or
purchase order as BUDC or the Department of Housing and Urban -
Development may direct as a means of enforcing such provisions,
including sanctions for noncompliance. Provided, however, that in the
event the Redeveloper becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such direction by
BUDC or the Department of Housing and Urban Development, the
Redeveloper may request the United States to enter into such litigation to
protect the interests of the United States. For the purpose of including such
provisions in any construction contract, subcontract, or purchase order, as
required hereby, the first three lines of the Section shall be changed to read
“During the performance of this Contract, the Contractor agrees as
follows:”, and the term “Redeveloper” shall be changed to “Contractor”.
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SEC. 803. Provisions Not Merged With Deed. None of the provisions of this
Agreement are intended to or shall be merged by reason of any deed transferring title to
the Property from BUDC to the Redeveloper or any successor in interest, and any such
deed shall not be deemed to affect or impair the provisions and covenants of this
Agreement. The provisions and covenants of this Agreement shall run with the land and
shall be binding upon the Redeveloper and its successors and or assigns.

SEC. 804. Titles of Articles and Sections. Any titles of the several parts,
Articles, and Sections of this Agreement are inserted for convenience of reference only
and shall be disregarded in construing or interpreting any of its provisions.

SEC. 805. Survival of Contract Provisions After Issuance of Certificate of
Completion. After BUDC has issued a Certificate of Completion pursuant to Section
307. all of the provisions of this Agreement (Part I and Part IT) shall be deemed to be
satisfied and no longer applicable except that the following provisions shall continue in
full force and effect: Part I — Section 4 (last sentence only). Section 7. Section 9(D),
Section 13: Part IT — Sections 401, 402. 403 and 701.
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;r’;’LZLB-EB@S 15:13 FROM:COBEY INC 716 759 1693 TO: 2885224

ASSIGNMENT OF CONTRACT

™
THIS ASSIGNMLENT is made on or as of the _#& " day of October, 2005, by
and between COBEY, 1.I.C, having an office for the transaction of business at ¢/o Robert
I. Castle, 9505 Main Street, Clarence, New York 14031 (hereinalier referred to as
“Assignor™), and 9505 MAIN STRLELZT, LLC, having an office for the transaction of
business at c/o Robert J. Castle, 9505 Main Street, Clarence, New York 14031
(hereinafier referred to as “Assignee™).

WHEREAS, Assignor and Buffalo Urban Development Corporation (hereinafier
referred to as “BUDC?”) entered into a Contract for Sale of Land For Private
Redevelopment (the “Contract”) on the 13th day of Scptember, 2005 for approximately
12.3 acres of real property located in The Union Ship Canal Redevelopment Project at
Buffalo Lakeside Commerce Park in Buffalo, New York. The purchase price of the real
property is $475,000 (hereinafter referred to as the “Contract”); and

WHEREAS, the Assignor wishes to assign the Contract and all Assignor’s rights
in the Contract to the Assignee and Assignee wishes to aceept said assignment; and

WHEREAS, the Assignor will continue 10 be bound by the Contract and all of
Assignor’s obligations under the Contract;

NOW THEREFORE, in considecration of the mutual promises and covenants
contained herein and other good and valuable consideration, the reecipt and sufficiency
of which is hereby acknowledged, the Assignor hereby assigns to the Assignee the
Contract and all Assignor’s right, title and interest in and unto the Contract. Assignee
hereby accepts the assignment.

IN WITNESS WHIEREOF, the Assignor and Assignec have caused this
Assignment to be duly executed on the date first above written.

COBEY, 1.1.C

Robert I. Castle, Member

9505 MAIN STREET, LLC

s A e

Robert J, Castle, Member
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parcet

RECEIVED .
! MAR29 2004

NEW YORK STATE DEPARTMENT OF ENVIRONMENFATRGONSE VATION

RijEEe: 0

ROUTE:

In the Matter of the Implementation

of a Voluntary Cleanup Agreement

for Hanna Furnace Former Railroad Yard

by Development Downtown, Inc.,"Volunteer”

JOB #

Site #: V00319-9 e emm— X (A)

WHEREAS, the Department is responsible for enforcement of the ECL and the NL and
such laws provide the Department authority to enter into this Agreement;

WHEREAS, the Department has established a Voluntary Cleanup Program to address
the environmental, legal and financial barriers that hinder the redevelopment and reuse of
contaminated properties;

WHEREAS, Volunteer represents, and the Department relied upon such representations
in entering into this Agreement, that Volunteer’s involvement with the Site is limited to the
following: Volunteer is a not-for-profit corporation which anticipates acquiring title to this Site
but does not presently hold title, has not previously owned or operated the Site, and is not
otherwise responsible under law to remediate the Existing Contamination;

|

! ,’ WHEREAS, the parties are entering into this Agreement in order to set forth a process

} I through which the Department wil] approve and the Volunteer wil] implement activities designed
‘ "10 address in whole or in part environmenta] contamination at the Site; and

|

!’ | WHEREAS, the Department has determined that it is in the public interest to enter into
; this Agreement as a means to address environmental issues at the Site with private funds while
'i ensuring the protection of human health and the environment;

§ N

;- NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE

- MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING:

L. Site Specific Definitions

For purposes of this Agreement, the terms set forth in the Glossary attached to, and made
a part of, this Agreement shall have the meanings ascribed to them in that Glossary. In addition,
for purposes of this Agreement, the following terms shall have the following meanings:

A. "Contemplated Use": restricted industrial use/restricted commercial use excluding
use for daycare, child care and medical care.

B. "Existing Contamination": those concentrations of chemical compounds or




constituents associated with the residuals of a former rail yard identified during the investigation
of the Site which have been characterized as to their nature and extent to the satisfaction of the
Department and which have been designated for remediation or removal. Compounds or
constituents of concern for this Site include, without limitation or exclusion, volatile organic
compounds, semi-volatile organic compounds, pesticides, and metals as further documented in
the following reports:

1. Inactive Hazardous Waste Disposal Site Report, DEC 1983.

2. Preliminary Evaluation of Chemical Migration to Groundwater and the
Niagara River from Selected Waste Disposal Sites, USEPA 1985.

3. Site Characterization and Environmental Assessment - Hanna Furnace,
Buffalo, New York - Volumes I and II, RECRA Environmental, Inc., August 1988, prepared for
the NYS DOT

4. Unpublished Field Notes and Sample Data for Hanna Furnace - Shenango
Steel Site, Buffalo, New York, NYS DEC, May - June 1994

S. Preliminary Site Assessment prepared by ABB Environmental Services,
November 1995

6. Hanna Furnace Site - Characterization of the Former Railroad Yard,
Malcolm Pimie, revised October 1999

7. Supplemental Investigation Report - Hanna Fumnace Site - The Former
Railroad Yard (Subparcel 1), Malcolm Pirnie, revised January 2001

8. Letter report, Investigation of High pH in Groundwater, Malcolm Pimie,
June 6, 2001

iExisting Contamination does not include materials brought on Site from off Site sources to be

i jused as cover or fill. The term also includes contamination identified during the implementation
-1of this Agreement, the nature and extent of which were unknown or insufficiently characterized
i :as of the effective date of this Agreement, but which shall have been fully characterized and

f :addressed to the Department’s satisfaction.

C. "Site": that parcel of real property known as Hanna Furnace -Former Railroad
Yard which is an approximately 42.5 acre parcel located at 2 Fuhrman Boulevard in South




Buffalo, New York, approximately 1/4 mile east of U.S. Route 5 and % mile south of Tifft Street
and which is more particularly outlined on Exhibit "A" which includes a parcel location map and
a legal description of the Site. For purposes of Subparagraph II.H the term "Site" shall be
construed to mean (i) the entire Site or (ii) a subparcel of the Site.

D. "Volunteer": Development Downtown, Inc. (DDI) is a not-for-profit corporation
concerned with local development located at 617 Main Street, Buffalo, New York. For the sole
| purposes of the Voluntary Cleanup Program, the Volunteer is considered a Non-PRP Volunteer.

II. Development. Performance and Reporting of Work Plans
A. Work Plan Labels

The work plans ("Work Plan" or "Work Plans") under this Agreement shall be captioned
as follows:

1. "Investigation Work Plan” if the Work Plan provides for the Investigation
of the nature and extent of contamination at the Site;

2. "IRM Work Plan" if the Work Plan provides for an interim remedial
measure; ]

3. "Remedial Action Work Plan" if the Work Plan provides for the Site’s

remediation to cleanup levels sufficient to allow for the Contemplated Use of the Site. A
Department-approved Remedial Action Work Plan, February 2002, is found in Exhibit "B."

i 4. "OM&M Work Plan" if the Work Plan provides for post-remedial
j .! construction operation, monitoring and/or maintenance. An OM&M Plan is Appendix D to the
'- Remedial Action Work Plan found in Exhibit "B."

; i
| ! B. Submission/Implementation of Work Plans
i

1 1. The first Work Plan to be performed under this Agreement is contained in
: Exhibit "B." Thereafter, the Volunteer can submit such other and additional work plans it deems
_appropriate.

i
; 2. A proposed Work Plan shall be submitted for the Department’s review and ‘
“approval and shall include, at a minimum, a chronological description of the anticipated '
__activities, a schedule for performance of those activities, and sufficient detail to allow the
Department to evaluate that Work Plan. A Professional Engineer must prepare, sign, and seal all
- Work Plans other than an Investigation Work Plan. Upon the Departments written approval of a
. Work Plan, such Department-approved Work Plan shall be incorporated into and become an
. enforceable part of this Agreement and shall be implemented in accordance with the schedule
contained therein. Within 20 Days after receiving written notice that Volunteer's Work Plan has
- been disapproved, Volunteer shall elect in writing to: (i) modify or expand it; (ii) complete any
other Department-approved Work Plan(s); (iii) invoke the dispute resolution provisions of this
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| Agreement pursuant to Paragraph XIII; or (iv) terminate this Agreement pursuant t0 the
provisions set forth in Subparagraph XILA.

3. During all field activities, Volunteer shall have on-Site a representative
who is qualified to supervise the activities undertaken and who may be a consultant retained by

Volunteer to perform such supervision.

C. Revisions to Work Plans

If revisions to a Work Plan are required to satisfy the objectives of such Work Plan, the
parties will negotiate revisions which shall be attached to and incorporated into the relevant
Work Plan and enforceable under this Agreement. If the parties cannot agree upon revisions to
the relevant Work Plan, then unless the Volunteer invokes the dispute resolution provisions of
this Agreement pursuaﬁt to Paragraph XIII, either party may terminate this Agreement pursuant
to Subparagraph XIL.A.

D. Submission of Final Reports

In accordance with the schedule contained in a Work Plan, Volunteer shall submit a final
report with a cover page containing the caption of that Work Plan as set forth in Subparagraph
I1.A of this Agreement. The final report pertaining to that Work Plan’s implementation shall
include but not be limited to: all data generated relative to the Site and all other information
obtained as part of the implementation of the subject Work Plan; all of the assessments and
evaluations required by the subject Work Plan; a statement of any additional data that must be
collected; and “as-built” drawings, to the extent necessary, showing all changes made during
construction. Additionally, the final report for an Investigation Work Plan shall contain a
i certification by the person with primary responsibility for the day to day performance of the
activities under this Agreement that those activities were performed in full accordance with the
Investigation Work Plan, and all other final reports must contain such certification made by a
|{ Professional Engineer with primary responsibility for the day to day performance of the activities
{1 under this Agreement.

" An OM&M Work Plan, if necessary, shall be submitted in accordance with the schedule
‘ set forth in the IRM Work Plan or Remedial Action Work Plan.

E. Review of Submittals other than Work Plans

; 1. The Department shall timely notify Volunteer in writing of its approval or
disapproval of each submittal other than a Work Plan. All Department-approved submittals shall
be incorporated into and become an enforceable part of this Agreement.

2. If the Department disapproves a submittal covered by this subparagraph, it
shall specify the reasons for its disapproval and may request Volunteer to modify or expand the




submittal. Within 20 Days after receiving written notice that Volunteer’s submittal has been
disapproved, Volunteer shall elect in writing to either (i) modify or expand it; (ii) complete any
other Department-approved Work Plan(s); (iii) invoke the dispute resolution provisions of this
Agreement pursuant to Paragraph XIII; or (iv) terminate this Agreement pursuant to the
provisions set forth in Subparagraph XII.A. If the Volunteer submits a revised submittal and it is
disapproved, the Department and Volunteer may pursue whatever remedies may be available
under this Agreement or under law.

3. Within 60 Days of the Department’s approval of a final report, the

'! Volunteer shall submit such additional Work Plans that it proposes to implement. Failure to
submit any additional Work Plans within such period shall, unless other Work Plans are under
review by the Department or being implemented by the Volunteer, result in the termination of
this Agreement pursuant to Subparagraph XII.B. l

! 4, All approved final reports shall be submitted to the Department in an
electronic format acceptable to the Department within 30 days of approval of such final report.

F. Department’s Determination of Need for Remediation

The Department will determine upon its approval of each final report dealing with the
investigation of the Site whether remediation, or additional remediation as the case may be, 1s
needed to allow the Site to be used for the Contemplated Use.

1. If the Department determines that remediation, or additional remediation,
|1 is not needed to allow the Site to be used for the Contemplated Use, the Department shall
- provide Volunteer with the Release described in Subparagraph IL.H.

2. - If the Department determines that remediation, or additional remediation,
is needed to allow the Site to be used for the Contemplated Use, Volunteer may elect to submit
for review and approval a proposed Work Plan (or a revision to an existing Remedial Action
li Work Plan for the Site) which addresses the remediation of Existing Contamination. Such
11 proposed Work Plan shall include, among other requirements, an evaluation of the proposed
' remedy considering the factors set forth in 6 NYCRR 375-1.10(c)(1) through (c)(6), excluding |
' consideration of cost-effectiveness. At a minimum, the remedial activities contemplated by the |
.- proposed Work Plan must eliminate or mitigate all significant threats to the public health and/or- :

_the environment and must result in the Site being protective of public health and the environment
- for the Site's Contemplated Use. The Department will notice a proposed Work Plan addressing |
- the Site’s remediation for public comment in accordance with Subparagraph I1.G of this

Agreement. If Volunteer elects not to develop a Work Plan under this Subparagraph or either
' party concludes that a mutually acceptable Work Plan under this Subparagraph cannot be
- negotiated, then this Agreement shall terminate in accordance with Subparagraph XII.A

G. Notice of Proposed Work Plan for the Site’s Remediation

wh




Whenever a Work Plan for the Site’s remediation (other than an IRM Work Plan) is
proposed, the Department will publish a notice in the Environmental Notice Bulletin to inform
the public of the opportunity to submit comments on the proposed Work Plan within 30 Days
after the date of the issue in which the notice appears. The Department shall mail an equivalent
notice to the City of Buffalo and County of Erie. The Department will notify Volunteer
following the close of the public comment period whether the proposed Work Plan needs to be
revised. If the Department determines that revisions are necessary for the Site conditions to be
protective of public health or the environment based upon the Contemplated Use, Volunteer
agrees 10 negotiate revisions to the proposed Work Plan in accordance with Paragraph II.C. 1f the
Department determines that no revisions are required, then the Work Plan shall be attached
hereto as Exhibit “B.”

H. Release gnd Covenant Not To Sue

Upon the Department’s determination that i) Volunteer is in compliance with the
Agreement; ii) no requirements other than those remedial actions already conducted at the Site,
if any, are necessary to assure that Site conditions are protective of public health and the
environment based upon the Contemplated Use; and iii) Volunteer has complied, if required,
with Paragraph X, the Department shall provide Volunteer with the Release and Covenant Not to
Sue attached hereto as Exhibit “C,” subject to the terms and conditions stated therein.

111. Progress Reports

Volunteer shall submit a written progress report of its actions under this Agreement to the
parties identified in Subparagraph XI.A.1 by the 10" day of each month commencing with the
month subsequent to the approval of the first Work Plan and ending with the Termination Date,
'unless a different frequency is set forth in a Work Plan. Such reports shall, at a minimum,
| include: all actions relative to the Site during the previous month and those anticipated for the
next month; all results of sampling and tests and all other data received or generated by
Volunteer or Volunteer’s contractors or agents, whether under this Agreement or otherwise, in
the previous month, including quality assurance/quality control information; and information
regarding percentage of completion, unresolved delays encountered or anticipated that may affect

" the future schedule, and efforts made to mitigate such delays.

: V. Enforcement

This Agreement shall be enforceable as a contractual agreement under the laws of the

State of New York. Volunteer shall not suffer any penalty or be subject to any proceeding or
"*action if it cannot comply with any requirement of this Agreement as a result of a Force Majeure
. Event provided it notifies the Department in writing within 10 business days of when it obtains

" knowledge of any such event. Volunteer shall include in such notice the measures taken and to be
. taken to prevent or minimize any delays and shall request an appropriate extension or

|
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I modification of this Agreement. Volunteer shall have the burden of proving by a preponderance
of the evidence that an event qualifies as a defense to compliance pursuant to this Paragraph.

V. Entrv upon Site

Volunteer hereby consents, upon reasonable notice under the circumstances presented, to
entry upon the Site or areas in the vicinity of the Site which may be under the control of
Volunteer, by any duly designated officer or employee of the Department or any State agency
having jurisdiction with respect to the matters addressed in a Department-approved Work Plan,

.1 and any agent, consultant, contractor or other person so authorized by the Commissioner, all of

|| whom shall abide by the health and safety rules in effect for the Site. Upon request, Volunteer
shall permit the Department full access to all non-privileged records relating to matters addressed
by this Agreement. Raw data is not considered privileged and that portion of any privileged
document containing raw data must still be provided to the Department.

VI. Pavment of State Costs

A. Within 45 Days after receipt of an itemized invoice from the Department,
Volunteer shall pay to the Department a sum of money which shall represent reimbursement for
the State’s expenses for negotiating this Agreement and all costs associated with this Agreement.
but not including any expenses incurred by the State after the Termination Date.

B. Personal service costs shall be documented by reports of Direct Personal Service,
which shall identify the employee name, title, biweekly salary, and time spent (in hours) on the
|| project during the billing period, as identified by an assigned time and activity code. Non-
| personal service costs shall be summarized by category of expense (e.g., supplies, materials,
travel, contractual) and shall be documented by expenditure reports. The Department shall not
be required to provide any other documentation of costs.

C. Such invoice shall be sent to the Volunteer at the following address:

Peter Cammarata
Development Downtown, Inc.
617 Main Street

Buffalo, New York 14203

D. Each such payment shall be made by certified check payable to the Department of
- Environmental Conservation and shall be sent t0: Bureau of Program Management, Division of
Environmental Remediation, New York State Department of Environmental Conservation, 625
Broadway, Albany, NY 12233-7012.

E. Each party shall provide written notification to the other within 90 days of any
~change in the foregoing addresses.
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F. The Volunteer may contest, in writing, invoiced costs if it believes (1) the cost
documentation contains clerical, mathematical or accounting errors, or (2) the costs are not
related to the State’s activities reimburseable under this Agreement. If Volunteer objects to an
invoiced cost, Volunteer shall pay all costs not objected to. Within ten (10) days of its receipt of
an invoice, Volunteer shall identify in writing all costs objected to and identify the basis of the
objection. This objection shall be filed with the Division of Environmental Remediation’s

{| Director of the Bureau of Program Management. The Director or Director’s designee shall have

the authority to relieve Volunteer of the obligation to pay invalid costs. Within thirty (30) days
| of the Department’s determination of the objection, Volunteer shall pay to the Department the
amount which the Director or Director’s designee determines Volunteer is obligated to pay.

VII. Reservation of Bights

A. 1. Except as provided in the Release and Covenant Not to Sue (Exhibit “C”)
after its issuance and except as provided in Subparagraphs VII.A.2, nothing contained in this
Agreement shall be construed as barring, diminishing, adjudicating, or in any way affecting any
of the Department’s or the Trustee’s rights including, but not limited to, the right to recover
natural resource damages, the right to take any investigatory or remedial action deemed
necessary, and the right to exercise summary abatement powers with respect to any party,
including Volunteer.

2. Except for the Department’s right to take any investigatory or remedial

‘| action deemed necessary as a result of a significant threat resulting from the Existing

! . . -
‘i Contamination or to exercise summary abatement, the Department shall not take any

" enforcement action under ECL Article 27, Title 13, under CERCLA, under the Navigation Law,

or under comparable statutory or common law theories of remedial liability with respect to the
| Existing Contamination, to the extent that such contamination is being addressed under the

‘ :

Agreement against Volunteer or Volunteer’s grantees, successors or assigns during the
1mplementatxon of this Agreement, provided such party is in compliance with the terms and
prov151ons of this Agreement, including without limitation the requirements of all Work Plans

- and amendments thereto.

B. Except as otherwise provided in this Agreement, Volunteer specifically reserves
all defenses under applicable law respecting any Departmental assertion of remedial liability
against Volunteer, and further reserves all rights respecting the enforcement of this Agreement,

“including the rights to notice, to be heard, to appeal, and to any other due process. The existence
of this Agreement or Volunteer’s compliance with it shall not be construed as an admission of

“liability, fault or wrongdoing by Volunteer, and shall not give rise to any presumption of law or
finding of fact which shall inure to the benefit of any third party.

C. Except as provided in Subparagraph XIV.L, Volunteer reserves such rights as it
may have to seek and obtain contribution, indemnification and/or any other form of recovery

" from its insurers and from other potentially responsible parties or their insurers for past or future

i_

| response/cleanup costs or such other costs or damages arising from the contamination at the Site
1 as provided under applicable State and Federal law.




VIII. Indemnification

Volunteer shall indemnify and hold the Department, the Trustee, the State of New York.
and their representatives and employees harmless for all claims, suits, actions, damages, and
costs of every name and description arising out of or resulting from the fulfillment or attempted
fulfillment of this Agreement prior to the Termination Date except for liability arising from
willful, wanton or malicious acts or acts constituting gross negligence by the Department, the

|| State of New York, and/or their representatives and employees during the course of any activities
conducted pursuant to this Agreement. The Department shall send the Volunteer a written notice

pursuant to Paragraph XI of its intention to exercise its rights prior to commencing a lawsuit
seeking indemnification pursuant to this Paragraph.

IX.  Public Notice _

A. Within 30 Days after the effective date of this Agreement Volunteer shall cause to
be filed a Department-approved Notice of Agreement, which Notice shall be substantially similar
to the Notice of Agreement attached to this Agreement as Exhibit “D,” with the Enie County
Clerk to give all parties who may acquire interest in the Site notice of this Agreement. Within
such 30 Days Volunteer shall also provide the Department with a copy of such instrument
certified by such County Clerk to be a true and faithful copy. Volunteer may terminate such
Notice on or after the Termination Date of this Agreement.

B. If Volunteer proposes to convey the whole or any part of Velunteer’s ownership
interest in the Site, Volunteer shall, not fewer than 60 Days before the date of conveyance, notify
the Department in writing of the identity of the transferee and of the nature and proposed date of

| the conveyance and shall notify the transferee in writing, with a copy to the Department, of the
' applicability of this Agreement. However, such obligation shall not extend to the granting of any

rights under any mortgage, deed, trust, assignment, judgment, lien, pledge, security agreement,
Jease or any other right accruing to a person not affiliated with Volunteer to secure the repayment
of money or the performance of a duty or obligation by a person.

o X Declaration of Covenants & Restrictions

Within 60 Days after the effective date of this Agreement Volunteer shall, unless

" otherwise authorized by the Department in writing, cause to be recorded a Department-approved
. instrument to run with the land with the Erie County Clerk which is substantially similar to
. Exhibit “E” attached to this Agreement, and shall provide the Department with a copy of such
. instrument certified by such County Clerk to be a true and faithful copy. The Volunteer or the

owner of the Site may petition the Department to terminate the Declaration of Covenants and
Restrictions filed pursuant to this Paragraph when the Site is protective of human health and the

.. environment for residential uses without reliance upon the restrictions set forth in such

-+ instrument. The Department will not unreasonably withhold its approval of such petition.

ti
el

i
lz
i

I
I
¥
i

XI. Communications

A. All written communications required by this Agreement shall be transmitted by
United States Postal Service, by private courier service, or hand delivered.




1. Communication from Volunteer shall be sent to:

David Locey

Project Manager

New York State Department of Environmental Conservation
270 Michigan Avenue

Buffalo, New York 14203

Note: four copies (one unbound) of work plans are required to be sent.

Andrew English

New York State Department of Environmental Conservation
Division of Environmental Remediation

625 Broadway

Albany, New York 12233-7017

Gary Litwin

Bureau of Environmental Exposure Investigation

New York State Department of Health

Flanigan Square

547 River Street

Troy, New York 12180-2216

Note: two copies of work plans are required to be sent, and

Maura C. Desmond

Senior Attorney

New York State Department of Environmental Conservation
270 Michigan Avenue

Buffalo, New York 14203

2. Communication from the Department to Volunteer shall be sent to:

Development Downtown, Inc.,
617 Main Street
Buffalo, New York 14203

¥ B. The Department and Volunteer reserve the right to designate additional or
different addressees for communication on written notice to the other.

. XII.  Termination of Agreement
i

A. 1. Volunteer may elect in writing to terminate this Agreement without cause
| while the Department may only elect to terminate this Agreement for cause, which shall be

; established so long as the Department’s stated reason is not arbitrary and capricious. The

| Department shall include in its notice of termination the basis for its election to terminate this

Agreement.

3
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2. In the event of either party’s election to terminate this Agreement, this
Agreement shall terminate effective the 5th Day after the non-terminating party’s receipt of the
written notification terminating this Agreement, except that such termination shall not affect the
provisions contained in Paragraphs IV, VI and VIII and in Subparagraph XIV.L, nor Volunteer’s
obligation to ensure that it does not leave the Site in a condition, from the perspective of human
health and environmental protection, worse than that which prevailed before any activities were
commenced under this Agreement, which provisions and obligation shall survive the termination
of this Agreement.

B. Notwithstanding Subparagraph XI1.A, this Agreement shall terminate without
notice in the event that the Volunteer fails to submit additional Work Plans in accordance with
Subparagraph 11.E, unless other Work Plans are under review by the Department or being
implemented by the Volunteer.

XIII. Dispute Resolution

Volunteer may commence dispute resolution in writing within 20 Days of Volunteer’s
receipt of the Department’s notice of disapproval of a submittal or proposed Work Plan,
disapproval of a final report, or termination of this Agreement pursuant to Subparagraph
XIV.A.2. Disputes regarding Work Plan development and revision shall be heard by the Director
of the Bureau of Remedial Action, Division of Environmental Remediation, for the region within
which the Site is located. All other disputes subject to dispute resolution shall be heard by the
Assistant Division Director of the Division of Environmental Remediation. Volunteer shall
| serve upon the Department a request for dispute resolution and a written statement of the issues
} in dispute, the relevant facts upon which the dispute is based, factual data, analysis or opinion
| supporting its position, and all supporting documentation upon which Volunteer relies
! (hereinafter called the “Statement of Position”). The Department shall serve its Statement of
| Position no later than 20 Days after receipt of Volunteer’s Statement of Position. Volunteer shall
have the burden of proving that the Department’s position should not prevail. A meeting or
| telephone conference can be scheduled if it will promote a resolution of the issues. A final
| i decision resolving the dispute will be issued in a timely manner. The final decision shall
.. constitute a final agency action and Volunteer shall have the right to seek judicial review of the
i decision pursuant to Article 78 of the CPLR if Volunteer commences such proceeding no later
‘ i than 30 Days after receipt of a copy of the decision. The invocation of dispute resolution shall not !
. extend, postpone or modify Volunteer’s obligations under this Agreement with respect to any :
. item not in dispute unless or until the Department agrees or a court determines otherwise. The
! Department shall keep an administrative record which shall be available consistent with Article 6
.- of the Public Officers Law.

- XIV. Miscellaneous

A. 1. Volunteer hereby certifies that all information known to Volunteer and all
. information in the possession or control of Volunteer and its agents which relates in any way to
. the contamination existing at the Site on the effective date of this Agreement, and to any past or
! ‘ potential future release of hazardous substances, pollutants, or contaminants at or from the Site,
I ] and to its application for this Agreement, has been fully and accurately disclosed to the
|| Department in conjunction with the Volunteer’s application for the Voluntary Cleanup Program.
I
|
H
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2. If the information provided and certifications made by Volunteer are not
materially accurate and complete, this Agreement, except with respect to the provisions of
Paragraphs IV, VI and VIII and Subparagraph XIV.L, at the sole discretion of the Department,
shall be null and void ab initio 15 Days after the Department’s notification of such inaccuracy or
incompleteness and the Department shall reserve all rights that it may have, unless, however,
Volunteer submits information within that 15 Day time period indicating that the information
provided and the certifications made were materially accurate and complete.

B. Each party shall have the right to take samples and to obtain split samples,
duplicate samples, or both, of all substances and materials sampled by the other party. The
Department shall make the results of all sampling under this Subparagraph available to Volunteer
and Volunteer shall make the results available pursuant to its reporting obligations.

C. Volunteer shall allow the Department to attend and shall notify the Department at
least 5 business days in advance of any field activities to be conducted pursuant to this
Agreement as well as any prebid meetings, job progress meetings, substantial completion
meeting and inspection, and final inspection and meeting.

D. Volunteer shall obtain all permits, easements, rights-of-way, rights-of-entry,
approvals, or authorizations necessary to perform Volunteer’s obligations under this Agreement,
except that the Department may exempt Volunteer from the requirement to obtain any permit
issued by the Department for any activity that is conducted on the Site and that the Department
determines satisfies all substantive technical requirements applicable to like activity conducted
pursuant to a permit. If an interest in property is needed to implement an institutional control
required by a Work Plan and such interest can not be obtained, then the Department may require
! that the Volunteer modify the Work Plan pursuant to Subparagraph I1.C of this Agreement.

E. Volunteer shall not be considered an operator of the Site solely by virtue of having
{ executed and/or implemented this Agreement.

]
1
i
i
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H F. Volunteer shall provide a copy of this Agreement 1o each contractor and

. subcontractor hired to perform work required by this Agreement and to each person representing
| Volunteer with respect 10 the Site. Further, Volunteer shall require all contracts entered into in
.\ order to carry out the obligations identified in this Agreement to be in compliance with the terms

i. . of this Agreement.

. G. The paragraph headings set forth in this Agreement are included for convenience
.. of reference only and shall be disregarded in the construction and interpretation of any provisions
of this Agreement.

. H. {_ The terms of this Agreement shall constitute the complete and entire

- Agreement between the Department and Volunteer concerning the implementation of the work
3 plan(s) attached to this Agreement. No term, condition, understanding or agreement purporting
i1 to modify or vary any term of this Agreement shall be binding unless made in writing and

lf | subscribed by the party to be bound. No informal advice, guidance, suggestion, or comment by
|| the Department regarding any report, proposal, plan, specification, schedule, or any other

! | submittal shall be construed as relieving Volunteer of Volunteer’s obligation to obtain such

12
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formal approvals as may be required by this Agreement. In the event of a conflict between the
terms of this Agreement and any Work Plan submitted pursuant to this Agreement, the terms of
this Agreement shall control over the terms of the Work Plan(s) attached as Exhibit “B.”
Volunteer consents to and agrees not to contest the authority and jurisdiction of the Department
to enter into or enforce this Agreement.

2. Except as set forth herein, if Volunteer desires that any provision of this
Agreement be changed, Volunteer shall make timely written application to the Commissioner
with copies to the parties listed in Subparagraph XI1.A and the Commissioner or the
Commissioner’s designee shall timely respond. This Subparagraph shall not extend to revisions
to any Work Plan or to a change in any time frame contained in this Agreement. Changes to the
Work Plan shall be accomplished as set forth in Subparagraph 11.C of this Agreement. Changes
to a time frame set forth in this Agreement shall be accomplished by a written request to the

writing.
L. If there are multiple parties, the term “Volunteer” shall be read in the plural where

Agreement are joint and several and the “bankruptcy” or inability to continue by any Volunteer
shall not affect the obligations of the remaining Volunteer(s) to carry out the obligations under
this Agreement.

J. Except as provided in Subparagraph XIV.L, and to the extent authorized under 42
U.S.C. Section 9613 and any other applicable law, Volunteer shall not be liable for any claim,
now or in the future, in the nature of contribution by potentially responsible parties concerning

.: by Volunteer against a potentially responsible party under the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended, the provisions of 42 U.S.C.
Section 9613(f)(3) shall apply.

K. Volunteer, Volunteer’s grantees, lessees, sublessees, successors, and assigns shall
;! be bound by this Agreement. Any change in ownership of Volunteer including, but not limited
'\ to, any transfer of assets or real or personal property. shall in no way alter Volunteer’s
responsibilities under this Agreement.

N L Volunteer.and Volunteer's employees, servants, agents, lessees, sublessees,

' grantees, successors, and assigns hereby waive any right to pursue reimbursement of monies

.+ expended by Volunteer prior to the Termination Date as against the State or the Spill Fund, and
i agree to indemnify and hold harmless the Spill Fund from any and all legal or equitable claims,
' suits, causes of action, or demands whatsoever with respect to the Site that any of same has or
;* may have as a result of Volunteer’s entering into or fulfilling the terms of this Agreement with
. respect to the Site.

' i M. The effective date of this Agreement shall be the date it is signed by the
| Commissioner or the Commissioner’s designee.
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Department’s project attorney and project manager, which request shall be timely responded to in

required to give meaning to this Agreement. Further, the obligations of the Volunteers under this

the alleged contamination which is addressed under this Agreement. In any future action brought




DATED:
Yo = 2003

JENSEI——

Co./Depl.
Phone #

Fax #

NATURE SAVER™ FAX MEMO 016
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T Trrom 14/1
Co.

by o

ERIN M. CROTTY, COMMISSIONER

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION AND
TRUSTEE OF THE STATE’S NATURAL
RESOURCES

B | | /\ |

Dale A. Desnoyers
Acting Director
Division of Environmental Remediation

Phone #

Fax #
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CONSENT BY VOLUNTEER

Volunteer hereby consents to the issuing and entering of this Agreement, waives
Volunteer's right to a hearing herein as provided by law, and agrees to be bound by this
Agreement.

Development Downtown, Inc.
% \l\By Wa/
Title: Led7é2m  FRES /‘D £roN
- Date: ‘:)»“7)"02’-'

STATE OF NEW YORK )
’ ) ss:
COUNTY OF (’/W )

On the / 3 day of llx/. , In the year 2002, before me, the undersigned,
personally appeared N b A. 5T¢272/4 bersonally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

L/ / ,u A/‘/ //““’/

: S]gnaturg/and Office of mdxwd’ua
' l takmg acknowledgment

Bt nem e me et s ey

U :
H ! fic. o . Crete

H oLt PRANNS -
i . P -
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EXHIBIT “A”

Map and Legal Descriptionof Site
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PROPOSED DESCRIPTION
FOR PARCEL NO. 1
UNION SHIP CANAL REDEVELOPMENT PROJECT

All that piece or parcel of property designated as Parcel No. 1, situate in Lot No. 18, in the
Ogden Gore Tract, Township No. 10, Range No. 8, City of Buffalo, County of Erie, State of New
York bounded and described as follows:

PARCEL NO. 1

Commencing at a point on the easterly boundary of existing Commerce Street as delineated on
Parcel No. 360 of Map No. 327 and acquired by The People of The State of New York for the
former construction of Fuhrmann Boulevard — Hamburg Turnpike by Liber 10082 of Deeds at
Page 121, at its intersection with the southerly boundary of the City Of Buffalo, also being the
northerly right of way line of the South Buffalo Railway Company; thence easterly forming an
angle in the northeast quadrant of 107° 13" 58” and along the southerly boundary of the City of
Buffalo and the northerly right of way line of the South Buffalo Railway Company a distance of
640.00 feet to the Point of Beginning; thence through the property of the City of Buffalo the
following six (6) courses and distances: (1) northerly at an interior angle of 90° 00" 00” a
distance of 287.18 feet to a point; thence (2) northeasterly at an interior angle of 111° 14" 43”
a distance of 1,504.53 feet to a point; thence (3) northerly at an exterior angle of 125° 42" 10”
a distance of 610.16 feet to a point; thence (4) easterly at an interior angle of 90° 00" 00” a
distance of 550.00 feet to a point; thence (5) southeasterly at an interior angle of 157° 08" 12"
a distance of 340.00 feet to a point; thence (6) southerly at an interior angle of 154° 01" 12" a
distance of 436.60 feet to a point on the northwesterly right of way line of the South Buffalo
Railway Company at a distance of 79.0 feet northwesterly of, measured at right angles to, the
center line of said Railway Company’s right of way; thence along the said Railway Company'’s
right of way the following five (5) courses and distances: (1) southwesterly at an interior angle
of 105° 33’ 24” a distance of 250.02 feet to a point of curvature; thence continuing
southwesterly on a curve to the right, having a radius of 1,831.08 feet, an arc distance of
447 .42 feet to the point of tangency; thence southerly along a line radial to the last mentioned
curve a distance of 35.00 feet to a point of curvature; thence southwesterly and westerly on a
curve to the right, having a radius of 1,866.08 feet, an arc distance of 920.62 feet to the point
of tangency; thence southerly along a line radial to the last mentioned curve a distance 11.00
feet to a point on the said southerly boundary of the City of Buffalo, also being the northerly
right of way line of the South Buffalo Railway Company; thence westerly along the southerly
boundary of the city Of Buffalo and the northerly right of way line of the South Buffalo Railway
Company a_distance of 1,139.11 feet to the point of beginning, being 42.542 acres of land
more or less.

Subject to the rights of others as granted by The Hanna Furnace Corporation to Shenango
Incorporated by virtue of Liber 8636 of Deeds at Page 586 for a 20.00-foot wide sanitary sewer
easement.

P:\644 1 70\Propesty\PROP DESC PARCEL}



EXHIBIT “B”

Department-Approved Work Plan(s)
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REMEDIAL ACTION WORK PLAN
HANNA FURNACE SITE

THE FORMER RAILROAD YARD AREA (SUBPARCEL 1)

DEVELOPMENT DOWNTOWN, INC.
BUFFALO, NEW YORK

FEBRUARY 2002

MALCOLM PIRNIE, INC.

P. 0. Box 1938
Buffalo, New York 14219
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EXHIBIT “C”»

Release and Covenant Not to Sue

Unless otherwise specified in this letter, all terms used in this letter shall have the |
meaning assigned to them under the terms of the Voluntary Cleanup Agreement entered into
between the New York State Department of Environmental Conservation (the “Department’™) and
Development Downtown, Inc. (“Volunteer”), Index No. B9-0568-99-12(A)(the “Agreement”).

The Department is pleased to report that the Department is satisfied that the Agreement’s

Work Plan(s) relative to the Site (or subparcel of the Site ), located at
has been successfully implemented.

The Department and the Trustee of New York State’s natural resources (“Trustee™),
therefore, hereby release, covenant not to sue, and shall forbear from bringing any action,
proceeding, or suit pursuant to the Environmental Conservation Law, the Navigation Law or the
State Finance Law, and from referring to the Attorney General any claim for recovery of costs
incurred by the Department, against Volunteer and Volunteer’s lessees and sublessees, grantees,
successors and assigns, and their respective secured creditors, for the further investigation and
remediation of the Site, and for natural resource damages, based upon the release or threatened
release of Covered Contamination, provided that (a) timely payments of the amounts specified in
Paragraph VI of the Agreement continue to be or have been made to the Department, (b)
appropriate deed restrictions remain recorded in accordance with Paragraph X of the Agreement,
and (c) Volunteer and/or its lessees, sublessees, successors, or assigns promptly commence and
diligently pursue to completion the Work Plan providing for OM&M. Nonetheless, the
Department and the Trustee hereby reserve all of their respective rights concerning, and such
release, covenant not to sue, and forbearance shall not extend to any further investigation or
remedial action the Department deems necessary: '

. due to off-Site migration of petroleum;

. due to environmental conditions or information related to the Site which were unknown
at the time this Release and Covenant not to Sue was issued and which indicate that the |
Contemplated Use cannot be implemented with sufficient protection of human health and

the environment;

e due to Volunteer’s failure to implement the Agreement to the Department’s satisfaction;
or
. due to fraud committed by Volunteer in entering into or implementing this Agreement.

Additionally, the Department and the Trustee hereby reserve all of their respective rights
concerning, and any such release, covenant not to sue, and forbearance shall not extend to
Volunteer nor to any of Volunteer’s lessees, sublessees, successors, or assigns who cause or
allow a release or threat of release at the Site of any hazardous substance (as that term is defined
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at 42 USC 9601[14]) or petroleum (as that term is defined in Navigation Law § 172[15]), other

than Covered Contamination; or cause or allow the use of the Site to change from the

Contemplated Use to one requiring a lower level of residual contamination before that use can be

implemented with sufficient protection of human health and the environment; nor to any of

Volunteer’s lessees, sublessees, successors, or assigns who is otherwise a party responsible under

law for the remediation of the Existing Contamination independent of any obligation that party
may have respecting same resulting solely from the Agreement’s execution.

§ Notwithstanding the above, however, with respect to any claim or cause of action asserted

i by the Department or the Trustee, the one seeking the benefit of this release, covenant not to sue,

i ''and forbearance shall bear the burden of proving that the claim or cause of action, or any part

! thereof, is attributable solely to Covered Contamination.

Notwithstanding any other provision in this release, covenant not to sue, and forbearance,

. if with respect to the Site there exists or may exist a claim of any kind or nature on the
part of the New York State Environmental Protection and Spill Compensation Fund
against any party, nothing in this letter shall be construed or deemed to preclude the State
of New York from recovering such claim.

) except as provided in this letter and in the Agreement, nothing contained in the
Agreement or in this letter shall be construed as barring, diminishing, adjudicating, or in
any way affecting any of the Department’s or Trustee’s rights (including, but not limited
to, the right to recover natural resources damages) with respect to any party, including
Volunteer.

. nothing contained in this letter shall prejudice any rights of the Department or Trustee to
take any investigatory or remedial action it deems necessary if Volunteer fails to comply
with the Agreement or if contamination other than Existing Contamination is encountered
at the Site.

. nothing contained in this letter shall be construed to prohibit the Commissioner or his
duly authorized representative from exercising any summary abatement powers.

. nothing contained in this letter shall be construed to affect the Department’s right to
terminate the Agreement under the terms of the Agreement at any time during its
implementation if Volunteer fails to comply substantially with the Agreement’s terms and |

! conditions. ;

| 5




In conclusion, the Department is pleased to be part of this effort to return the Site to
productive use of benefit to the entire community.

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL
CONSERVATION AND TRUSTEE OF NEW YORK STATE'S
NATURAL RESOURCES

By:

Date:




Appendix “A”
(to Exhibit “C”)

Map of the Site
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Exhibit “D”

NOTICE OF AGREEMENT

This Notice is made as of the day of ,200__ by regarding
a parcel of real property located at bearing Tax Map
Number (the “Property™); and

WHEREAS, (*“Volunteer™), entered into an agreement with the
Department of Environmental Conservation, Index # (the
“Agreement”), concerning contamination which is or may be present on the Property, which
Agreement was executed on behalf of the Department on ; and

WHEREAS, in return for the remediation of the Property pursuant to the Agreement to
the satisfaction of the Department, the Department will provide Volunteer and its lessees and
sublessees, grantees, successors, and assigns, including their respective secured creditors, with a
release, covenant not to sue, and forbearance from bringing any action, proceeding, or suit related
to the Site’s further investigation or remediation, subject to certain reservations set forth in the
Agreement; and

WHEREAS, pursuant to the Agreement, Volunteer agreed to cause the filing of a notice
of the Agreement with the County Clerk in accordance with Paragraph IX of the
Agreement to give all parties who may acquire any interest in the Property notice of the
Agreement.

NOW, THEREFORE, Volunteer, for itself and for its successors and assigns, declares
that:

1. This Notice of Agreement is hereby given to all parties who may acquire any
interest in the Property; and -

2. This Notice shall terminate upon the filing of a Notice of Termination of this

Agreement after having first received approval to do so from the New York State Department of
Environmental Conservation or having terminated the Agreement pursuant to its Paragraph XII.

IN WITNESS WHEREOF, Volunteer has executed this Notice of Agreement by its
duly authorized representative.

Dated: By:




STATE OF NEW YORK )

) ss:
COUNTY OF )
On the day of , in the year 200__, before me, the undersigned, personally
appeared , personally known to me or proved to me on the basis of

satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Signature and Office of individual
taking acknowledgment




Appendix “A”
(to Exhibit “D”).

Map of the Property




1
[
7
[
§ ful 1831007
R ONLITLOL

-
AU HOa SR AT FH
WRIDIAN OF ®

Wi prg
¥ LAIL2IE S5
£ 010

€-5842T 3y
58619

PARCEL 1
\REA = 42.542¢ ACRES

CITY OF LACKAWANNA

woh - 132 ENT [astaut

YERTICM, DATLN o SLE (. DC
Y. 9158 ATIO wigs:
WORL COORBUTES 1. WP COMLID FROM YANOLS SURY(TS @0 FLCORD DOCUL TS
¥ 123200500 2. SEE L.JSY 119 FOR MICAT OF 24T 13 HOQON £25 CORPORATION.
£ 421300158
REVISIONS
o CESTHIP I 8arg L
' A0ED OFFSETS TO WE - PARCEL MGLL ADDED TINLL 0afi e (74

PARCEL LOCATION MAP
SOUTH BUFFALO REDEVELOPMENT PROJECT

e PARSONS
——— T e e LI

e A9, 00 5]

ity TR l KR E | 3 l Thareg, W




Exhibit “E”
DECLARATION of COVENANTS and RESTRICTIONS

THIS COVENANT, made the __ day of 200, by

a [natural person residing at /partnership organized and existing under
the laws of the State of / corporation organized and existing under the
laws of the State of Jand having an office for the transaction of business

at :

WHEREAS, is the subject of a Voluntary Agreement
executed by as part of the New York State Department of Environmental
Conservation’s (the “Department’s) Voluntary Cleanup Program, namely that parcel of real
property located on in the of , County of

, State of New York, which is part of lands conveyed
by to by deed dated and recorded in the

County Clerk’s Office on in Book of Deeds at Page
and being more particularly described in Appendix “A,” attached to this declaration and made a
| part hereof, and hereinafter referred to as “the Property”; and

WHEREAS, the Department approved a remedy to eliminate or mitigate all
significant threats to the environment presented by the contamination disposed at the Property
and such remedy requires that the Property be subject to restrictive covenants.

NOW, THEREFORE, , for itself and its successors and/or
assigns, covenants that:

First, the Property subject to this Declaration of Covenants and Restrictions, is as
shown on a map attached to this declaration as Appendix "B" and made a part hereof, and
consists of [insert metes and bounds description]

Second, unless prior written approval by the-New York State Department of
Environmental Conservation or, if the Department shall no longer exist, any New York State
agency or agencies subsequently created to protect the environment of the State and the health of
the State’s citizens, hereinafter referred to as “the Relevant Agency,” is first obtained, there shall
be no construction, use or occupancy of the Property that results in the disturbance or excavation
of the Property, which threatens the integrity of the soil cap, or which results in unacceptable
human exposure to contaminated soils.

Third, the owner of the Property shall maintain the cap covering the Property by
maintaining its grass cover or, after obtaining the written approval of the Relevant Agency, by
capping the Property with another material.

Fourth, the owner of the Property shall prohibit the Property from ever being used for
purposes other than for restricted industrial use and/or restricted commercial use which excludes
use for day care, child care and medical care without the express written waiver of such

f prohibition by the Relevant Agency.




Fifth, the owner of the Property shall prohibit the use of the groundwater underlying the
Property without treatment rendering it safe for drinking water or industrial purposes, as
appropriate, unless the user first obtains permission to do so from the Relevant Agency.

Sixth, the owner of the Property shall continue in full force and effect any institutional
and engineering controls required under the Agreement and maintain such controls unless the
+owner first obtains permission to discontinue such controls from the Relevant Agency.

3 ! Seventh, this Declaration is and shall be deemed a covenant that shall run with the land

g and shall be binding upon all future owners of the Property, and shall provide that the owner, and
| its successors and assigns, consents to enforcement by the Relevant Agency of the prohibitions

| and restrictions that Paragraph X of the Agreement requires to be recorded, and hereby covenants

not to contest the authority of the Relevant Agency to seek enforcement.

Eighth, any deed of conveyance of the Property, or any portion thereof, shall recite, unless
the Relevant Agency has consented to the termination of such covenants and restrictions, that
said conveyance is subject to this Declaration of Covenants and Restrictions.

IN WITNESS WHEREOF, the undersigned has executed this instrument the day
i - written below.

i

[acknowledgment]




Glossary of Terms
The following terms shall have the following meanings:
“ALJ”: Administrative Law Judge.

“Covered Contamination™: the concentrations of Existing Contamination remaining on the Site
on the date that the Department issues the Release set forth in Exhibit “C.”

“ECL”: the Environmental Conservation Law.

“Force Majeure Event”: an event which is brought on as a result of fire, lightning, earthquake,
flood, adverse weather conditions, strike, shortages of labor and materials, war, riot, obstruction
or interference by adjoining landowners, or any other fact or circumstance beyond Volunteer’s
reasonable control.

“Day”: a calendar day unless expressly stated to be a working day. “Working Day” shall mean a
day other than a Saturday, Sunday or State holiday. In computing any period of time under this
Order, where the last day would fall on a Saturday, Sunday or State holiday, the period shall run
until the close of business of the next working day.

“Department”: the New York State Department of Environmental Conservation.

“IRM?: an interim remedial measure which is a discrete set of activities which can be undertaken
without extensive investigation and evaluation to prevent, mitigate, or remedy environmental
damage or the consequences of environmental damage attributable to a Site.

“NL”: the Navigation Law.

“Professional engineer”; an individual registered as a professional engineer in accordance with
Article 145 of the New York State Education Law. If such individual is a member of a firm, that
firm must be authorized to offer professional engineering services in the State of New York in
accordance with Article 145 of the New York State Education Law.

“Spill Fund”: the New York State Environmental Protection and Spill Compensation Fund.

“State Costs™: all the State’s expenses including, but not limited to, direct labor, fringe benefits,
indirect costs, travel, analytical costs, and contractor costs incurred by the State of New York for
negotiating, implementing, and administering this Agreement. Approved agency fringe benefit
and indirect cost rates will be applied.

“Termination Date”: the date upon which (i) the Release (Exhibit “C”) is issued or the
Department approves the final report relative to the OM&M at the Site, whichever is later; or (ii)
the Agreement terminates pursuant to Paragraph XII or Subparagraph XIV.A.2.

“Trustee”: the Trustee of New York State’s natural resources.

“Work Plan”: a Department-approved work plan, as may be modified, pertaining to the Site that
Volunteer shall implement and that is attached to this Agreement.
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAIL CONSERVATION

In the Matter of the Implementatibn of a Voluntary Cleanup Agreement

for: Hanna Fumnace Former Production Area (Subparcel 2) by: Development Downtown, Inc.
"Volunteer"
Site #: V00435-9 Index #: B9-0568-99-12(B)

WHEREAS, the Department is responsible for the enforcement of the ECL and the NL
and such laws provide the Department authority to enter into this Agreement;

WHEREAS, the Department has established a Voluntary Cleanup Program to address
the environmental, legat; and financial barriers that hinder the redevelopment and reuse of
contaminated properties; :

WHEREAS, this Voluntary Cleanup Agreement is the product of a pilot project entitled,
"ReBuild Now-NY" in which an effort was undertaken by the New York State Department of
Economic Development, in partnership with the New York State Department of Environmental
Conservation and the Governor's Office of Regulatory Reform to reduce uncertainties associated
with properties exhibiting indications of environmental contamination and to characterize the
level of risk involved in developing such properties with the goal of promoting and enhancing
the development of brownfield properties suitable for the location of new businesses or the
expansion of existing businesses.

WHEREAS, Volunteer represents, and the Department relied upon such representations:
i entering into this Agreement, that Volunteer’s involvement with the Site is limited to the
following: Volunteer is a not-for-profit corporation which anticipates acquiring title to the Site
but does not presently hold title, has not previously owned or operated the site and is not
otherwise responsible under law to remediate the existing contamination;

WHEREAS, the parties are entering into this Agreement in order to set forth a process
through which the Department will approve and the Volunteer will implement activities designed
|1 to address in whole or in part environmental contamination at the Site; and

WHEREAS, the Department has determined that it is in the public interest to enter into
1 this Agreement as a means to address environmental issues at the Site with private funds while
| ensuring the protection of human health and the environment;

i @E%V%Q i NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
R o9 2004 MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING:

1. Site Specific Definitions




For purposes of this Agreement, the terms set forth in the Glossary attached to, and made
a part of, this Agreement shall have the meanings ascribed to them in that Glossary. In addition,
| for purposes of this Agreement, the following terms shall have the following meanings:

A. "Contemplated Use": restricted industrial use/restricted commercial use excluding
use for day care, child care and medical care.

B. "Existing Contamination": includes contaminants associated with former iron-
making operations at the site including metals (e.g., chromium and lead), petroleum
hydrocarbons and polycyclic aromatic hydrocarbons (PAHs, e.g., benzo(a)anthracene,
benzo(k)fluoranthene, and chrysene). Studies have also found areas of site groundwater with
high pH levels and low levels of polychlorinated biphenyls (PCBs) in soils. Existing
contamination is further described in a site investigation report prepared by O'Brien & Gere
Engineers, Inc. (November 2002).

The term also includes contamination identified during the implementation of this Agreement,
the nature and extent of which were unknown or insufficiently characterized as of the effective |
date of this Agreement, but which shall have been fully characterized and addressed to the
Department’s satisfaction. ‘

C. "Site": that parcel of real property known as Hanna Furnace Former Production
Area (Subparcel 2) which is an approximately 28.97 acre parcel located on the former Hanna
Furnace Corporation property and which is more particularly outlined in Exhibit "A". Exhibit
"A" of this Agreement includes a parcel location map and a legal description of the Site. For
purposes of Subparagraph II.H the term "Site" shall be construed to mean (i) the entire Site or (i)
| a subparcel of the Site.

D. "Volunteer": Development Downtown, Inc. (DDI) is a not-for-profit corporation

concerned with local development located at 617 Main Street, Buffalo, New York. For the sole
purpose of the Voluntary Cleanup Program, the Volunteer is considered a Non-PRP Volunteer.

I1. Development. Performance and Reporting of Work Plans

A.  Work Plan Labels

3 The work plans ("Work Plan" or "Work Plans") under this Agreement shall be captioned
1 as follows: "

1. "Investigation Work Plan" if the Work Plan provides for the investigation
' of the nature and extent of contamination at the Site;
2. "IRM Work Plan" if the Work Plan provides for an interim remedial
| measure;

i 3. "Remedial Action Work Plan" if the Work Plan provides for the Site’s

remediation to cleanup levels sufficient to allow for the Contemplated Use of the Site; or

2




4. - "OM&M Work Plan" if the Work Plan provides for post-remedial
construction operation, maintenance, and/or monitoring.

B. Submission/Implementation of Work Plans

1. A Department-approved Remedial Action Work Plan, "Remedial Action
Work Plan, Hanna Furnace Site: Subparcel 2, Buffalo, New York" November 2002, is attached
to and incorporated into this Agreement in Exhibit "B"; Hereafter, the Volunteer can submit
such other and additional work plans it deems appropriate.

2. A proposed Work Plan shall be submitted for the Department’s review and
approval and shall include, at a minihum, a chronological description of the anticipated
activities, a schedule for performance of those activities, and sufficient detail to allow the
Department to evaluate-that Work Plan. A Professional Engineer must prepare, sign, and seal all
Work Plans other than an Investigation Work Plan. Upon the Department’s written approval of a
Work Plan, such Department-approved Work Plan shall be incorporated into and become an
enforceable part of this Agreement and shall be implemented in accordance with the schedule
contained therein. If the Department disapproves a Work Plan, the reasons for such disapproval
shall be provided in writing. In the event the Department disapproves a Work Plan, within
twenty (20) Days after receiving written notice of such disapproval, Volunteer shall elect in
writing to: (i) modify or expand it; (ii) complete any other Department-approved Work Plan(s); -
(iii) invoke dispute resolution pursuant to Paragraph XIII; or (iv) terminate this Agreement
pursuant to Subparagraph XIL.A.

3. During all field activities, Volunteer shall have on-Site a representative
who is qualified to supervise the activities undertaken. Such representative may be an employee
or a consultant retained by Volunteer to perform such supervision.

C. Revisions to Work Plans

If revisions to a Work Plan are required to satisfy the objectives of such Work Plan, the
parties will negotiate revisions which shall be attached to and incorporated into the relevant
Work Plan and which shall be enforceable under this Agreement. If the parties cannot agree
upon revisions to the relevant Work Plan, then unless the Volunteer invokes dispute resolution
pursuant to Paragraph XIII, either party may terminate this Agreement pursuant to Subparagraph
XILA.

D. Submission of Final Reports

1. In accordance with the schedule contained in a Work Plan, Volunteer shall
submit a final report which includes the caption of that Work Plan on the cover page. The final
report pertaining to that Work Plan’s implementation shall include but not be limited to: all data
generated relative to the Site and all other information obtained as part of the implementation of




the subject Work Plan; all of the assessments and evaluations required by the subject Work Plan;
a statement of any additional data that must be collected; and “as-built” drawings, to the extent
necessary, showing all changes made during construction. Additionally, the final report for an
Investigation Work Plan shall contain a certification by the person with primary responsibility for
the day to day performance of the activities under this Agreement that those activities were
performed in full accordance with the Investigation Work Plan, and all other Work Plan ﬁnal
reports must contain such certification made by a Professional Engineer with primary
responsibility for the day to day performance of the activities under this Agreement that all such

i activities were performed in full accordance with the Department approved Work Plan.

2. "An OM&M Work Plan, if necessary, shall be submitted in accordance
with the schedule set forth in the IRM Work Plan or Remedial Action Work Plan.
E. Review.of Submittals other than Work Plans
1. The Department shall timely notify Volunteer in writing of its approval or

disapproval of each submittal other than a Work Plan. All Department-approved submittals shall
be incorporated into and become an enforceable part of this Agreement.

2. If the Department disapproves a submittal covered by this subparagraph, it

| shall specify the reasons for its disapproval and may request Volunteer to modify or expand the

submittal. Within twenty (20) Days after receiving written notice that Volunteer’s submittal has
been disapproved, Volunteer shall elect in writing to either (i) modify or expand it; (ii) complete
any other Department-approved Work Plan(s); (iii) invoke dispute resolution pursuant to
Paragraph XIII; or (iv) terminate this Agreement pursuant to Subparagraph XII.A. If Volunteer
submits a revised submittal and it is disapproved, the Department and Volunteer may pursue

' | whatever remedies may be available under this Agreement or under law.

3. Within sixty (60) Days of the Department’s approval of a final report,

|1 Volunteer shall submit such additional Work Plans as it proposes to implement. Failure to

submit any additional Work Plans within such period shall, unless other Work Plans are under
review by the Department or being implemented by Volunteer, result in the termination of this

. i Agreement pursuant to Subparagraph XII.B.

i
H
i
.l

4. All approved final reports shall be submitted to the Department in an
 electronic format acceptable to the Department within thirty (30) Days of approval of such final
report If any document cannot be converted into electronic format, Volunteer shall so advise the

i i Department and, if the Department concurs, submit such document in an alternative format
i1 acceptable to the Department. -

F. Department’s Determination of Need for Remediation




Volunteer will remediate the Site in accordance with the Department-approved Remedial
Action Work Plan, "Remedial Action Work Plan, Hanna Furnace Site: Subparcel 2, Buffalo,
New York" November, 2002". In addition, the Department will determine upon its approval of
each final report dealing with the investigation of the Site whether remediation, or additional
remediation as the case may be, is needed to allow the Site to be used for the Contemplated Use.

1. The Department shall timely notify Volunteer if it determines that
remediation, or additional remediation, is not needed to allow the Site to be used for the
Contemplated Use. If the Department determines that additional remediation is not needed and
such determination is based upon use restrictions, Volunteer shall cause to be filed a Declaration
of Covenants and Restrictions in accordance with Paragraph X within sixty (60) Days of receipt
of the Department’s determination. Upon receipt of a copy of such instrument, the Department
will provide Volunteer with the Release described in Subparagraph IL.H.

2. . If the Department determines that additional remediation, is needed to
allow the Site to be used for the Contemplated Use, Volunteer may elect to submit for review and
approval a proposed Work Plan (or a revision to an existing Remedial Action Work Plan for the
Site) which addresses the remediation of Existing Contamination. Such proposed Work Plan
shall include, among other requirements, an evaluation of the proposed remedy considering the
factors set forth in 6 NYCRR 375-1.10(c)(1) through (c)(6), excluding consideration of cost-
effectiveness. At a minimum, the remedial activities contemplated by the proposed Work Plan* - -
must eliminate or mitigate all significant threats to the public health and/or the environment and
must result in the Site being protective of public health and the environment for the
Contemplated Use. The Department will notice a proposed Work Plan addressing the Site’s
remediation for public comment in accordance with Subparagraph I1.G of this Agreement. If
Volunteer elects not to develop a Work Plan under this Subparagraph or either party concludes

; that a mutually acceptable Work Plan under this Subparagraph cannot be negotiated, then this
. Agreement shall terminate in accordance with Subparagraph XIL.A

G. Notice of Proposed Work Plan for the Site’s Remediation

Whenever a Work Plan for the Site’s remediation (other than an IRM Work Plan) is

i proposed, the Department will timely publish a notice in the Environmental Notice Bulletin to

inform the public of the opportunity to submit comments on the proposed Work Plan within
thirty (30) Days after the date of the issue in which the notice appears. The Department shall

timely mail an equivalent notice to the City of Buffalo and Couhty of Erie. The Department shall

.+ timely notify Volunteer following the close of the public comment period whether the proposed
‘1 Work Plan needs to be revised. If the Department determines that revisions are necessary for

! Site conditions to be protective of the public health or the environment based upon the

E Contemplated Use, Volunteer agrees to negotiate revisions to the proposed Work Plan in

.+ accordance with Paragraph II.C. If either party concludes that such revisions cannot be

; ; negotiated, then this Agreement shall terminate in accordance with Subparagraph XII. If the

.. Department determines that no revisions are required, then the Work Plan shall be attached




hereto as Exhibit “B.” The "Remedial Action Work Plan, Hanna Furnace Site: Subparcel 2,
Buffalo, New York" November, 2002, shall be subject to public comment as described in this
Paragraph.

H. Release and Covenant Not to Sue

Upon the Department’s determination that (i) Volunteer is in compliance with the
Agreement; (ii) no requirements other than those remedial actions, exclusive of OM&M
activities, already conducted at the Site, if any, are necessary to assure that Site conditions are
protective of the public health and the environment based upon the Contemplated Use; and (iii)
Volunteer has complied, if required, with Paragraph X, the Department shall timely provide
Volunteer with the Release and Covenant Not to Sue attached hereto as Exhibit “C,” subject to
the terms and conditions stated therein.

T,

1. Submission of Annual Reports, if required

1In the event that the remedy for the Site; if any, or any Work Plan for the Site requires
operation, maintenance, and moritoring (OM&M), including reliance upon institutional or
engineering controls, Volunteer shall cause the filing of an annual report by the 1 Day of the
month following the anniversary of the start of the OM&M. Volunteer shall file such annual
report until the Department determines that the Site can be closed out and so notifies Volunteer -
in writing. Such annual report shall be signed by a Professional Engineer and shall contain a
certification that any institutional and engineering controls put in place pursuant to this
Agreement are still in place, have not been materially altered, and are stil] effective in achieving
their objectives. Volunteer shall notify the Department within twenty-four (24) hours of
discovery of any upset, interruption, or termination of one or more controls without the prior
approval of the Department. ‘Further, Volunteer shall take all actions required by the Department
to maintain conditions at the Site that achieve the objectives of the remedy and/or the Work Plan
and are protective of public health and the environment. An explanation of such upset,
interruption, or termination of one or more controls and the steps taken in response shall be
included in the foregoing notice and in the annual report required by this Subparagraph as well as
in any progress reports required by Paragraph III. Volunteer can petition the Department for a
determination that the institutional and/or engineering controls may be terminated. Such petition
must be supported by a Professional Engineer stating that such controls are no longer necessary
for the protection of public health and the environment. The Department shall not unreasonably
withhold its approval of such petition.

i1 I, Progress Reports

i Volunteer shall submit a written progress report of its actions under this Agreement to the
i parties identified in Subparagraph XI.A.1 by the 10" Day of each month commencing with the

‘ month subsequent to the approval of the first Work Plan and ending with the Termination Date,
| unless a different frequency is set forth in a Work Plan. Such reports shall, at a minimum,




include: all actions relative to the Site during the previous reporting period and those anticipated
for the next reporting period; all approved activity modifications (changes of work scope and/or
schedule); all results of sampling and tests and all other data received or generated by or on
behalf of Volunteer in connection with this Site, whether under this Agreement or otherwise, in
the previous reporting period, including quality assurance/quality control information;
information regarding percentage of completion, unresolved delays encountered or anticipated
that may affect the future schedule, efforts made to mitigate such delays, and information
regarding activities undertaken in support of the Citizen Participation Plan during the previous
reporting period and those anticipated for the next reporting period.

IV..  Enforcement

This Agreement shall be enforceable as a contractual agreement uﬁder the laws of the

State of New York. Volunteer shall not suffer any penalty or be subject to any proceeding or

action if it cannot comply with any requirement of this Agreement as a result of a Force Majeure
Event provided it notifies the Department in writing within ten (10) Working Days of when it
obtains knowledge of any such event. Volunteer shall include in such notice the measures taken
and to be taken to prevent or minimize any delays and shall request an appropriate extension or
modification of this Agreement. Volunteer shall have the burden of proving by a preponderance
of the evidence that an event qualifies as a Force Majeure Event pursuant to this Paragraph.

V. Entrv upon Site

A. Volunteer hereby consents, upon reasonable notice under the circumstances
presented, to entry upon the Site or areas in the vicinity of the Site which may be under the
control of Volunteer, by any duly designated officer or employee of the Department or any State

: agency having jurisdiction with respect to the matters addressed in a Department-approved Work

Plan, and by any agent, consultant, contractor or other person so authorized by the
Commissioner, all of whom shall abide by the health and safety rules in effect for the Site, for (i)
inspecting, sampling, and copying records related to the contamination at the Site; (ii)
implementing the activities under this Agreement; and (iii) testing and any other activities
necessary to ensure Volunteer’s compliance with this Agreement. Upon request, Volunteer shall
(i) provide the Department with suitable office space at the Site, including access to a telephone,
to the extent available; and (ii) permit the Department full access to all non-privileged records

| relating to matters addressed by this Agreement. Raw data is not considered privileged and that
-1 portion of any privileged document containing raw data must be provided to the Department.

B. The Department shall have the right to take its own samples and scientific

measurements and the Department and Volunteer shall have the right to obtain samples,
.; duplicate samples, or both, of all substances and materials sampled. The Department shall make
i the results of all sampling and scientific measurements taken under this Subparagraph available

to Volunteer.

!




VI. Pavment of State Costs

A. Within forty-five (45) Days after receipt of an itemized invoice from the
Department, Volunteer shall pay to the Department a sum of money which shall represent
reimbursement for State Costs for negotiating this Agreement, and all costs associated with this
Agreement, through and including the Termination Date. The costs payable pursuant to this
Paragraph shall be those incurred by the State commencing on the effective date of this
Agreement.

B. Personal service costs shall be documented by reports of Direct Personal Service,
which shall identify the employee name, title, biweekly salary, and time spent (in hours) on the
| | project during the billing period, as identified by an assigned time and activity code. Approved
agency fringe benefit and indirect cost rates shall be applied. Non-personal service costs shall be
summarized by category. of expense (e.g., supplies, materials, travel, contractual) and shall be
| documented by expenditure reports.. The Department shall not be required to provide any other
documentation of costs, provided however, that the Department’s records shall be available
consistent with, and in accordance with, Article 6 of the Public Officers Law.

C. Such invoice shall be sent to Volunteer at the following address:

Peter Cammarata

Development Downtown, Inc.

617 Main Street

Buffalo, New York 14203

D. Each such payment shall be made payable to the Department of Environmental

Conservation and shall be sent to: Bureau of Program Management, Division of Environmental
‘ Remediation, New York State Department of Environmental Conservation, 625 Broadway,
it Albany, NY 12233-7012.

E. Each party shall provide written notification to the other within ninety (90) Days
of any change in the foregoing addresses.

H F. Volunteer may contest, in writing, invoiced costs under Subparagraph VLA if it
 believes (i) the cost documentation contains clerical, mathematical, or accounting errors; (ii) the
. costs are not related to the State’s activities reimbursable under this Agreement; or (iii) the-
| Department is not otherwise legally entitled to such costs. If Volunteer objects to an invoiced
. cost, Volunteer shall pay all costs not objected to within the time frame set forth in Subparagraph
V1A and shall, within thirty (30) Days of receipt of an invoice, identify in writing all costs
 objected to and identify the basis of the objection. This objection shall be filed with the BPM
" Director. The BPM Director or the BPM Director’s designee shall have the authority to relieve
- Volunteer of the obligation to pay invalid costs. Within forty-five (45) Days of the Department’s
.+ determination of the objection, Volunteer shall pay to the Department the amount which the
- BPM Director or the BPM Director’s designee determines Volunteer is obligated to pay or
| commence an action or proceeding seeking appropriate judicial relief.

E G. In the event any instrument for the payment of any money due under this
! ' Agreement fails of collection, such failure of collection shall constitute a violation of this




Agreement, provided (i) the Department gives Volunteer written notice of such failure of
collection, and (ii) the Department does not receive from Volunteer a certified check or bank
check within fourteen (14) Days after the date of the Department’s written notification.

VII. Reservation of Rights_

A. 1. Except as provided in the Release and Covenant Not to Sue (Exhibit “C”)
after its issuance and except as provided in Subparagraph VIL.A.2, nothing contained in this
Agreement shall be construed as barring, diminishing, adjudicating, or in any way affecting any
of the Department’s or the Trustee’s rights or authorities, including, but not limited to, the right
to recover natural resource damages, the right to take any investigatory or remedial action
deemed necessary, and the right to exercise summary abatement powers with respect to any
person, including Volunteer.

2. Except for the Department’s right to take any investigatory or remedial
action deemed necessary as a result of a significant threat resulting from the Existing
Contamination or to exercise summary abatement powers, the Department shall not take any
enforcement action under ECL Article 27, Title 13, under CERCLA, under the NL, or under
comparable statutory or common law theories of remedial liability with respect to the Existing
Contamination, to the extent that such contamination is being addressed under the Agreement,
against Volunteer or Volunteer’s grantees, successors, or assigns during the implementation of
this Agreement, provided such party is in compliance with the terms and provisions of this
Agreement, including, without limitation, the requirements of all Work Plans and amendments
thereto.

B. Except as otherwise provided in this Agreement, Volunteer specifically reserves

3 all rights and defenses-under applicable law to contest, defend against, dispute, or disprove any

i1 actions, proceedings, allegations, assertions, determination, or order of the Department, including
any assertion of remedial liability by the Department against Volunteer, and further reserves all
rights including the rights to notice, to be heard, to appeal, and to any other due process
respecting any action or proceeding by the Department, including the enforcement of this
Agreement. The existence of this Agreement or Volunteer’s compliance with it shall not be

i1 construed as an admission of any liability, fault, wrongdoing, or violation of law by Volunteer,

i: and shall not give rise to any presumption of law or finding of fact which shall inure to the

i benefit of any third party.

¥ C. Except as provided in Subparagraph XIV.O, Volunteer reserves-such rights as it

. - may have to seek and obtain contribution, indemnification, and/or any other form of recovery

.- from its insurers and from other potentially responsible parties or their insurers, for past or future
~ response and/or cleanup costs or such other costs or damages arising from contamination at the

- Site as provided under applicable law.

.- VIL Indemniﬁcation

Volunteer shall indemnify and hold the Department, the Trustee, the State of New York,
; and their representatives and employees harmless for all claims, suits, actions, damages, and
i costs of every name and description arising out of or resulting from the fulfillment or attempted

i




fulfillment of this Agreement by Volunteer prior to the Termination Date except for liability
arising from (i) vehicular accidents occurring during travel to or from the Site; or (ii) from
willful, wanton, or malicious acts or omissions, or acts or omissions constituting gross
negligence or criminal behavior by the Department, the State of New York, and/or their
representatives and employees during the course of any activities conducted pursuant to this
Agreement. The Department shall provide Volunteer with written notice no less than thirty (30)
Days prior to commencing a lawsuit seeking indemnification pursuant to this Paragraph.

IX.  Public Notice

A, Within thitty (30) Days after the effective date of this Agreement, Volunteer shall '
cause to be filed a Department-approved Notice of Agreement, which Notice shall be
substantially similar to the Notice of Agreement attached to this Agreement as Exhibit “D,” with
the County Clerk in the.county in which the Site is located (or the City Register if the Site is
located in Manhattan, Bronx, Kings or Queens County) to give all parties who may acquire any
interest in the Site notice of this Agreement. Within thirty (30) Days of such filing (or such
longer period of time as may be required to obtain a certified copy provided Volunteer advises
the Department of the status of its efforts to obtain same within thirty (30) Days), Volunteer shall
provide the Department with a copy of such instrument certified by such County Clerk (or the
City Register) to be a true and faithful copy. Volunteer may terminate such Notice on or after the
Termination Date of this Agreement.

B. If Volunteer proposes to convey the whole or any part of Volunteer’s ownership
interest in the Site, or becomes aware of such conveyance, Volunteer shall, not fewer than forty-
five (45) Days before the date of conveyance or within forty-five (45) Days after becoming aware
of such conveyance, notify the Department in writing of the identity of the transferee and of the
. nature and proposed date of the conveyance, and shall notify the transferee in writing, with a
i copy to the Department, of the applicability of this Agreement. However, such obligation shall
not extend to the granting of any rights under any mortgage, deed, trust, assignment, judgment,
lien, pledge, security agreement, lease, or any other right accruing to a person not affiliated with
Volunteer to secure the repayment of money or the performance of a duty or obligation.

L X Declaration of Covenants and Restrictions

e A. Within thirty (30) Days after the Department’s approval of a Work Plan which

 relies upon one or more institutional controls, or within thirty (30) Days after the Department’s

. determination pursuant to Subparagraph ILF.1 that additional remediation is not needed based

: upon use restrictions, Volunteer shall submit to the Department for approval a Declaration of

.. Covenants and Restrictions to run with the land which provides for covenants and restrictions

consistent with the Work Plan. The submittal shall be substantially similar to Exhibit “E.”

- Volunteer shall cause such instrument to be recorded with the County Clerk (or the City
_Register) in the county in which the Site is located within thirty (30) Days after the Department’s

.. approval of such instrument. Volunteer shall provide the Department with a copy of such

. instrument certified by the County Clerk (or the City Register) to be a true and faithful copy

. within thirty (30) Days of such recording (or such longer period of time as may be required to

 obtain a certified copy provided Volunteer advises the Department of the status of its efforts to
l ‘ obtain same within such 30 Day period).

H
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B.  Volunteer or the owner of the Site may petition the Department to modify or
terminate the Declaration of Covenants and Restrictions filed pursuant to this Paragraph at such
time as it can certify that the Site is protective of human health and the environment for
residential uses without reliance upon the restrictions set forth in such instrument. Such
certification shall be made by a Professional Engineer. The Department will not unreasonably
 withhold its consent. :

XI. Communications

A. All written communications required by this Agreement shall be transmitted by
United States Postal Service, by private courier service, or hand delivered.

1. Communication from Volunteer shall be sent to:

James Malcolm

New York State Department of Environmental Conservation

Division of Environmental Remediation

625 Broadway

Albany, New York 12233-7017

Note: four copies (one unbound) of work plans are required to be sent.

- Andrew English
New York State Department of Environmental Conservation
Division of Environmental Remediation
625 Broadway
Albany, New York 12233-7017

Peter Buechi

New York State Department of Environmental Conservation
Division of Environmental Remediation

270 Michigan Avenue

Buffalo, New York 14203

Maura C. Desmond

New York State Department of Environmental Conservation
Division of Environmental Enforcement

270 Michigan Avenue

Buffalo, New York 14203

Gary Litwin

Bureau of Environmental Exposure Investigation
New York State Department of Health

Flanigan Square

547 River Street

Troy, New York 12180-2216

11




Note: two copies of work plans are required to be sent, and
2. Communication from the Department to Volunteer shall be sent to:

Development Downtown, Inc.
617 Main Street -
Buffalo, New York 14203

B. The Department and Volunteer reserve the right to designate additional or
different addressees for communication on written notice to the other.

C. Each party shall notify the other within ninety (90) Days after any change in the
addresses listed in this Paragraph XI or in Paragraph VI.

XII. Termination of Agreement

A. 1. Volunteer may elect in writing to terminate this Agreement without cause
while the Department may only elect to terminate this Agreement for cause, which shall be
established so long as the Department’s stated reason is not arbitrary and capricious. The
Department shall include in its notice of termination the basis for its election to terminate this
Agreement.

2. In the event of either party’s election to terminate this Agreement, this
Agreement shall terminate effective the 5th Day after the non-terminating party’s receipt of the
written notification terminating this Agreement, except that such termination shall not affect the
provisions contained in Paragraphs IV, VI and VIII and in Subparagraph XIV.O, nor Volunteer’s

| obligation to ensure that it does not leave the Site in a condition, from the perspective of human

health and environmental protection, worse than that which prevailed before any activities were
commenced under this Agreement, which provisions and obligation shall survive the termination
of this Agreement.

B. Notwithstanding Subparagraph XII.A, this Agreement shall terminate without

i I notice in the event that Volunteer fails to submit additional Work Plans in accordance with

. Subparagraph ILE, unless other Work Plans are under review by the Department or being
| implemented by Volunteer.

! XIIL.  Dispute Resolution

A, If Volunteer disagrees with the Department’s notice of disapproval of a submittal

- or a proposed Work Plan, disapproval of a final report, nullification of this Agreement pursuant
i to Subparagraph XIV.A.2, or rejection of Volunteer’s assertion of a Force Majeure Event,

' Volunteer may, within thirty (30) Days of receipt of such notice, request in writing informal

| negotiations with the Department in an effort to resolve the dispute. A copy of such request shall

' be sent by Volunteer to the appropriate Remedial Bureau Chief in the Department’s Central

! Office. The Department and Volunteer shall consult together in good faith and exercise best

efforts to resolve any differences or disputes without resort to the procedures described in
Subparagraph XIII.B. The period for informal negotiations shall not exceed thirty (30) Days

12




| intent to commence an Article 78 proceeding and commences such proceeding within sixty (60)

from Volunteer’s request for informal negotiations. If the parties cannot resolve a dispute by
informal negotiations during this period, the Department’s position shall be considered binding
unless Volunteer notifies the Department in writing within thirty (30) Days after the conclusion
of the thirty (30) Day period for informal negotiations that it invokes the dispute resolution
provisions provided under Subparagraph XIIL.B.

B. 1. - Volunteer shall file with the “OH&M” a request for formal dispute
resolution and a written statement of the issues in dispute, the relevant facts upon which the
dispute is based, factual data, analysis, or opinion supporting its position, and all supporting
documentation upon which Volunteer relies (hereinafter called the “Statement of Position”). A
copy of such request and written statement shall be provided contemporaneously to the Director
and to the parties listed under Subparagraph XI.A.1.

2. The Department shall serve its Statement of Position no later than twenty
(20) Days after receipt of Volunteer’s Statement of Position.

3. Volunteer-shall have the burden of proving by substantial evidence that the
Department’s position does not have a rational basis and should not prevail. The OH&M can
conduct meetings, in person or via telephone conferences, and request additional information
from either party if such activities will facilitate a resolution of the issues.

4, The OH&M shall prepare and submit a report and recommendation to the
Director. The Director shall issue a final decision resolving the dispute in a timely manner. The
final decision shall constitute a final agency action and Volunteer shall have the right to seek
judicial review of the decision pursuant to Article 78 of the CPLR provided that Volunteer
notifies the Department within thirty (30) Days after receipt of a copy of the final decision of its
Days after receipt of a copy of the Director’s final decision. Volunteer shall be in violation of '
this Agreement if it fails to comply with the final decision resolving this dispute within forty-five
(45) Days after the date of such final decision, or such other time period as may be provided in
the final decision, unless it seeks judicial review of such decision within the forty-five (45) Day
period provided. In the event that Volunteer seeks judicial review, Volunteer shall be in
violation of this Agreement if it fails to comply with the final Court Order or settlement within
thirty (30) Days after the effective date of such Order or settlement, unless otherwise directed by
the Court. For purposes of this Subparagraph, a Court Order or settlement shall not be final until

the time to perfect an appeal of same has expired.

5. The invocation of dispute resolution shall not extend, postpone, or modify

| Volunteer’s obligations under this Agreement with respect to any item not in dispute unless or

" until the Department agrees or a Court determines otherwise. The invocation of the procedures

 under this Paragraph XI1I which shall be available consistent with Article 6 of the Public Officers

. set forth in this Paragraph XIII shall constitute a waiver of any and all other administrative
. remedies which may otherwise be available to Volunteer regarding the issue in dispute.

6. - The Department shall keep an administrative record of any proceedings

Law.
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7. Nothing in this Paragraph XIII shall be construed as an agreement by the
parties to resolve disputes through administrative proceedings pursuant to the State
Administrative Procedure Act, the ECL, or 6 NYCRR Part 622 or Section 375-2.1.

XIV. Miscellaneous

A. 1. Volunteer hereby certifies that all information known to Volunteer and all
information in the possession or control of Volunteer and its agents which relates in any way to
the contamination existing at the Site on the effective date of this Agreement, and to any past or
potential future release of hazardous substances, pollutants, or contarninants at or from the Site,
and to its application for this Agreement, has been fully and accurately disclosed to the
Department in conjunction with the Volunteer’s application for the Voluntary Cleanup Program.

2. If the information provided and certifications made by Volunteer are not
materially accurate and complete, this Agreement, except with respect to the provisions of
Paragraphs IV, VI and VIII and Subparagraph XIV.0O, at the sole discretion of the Department,
shall be null and void ab initio fifteen (15) Days after the Department’s notification of such
inaccuracy or incompleteness or fifteen (15) Days after issuance of a final decision resolving a
dispute pursuant to Paragraph XIII, whichever is later, and the Department shall reserve all rights
that it may have, unless, however, Volunteer submits information within that fifteen (15) Day
time period indicating that the information provided and the certifications made were materially
accurate and complete.

B. Volunteer shall allow the Department to attend, and shall notify the Department at
least seven (7) Working Days in advance of, any field activities to be conducted pursuant to this
Agreement, as well as any pre-bid meetings, job progress meetings, substantial completion
. meeting and inspection, and final inspection and meeting; nothing in this Agreement shall be
| construed to require Volunteer to allow the Department to attend portions of meetings where
privileged matters are discussed. ‘

C. Volunteer shall use “best efforts” to obtain all Site access, permits, easements,

! rights-of-way, rights-of-entry, approvals, institutional controls, or authorizations necessary to

perform Volunteer’s obligations under this Agreement, except that the Department may exempt

Volunteer from the requirement to obtain any permit issued by the Department for any activity

that is conducted on the Site and that the Department determines satisfies all substantive

i technical requirements applicable to like activity conducted pursuant to a permit. If, despite

.. Volunteer’s best efforts, any access, permits, easements, rights-of-way, rights-of-entry,

" approvals, institutional controls, or authorizations required to perform this Agreement are not

' obtained within forty-five (45) Days after the effective date of this Agreement or within forty-
five (45) Days after the date the Department notifies Volunteer in writing that additional access

“beyond that previously secured is necessary, Volunteer shall promptly notify the Department, and

. shall include in that notification a summary of the steps Volunteer has taken to obtain access.

.. The Department may, as it deems appropriate and within its authority, assist Volunteer in

'+ obtaining access. 1f an interest in property is needed to implement an institutional control

\; required by a Work Plan and such interest cannot be obtained, the Department may require

; Volunteer to modify the Work Plan pursuant to Subparagraph I1.C of this Agreement to reflect

i | changes necessitated by the lack of access and/or approvals.

o

I
[
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D. Volunteer shall not be considered an operator of the Site solely by virtue of having
i | executed and/or implemented this Agreement.

E. Volunteer shall provide a copy of this Agreement to each contractor hired to
perform work required by this' Agreement and shall condition all contracts entered into to carry
out the obligations identified in this Agreement upon performance in conformity with the terms
of this Agreement. Volunteer or its contractor(s) shall provide written notice of this Agreement
1o all subcontractors hired to perform any portion of the work required by this Agreement.
Volunteer shall nonetheless be responsible for ensuring that Volunteer’s contractors and
subcontractors perform the work in satisfaction of the requirements of this Agreement.

F. The paragraph headings set forth in this Agreement are included for convenience
of reference only and shall be disregarded in the construction and interpretation of any provisions
of this Agreement. -

G. 1.  The terms of this Agreement shall constitute the complete and entire
agreement between the Department and Volunteer concerning the implementation of the
activities required by this Agreement. No term, condition, understanding, or agreement
purporting to modify or vary any term of this Agreement shall be binding unless made in writing
and subscribed by the party to be bound. No informal advice, guidance, suggestion, or comment
by the Department shall be construed as relieving Volunteer of Volunteer’s obligation to obtain
such formal approvals as may be required by this Agreement. In the event of a conflict between
the terms of this Agreement and any Work Plan submitted pursuant to this Agreement, the terms
of this Agreement shall control ever the terms of the Work Plan(s) attached as Exhibit “B.”
Volunteer consents to and agrees not to contest the authority and jurisdiction of the Department
to enter into or enforce this Agreement.

2. i, Except as set forth herein, if Volunteer desires that any provision of
this Agreement be changed, other than a provision of a Work Plan or a time frame, Volunteer
shall make timely written application to the Commissioner with copies to the parties listed in
Subparagraph XI.A.1. The Commissioner or the Commissioner’s designee shall timely respond.

ii.  Changes to the Work Plan shall be accomplished as set forth in
|| Subparagraph I1.C of this Agreement.

i iii. Changes to a time frame set forth in this Agreement shall be

' accomplished by a written request to the Department’s project attorney and project manager,

' which request shall be timely responded to in writing. The Department’s decision relative to a

.+ request for a time frame change shall be subject to dispute resolution pursuant to Paragraph XIIL

: H. 1. If there are multiple parties signing this Agreement, the term
 “Volunteer” shall be read in the plural where required to give meaning to this Agreement.
. Further, the obligations of Volunteers under this Agreement are joint and several and the
!’ insolvency of or failure by any Volunteer to implement any obligations under this Agreement
' <hall not affect the obligations of the remaining Volunteer(s) to carry out the obligations under
this Agreement.
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2. If Volunteer is a partnership, the obligations of all general partners,
including limited partners who act as general partners, to finance and perform obligations under
this Agreement and to pay amounts owed to the Department under this Order are joint and
several. In the event of the insolvency or other failure of any one or more of the general partners
to implement the requirements of this Agreement, the remaining general partners shall complete
all such requirements.

3. Notwithstanding the foregoing Subparagraphs XIV.H.1 and 2, if multiple
parties sign this Agreement as Volunteers but not all of the signing parties elect, pursuant to
Subparagraph I1.F.2, to implement a Work Plan, then all Volunteers are jointly and severally
liable for each and every obligation under this Agreemerit through the completion of activities in
such Work Plan that all such parties consented to; thereafter, only those Volunteers electing to
perform additional work shall be jointly and severally liable under this Agreement for the
obligations and activities under such additional Work Plan(s). The parties electing not to
implement the additional Work Plan(s) shall have no obligations under this Agreement relative to
the activities set forth in such Work Plan(s). Further, only those Volunteers electing to
implement such additional Work Plan(s) shall be eligible to receive the release and covenant not
to sue as provided under Subparagraph ILH.

L. Except as provided in Subparagraph XIV.O, and to the extent authorized under 42
U.S.C. Section 9613, New York General Obligations Law Section 15-108, and.any other
applicable law, Volunteer shall be deemed to have resolved its liability to the State for purposes
of contribution protection provided by CERCLA Section 113(H)(2) for “matters addressed”
pursuant to and in accordance with this Agreement. “Matters addressed” in this Agreement shall
mean all response actions taken to implement this Agreement for the Site and all response costs
incurred and to be incurred by any person or party in connection with the work performed under
this Agreement, which costs have been paid by Volunteer, including reimbursement of State
Costs pursuant to this Agreement.

1. Volunteer, Volunteer’s grantees, lessees, sublessees, successors, and assigns shall
‘be bound by this Agreement. Any change in ownership of Volunteer including, but not limited
to, any transfer of assets or real or personal property, shall in no way alter Volunteer’s
responsibilities under this Agreement.

K.  All activities undertaken by Volunteer pursuant to this Agreement shall be
performed in accordance with the requirements of all applicable Federal and State laws,
regulations, and guidance documents. '

L. Unless otherwise expressly provided herein, terms used in this Agreement which
' are defined in ECL Article 27, Title 13 or in regulations promulgated under such statute shall

!! have the meaning assigned to them under said statute or regulations. Whenever terms listed in
the Glossary attached hereto are used in this Agreement or in the attached Exhibits, the
definitions set forth in the Glossary shall apply. In the event of a conflict, the definition set forth
in the Glossary shall control.
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M. Volunteer’s obligations under this Agreement represent payment for or
reimbursement of response costs, and shall not be deemed to constitute any type of fine or

penalty.

N. This Agreement may be executed for the convenience of the parties hereto,
individually or in combfhation, in one or more counterparts, each of which shall be deemed to
have the status of an executed original and all of which shall together constitute one and the

same,

O. Volunteer and Volunteer’s employees, servants, agents, lessees, sublessees,
grantees, successors, and assigns hereby waive any right to pursue reimbursement of monies
expended by Volunteer prior to the Termination Date as against the State or the Spill Fund, and
agree to indemnify and hold harmless the Spill Fund from any and all legal or equitable claims,
suits, causes of action, or demands whatsoever with respect to the Siie that any of same has or
may have as a result of Volunteer’s entering into or fulfilling the terms of this Agreement with
respect to the Site,

P. The effective date of this Agreement is the 10" Day afier the date it is signed by
the Commissioner or the Commissioner’s designee.

DATED: JAN -2 2003 ERIN M. CROTTY, COMMISSIONER
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION AND
TRUSTEE OF THE STATE’S NATURAL

eSnaYers
Acting Director
Division of Environmental Remedijation
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CONSENT BY VOLUNTEER

Volunteer hereby consents to the issuing and entering of this Agreement, waives
Volunteer's right to a hearing herein as provided by law, and agrees to be bound by this
Agreement.

Development Downtown, Inc.

%)\(\* Byzwm

Title: TR M PRES ib(.bﬂ‘

]

-~ Date:_ Np.< [, #6072

STATE OF NEW YORK )
) ss:
COUNTY OF )

2 7
On the | 2 day of D& , in the year 2002, before me, the undersigned,
personally appeared DAY 12 A.ST£66 14 personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Signatud and Office of individual’ +

taking acknowledgment
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EXHIBIT “A”

Map and Legal Description of Site
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Coo SCHEX L A
DESCRIPTION
| FOR PARCEL NO. 2 .
" UNION SHIP CANAL REDEVELOPMENT PROJECT

All that piece or parcel of .property designated as Parcel No. 2, situate in Lot No. 18, in the
Ogden Gore Tract, Township No. 10, Range No. 8, City of Buffalo, County of Erie, State of New
York bounded and described as follows:

PARCEL NO. 2

Beginning at a point on the easterly boundary of existing Commerce Strest as delineated on
Parcel Mo. 360 of Map No. 327 and acquired by The Peaople of The State of New York for the
- former constryction of Fuhrmann Boulevard - Hamburg Turnpike by Liber 10082 of Deeds at

- Page 121, atits intersection with the southerly boundary of the City Of Buffalo, also being the
northerly right of way line of the South Buffalo Railway Company; thence northerly forming an
interior angle of 1077 13° 38” and along the along the easterly boundary of the said Parcel No.
360 of Map No. 327 being the easterly boundary of said existing Commerce Street a distance of
406.50 feel to a point; thence through the property of the City of Buffalo the following two (2)
courses and distances: (1) easterly at an interior angle of 93° 52’ 35" and paraliel to the
southerly boundary of the existing Union Ship Canal a distance of 2,117.70 feet to a point;
thence (2) northerly at an interior angle of 270° 00''00” and parallel with the easterly boundary
of the said canal a distance of 514.92 feet to a point on the southwesterly line of land conveyed
to Sherland Incorporalion by Liber 10022 of Deeds at Page 218; thence southeasterly at an
interior angle of 547°26" 00~ and along the said southwesterly line of land conveyed by said
Liber 10022 of Deeds at Page 218 3 distance of 1,447.23 feet to a point on the westerly right of
way line of Consolidated Rail Corporation; thence southerly at an interior angle of'134° 46’ 20~
and along the westerly right of way line of Consolidated Rail Corporation a distance of 289.38
feet to an angle point; thence continuing southerly at an interior angle of 167° 32’ 19" and
along the.westerly right of way line of Consolidated Rail Corporation a distance of 250.32 feet
to 3 point on the northwesterly right of way line of Consolidated Rail Corporation; thence
southwesterly at an interior angle of 114° 23" 59" and along the northwesterly right of way-line
of Consolidated Rail Corporation a distance of 135.72 feet to a point; thence through the
property of Uhe City of Buffalo the following six (6) courses and distances: (1) northerly at an
exterior angle of 1057 33" 24" 3 distance of 436.60 feet to a paint; thence (2) northwesterly at
an exterior angle of 154° 01" 12" a distance of 340.00 feet to a point; thence (2) westerly at an
exterior angle of 157° 08" 12" a3 distance of 550.00 feet to a point; thence (4) southerly at an
exterior angle of 907 00" 00" a distance of 610.16 feet to a point; thence (5) southwesterly at
an interior angle of 125° 42" 10" a distance of 1,504.53 feet to a point; thence (6) southerly at
an exterior angle of 111* 14" 43" a distance of 287.18 feet to a point on the said southerly
boundary of the Cily of Buffalo, also being the northerly right of way line of the South Buffalo
Railway Company; thence westerly along the said southerly boundary of the City of Buffalo and
the northerly right of way line of the South Buffalo Railway Company a distance of 640.00 feet
to the point of beginning, being 28.971 acres of land more or less.
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EXHIBIT “B”

Department-Approved Work Plan(s)
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EXHIBIT “C”

Release and Covenant Not to Sue

Unless otherwise specified in this letter, all terms used in this letter shall have the
meaning assigned to them under the terms of the Voluntary Cleanup Agreement entered into
between the New York State Department of Environmental Conservation (the “Department”)
and (“Volunteer”), Index No. (the “Agreement”).

The Department is pleased to report that the Department is satisfied that the Agreement’s
Work Plan(s) relative to the Site, located at
has been successfully implemented.

The Department and the Trustee of New York State’s natural resources (“Trustee”),
therefore, hereby release and covenant not to sue, and shall forbear from bringing any action,
proceeding, or suit pursuant to the Environmental Conservation-Law, the NL or the State Finance
Law, and from referring to the Attorney General any-claim for recovery of costs incurred by the
Department, against Volunteer and Volunteer’s lessees and sublessees, grantees, successors, and
assigns, and their respective secured creditors, for the further investigation and remediation of the
Site, and for natural resource damages, based upon the release or threatened release of Covered
Contamination, provided that (a) timely payments of the amounts specified in Paragraph VI of
the Agreement continue to be or have been made to the Department, (b) appropriate deed
restrictions remain recorded in accordance with Paragraph X of the Agreement, and (c) Volunteer
and/or its lessees, sublessees, successors, or assigns promptly commence and diligently pursue to
completion the Work Plan providing for OM&M, if any. Nonetheless, the Department and the
Trustee hereby reserve all of their respective rights concerning, and such release and covenant
not to sue shall not extend to any further investigation or remedial action the Department deems

necessary:

. due to off-Site migration of petroleum;

. due to environmental conditions or information related to the Site which were unknown
at the time this Release and Covenant Not to Sue was issued and which indicate that the
Contemplated Use cannot be implemented with sufficient protection of human health and
the environment; ‘

e due to Volunteer’s failure to implement the Agreement to the Department’s satisfaction;
or

. due to fraud committed by Volunteer in entering into or implementing this Agreement.




Additionally, the Department and the Trustee hereby reserve all of their respective rights
concerning, and any such release and covenant not to sue shall not extend to Volunteer nor to any
of Volunteer’s lessees, sublessees, successors, or assigns who cause or allow a release or threat of
release at the Site of any hazardous substance (as that term is defined at 42 USC 9601[14]) or
petroleum (as that term is defined in Navigation Law § 172[15]), other than Covered
i Contamination; or cause or allow the use of the Site to change from the Contemplated Use to one
! requiring a lower level of residual contamination before that use can be implemented with
sufficient protection of human health and the environment; nor to any of Volunteer’s lessees,
sublessees, successors, or assigns who are otherwise responsible under law for the remediation of

z the Existing Contamination independent of any obligation that party may have respecting same

| resultmg solely from the Agreement’s execution.

Notwithstanding the above, however, with respect to any claim or cause of action asserted
by the Department or the Trustee, the one seeking the benefit of this release and covenant not to
sue shall bear the burden of proving that the claim or cause of action, or any part thereof, is
attributable solely to Covered Contamination.

Notwithstanding any other provision in this release, covenant not to sue, and forbearance,

. if with respect to the Site there exists or may exist a claim of any kind or nature on the
part of the New York State Environmental Protection and Spill Compensation Fund
against any paity, nothing in this letter shall be construed or deemed to preclude the State
of New York from recovering such claim.

. except as provided in this letter and in Agreement, nothing contained in the Agreement or
in this letter shall be construed as barring, diminishing, adjudicating, or in any way
affecting any of the Department’s or Trustee’s rights (including, but not limited to, the
right to recover natural resources damages) with respect to any party, including
Volunteer.

. nothing contained in this letter shall prejudice any rights of the Department or Trustee to
take any investigatory or remedial action it deems necessary if Volunteer fails to comply
with the Agreement or if contamination other than Existing Contamination is encountered
at the Site.

. nothing contained in this letter shall be construed to prohibit the Commissioner or his
duly authorized representative from exercising any summary abatement powers.

e nothing contained in this letter shall be construed to affect the Department’s right to

terminate the Agreement under the terms of the Agreement at any time during its
implementation if Volunteer fails to comply substantially with the Agreement’s terms and
conditions.




In conclusion, the Department is pleased to be part of this effort to return the Site to
productive use of benefit to the entire community.

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL
CONSERVATION AND TRUSTEE OF NEW YORK STATE’S
NATURAL RESOURCES

By:

Date:

.




Appendix “A”
(to Exhibit “C”)

Map of the Site




Exhibit “D”
NOTICE OF AGREEMENT

This Notice is made as of the day of ,200_ by regarding
a parcel of real property located at bearing Tax Map
Number . (the “Property”); and

‘WHEREAS, (“Volunteer”), entered into an agreement with the
Department of Environmental Conservation, Index # (the
“Agreement”), concerning contamination which is or may be present on the Property, which
Agreement was executed on behalf of the Department on ; and

WHEREAS, in return for the remediation of the Property pursuant to the Agreement to
the satisfaction of the Department, the Department will provide Volunteer and its lessees and
sublessees, grantees, successors, and assigns, including their respective secured creditors, with a
release, covenant not to sue, and forbearance from bringing any action, proceeding, or suit related
to the Site’s further investigation or remediation, subject to certain reservations set forth in the
Agreement; and

WHEREAS, pursuant to the Agreement, Volunteer agreed to cause the filing of a notice
of the Agreement with the County Clerk in accordance with Paragraph IX of the
Agreement to give all parties who may acquire any interest in the Property notice of the
Agreement.

NOW, THEREFORE, Volunteer, for itself and for its successors and assigns, declares
that: . _

1. This Notice of Agreement is hereby given to all parties who may acquire any
interest in the Property; and -

2. This Notice shall terminate upon the filing of a Notice of Termination of this
Agreement after having first received approval to do so from the New York State Department of
Environmental Conservation or having terminated the Agreement pursuant to its Paragraph XII.

IN WITNESS WHEREOF, Volunteer has executed this Notice of Agreement by its
duly authorized representative.




Dated: - By:

STATE OF NEW YORK )

) ss:
COUNTY OF )
On the déy of , in the year 200 __, before me, the undersigned, personally
appeared , personally known to me or proved to me on the basis of

satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Signature and Office of individual
taking acknowledgment
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(to Exhibit “D”)
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Exhibit “E”

DECLARATION of COVENANTS and RESTRICTIONS

THIS COVENANT, made the __day of 200, by
!a [natural person residing at /partnership organized and existing under
the laws of the State of __ ' / corporation organized and existing under the
laws of the State of Jand having an office for the transaction of business
at :

WHEREAS, is the subject of a Voluntary Agreement
executed by as part of the New York State Department of Environmental
Conservation’s (the “Department’s) Voluntary Cleanup Program, namely that parcel of real
property located on in the of , County of

, State of New York, which is part of lands conveyed
by to . _ by deed dated ‘and recorded in the
County Clerk’s Office on inBook __ ofDeeds at Page

and being more particularly described in'Appendix “A,” attached to this declaration and made a
:part hereof, and hereinafter referred to as “the Property”; and

WHEREAS, the Department approved a remedy to eliminate or miti gate all
significant threats to the environment presented by the contamination disposed at the Property
.and such remedy requires that the Property be subject to restrictive covenants.

NOW, THEREFORE, , for itself and its successors and/or
assigns, covenants that:

First, the Property subject to this Declaration of Covenants and Restrictions, is as
shown on a map attached to this declaration as Appendix "B" and made a part hereof, and
consists of [insert metes and bounds description]

Second, unless prior written approval by the-New York State Department of
Environmental Conservation or, if the Department shall no longer exist, any New York State
agency or agencies subsequently created to protect the environment of the State and the health of
the State’s citizens, hereinafter referred to as “the Relevant Agency,” is first obtained, there shall
be no construction, use or occupancy of the Property that results in the disturbance or excavation
i1 of the Property, which threatens the integrity of the soil cap, or which results in unacceptable
|| human exposure to contaminated soils.

Third, the owner of the Property shall maintain the cap covering the Property by
maintaining its grass cover or, after obtaining the written approval of the Relevant Agency, by
capping the Property with another material.




Fourth, the owner of the Property shall prohibit the Property from ever being used for
purposes other than for restricted industrial use/restricted commercial use excluding use for day
care, child care and medical care without the express written waiver of such prohibition by the

Relevant Agency.

Fifth, the owner of the Property shall prohibit the use of the groundwater underlying the
i ! Property without treatment rendering it safe for drinking water or industrial purposes, as
' appropriate, unless the user first obtains permission to do so from the Relevant Agency.

Sixth, the owner of the Property shall continue in full force and effect any institutional
and engineering controls required under the Agreement and maintain such controls unless the
owner first obtains permission to discontinue such controls from the Relevant Agency.

Seventh, this Declaration is and shall be deemed a covenant that shall run with the land
and shall be binding upon all future owners of the Property, and shall provide that the owner, and
its successors and assigns, consents to enforcement by the Relevant Agency of the prohibitions
and restrictions that Paragraph X of the Agreement requires to be recorded, and hereby covenants
not to contest the authority of the Relevant Agency to seek enforcement.

! Eighth, any deed of conveyance of the Property, or any portion thereof, shall recite, unless
i+ the Relevant Agency has consented to the termination of such covenants and restrictions, that

said conveyance is subject to this Declaration of Covenants and Restrictions.

IN WITNESS WHEREOF, the undersigned has executed this instrument the day
~written below.

[acknowledgment]




Glossary of Terms
The following terms shall have the following meanings:

«BPM Director”: the Director of the Bureau of Program Management within the Division of
Environmental Remediation.

“CERCLA?”: the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
amended, 42 U.S.C. 9601 et seq.

“Covered Contamination”: the concentrations of Existing Contamination remammg on the Site on the
date that the Department issues the Release set forth in Exhibit “C.”

«CPLR”: the Civil Practice Law and Rules, as amended.

“Day”: a calendar day unless expressly stated to be a working day. “Working Day” shall mean a day
other than a Saturday, Sunday or State holiday. In computing any period of time under this Agreement,
where the last day would fall on a Saturday, Sunday or State holiday, the period shall run until the close
of business of the next working day. . :

“Department”: the New York State Department of Environmental Conservation.
“Director”: the Division Director, Division of Environmental Remediation.

«ECL”: the Environmental Conservation Law, Chapter 43-B of the Consolidated Laws of New York, as
amended.

“Force Majeure Event”: an event which is brought on as a result of fire, lightning, earthquake, flood,
adverse weather conditions, strike, shortages of labor and materials, war, riot, obstruction or interference
by adjoining landowners, or any other fact or circumstance beyond Volunteer’s reasonable control.

“Interim Remedial Measure” or “IRM”: an interim remedial measure which is a discrete set of activities,
including removal activities, to address both emergency and non-emergency Site conditions, which can
be undertaken without extensive investigation or evaluation, to prevent, mitigate, or remedy
environmental damage or the consequences of environmental damage attributable to a Site.

“NL”: the Navigation Law, as amended.
«OH&M?”: the Office of Hearings and Mediation Services.

“OM&M: post-construction operation, maintenance, and monitoring; the last phase of a remedial
program, which continues until the remedial action objectives for the Site are met.

“Professional Engineer”: an individual registered as a professional engineer in accordance with Article
145 of the New York State Education Law. If such individual is a member of a firm, that firm must be
authorized to offer professional engineering services in the State of New York in accordance with Article
145 of the New York State Education Law.

«Spill Fund”: the New York State Environmental Protection and Spill Compensation F und as established
by Article 12, Part 3 of the NL.

«“State Costs”: all the State’s response expenses related to the Site, including, but not limited to, direct
labor, fringe benefits, indirect costs, travel, analytical costs, and contractor costs incurred by the State of
New York for negotiating, implementing, overseeing, and administering this Agreement, and any other




~ »~ > Y

response costs as defined under CERCLA. Approved agency fringe benefit and indirect cost rates-will be
applied.

“Termination Date”: the date upon which (i) the Release (Exhibit “C”) is issued or the Department

approves the final report relative to the OM&M at the Site, whichever is later; or (ii) the Agreement
terminates pursuant to Paragraph XII or is nullified pursuant to Subparagraph XIV.A.2.

“Trustee™: the Trustee of New York State’s natural resources.
“USEPA?”: the United States Environmental Protection Agency.

“Work Plan”: a Department-approved work plan, as may be modified, pertaining to the Site, that
Volunteer shall implement and that is attached to this Agreement.




EXHIBIT D

Erie County Tax Map
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EXHIBIT E

Metes and Bounds Description



BUFFALO LAKESIDE COMMERCE PARK - PHASE 1 SUBDIVISION

PROPOSED DESCRIPTION PARCEL ‘B’

(REVISED OCTOBER 4, 2004)

All that piece or parcel of property, situate in Lot No. 18 in the Ogden Gore Tract and in
Township No. 10, Range No. 8, City of Buffalo, County of Erie, State of New York bounded and
described as follows:

Beginning at a point on the easterly boundary of existing Commerce Street, 60.00 feet wide, as
delineated on Parcel No. 360 of Map No. 327 and acquired by The People of The State of New
York for the former construction of Fuhrmann Boulevard — Hamburg Turnpike by Liber 10082 of
Deeds at Page 121, at its intersection with the southerly boundary of the City of Buffalo and the
northerly boundary of the City of Lackawanna; thence northerly along the said easterly
boundary of existing Commerce Street as delineated on said Parcel No. 360 and forming an
interior angle of 107° 10" 09", a distance of 298.86 feet to a point on the southeasterly boundary
of proposed Ship Canal Parkway; thence northeasterly along the last mentioned boundary of
proposed Ship Canal Parkway and forming an interior angle of 136° 57’ 30", a distance of
58.01 feet to a point on a southerly boundary of proposed Ship Canal Parkway, 66.00 feet wide;
thence along the last mentioned boundary of proposed Ship Canal Parkway the following six (6)
courses and distances: (1) easterly and forming an interior angle of 136° 57’ 30", a distance of
588.56 feet to a point on a southwesterly boundary of proposed Ship Canal Parkway; thence (2)
southeasterly along the last mentioned boundary of proposed Ship Canal Parkway and forming
an interior angle of 135° 00’ 00", a distance of 43.04 feet to a point on a westerly boundary of
proposed Ship Canal Parkway, 71.00 feet wide; thence (3) southerly along the last mentioned
boundary of proposed Ship Canal Parkway, a distance of 118.07 feet to a point on a
southwesterly boundary of proposed Ship Canal Parkway; thence (4) southeasterly along the
last mentioned boundary of proposed Ship Canal Parkway and forming an interior angle of 225°
00’ 00", a distance of 7.07 feet to a point; thence (5) southerly and southeasterly on a curve to
the left, having a radius of 233.00 feet, an arc distance of 366.00 feet to a point of tangency on
a southerly boundary of proposed Ship Canal Parkway, 66.00 wide; thence (6) easterly and
along the last mentioned boundary of proposed Ship Canal Parkway, a distance of 346.02 feet
to a point on the southwesterly boundary of proposed Hanna Drive; thence southeasterly along
the last mentioned boundary of proposed Hanna Drive and forming an interior angle of 135° 00
00", a distance of 50.11 feet to a point on the westerly boundary of proposed Hanna Drive,
66.00 feet wide; thence southerly along the last mentioned boundary of proposed Hanna Drive
and forming an interior angle of 135° 00’ 00", a distance of 417.57 feet to a point on the said
southerly boundary of the City of Buffalo and the said northerly boundary of the City of
Lackawanna; thence westerly along the said southerly boundary of the City of Buffalo and the
said northerly boundary of the City of Lackawanna and forming an interior angle of 68° 54’ 517,
a distance of 1,394.64 feet to the point of beginning, being 533,585 square feet or 12.249 acres
more or less.



EXHIBIT F

Site Map and USGS Quad Map
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NY USGS QUADRANGLE

H

ADAPTED FROM: BUFFALO SE

k _ ma
F4
o
) Z
b
Ble
~N M.,
_ :
O =
TED o gl ls
POW <C S
BYO = %
%= 8l |l =
rTwy = i
wZo O L
5z° 2 JdlE
o o
SOE S g O
Wzt o i I
Q - I o
Zawn o=
Eow & ol O
IR il
<
z O e
=
<€ e H
T o
w0
1 ~t+
5 [|¥ %
= .
) 3 z
9 %m
3 g - T
> W OTI
. e
=2 2
o H.M.um

z0/8/8 31V 107d




Z0THT YHOA MaN ‘oleyng
lleH A ‘€01 wooy
Ajoyiny 1omas ojeyng
ofeyng jo A1)

(W) dueud ‘opsen!a

Z0ZHT HOA MN ‘oleyng
uipluesd v/
juswpledaq 201jod ojeyng Jo A0

("IW) 0200y ‘euli@

8/20T YIOA MBN SHOA MON

eze|d [etopod 92

youeig uo30330.d SPUBISM 13 SULIB|
Aouaby u0DS104d [BIUSWIULOIIAUT "GN

("4W) uyor ‘|inued

£88E-C88-91/

T0ZHT YIOA MaN ‘oleyng
elueAjASUURd ZEE

("sW) ans ‘uoiAg

£02CT YIOA MaN ‘Aueqly

100}4 ,6 ‘Buip|ing |eIopa4 UBLG,0 "M 097
AN-QVH 3240 uoising

uonensiuiwpy Aemybiy jesopad
Jojen]sjuiwpy UuoisiAig

A.‘_Zv [ pjoielH ‘umo.g

Z0ZHT HIOA MN ‘oleyng
lled AyD ‘peog bBuluueld AAD
uswedaq JuswdopAsg AJlunwwo)

("ap) 240poayy ‘busg

96¢ X TTCE-CS8-9TL

Z0ZHT HI0A MaN ‘ojelng
0ST @ans ‘¢ buipjing
IALIQ ddusIMET O

("s|y) edes ‘uosiopuy

T0ZHT HOA MBN ‘oleyng
HE0T Wooy ‘19ai)S uipjueld g6
juswabeuely abelomas Jo uoisialg 2143 Jo Ayuno)

IToquinp ouoyd

(aIW) sepeYD “I°d ‘1ssely

SSol1ppy

QwieN




L0THT HOA MBN ‘oleyng
192415 elebelN 9//1
slaauibug Jo ‘dio) Auny

("JW) ned “1suyonan

2T oA MmN ‘Aueqly

8¢ wooy ‘jeyde) ajels

laquiey) aAinoaxy

uonetadQ a3e3s JO 10103.IJ JuelSISSY

(MIW) dPnyD ‘eonpen

Z0THT SHOA MaN ‘ojeyng

193]S Ule ¥¢t

buipling Auaqr 00€ dUNS

Aouaby juawdopaaq jerisnpur Auno) aug

(") woy ‘pisieyooy

20THT YIOA MaN ‘ojeyng
lleH A31D ‘109 wooy
jJuswipledaq 2414 ofeyng jo AID

(") snipuIo) ‘auesy

€/¥E-70THT YOA MIN ‘ojeyng
anusAy alemeeq /0T

SIoMO] Japels

921JO S,|elousn) Asulony

("sw) eigleg ‘ybneueney

T0GE-CS8-91L

0TZHT SOA MIN ‘Oleyng
109 2uns ‘39215 dbueydX3 92/L
bulp|ing upjie

(uewssaibuo))
ueug ‘suibbiy

SMOA M3N ‘ojeyng
SPOOM Ujoaul] 9¢

(*si) auoliepy ‘uoplon

Z0ZHT YHOA MaN ‘ojeyng
I1ed A ‘zos wooy
SHIOM J1|gnd Jo Juswpedsq ojeyng jo A

(") ydasor ‘eiquern

LTTHT YIOA MON “ied pieydlo
76T X0g Od

("IW) ey ‘spiemp3

8TZHT MIOA MaN ‘ojepng
anuaAy uebiydi 042
UONBIISUOD) |rjusWUOlAUT JO Judwpedad SAN

Joquiny ouoyd

(1) an=1S ‘pisalog

SS9IppY

SwieN




90167 elueajAsuuad ‘elydiepe|iud
1S9\ 24enbg aduapuadapur

UINOS Qb T dUNS “I23U3) SIUND By L
vd3asn

22JoWW0) Jo Juswpedsq 's'n

(4IN) "W Ined ‘yosieey

0009-G+8-914

MIOA MAN ‘ojeyng
BNUDAY |[_USHUM LT

("1) e ‘zieouojod

£000T >HOA MON SHIOA MBN

100}4 .2 — Aempeolg 06¢

pJeog UoI}13101d SPUBRIDM 8 duLiep

7 uoibay Acuaby u01129101d |eJuBWUOIIAUT SN

(*4W) pneqg ‘sjyod

60ZHT SHOA MaN “ojeyng
)

(*J) ouwoq ‘ouesuwjed

20211 oA MaN ‘ojeyng
lled AjD ‘sgeT wooy
Jajjondwo) ‘ojeyng Jo AID

(1) Auoyyuy ‘ejnuen

8TZHT YHOA MON ‘euuemeder

peoy abpry $1/
2u0z juawdojaAaq d1wouody euuemedpe ‘1oya.ig

("4I) SeIOYDIN ‘Ojeuol

TECCT HOA MaN “Aueqly
199435 2.IS T
2)e1S 4O Juawpedaq 93e3s MIOA MON

("IW) unayf ‘uo3bulliiin

£02HT YI0A MON ‘ojeyng
anuaAy uebiydin 0/2
UONBAIBSUOD) [RIUBWIUOIIAUT JO Juawedaq SAN

("4w) AieD “ljodIW

Z0ZHT MIOA MaN ‘ojeyng

lleH A31D ‘10€ wooy

S9DIAIDS uondadsu] pue Jwidd Jo juswpedaq
oleyng jo A

(") puowAey ‘uinoHdy

T€9%-659-91L

ZS0bT YMOA MON ‘eloiny 1se3
peoy pooMmuW|oH JoMal 8ES

Toquiny auoyd

(4IN) °C 19eYdIW ‘99D

SSolppy

SweN




¢891-2C8-91L

8TCHT YHOA MaN ‘oleyng
Mmeslepn 8

(*4W) yorg “AystoMis

20ZHT YHOA MaN ‘oleyng

lleH A

Buiuue|d o1bayenls Jo 0O
Juswipeda( juswdoaag AJlunwiwo)

("JIW) ydesor ‘uehy

20ZHT YHOA MON ‘Oleyng

lled A

Aduaby |emauay ueqin ojeyng
juswdojeAa JO UOISIAI]

uswedaq juswdojpasg Ajlunwwo)

(") ydasor ‘uehy

ZET0-E0EHT SHOA MON ‘s|led elebely
CETT Xog "O'd
uoiboy elebein

uoneAlasald

JLI0]SIH g 09y ‘Syed JO 92140 9181S HIOA MBN

(4IW) "€ plemp3 ‘Dismoxany

Z0ZHT HIOA MaN ‘ojeyng
19a4S uipjueld S6
Buiuueld g JuswuolAUg Jo Juswpedaq ‘2413 Jo Auno)

(") Souumen ‘uigny

98+0-£E£8-9TL

pITHT YIOA MIN ‘ojeyng
3NUBAY JeadSuipy 1SOM 26

(") sewer ‘zoy

£02HT YHOA MaN ‘oleyng
Jo0l]S Ulely G¢T
uoneuodsuel] Jo yuswedaq 93e3s HIOA MaN

("4) ueug “pegmoy

Z0ZHT MOA MaN ‘ojelng

TTZ =23NS

192415 uley Oz ‘buipiing Ayisgn
*dio0)) Juawdolpraq aeys a4dwg

JoquinN suoyd

("4W) *a sma ‘Yory

SSoIppY

SUWieN




0TZbT YHOA MSN ‘ojejing
20e|d POOMPIIM 92

(") sewoy] ‘spoopp

C0THT H10A MoN ‘oeyng
DNUDAY aleme|eq Sz
39D Aquno) ‘aunie|siba a1 Jo Ajuno)

(*IW) pineq ‘suems

GPOET SHOA MON ‘puejiio)
peoy JXnT £18€

Jousyur Jo yuswypedsaq 's'n
SIAIBS BJIIPIIM B Usld

Ioquiny auoyd

(*4W) piaeq ‘llomas

Ssaippy

SuwIeN




	letter.c915202.2005-10-20.Appln_Cover_Letter.pdf
	application.c915202.2005-11-07.pdf

