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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY .
REGION 2 <1t éaciﬂj
o,

In the Matter of: 5 ’
Buffalo Municipal Housing Autharity, . COMPLIANCE ORDER
Buffalo, New York '

: : Index No. CAA-02-2011-1021

] . * ?
i ]

Respondent

PRELIM!NARY STATEME&T _ . !
The United States Environmental Protec'tion.Agency {EPA) Regiori- 2 Director of |

the Division of Enforcement and- Compliance Assistanéa (DECA) lesues this ;
‘COMPLIANCE ORDER, pursuant to Sections 113(a) and 114 of the Clean Air Act (CAA ‘ j
or the Act), 42 U 8.C §§ 7413(&) and 7414, to Buffalo Municipal Housing Authority ;
{Respondent) located in Buffalo, New York, for wolapons of Section 112 of the CAA and 3
the National Emission Standard for Asbestos, 40 C.F.R. Part 61, Subpart M {Asbestos i
NESHAP), which was promulgated pursuént to Sections 112 and. 114 of the Act. The i
| authority to find a violation and issue this- Compliance Orderﬁas been delegated to the

Qireétor of DECA from the Administrator through the Regional Adminlstrator,
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STATUTORY AND REGULATORY BACKGROUND
The Clean Air Act

1. Section 112 of the Aot requi'res-,the-Administrator to publish a list of

. hazardous air pollutants (HAPs), a list of categores and subcatagories of major and .
area sources of listed HAPs, and to promulgate regulations establishing emission
standards, referrad-to as National Emiseions Standards for Hazardous Air Phllutaﬁts

" (NESHAPs) for each category or subcategory of major and area sourcas of HAP,

2. Section 112(b)1) of the Act provides the initial list of HAPS and Section

112{b}(2) requires the Administrator to perlodlcally review the Hst and whers,

approprlate, revise it. '
3. Section 112(c) of the Act reqiaires the Administragor to publish & list di

cafegories or subcategories of major and area sources of listed HAPs,

4, Sec’tioh 1 12(d} of the Act requires the Administrator to promulgate

regulations establishing NESHAPs for eg&h category or subcategory of major and area

sources of HAPs., NESHAPs promulgated under the CAA as It existed prior to the 1990

CAA amendments are set forth in 40 C.F.R. Paft 61,
5. Section 112(h) of the Act authorizes EPA fo promulgate "des:gn,

equ:pment work practice, or operaﬁonal” standards, or combinations thareof which are
consistent with Section 112(d) or (f) of the Act, to the extent that it i§ n_ot feasible to
‘prescribe or enforce an emission standard for control of a HAP. Pursuant }o Section
11 2(d){2)(D) and {E) of the Act, design, equipment, work practice, or operaﬂonaf

standards, or comblnatlons thereof, promulgated under Section 112{h) of the Act, are

treated as emission standards.
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8. Section 112()}(3)(A) prohibits the operation of a source n violation of any
emissions. standard, limitation or reguiation issued pursuant to Section 112, and directs

the Administrator to set a compliance deadline for existing sources ;haf i3 no mbrga than

i 3 S e

3years afterthe effective date of the standard.
7. - Section 114 of the CAA authorizes the EPA Administrator o require

testing, menitering, record-keeping, and reporting of information, to enable him or her to

carry out any provision of the Act (except certain. provisions in $_Lz,bchapter Mandto - é
assess compliance with, among dther requirements, any regulations promulgated under | :
Sections 112 of the Act, - ,

| 8. . Section 113(a)(3) of the CAA authorizes EPA to, among cther éctions,
Issue compliance orders to any person wheneyer, on the basis of any information .
available to EPA, EPA finds that stich person has violated or s in violation of any

7

:?equirement or prohibition of Title 1 of the Act, or any regulation promulgated pursuant fo
éect#ons 112 and 114.0f the Act,

9 Section 302(e) of the CAA provides that whenever the term “person” Is
used in the Act, the term includes an individual, corporation, partnership, association,
state, municipality, political subdivislén of a State, and any agency, department, or

instrumentality of the United States and any officer, agent, qr-émp!oyee thereof,

The Asbestos NESHAP, 40 C.F.R. Part 61, Subpart M

10. The Asbestos NESHARP specifios a set of work.prac,ﬂbe standards, set
forth at 40 C.F.R. §§ 61.146 and 61,150, which are applicable fo the owners and

operators of rénova_tion or demolition activities in which the amount of RACM that Is

stripped, removed, dislodged, cut, drilled or similarly disturbed is at least 80 linear

“3.
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meters. (260 linear feet) on pipes or at least 15 squaré meters (160 square'féet) onother

facility comporents.or at least 1 cubic meter (35 cubic feet} when the length or area |
could not be measured prior to the asbéstos. removalidemolition activity. '
14. . The term "owner or operator of a renovation or demolition activity" is
deﬁhed by 40 C.F.R. §81.141 to mean "any person who owns, Ieasas, opérat‘es
controls or supervises the facility being demoltshed or renovated or any person who

owns, leases, operates, controls or supervises the demoletion or renovation operation,

or both.”

12.
of a facility or one or more facility components in any way, including the stn’pping or

The term "renovation® Is defined by 40 C.F.R. § 61.141 to mean "altering

remOVal of RACM from a facllity component. Operatlons In which load-supporting
structural mambers are wrecked or taken out are demolitions."

18, The term "démoilticn" is defined by 40 C.F.R. § 81.141 to mean "the .
wrecking or taking out of any load-supporting structural member of a facliity together
with any r.eiated handiing operations or the intentional burning of any facility."

14, The term "facility" is defined by 40 C:F.R. § 61,141 to include, among
other things, “any institutional, commercial, public, Industrial, or residential structure,
instéilation, or building (including any structure,‘ installation or bullding containing
condominiums or individual dwelling units operated as a resldential cooperative, but
excluding residential bulldings having four or fewer dvrelling units).”

16,  The term "facility component” is defined by 40 C.F.R. § 61:141 to mean

"any part of a facility including equipment.”
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16.  The term “regulated asbestos-containing material’ (RACM) is defined by
40 C.F.R. § 61.141 to Include friable asbestos containing material, N

17.  The term "friable asbestos material” i:s defined by 40 C.F.R. §61.141 to _
mean any material containing more than 1. percent asbestos that when dry can be

crumbled, pulverized o reduced to powder by hand pre‘sguré.
8.+ 40 C.F.R. § 61,145(a) provides.that the affected facility, or part of a facility,

where a demolition of renovation is to take place must be thoroughly Inspected for the

presence of asbestos prior to thé'commencemenf of the demolition or renovation

actlvify, ‘
19. 40 C.F.R. §61.145(b) provides that each owner or operator of a
*.. demolition  or renovation activity to.which this Section applies shail: (1) prox;ide the -
Administrator \:vith written notice of the !ntention'to demolish ot renovate; (2} update the
\m_oﬂ;:e as necessary; and (3) postmark or deliver the notice as follows: at leas‘t ten (10)
working days before demolition or renovation activity begins. ‘

20, 40C.FR.§61 .145(0)(1‘) provides that each owner or operator.of a
demolition or renovation activity rﬁust remove all RACM from the facliity being

renovated or demolished before any activity begins that may break up, dislodge, or..

disturb the material. ;
© 21, 40 C.F.R. § 61.145(c)(3) provides that when RACM Is stripped from a .

facility component while it remains in place in the facillty, the owner and/or operator

must adequately wet the RACM during the stripping operation,
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22, 40 C.F.R.§81.145(c)B)(i) provides that the owner or aperator of a

demolition or renovation activity s_ubject’ to'the Asbestos NESHAP must adequately wet
all RACM Inchiding the material that has been removed of stripped an'd ensure that [t
remains wet until collected and contained or troated In preparation for disposal.

'23. 40 C.F.R. § 61,145(c)(8) provides that no RACM may be stripped,
removed, or otherwise handled or disturbed at a facility regulated under the Asbestos
NESHAP unless at least one on site representative, trained in the Asbesto;‘. NESHAP is

prasent. In addition, this éection provides that every two years the trained on-site

individual shall receive refresher tralning.

24. 40C.F.R. § 81.150(a)(1)(ify provides that each owner or operator of a

* deinolition or renovation activity subject to the Asbestos NESHAP must seal all RACM

in legk-tight containars while wet,

E!EDINGS'OF FACT

25. Respondent Buffalo Municfpal Housing Authorify owns the Kensington
Heights Towers Iocated at 1827 North Filimore Avenue, Buffalo, New York,

26.  In September, Qctober, and November 2008, Johnson Contracting of
Western New York, a contractor for the owner, submitted varlous notifications to EPA of
its intéhtion to remove approximately 65,000 square faet of ashestos containing material
from Kensington Heights Towers, - ) '

27. !‘n March 2016‘, CJ Dréw Contracting Inc., a contractor for the owner,
submitted a notification to EPA of its. intention to remove appraximately 10,000 square.

feet of asbestos containing matetial from Kensington Heights Towers.
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28,  OnAugust 18, 2011, two EPA inspeotors_a_ccompanied by an inspector
from the New York State Department of Labo_r(NYS‘D'OL)pcondLlacted-a compliance
inspéction_at the Kensingfon Helghts Towers. During the I‘nspecti_on, the inspectofs
observed smail amounts of suspect friable ésbestos containing maferial in building 5,
The inspector observed that these materials were friable and not adequately wet,
These materials were located af the boiler room, first floor and main entrance to
Bullding #5. The tnspect'c;rs took nine samples of the suspect méterlali After the
inspection, the nine samples were,tested and eight of the nine samples were found to
contain more than 1% asbestos (50%-67% chrysotile).

29... OnAugust 18 and 17, 2011, two EPA Inspectors, accompanied by two

NYSDOL compliance officers, conducted a subsequent inspection of the area outside of

. building & and observed two open-topped roll-off containers filled with mixed size pleces

6f suspect vinyl asbestos containing floor tiles (identified as asbestos containlng.thrcugh’
BMHA's asbestos surveys of Kensington Towers), many of which were at least as small
as ¥ by % Inch, that were not bagged or otherwise enclosed. The Inspectors also
observed that material of this 'type had spifled out of the roll-off containers onto the
ground around the contalners, :

30.  On August 17, 2011, an ERA inspector accompanied by an Inspector from
the NYSDOL, observed a large amount of suspect IR!_-_\CM on the ground bétwaen
buildings 1 and 8, and took, as a sample, an approximately 1 Inch by 1 inch piece of
this material. The EPA iﬂspectqr observed !Hat the suspect RACM was friable and not

adequately wet. After the inspection, the sample was tested and found to contain more

than 1% asbestos (15% chrysotile).
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CONGCLUSIONS OF LAW
Based on the Findings of» Fact cited above, EPA finds that:

31, Respondent s an owner or aperator of a demolition or renovation activity

within the meaning of 40 C.F.R, § 81,141,
32 Reépondent- has viclated 40 C.F.R. §§ 61.145(c)(8)() and 61.150(a)(1)iii)

of the Asbestos NESHAP,
33. Respondent’s violations of the Asbestos NESHAPs are violations of

Section 112 of the CAA, .
' ' ORDER

Based on the Findings of Fact and Conclusions of Law above, pursuant o

'Sectiqns 113(a){4) and 114 of the Act; IT.IS QETERMINED AND ORDERED that:
J.

Thépro‘yfsions of this Order shall apply to Respan’dént and Its officers, agents,
sarvanls, employees, sUCCOSSOrs and to all persons, firms and corporations acting:
qnder, through or for Responc_‘fent—.

iL
. Respondent shall perform all renovation/demolition operations at the Kensington
Heights Towers and any and all other facilities in which friable asbestos is present in |

" compliance with all applicable provisions of the Asbestos NESHAP,
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..

Respondent shall immediately adequately wet.and'cdver with pé[yethylene‘
sheeting. thé»two roli-off containers and associated spillage, and shail ensure that the
contalners and assoclated splllage remain adequately wet and covered until the RACM
is properly collected for disposal. ReSpondent shall notify EPA that it has wet and
covered the roll-off containers and assoclated spiﬂage within 24 hours of completion

V.

Respondent shall immedfatély cover all windows and cpenings in buildings 1

through 6 at Kensihgton Helghts Towersi Respondent shafl notify EPA that it has

covered all wmdovvs and opemngs in buildings 1 through 6 at Kensington Heights.

Towers within 24 hours of complet!on

2
H . Upon the effectiva date of this Grder (which is specified below in the secﬂon
= entitled “Effective Date and Oppoﬂunity for a Conference’ ) ReSpondent shall submit a
'comprehensive asbestos abatement p!an for the enﬂre s:te for EPA’s approval This
plan shaif be prepared by an AHERA accredltad project designer. The plan shall
mclude identlﬂcaﬂon and deuneatlon of the extent of asbestos soil contaminaﬂon :
outside of buildlngs 1 thmugh 8, and shall alsu Include plans for taking a soil lift of
adequate depth of these areas. The p!an shall also mclude p fans for daﬂy perimeter alr

momtorlng at the fence fine durlng abatement‘ In addltion. a site dfagram with the

expected samp!ing locations shall be submitted along with the abatement plan for EPA

approval.
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Vi,
The notifications required by Paragraphs I énd IV above, as well as the

ashestos abatement plan and site diagram required by Paragraph V above, shall be

sent via overnight service to:

Mr. Ken Eng, Chief-
Aif Compliance Branch
Division of Enforcement and Compnance Assistance

200 Broadway, 21% Floor
New York, NY 10007

BUSINESS CONFIDENTIALITY

Respondent may: assert a business confidentia lity claim covering part or all of the

Information this Order requ;res only to the extent and in fhe manner described in

A0 CFR, § 2.203. ‘EPA will disclose information submitted undera confidentiality claim
only as provided in 40 C.F.R, Part 2, Subpart B and 41 Fad..:Reg. 36,802 (1976). If
Respondent does not assert a confidentiality claim, EPA ma'y make the information

available to the public without further notice to Respondent.
" ENFORCEMENT

Section 11 3(a)(3) of the Act authorizes EPA to take any of tha following actions

in response to Respondent's violation of the Act:

Issue an administrative penalty order, for penalties up to $25,000 per day
pursuant to Section 113(d) of the Act and adjust the maximum penalty
provided by the Act up to $27,500 per day for each violation that accurs from
January 30, 1897 through March 14, 2004, $32,500 per day for each violation
that oceurs on or after March 15, 2004, aid $37,500 per day for each
violation that occurs after January 12, 2009, in accordance with the Debt

- 10~
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- w Collection Improvement Act, 31 USC 3701 ef seq. (DCIA), and 40 C.F.R.
Part 18, promulgated pursuant to DCIA; and

= bring a civil action pursuant to Saction 113(b) of the Act for injuncive relief |
ana/or clvil penalties and adjust these penalties for inflation in accordance j

with the DCIA and 40 C F R, Part 19,
Far!ura fo cumpiy thh ihls Order may resuit in an adminlstratfve or clvii action for

appropriate relief as provided in Section 113 of the Act. EPA retains full authority to

enforce the requ:rements of the Act and nothing in this Order sha!i be construed to limit :
that authority Furtharmare the United States may seek ﬂnes and/or imprisonment of :
any paﬂy who knowmg!y vfolatas the Act or an Order issued pursuant to Sect;on 113 of :
the Act Upon conviction, any facrfrty owned by such party may be declared inehgzble

for federal con%racts, grants and oans (42 us.C. §7606 40 C F.R, Parl 15, and

E@(ecutiVe Order 1 1738}
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Section 113 {e)1) of the Act states that 1f a penany is assessed pursuant to

LA

Section 113 or Section 304(a) of the Act, the Administrator or the court, as approprfate
shali, ia; detrefmining the amount of a penauy fo be assessed take info consideration the
size of the business, the econormc impact of the penalty on the business the violaiors
full compliance hfstory anc! good faith efforts to compiy, the duration of the viplation as
estabhshad by any credible ewdence the payment by the violator of penaltles
previously assessed for the same violation, the economic benefit of non-compliance, the
serlousness of the violation, and such other factors as justice may req_ulre.

Sectic;n 113(e)2) of the Act allows the Adminlszrator or the court, as apprépriate,
to assess a penalty for each day of the violation. For _purpbses‘o'f detarmining'thé

number of the days of the violation, the days of violation shall be presumed to include

w14 =
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the day the violation began and every day thereafter untll Respondent establishes that
continuous compliance has been achieved. if Respondent can prove, by the
p_,rep’onderarica of the evidence, that there were intervening days during which no

violation occurred or that the violation was not continuous in nature, then the EPA will

reduce the penalty accordingly.

EFFECTIVE DATE and OPPORTUNITY FOR A CONFERENCE

Pursuant to Saction 113(a)(4) of the Act, Respondent may request a conference
with EPA concerning the violation(s) alleged in this Order. This conference will enable
Respondent to present avidence bearing on the finding of violations, on the nature of

the;vfo!aﬁons-, and on any efforts it may have taken of it prbposes to take to achieve
. complianee. Respondent may arrange to hava legal counsel,

Respondent’s request for a conference to be held no iater than thlrty {30 days
from receipt of this Order, must be confirmed In wnﬂng wathm five (5) days of receipt of
this Order. If the requested conference is held, the Order shall become effective ten
(10) days after the conference is held.

If the Respondent doas not request a meeting within five (5) days of receipt of
this Order, the above Order shall become sffective five (5) days from its recelpt, The

‘i"equest for a conference, or other inguiries concerning this Order, should be made in.
writing to”

;f'ohn F. Dolinar, Esq.

U.8. Environmentai Protection Agency-Reglon 2

Office of Regional Counsel, Air Branch

200 Broadway - 16th Floor

New York, NY 10007-1866
(212) 637-3204

12w
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Notwithstanding the effective date of this Order and opportunity for conference

discussed above, the Respondent must comply with all éppltqéb!e requirements of the

Act and regulations promulgated pursuant to the Act.

Dated: __ 111 2011 0 [/wﬂl4~

Dore LaPosta, Director
Division of Enforcement and

Compllance Assistance
U.8. Environmental Protection Agency - Region 2

‘To:  Modesto Candalario

. Assistant Executive Director
* Buffalo Municipal Housing Authonty

Buffalo, NY

Chnstopher Alonge, Assoclate Safety & Health Engmeer
New York State Department of Labor (Building 12~-Room 154) .
State Office Building & Campus

Albany, NY 12240-0100 -

CC.

-13_
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT ON September 2, 2011, | MAILED A TRUE COPY
OF THE ATTACHED DOCUMENT BY CERTIFIED MAIL-RETURN RECEIPT
REQUESTED, ARTICLE NUMBERS 7005- 3110-0000~5933 5314 POSTAGE PRE-~
PAID, UPON THE FULLOWING PERSON(S):

Modesto Candalarlo

Assistant Executlve Diractor -
Buffalo Municipal Housing Authorlty -
Buffaio, NY

Katnerine Zuckermpan
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