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UNITED STATES ENVIRONMENTAL P.ROTECTION AGENCY 

In the Matter of: 

Buffalo Municipal Housin·g Authority, 
Buffalo, New York 

Respondent 

REGION2 . 

COMPLIANCE ORDER 

ln~<J>< No. OAA~02·2011~1021 .. 

·-·-~--. --- -·-··--·-· ....... ~··--... 

PRELIMINARY STATEMENT 

The United States Environmental Protection Agency (EPA) Region 2 Director of 

the ·orvlslon of Enforcement and ·Compliance As~istanc~ (DECA) .issues this 

COMPLIANCE ORDER, .pursuant. fo. Sections· 113(a} ~nd 114 of the Clean Air Act (CAA 

or the Act), 42 U.S.C. §§ 7413(a) and 7414, to Buffalo Municipal Housing Authority 

(Respondent) lo~ted in Buffalo~ New York, for violations of Section 112 of the CAA and 

the National Emission Standard for Asbestos, 40 C.F.R. Part 61 .• Subpart M (Asbestos 

NESHAP), which was promulgated· pursuant to Sections 112 and.114 of the· Act. The 

auth.orily to. find a vlofation and issue this Compliance Order.has b~en qelegated to the 

Director of DECA from the Administrator through the ~egional Adminlstra~or. 
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. . 
·STATUTORY AND Rl:OULATORY BACKGROUNQ 

The Clean Air [\gt 

1·. Section 112 of the Act requires .the Administrator to publish a list of 

hazardous air pollutants· (HAPs), a lisf of categQrles ·and subc.ategorles of major and . 

area sou~ces of lis~ed HAPs-, .and to. promulgate reg.ulations establlshlr.ig emission 

standards, referred·to.as National Emissions Standards for.Hazardous Air Pollutants 
' 

· (NESHAPs) for each category or subc.ategory of major and area sources .of HAP: 

2. Section 112(b )(1) of the Act prqvides the Initial list of HAPs and Section 

112(b)(2) requires the Administrator to periodically review the list and, where . 

appropriate, revise it. 

3. $ection 112(c) of the Act requires the Admlnistra.~or to publish a llstof 

categories or subcategories of major a·nd are;a sources of listed HAPs. 

, 4. Section 112(d} of ~he Act requires the Administrator to promulgate · 

regulations establishing NESHAP.s for e~ch category or ~ubcategory of major and area 
. . . 

sources. of HAP&. NES.HAPs promulgated under the CAA as it existed prior.to the 1990. 

CAA amendments are set forth in 40 C.F.R. Part 61. 

5. Section 112(11) of the Act authorizes EPA to promulgate "design, 

equipment, work practice, or operatlonalu standards, or combinations thereof, which are 

consistent with Section 112(d) or (f) of the Ac.t, to the extent that It Is not feasible to 

.prescribe or enforce an emission standard for control of a HAP. Pursuant .to Section· 

112(d)(2)(0) and (E} of the Act, design, equipment, work practice, or operational 

standards, or combinations thereof, p~omulgat~d under Section 112(h) of the Act, are 
; 

·treated as emission. standards. 
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. 6. Section 112.(i)(3)(A) prohibit~ th<;) opera~ion of a. spurc~ In vlolatlon of any 

emissions. stand~.u4, llmitat(on or regulation issu~d pursuant to Se9tlon 112i and directs 

the Administrator to .set a comp!l~nce ·~eadllne for existing sources ~~at Is no mor~ than 

3 years afterAhe effective date of the s.tandard. . 

7. Section 114 ofthe CM authorrz~s the EPA Administrator to requlre 

testingj.nipnltorlng, .record~keeping, and reporting of information, to enable him or her to 

carry out any provision of the Act (except certain provisions In ~u.bchapter II) ancJ. to 

assess compliance with, among other requirements, any regulations promulgated under 

Sections 112 of the Act. · 

8 ... , Section 113(a}(3) of the CAA authorizes.EPA to, among o1ner actions, 

Issue compllance orders to any person whenever, on the basfs of any Information , 

available to EPA, EPA finds that s'uch person has violated or.ls In violation of any 
{t, 
,requirement orprohlbltlon of Title· I of the Act. or any regufatfon prornufgat~d purs.uant to 

Sections 112 and 114.of t~eAct .• 

9, Section. 302(e) of the CAA provfdes·thatwhenever th(:) term "person" Is . . . 

used in the Act1 the term Includes an indfvldua,I, corp.orationt _partnership, association, 

state, municipality, political subdivision of a State, and any ~gency. department, or 

Instrumentality of the United States and any officer, agent,. O,(·~mplQyee thereqf. 

The Asbestos Nt;SHAp, 40 c,.F.R. part 61. $u!?,Rart M 

10. The Asbestos NESHAP specifies a set 9fwork .prac~lce standards, set 

forth at 40 C,F.R. §§ 61.146 and 61.1501.wh!ch are applicable to the owners and 

operators of renova~fon or demolition activities In which the amount of RACM that Is 

stripped, removed, dislodged, cut!· drilled or similarly disturbed is at least 80 linear 
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meters (2SO linear feet) on pipes or at least 15 squar~ meters (160 square.feet) on other· · 

facility components- or at feast 1 ~ubic meter {35 cubic feet) when the length or area ' 

could not be me.a~ured prior tO the asbestos removal/demolltiori activity. 

11. . The term ttowner or operator of a renovation or demolition activity• is 

defined by 40 C.F.R. § 61.141' to mean "any person who owns, leases, operates, 

controls or supervises the facility being demolished o~ renovated or any person who 

owns, !eases, operates, controls or s1.1ipervises the demolition or renovation operation, 

or both. 11 

12. The term "renovation" ls defined by 40 C.F.R. § 61 .141 to mean."altering 

of a facility or one or more facility components in any way, including the stripping or 

removal of RACM·from a facility component Operations In which load-supporting . 
. structural members are wrecked or taken out are demolitions. 11 

13. The term "demolition" is defined by 40 C.F.R. § 61.141 to mean "the . · 

wrecking or taking out of any Joad"supporting structural member of.a facility together 

with any related handling operations or the intentional bum/119 of any facility." 

14. The f~rm "facility" is defined by 40 C; F.R. § 6.1.141 to include. among 

other things, "any- institutional, commercial, public~ industrial, or residential structure,. 

Installation, or b.ullding (lncludlng ariy structure, Installation or building containing 

condominiums or. individual dwelling units operated ~s a residential cooperatlvet but 

excluding residential bufldings having four or fewer dWening units)." 

15. The term ''facility component" I$ defined by 40 C.F.R. § 61; 141 to me~n 

"any part of a facility including equipment'' 
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16. T~e. term ''reg~lated aebestos•contalnlng material" (RACM) it$ defined by 

40 C.F.R. § 61.141 to Include frlabfe,asbestos containing ma~erial. 
I · 

17. The term ''friable asbest~s mater/al" Is defined by 40 C.F.R § 61.141 to . 

mean any material contalnlng .. rrore 1hari 1. percent asbestos that when dry can b~ 

crumbled, pulverized or reduced to powder·by ha.nd pre.s~uie . 

. 18. , 40 C.F:R. § 61.145(.a) provides.that the;. affected facility, or part of a facillty,. 

where a demolition or renovation Is to take ·place m~st be thoroughly lnspe<fted for the 

presence of asbestos prior fQ the' commencement of the d~molltlon or renovation 

activity. 

19: 40 C.,F.R. §.61.145(b) provldea thC\t each qwner or operator of a 

· ;. demolition or: renovation activity to.which .this S,actlcm applies shall: (1) provide the 

.t\dminfstrator with written notice of the Intention to demollsb or renovate; (2) update the 
' 

·t\Wtl~e as necessary; and (3) postmark or del!ver the n~tice as follows: at least ten (10) 

wGrking .days before demolition or.renovation activity begins. 

20.. 40 C.f;R..§ 61.146(c)(1) provides that'e!Jch owner or operator of a 

demolition or· renovation activity must remove all RACM from the facility b~ing 

renovated or demolished before .any activity begins that may break up, dlslodge1 or· ~ 

dlstl!rb the material. 

.' 21. 40 C.F.R. § 61.145(c)(3) provlt;fes that. when RACM Is strJpped from a . 

facility component while .ft. remains ·Jn -place In the. facfllty, the owner and/or operator 

must adequately wet the RACM during the stripping operation. , · 
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22. 40 C.F.R. § e1 .145(c)(6)(i) provides that the owner or operator of a 

demolition or renovation activity subject to the Asbestos NESHAP must .adequately wet 

all RACriJT Including the material that has been ~emoved o'r stripped and ensure that It 

remains wet untif coilected and contained o'r treated In preparation for disposal. 

23. 40 C.F.R. § 6~, 145(c)(8) provides that no RACM may be stripped, 

removed, or otherwise handled or disturbed at a facility regulated under the Asbestos 

NESHAP unless at least one on site representative, trained In the Asbestos NESHAP Is 

present. In addition, this section provides that every two years the trained on-site 

individµal shall receive refresher training. 

24. . 4Q C.F.R. § 61.150(a)(1)(iil) provides that each owner or operator of a 

· de~olitlon orrenovatio_n activity subject to the Asbestos NESHAP must seal all RACM 

in leak-tight containers while wet. 

EINDINGS. OF FACT 

25. Respondent Buffalo Municipal· Housing Authority owns the Kensington , 

Heights Towers located at 1827 North Fillmore Avenue, Buffalo, New Yo~k. 

26, In September, October, and November 2009, Johnson Contracting of 

Western New York, a contractor for the owner, submitted various notifications to EPA of 

its intention to remove approximately 65,000 square feet of asbestos containing material 

from Kensington Heights-Towers, 

27. In March 2010, CJ Drew Contracting Inc .. , a contractor for the owner; 

submitted a notification to EPA of its intention to remove approximately 10,000 square 

feet of asbestos containing rnaterlal from Kensington Heights Towers. 
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28. On August 16, 2011,. two EPA lnspeqtors.acqompanied by an Inspector . . 

from the New York State Department of Lijbor (NY$.DOL) conducted· a cprnpliance 
. ... 

inspection.at the .Kensington Heights Towers; D.urlng the ln$pectlon, the Inspectors . . . 

observed small amounts of suspect friable asbestos containing material ln building 5. 

The Inspector obser.ved th;;tt. these ma~erials ·were frl~ble and not adeq~ately wet. · 

These materials were located at the boiler room, first floor and main entrance tQ 

Building #5. the Inspectors took nine.samples· of the suspect material: After the 

Inspection·, the nine samples were.tested and elg.ht of the nine samples were found to 
contain more than 1% asbestos(50%-67% c~rysotile). 

29. .. On August 16 and 1.7, 2011, two EPA Inspectors, accompanied byJwo 

NY,SDOL compliance officers, con.ducted a subsequent Inspection of the t:1r'ea outside of 

b.ullding 5 and qbserved two open-topped roll-off contafners filled with mixed size pieces 

Of suspect vinyl asbestos containing floor tfles {identified as asbestos containing through .... . . . ( 

BMHA's asbestos surveys of Kensington Towers), many of which were at feast as small 

as ~·by % Inch, that were not bagged or otherwise encfosed. The l~spectors also 

observed that material of this type had spilled out of the roll-off containers onto the 

gro1,1nd ·around the containers, 

30. On August 17, 2011, an EPA Inspector accompanied by an fnspector from 

the NYSOOL, observed a large amount of suspect RACM on the ground between 

buildings 1' and 6, and took, as a sample, an approximately 1 Inch by 1 Inch piece of 

this material. The EPA lnspecfor observed that the suspect RACM was friable and not 

adequately wet. After the inspection, the sample was tested and foun~ to contain more 

than 1% asbestos (15% chrysotile). 
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CONCLUSIONS OF LAW 

Based on the Findings of Fact cited above, EPA finds that: 
• • 

31. Respondent Is an owner or operator of a (femolition or renovation activity 
• 

Wittlin the meaning of40 C.F.R. § 61.141. 

32. Respondent.has· violatecl 40 C.F.R. §§ 61.145(c)(6)(1) and 61.150(a)(1)(11i) 

of the Asbestos NESHAP. 

33. Resp0ndenf s violations of the.Asbestos NESHAPs are violations of 

Section 112 of the CAA. 

ORDER. 

Based on the Findlhgs of Fact and Conclusions of Law above, pursuant to . •. 

Sections 113(a)(4) and 114 of the Act~ IT. IS DETERMINED AND ORD.ER ED that: . . . 
I. 

The· provisions of this .Order shall applv to Respondent and .Its officers, agents, 

servants, employees, -successors· and to all persons, firms and corporations acting· 

under, through or for Respondent 

u. 

Respondent shall perform all renovation/demolition operations at the Kensington 

Heights Towers and any and all other facilities in which friable asbestos Is present in 

· compliance with all applicable, provisions of the Asbestos NESHAP. 
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m .. 

Respondent shall immediately adequately wet and cover with polyethylene 

sheeting. the·two roll~off containers and associated spillage; and shall ensur~ that the 
. . 

containers and associated spillage remain adequately wet and covered until the RACM 

ls properly collected for disposal. Respondent shall notify EPA that It has wet and 
' ' I • 

covered the roll-off containers and associated splllage within 24 hours of completion, 

IV. 

Respondent shall immediately cover all windows an.d openings In buildings 1 

through 6 at Kensington Hei9htsTo~ers1 Respondent shalf notify EPA that it has 
•. •- \ '! . \ _, ._· ,· • • 

covered all windows and openings i'n buildings 1 through 6 at Kensington Heights 

Towers wlthfn,.24 hours of completi9n. 

v. 
. . 

. ~ ... Upon the effe,ctlve date Of this Order (which ls specified below in the section 

,.,!, er.ititled."Effectfve Dat~ and Opportunity for a Confer~nce") Resp~ndent shall submit a. 

'comprehensive asbestos abatement plan for the entire site for EPA'& approval. This 

plan shall be prepared by an AH ERA accredited project designer. .The plan shall 
I ,·, 

include ldentlficaflon and delineatlon of the extent of asbe;tos soil contamination: · 
. ~ . 

outside of bulldlngs 1 through 6, and shall also Include plans for taking a soil lift of . . . 

adequate depth ~f these areas. The plan shall also include plans for dally. perimeter air 
. ! ~ 

monitoring ~t the fence line d~rlng abatement1 In addition, a· site diagram with the, 
~ ' ~ . 

expected sampling locations shall be submltted.alon,g with the abatement plan for EPA 

approval. 
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VI, 

The notifications reqµlred by Paragraphs l_U and iv above, as well as the 

asbestos abatement plan and site diagram required byParagraph V above, shall be 
·. . 

sent via overnight service to: 

Mr. Ken Eng, Chief. 
Alt Compliance Branch . . 
Divi~lon of Enforcement and Compliance Assistance 
290 Broadway, 21 81 Floor · 
New York, NY 10007 

BUSINESS CONFIDENTIALITY 
.. . 

Respondent may,assert a business confidentiality claim covering_ part or all of the 

information this Order requires only to the extent and in the manner described In 
. . 

40 C.F.R. § 2.203; ·;EPA will· disclose information submitted under·a confidentiality claim 

only as provided in 40 C.F.R. Pa~ 2, Subpart Band 41 Fed .. Reg. 36,902 (1976). If 

Respondent does not assert a confidentiality clalm, EPA may make the information 

available to the public without furthe~ notice to Respondent. 

ENFORCEMENT 

Section 113(a)(3)_ of the Act authori~es EPA to take any of the. following actions 

in response to Respondent's· violation of the Act: 

• Issue an administrative penalty order. for penalties up to $251 000 per day 
pursuant to Section. 113(d) of the Act and adjustthe maximum penalty 
provided by the Act up to $27,500 per day for each violation that occurs from 
January 30,. 1997 through March 14, 2004, $32.500 per day for each violation 
that oceurs on or after March 15, 2004, and $37,500 per day for each · 
violation that occurs after January 12, 2009, in accordance with the Debt 
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•· Collection Improvement Act; 31 U."S_.C. 3701 et seq. (OCIA), and 40 C.F.R .. 
Part 19, promulgated pursuant to DCIA; and 

. . 

• bring a clvll action pursuant to Section 113(b) of the Act for Injunctive relief 
and/or civil penalties and adjust the.se penalties for intratlon in accordance 
with the DCIA and 40 C.F.R. Part 19. 

, , .. 
Failure to comply with this Order may result in an administrative or civil action for 

appropriate ~lief as provided In Section 113 of the Act. E~A retains full authority to 

enforce the requirements of the Act .and nothing In this Order shall be construed to limit 
' . : . . . ... ' : 

that authority; Furthermore, the United States may seek fines and/or l~prlsonme11t of 

any party who knowingly violates the Act or ;:in Order Issued pursuant to $action 113 of 
. ·. . 

the Act. Up<?n conviction, any facility owned by such party may be decla.red Ineligible 
. . . 

~: · . for:.federal contracts, grants, and loans. (42 U.S.C. § 7606, 40 C.F.R. Part 15, and 

Ej(ecutlve Order 11738). 

PENALTY A$SESSMENT yRITERIA . 
,. ... '• ..... 

·::; Section 113 (e)(1) of the Act s~ates th~t if a penalty is assessed pursuant to 
Section 1.13 or Section 304(a) of the Act,. the Agminlstrator or the court, as appropriate, 

. . 
shall, In determining the amount of a _penalty-to be assess~d, take into consideration the 

size of the business, the e·conomic impact of th~ penalty on the business, the violator's 
. . 

full compliance history and good faith efforts to comply, the duration of the violation as . . 
. . . . 

~stablishe.d by a~y credible evidence, the payment by the violator of penalties 

previously assessed for the sam~ violation, the economic benefit of non~compllance, the 

seriousness of the violation, and such other factors asju~tice may require. 

Section 113(e){2) of the Act allows· the Administrator or the court,. as appropriate, 

to assess a penalty for each day of the vi9lat1on. For purposes of determining the 

number of the days of the violation, the days of violatfon shall be presumed to Include 

-11 -
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the day the violation began and every day thereafter until Respondent establishes that 

continuous compliance ha~ ~een achieved. If Re$pondent can proye, by the 

preponderance of the evidence, that there were intervening days during which no 

violatfon occurred or that the violation was not continuous iri nature, then the EPA will 

reduce the. penalty accordingly. 

EEFEGTIVE DATE and OPPORTUNlrY fOR A CQNFER§NCE 

Pursµant to Section 113(a)(4) of the Act, Respondent may request a conference 

with EPA cqn'cerning the vlo/atlon(s) ~lleged in this Order. This conference will enable 

Respondent to present evidence bearing on the finding of violations, on the nature of 

the _violations; and on any efforts it may have taken or it proposes to take to achieve 

. compliance. Respondent may arrange to have legal counsel. 

Respondent's request for a conference, to be held no later than .thirty (30) days 

from receipt of this Order, must be confirmed in ~itlng within five (5) days of receipt of 

this Order. If the requested conference is held, the Ordershall become effective ten 

(10) days after the conference Is held. 

It the Respondent does not request a meeting within five (~) days of receipt ~f 

this Order, the above Order shall become effective five (5) days from Its: receipt.. The 

request for a conference, or other inquiries concerning this Order, should be made in. 

writing to:· 

John F. Dolinar; Esq. 
U.S. Environmental Protection Agency~Reglon 2 
Office of Regional Counsel. Air Branch 
290 Broadway - 16th Floor 
New York, ~y 10007-1866 
(212) 637-3204 
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'. ' .- ·)~ l. •• 

Notwithstanding th~ effectlye date of this Order and opportunity for conference 

discussed above, the. Respondent must comply With all appll~able requirements of the 

Act and regulations promulgated pursuant to the Act 

Dated: _1 .............. /t __ , 2011 

·To: 

cc: 

Modesto Candafario 

Dore LaPosta·,. Director 
Division of Enforcement and 
Compllan.ce Assistance 
u:s. Environmental Protection Agency- Region 2 

Assistant Exe.cutlve Director 
Buffalo Municipal Housing Authority 
Buffalo, NY · 

Christopher ·Alonge, Associate Safety & Health Engineer 
New York State Department o(Labor (Building 12-Room 154) . 
. State Office Building & Campus 
Albany, NY 12240-0100 
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CERTIFICATE OF SERVICE 

I H~REBY CERTIFY THAT ON September 2, 2011, i MAILED A TRUE COPY 
OF THE ATTACHEt:> DOCUMENT BY CERTIFIED MAIL-RETURN RECEIPT 
REQUESTED, ARTICLE NUMBERS 7005-311d-0000..0933·5314 POSfAGE PRE;. 
PAID, UPON THE FULLOWING PERSON(S): · . . 

Modesto Cand~larJo 
Assistant Executive Director · 
Buffalo Municipal Housing Authority 
Buffalo, NY 


