RUPP 1600 Liberty Building, 424 Main Street, Buffalo, NY 14202

BAASE 716.854.3400 < ruppbaase.com
PFALZGRAF JAMES R. O’CONNOR
CUNNINGHAMLLc oconner@ruppbaase.com

ATTORNEYS

September 25, 201

Via Regular and Certified Mail

- Mr. Bradford Burns

Environmental Easement Attorney

Bureau of Remediation

Office of General Counsel, 14th Floor

New York State Department of Environmental Conservation
625 Broadway :

Albany, NY 12233-1500

Dear Mr. Burns:

Re: Inre: 1827 Fillmore Avenue
Executed Environmental Easement
Our File No.: 0379.21141
DEC Site No.: 915279

' As you know, this office represents 1827 Fillmore, LLC in connection with the above-
referenced Environmental Easement, which was granted on July 26, 2019. Enclosed herewith please
find proof of filing from the Erie County Clerk demonstrating that said Environmental Easement was
duly recorded on September 6, 2019.

Additionally, I enclose herewith an attomey affidavit of mailing and certified mail
receipts establishing that this office has notified the relevant municipality of the Environmental
Easement hereinabove referenced, in compliance with DEC regulations. As reflected in the
enclosures, our office sent the Notice to Municipality less than thirty (30) days from our receipt of the
recording receipt from the Erie County Clerk.

If you have any questions or comments regarding this matter, please do not hesitate to

contact me.
Very truly yours, |
Jim O’Connor
Enclosures |
Innovation in Practice

Rochester | Wiliamsville | Albany | Jamestown



In re: 1827 Fillmore Site

Brownfield Cleanup Agreement Index No: C915279-10-178
Environmental Easement
DEC Site No.: C915279

ATTORNEY AFFIDAVIT OF MAILING

STATE OF NEW YORK )
_ ) ss:
COUNTY OF ERIE )

James R. O’Connor, Esq., being duly sworn, deposes and says:

1. That I am an attorney duly licensed in New York and employed by the law
firm Rupp Baase Pfalzgraf Cunningham LLC, attorneys for 1827 Fillmore, LL.C, in connection
with the above-referenced Environmental Easement for certain premises known as 1827 Fillmore
Avenue in the City of Buffalo, County of Erie, State of New York.

2. On September 25, 2019, 1 served a Notice of Environmental Easement, a
copy of which is attached hereto, by certified mail, return receipt requested, on the following

municipality:

Mr. Byron Brown
Mayor, City of Buffalo
Buffalo City Hall

65 Niagara Square
Buffalo, NY 14202

by depositing a true copy of same, enclosed in a postage-paid and properly addressed envelope,
in an official depository of the United States Postal Service within the State of New York

James R. O’Connor, Esq. -

Sworn to before me on the
25th day of Septcmber 2019

!

Notary Pubhé’ _;" ‘

SEAN M. ESEORD
Notery Public, State of New Yot
Oualfiod I Erle Courby
My Commission Expires Ockaber 9, 205"
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Mr. Byron Brown

- Mayor, City of Buffalo
Buffalo City Hall
65 Niagara Square
Buffalo, NY 14202




RUPP ' ' o 1600 Liberty Building, 424 Main IStreef._ Buffalo, NY 14202
716.854.3400 ( ruppbaase.com

BAASE
PFALZGRAF JANES R. O’CONNOR
' : ' oconnor@ruppbaase.com

CUNNINGHAM u.c

ATTORNEYS |
: September 25, 2019

YIA REGULAR MAIL AND

CERTIFIED MAIL, RETURN RECEIPT REQUESTED

Mr. Byron Brown

Mayor, City of Buffaio ' ' : :

Buffalo City Hall | 9489 0090 0027 k145 2707 24
65 Niagara Square :

Buffalo, NY 14202

Dear Mayor Brown:

Re: - Notice to Municipality of Environmental Easement
1827 Fillmore Avenue, Buffalo, New York 14215
DEC Facility No.: - C915279
- Qur File No. 0379.21 141

Enclosed please find a copy of an enwronmental easement granted to the New
York State Department of Environmental Conservation ("Department”) on July 26, 2019, by
1827 Fillmore, LLC for property located at Section 90, Block 13, Lot 1, Tax Map No. 11 of the
City of Buffalo, County of Erie, in the State of New York. This property is also known as
Lot 12, Township 11, Range 8 of the Holland Land Company’s Survey, and more commonly
known as 1827 Fillmore Avenue, Buﬁ'alo New York

h Please note that the easement covers the entire parcel. The DEC Site Number for -
this property is C915279. As reflected on the attached Recording Page, this easement was
recorded in the Erie County Clerk’s Office on September 6, 2019.

This Environmental Easement restricts future use of the above-referenced
property to restricted commercial and industrial uses. Any on-site activity must be done in
accordance with the Environmental Easement and the Site Management Plan which is )
incorporated into the Environmental Easement. The Environmental Easement also restricts the
use of groundwater as a source of potable or process water without necessary water quality

treatment as determined by the New York State Department of Health or the Erie County
Department of Health. Department approval is also required prior to any groundwater use.

: Article 71, Section 71-3607 of the New York State Enwronmental Conservauon
Law requires that: _

Innovation in Practice
Rochester | Wiliamsville | Aibany | Jamestown



RUPP BAASE PFALZGRAF CUNNINGHAM uc

Mayor Byron Brown
September 25, 2019
Page 2

1. Whenever the department is granted an environmental eascment, it shall
provide each affected local government with a copy of such easement and shall
also provide a copy of any documents modifying or terminating such

environmenta! easement.

2. Whenever an affected local government receives an application for a building
permit or any other application affecting land use or development of land that is
subject to an environmental easement and that may relate to or impact such
easement, the affected local government shail notify the department and refer

such application to the department. The department shall evaluate whether the
application is consistent with the environmental easement and shall notify the
affected local government of its determination in a timely fashion, considering the
time frame for the local government's review of the application. The affected local
government shall not approve the application until it receives approval from the

department.
An electronic version of every environmental easement that has been accepted by

the Department is available to the public at: httpi//w dec.ny gov/chemical/36045 ol

. _ Please forward this notice to your building and/or planning departments, as
applicable, to ensure your compliance with these provisions of New York State Environmental

Conservation Law.

If you have any questlons or comments regarding this matter, please do not
hesitate to contact me. _

Very truly yours,

Jim O’ Connor

Enclosure
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County: Brie SitoNo: €915279 Brownfield Cleanup Agroement Index : C915279-10-17
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ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

URE made this__ 24 e dnyof_yﬁi , €0FS., between
Ownes(s) 1827 Fillmore LLC, having an office at 462 Cirider Sto¥et, Bufilo, New York 14215,
County of Erie, State of Now York (the "Grantor"); and The People of the State of New York (the
{the "Commissioner”, or "NYSDEC" or "Department” as the context requires) with ifs
headquarters located at 625 Broadway, Albany, New York 12233,
at it is in the public

 WHEREAS, the Legislature of the State of New York has declared that :
that threaten the health and vitality of the communities they barden while at the same time ensuring
the protection of public health and the environment,and = - _ o
WHEREAS, the Legislature of the State of Now York has declared that it i in the public

interest to establish within the Depactment a statutory environmental remediation progam that
inchudes the use of Environmental Easements as an enforceable meaos of ensuring the perfamance
of operation, maintenance, and/or monitering requirements and the restriction of future uss of the :
land, when an environmental remediation project leaves resicual contanrination st levels tat have
been determined to be safe for & specific use, but not aff uses, or which includes engneered

structures that must be maintained or protected aguinst damage to perform properly ind be
- effective, or which requires groandwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Enviromental
Easement shall mean an interest in real property, created under and subject to the provisons of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL")which
- contains a use restriction sud/or a prohibition on the use of land in manner inconsistext with
-~ engineering controly which are {ntended to ensure the forg term effectivenéss of a site raedial
program or eliminate potential exposure pathiways to hazardeus waste or petroleum; and

. WHEREAS, Grantor, is the owner of real property located at the address of 1827 Filmore
Avenue in the City of Buffalo, County of Erie and State of New York, known and designard on
- the tax map of the County Clerk of Erie as tax map parcel aumbers: Section 90.13 Block| Lot
11, being the same as thet property conveyed to Grantor by deed dated May 22, 2018 and rearded
in the Exie County Clerk's Office in Liber and Page 11329/7689. The property subject o this
Environmental Easement (the "Controlled Property™) comprises spproximately 17.11 + gres,
and is hereinafter more fully described in the Land Title Survey dated June 3, 2019 prepand by
Rosanne Frandina, LL.S. of Frandina Engineering and Land Surveying, PC, which wil be

attached to the Site Management Plan. The Controlled Property description is set forth hand

attached hereto as Schedule A; and e ' ,

- . WHEREAS, the Department accepts this Environmental Easement in order to ensirethe

tection of public health and the environment and to achieve the requirements for remedidion

established for the Controfled Property until such time ss this Environmental Easement is
Eavironmental Easerient Page 1

THIS INDEN




County: Brie Sitc No: C915279 Brownfield Clesnup Agreement Index : C915279-10-17

extinguished pursuant to ECL Article 71, Title 36; and

NOW THEREFORE, in consideration of the mutal covenants contained heres and the
terms and conditions of Brownfield ClemupAgmementhdex Number: €915279-10-17, Grantor
conveys w&m:mmm&mmw ECL Article 71, Title 36 in,
on, over, under, and upon the Controlled Property as m y descri i i

- L Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental

are: to convey to mwmmmwmwmmmqudm

petpetuity in order fo provide an offective and enforecable means of encouraging the reuse and

redevelopment of this Controlled Property at a level that has been determined to be safe for &

- Specific use while ensuring the perforance of operation, maintenance, and/or monitoring

mmm,mdwem&emm@ofﬁ:m;ms of the land that are inconsistent with the
abave-stated purpose. - : - '

amendments to the SMP are incorporated into and made part of t amental
These controls and requirements apply to the use of the Controlied Property, run with the ind, are
‘binding on the Grantor and the Grantor’s successors and assigns, and are enforceable i law or
equify against any owner of the Controiled Property, any lessees and any person wing the
Controlled Property. - , .

A D) The Controlled Property may be used for:

Commercial as described in 6 NVCRR Part 375-13(z)(2)(ii) and Endutrial

as described in 6 NYCRR Part 375-1.8@Q2)v) = - -
. €2} Al Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP); ' L ) . o

(3)  All Engineering Controls
manner defined in the SMP; _ - _
o The use of groundwater underlying the property is prohibited withou
necessary water quality treatment as determined by the NYSDOH or the Erie County
Department of Health to rmderitsafeforuseas&inkingwateror'foriadus&ialpmpom,and
the user mustﬁrstnotifyand'obtninmiﬁen approval to do so from the Department;

" (9 Groundwater and other envirogmental or public heaith monitoring mus be
performed as defined in the SMP; o _ |
(6)  Data and information pertinent to Site Management of the Controlled
be reported atﬂ:eﬁequencyandinamanmrd_cﬁwdinthesm;

must be inspected at a frequency and in a

~ Property must
(D Allfuturc activities on the property that will disturb remaining
contammatedmatmalmustbeconductedmaccordanccwnh!hesm, o

Environmental Easement Page 2



County: EsieSiteNo: C915279 Brownfield Cleanup Agreoment Index : C915279-10-17

- (®  Monitoring to assess the performance and efféctiveness of the remedy must

be performed as defined in the SMP; :
: (%)  Operation, maintenance, monitoring, mspect:on, and repomng of any

mechmicalorpbysica}-conmonmofﬁequyshanbepaformedas defined in the SMP;

. {10y Access to the site must be provided to agents, empioyees or other
representatives of the State of New York with reasonable prior notice to the property owperto -

~ B.  The Controlled Property shall not be used for Residentis] or Restricted Residential
purposes as defined in 6NYCRR 375-1.8(gX2Xi) and (i), and the above-stated cogineering
mh may'ﬁOtbe dimnﬁnudWﬂhout an u.-ﬁ:nll!vu! ofmﬁgguimmofthfs Envmmal

C. TheSMP describes obligations that the Grantor assumes on'behalf of Grantor, its
successors and assigns. The Grantor’s assumption of the obligations contained in the SMP which
and/or operating a treatment system, and providing certified

may include sampling, monitoring, a oviding certif
reports to the NYSDEC, is and remains & fundamental element of the Department's detentingtion
that the Controfled Property is safe for & specific use, but not all uses. The SMP may be modified
in. accordance with: the Department’s statutory and regulatory authority. The Grantorand all
successors and assigns, assume the burden of compiying with the SMP and obtaining a up-to-
date version of the SMP from: .

Site Controf Section o _

625 Broadway .

Albany, New York 12233

. Phone: (518) 402-9553

- D. Grantor must provide all persons who acquire any interest in the Cortofled

Property a true and complete copy of the SMP that the Department approves for the Comrolled

Property and alf Department-approved amendiments to that SMP. ' _ _
E. Grantor covenants and agrees that until such time as the Environmental Easment

~ is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the E, the

- property deed and all subsequent instruments of conveyance relating to the Controlied Prygerty -
shall state in at least fifteon-point bold-faced type: _ ‘ .

This property is subject to an Envirbn_mental Easement held
by the New York State Department of Environmental Conservaion
pursuant to Title 36 of Article 71 of the Environmental Conservaon



- Coumty: Erie Site No: C915279 Brownfield Cloanup Agroement Index : C915278-1017

Law.
F.
incorporsted in full or by reference in
use the Controlled Property. |
G.' _ &m«mmmmgmﬂ atsucﬁnmeasNYSDECmayme
mhymmmNYSDECmyﬁndaccepabfcm@mg

subm:ttoNYSDECam
tnder penaity of perjury, in such form and nsanmes as the Department may require, that:
45! m:mpeeumoft&emwwnﬁmmwﬂ’wﬁwnmaﬂﬂemmm

enginecring controls required by the remedial program waapafomedunderﬂmdmofthe
mdtvxckmlmforﬂ;atéNYCRRPmt?‘?i—I SRX3).
(2) mmm&mwgmm employadamchs:te
{ arein-place;
mmmw&omtbepreviomcemﬁcauon,orﬁmtmym

| )
dmlgeatothe oon&olsempfoyed’m approved by the NYSDEC and that all controls ¢ in the

Department-approved format; and
nothmghasoccmredthatwould 1mpa:rrheabxlﬂyofsuch

' (i) that
control hnprowctﬁhepublmfmiﬁmdmmmm;
theamwﬁ!mnnmmtoalfawaccessm such real property to evakate the

()
continued maintenance of such controls;
(4)  nothing has occurred that would constitute 2 viofation or failure towomply -

with any site management pisn for such controls; -
(3) tharepoﬂandaﬂattachmcntsmprep&edmderthedmcﬂouoﬁmd

reviewed by,ihcparty making the certification;
(6)  to the best of hivker knowledge and belief, the work and condtgions
demibedmthmmﬁﬁeaﬁmmmmoﬁmemththcmqmmﬂoﬁhcmmedm}m

and generally accepted engineering peactices: and ]
& tﬁe information presented is mm and compiete.

3. Rig Inspect. Cirantee, its agents, employees, or other representativesof the
Smmmaymmmdmspwt&oComﬁedepmymamwmbhmamdatmmbkm
tommmmphmmﬁ:thcsbove-statedmmmm

4. ved Grantor's Rights. Grantor reserves for itseif, its essigns, repmentaﬁm, and
. successorsmmteres:mﬂimpecthuthe?npmy,aﬂngmsasfwawneroﬂhe&w inehding:

A Use of the Controiled Pmperty fﬂr all purposes not inconsistent w:th, or limitd by
the termg of thig Envmnmental Easement;

B. . Theright to give, sell, assign, oroﬂwrmmferpartorall of the underlying fee
'mtarest to the Controlled Property, subject and subordinate to th:s Environmental Easement;

MWMMWMM&VMMEWMM
myleases hoenws,orothwms&ummgrmtmgangmto '

" A.  This Environmental Easement is enforceable in law or equity in pezﬁcnxﬂyby
Grantor, Grantee, or any aﬂ’ected ioeai government, a3 deﬁzred in ECL. Sectibn 71-3603, aginst

_ EnmommtatEasemcntPa'ge 4



-County: Erie Site No: C€915279 Brownfield Cleanup Agreemont Index : C9152710-17

mowmofﬁew,anykmmmymmgﬁwimmmMmtb
defeatod because of any subsequent adverse possession, n, laches, estoppel, or waiver.ftis not a
' h-myaﬁonmm&m&ﬁsmwmﬁﬁa:ﬁismwmm
interest in real property; it is not of & chasacte mmmmm@um

- B Emymmm&vmmﬁasmmnme&anmemymkeﬁe
Certificate of Completion with respect to the Controfled Property. -
G Grantee shall notify Grantor of 2 bresch or suspected breach of any of thetenms of
this Environmental Easement. Such notice shall set forth how Grantor can care such beach or
suspected breach and give Grantor & reasonable amount of time from the date of receipt of notice
in which to-cure. At the expiration of such period of time to ture, or any extensions ganted by
CGrantee, the Grantee shall notify Grantor of any failere to adequately cure the breach or suspected
MmmmmmmemmMymmm@my
breach of this Environmental Easement, including the commencement of any procesings in
accordance with applicable law. o ' N

D. The failure of Grantee to enforce any of the terms contained herein shall not be
deemed 2 waiver of any such term nor bar any enforcement rights, ' -
.- 6 Ngtice. Whenever notice to the Grantee (other than the annuaf certification) or pprovai
- from the Grantee is required, the Party providing such notice or seeking such approvi shail

identify the Controlled Property by refcrencing the following information:
County, NYSDEC Site Number, NYSDEC Browsfield Cleanup Agreement, State Aststance
ContmctorOrdarNtmber,mdtheComtytax-mapnmnberortheﬁibetand?ageorconmdzed
System identification number. ) S _ _
Parties shall address correspondence to:  Site Number: C915279

_ ' Offico of General Counsel
' ' NYSDEC ' :
625 Broadway
Albany New York 12233-5500

With a copy to: : Site Cant;;ﬁ Section
- ' : o - Pivision of Environmental Remediation
NYSDEC o
625 Broadway
| Albeny,NY 2233
All notices and correspondence shall be delivered by hand, by registered mail or by Certifisdnail
and retum reeeipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval, ' - -
7. Recordation. Grantor shall record this instrument, within thirty (30) days of executin of
this instrument by the Comimissioner or her/his authorized repregentative in the office ofthe
B EnvimnmemnlemthageS I




County: Erie Site No: C915279 Brownfield Cleanup Agreement Index : C915279-10-17

recording officer for the county or countics where the Property is situated in the manner prescribed
byAr&cle9oftheRcal'PropmyLaw. _ '

8. Am Anymeﬁchncnftoﬂlianﬁrdmnenta]Easemeﬂtmayonlybemwdby
the Commmissioner of the New York State Department of Environmental Conservation or the

Commissioner’s Desigaee, and filed with the office of the recording. officer for the county or
the manner prescribed by Article 9 of the Real Property

counties where the Property is situated in

Law. . ) _

9. Extinguishment. This Environmental Easement may be extinguished only by a reiease by

the Commissiener of the New York State Department of Environmentat Conservation, or the
- Commissioner’s Designee, and filed with the office of the recording officer for the county or

counties where the Property is situated in the manner prescribed by Article 9 of the Real Property

Law. : :

10. Joint Obligation If thero are two or more’ parties identified as Grantor havin, the
obligations imposed by this instrument upon them shalt be joint and several.

' To the extentthm is any conflict or inconsistency between
, regarding matters specifically sidressed

- 1. Consistency with the
by the SMP, the terms of the SMP will control,

Remainder of Page Intentionally Left Blank

Environmental Easement Page 6



County: Erie Site No: C915279 Brownfield Cleanup Agreement Index : C915279-10-17

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

.182?Fi1hnonLLC:_

By: | ﬂ‘/’
Title: Manag ger R Date: Mx'..ll,20-1_9 o
| Gnnmr'leth | |
STATE OF NEW YORK )
COUNTY OF | ))"SS:

On the _JI™ daycf wly , in the year 2019, beforeme,theundmgned,
personally appeared Sk §» personallyknownmmeorpmvedtomconﬁebasxs
of satisfactory evidence to bc the individual(s) whose name is {are) subscribed to the within
mmmmowledgedmmetbathdahe&heyexewﬁedthesmemmmﬁhw

capacity(ies), and that by his’her/their signature(s) on the mstrument, the ndividual(s), or the
pemon upen’ bchaffofwmch the mdmdual(s) acted, executed the instrument.




" County: Erie SiteNo: C915279 Brownfield Cleanup Agreement Index : C915279-10-17

PEOPLE OF THE STATE OF NEW YORK, Acting by and Through the Department of
Environmental Conservation as Designee of the Commissioner, -

Grantee's Acﬁnowledgment

STATE OF NEW YORK

)
: , ) ss:
COUNTY OF ALBANY )

On the Qb‘é" day of:Wg , in the year 2014 before me, the undesigned,
persenally appeared Michael I. Ryan, personally known to me or proved to me on the basis -of
satisfactory evidence to be the individual(s) 'whose name is (are) subscribed to ths within
instpaenent and acknowledged to me that he/she/ executed the same in histher/ capacity as Designes
of the Lommissioner of the State of New York Department of Environmental Conservation, and

_ w 'signature on the-instrument, the individual, or the person upon behalf of which the

Environmenta] Fasement Page 8



County: Erie SiteNo: €915279 Brownfield Cleanup Agreement Index : C915279-10-17

- ALL THAT TRACT OR PARCEL OF LAND, situste in the City of Buffalo, County of Exie and
' State of New York being part of Lot No. 12, Township 11, Range § of the Holland Land
Company's Survey, bounded and described as follows: BEGINNING st a point in the eastfin of
North Fillmore Avenue (commonly known as Fillmore Avenue) South 00°3329* Wes, 559.27
feet southerly measured sfong the cast line of North Fillmiore Avenue from the intersestion of
said east line of North Filimore Avenuc with the southeast line of Kensington Avenue (66 foet
wide); thence easterly on a curve to the left having a radius of 13.51 feet an arc length of 11.75
foct to a point in'a line drawn North 49°14'57" East, through 2 point in the cast line of Noth
Fillmore Avenue, distant 6.38 feet southerly from the point of beginning, thence North 49°14'57"
East, 609.55 foet; thence easterly on a curve to the right having  radius of 393.49 foet md
tangeat with the last described line, and arc length of 618.09 feet to & point of compound curve;
thence southerly on & curve to the right having a mdius 0f 436.49 feet and tangent with the last
described curve line. an arc length of 999.16 feet 0 a point in a line drawn South 89°354s* East
. though a point i the east line of North Fillmore Avenue, 356.73 feet southerly from the oint of
beginning; thence North 89°35'45" West, 695.45 feet to a point; thence westerly on & curve fo the
left having a radius of 13.51 feet and tangent with the last described course an arc lengthof 1.97
feet to the east line of North Fillmore Avenue; thenice North (0°3329" East along the caline of
North Fillmore Avenue, 356.87 feet to the point of beginning containing 17.11 acres mor or
less. ' ' '

Environmental Easeinent Pags 9
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County: Erie Site No: (915279 Brownfield Cleanup Agreement Index : C915279-10-17

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made this ?X-% dayof_‘j/ , €19 , between
Owmner(s) 1827 Fillmore LLC, having an office at 462 Grider Ste€st, Buffalo, New York 14215,
County of Erie, State of New Yark (the "Grantor"), and The People of the State of New York (the
"Grantee"), acting through their Commissioner of the Department of Environmental Conservation
(the "Commissioner”, or "NYSDEC" or "Department” as the context requires) with its
headqguarters located at 625 Broadway, Albany, New York 12233,

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties {“sites")

Bemde
{4

that threaten the health and vitality of the communities they burden while at the same time easuring

the protection of public health and the environment; and

'WHEREAS, the Legislature of the State of New York has declared that it is in the public

interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means of ensuring the performance
of operation, maintenance, and/or monitoring requirements and the restriction of future uses of the
land, when an environmental remediation project leaves residual contamination at levels that have
been determined to be safe for a specific use, but not afl uses, or which includes engincered
structures that must be maintained or protected against damage to perform properly and be
effective, or which requires groundwater useé or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Enviromnental
Easement shall mean an interest in real property, created under and subject to the provisions of

Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL"} which -

_ contains a use restriction and/or a probibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of 1827 Fillnore
Avenue in the City of Buffalo, County of Erie and State of New York, known and designated on

the tax map of the County Clerk of Erie as tax map parcel numbers: Section 90.13 Block | Lot
11, being the same as that property conveyed to Grantor by deed dated May 22, 2018 and recorded
in the Erie County Clerk's Office in Liber and Page 11329/7689. The property subject o this
Environmental Easement (the "Controlled Property”) comprises approximately 17.11 +- acres,
and is hereinafier more fully described in the Land Title Survey dated June 3, 2019 prepared by
Rosanne Frandina, L.L.S. of Frandina Engineering and [.and Surveying, PC, which will be
attached to the Site Management Plan. The Controlled Property description is set forth in and
attached hereto as Schedule A; and o

WHEREAS, the Department accepts this Environmental Easement in order to ensure the

protection of public health and the environment and to achieve the requirements for remediation
- established for the Controlled Property until such time as this Environmental Easement i3

Environmental Easement Page 1
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extinguished pursuant to ECL Article 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the

terms and conditions of Brownfield Cleanup Agreement Index Number: C915279-10-17, Grantor

- conveys to Grantee a permanent Environmental Easement pursuant to ECL Article 71, Title 36 in,
on, over, under, and upon the Controlled Property as more fully described herein ("Environmental

Easement™).

1. Purpoges. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the perforinance of operation, maintenance, and/or menitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the

above-stated purpose.

2. stituti ] ineeting rols. The controls and requirements listed in the
' ent approved Site Management Plan ("SMP") including any and si! Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.
These comtrols and requirements apply to the use of the Controlied Property, run with the land, are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the

Controlled Property.
A (1)  The Controlled Property may be used for: |

Commercial as described in 6 NYCRR Part 375-1.8(2)(2)(iii) and Industriai
as described in 6 NYCRR Part 375-1.8(g)(2)(iv)

. (2)  All Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP);

(3)  All Engineering Controls must be inspected at a frequency and in 2
manner defined in the SMP; '

. (4)  The use of groundwater underlying the property is prohibited without
necessary water quality treatment as determined by the NYSDOH or the Erie County :
Department of Health to render it safe for use as drinking water or for industrial purposes, and
the user must first notify and obtain written approval to do so from the Department;

(5)  Groundwater and other environmental of public heaith monitoring must be
performed as defined in the SMP; ' _

(6)  Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

- (N All future activities on the property that will disturb remaining
contaminated material must be conducted in accordance with the SMP;

Environmental Easement Page 2
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' (8)  Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP; ' :

(9)  Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP;

. (10) Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential or Restricted Residential
purposes as defined in 6NYCRR 375-1.8(2)(2)(i) and (ii), and the above-stated engineering
controls may not be discontinued without an amendment or extinguishment of this Environmental
Easement, o

C.  The SMP describes obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor’s assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not all uses, The SMP may be modified
in accordance with the Department’s statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-

date version of the SMP from:

Site Control Section

Division of Environmental Remediation
NYSDEC

625 Broadway

Albanry, New York 12233

Phone: (518) 402-9533

- D. Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled

Property and all Department-approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement

is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the
property deed and all subsequent instruments of conveyance reiating to the Controlled Property

shall state in at least fifteen-point bold-faced type:

This property is subject to an Environmental Easement held
| by the New York State Department of Environmental Conservation

pursuant to Title 36 of Article 71 of the Environmental Conservation

Environmental Easement Page 3
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Law.
F. Grantor covenants and agrees that this Environmental Fasement shall be

incorporated in full or by reference in any leases, licenses, or other instrurnents granting aright to
use the Controlled Property.

G. Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying
under penalty of perjury, in such form and manmer as the Department may require, that:

(1)  the inspection of the site to confirm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3).

(2)  the institwtional controls and/or engineering controls employed at such site:

() arein-place;
(i)  areunchanged from the previous certification, or that any identified
changes to the controls employed were approved by the NYSDEC and that all controls are in the

Department-approved format; and :
(iii)  that nothing has occurred that would impair the ability of such

control to protect the public health and environment; “ _
(3)  the owner will continue to allow access to such real property to evaluste the

continued maintenance of such controls; : |
(4) nothing has occurred that would constitute a violation or failure to comply

with any site management plan for such controls;
(5)  the report and all attachments were prepared under the direction of, and

reviewed by, the party making the certification; S
(6)  to the best of hisher knowledge and belief, the work and conclusions
described in this certification are in accordance with the requiretnents of the site remedial program,

and generally accepted engineering practices; and -
(7)  the information presented is accurate and complete.

3. Rightto Enter and [ngpect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable times
to assure compliance with the above-stated restrictions.

4, _B,g. served Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, ail rights as fee owner of the Property, including:

: A. Use of the Controtled Property for all pufposes not inconsistent with, or limited E}*
the terms of this Environmental Easement; : o

B.  The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

5. Eaforeement
' A.  This Environmental Easement is enforceable in law or equity in perpetuity by
Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
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the owner of the Property, any lessees, and any person using the land. Enforcement shalt aot be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any interest
in the burdened property; the benefit does not touch or concern real property; there is no privity of

estate or of contract; or it imposes an unreasonable restraint on alienation. .

' B, If any person violates this Environmental Easement, the Grantee may revoke the
Certificate of Completion with respect to the Controiled Property.

C.  Crantee shall notify Grantor of a breach or suspected breach of any of the terms of
this Environmental Easement. Such notice shall set forth how Grantor can cure such.breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantec shall notify Grantor of any failure to adequately cure the breach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Environmental Easement, including the commencement of any proceedings in

accordance with applicable law.

D. The failure of Grantee to enforce ahy of the terms contained herein shall not be
deemed a waiver of any such term nor bar any enforcement rights. '

6. Notice. Whenever notice to the Grantee (other than the annual certification) or approval '
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlied Property by referencing the following information:

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
Contract or Order Number, and the County tax map number or the Liber and Page or computerized

system identification number.

Parties shall address correspondence to: Site :Number: €915279
' Office of General Counsel

NYSDEC
625 Broadway _
Albany New York 12233-5500

Site Control Section

Division of Environmental Remediation
~ NYSDEC

625 Broadway

Albany, NY 12233

With a copy to:

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail
and retumn receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval. '

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrurnent by the Commissioner or her/his authorized representative in the office of the
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recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law. _ _

8. Amendment. Anyamendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the

Commissioner’s Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property

Law.
9 Extinguishment. This Environmental Easement may be extinguished only by a release by

tlie Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner’s Designee, and filed with the office of the recording officer for the county or

counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law. .

10.  Joint QObligation. If there are two or mom'Mm identified as Grantor herein, the
obligations imposed by this instrument upon them shall be Joint and several.

11.  Consistency with the SMP.  To the extent there i3 any conflict or inconsistency between
the terms of this Environmental Easement and the SMP, regarding matters specifically addressed

by the SMP, the terms of the SMP will control.

Remainder of Page Intentionally Left Blank
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IN WITNESS WHEREOQF, Grantor has caused this instrument to be signed in #ts name.

1827 Fillmore LLC:

Print Name: __ Stephen M. Gary

Title:_Manager ~_Date; July 11,2019

Grantor's Acknowledgment

STATE OFNEW YORK )

) ss:
COUNTY OF )
On the _ 1™ day of I«Jg, _, in the year .20-1_"_7_, before me, the undersigned,
personally appeared Sigphen M. Gmmy Sw , personally known to me or proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowiedged to me that he/she/they exccuted the same in histher/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) scted, executed the instrument.

5_':; d_é!iégmz . LORIA. HOPPMAN
Notary Public - Stg¢glof New York %WM
Dunsiied mll#-el- ey

 Expires

023
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THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting by and Through the Department of
Environmental Conservation as Designee of the Commissioner, _

Michael J. Ryan, jirector _
Division of Environmental Remediation
Grantee's Acknowledgment

STATEQF NEW YORK )
) ss:

COUNTY OF ALBANY )

On the abﬁ' day of 9N in the year 2014 before me, the undersigned,
personally appeared Michael J. Ryan, personally known to me ot proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instpsnent and acknowledged to me that he/she/ executed the same in his/her/ capacity as Designee
of fhe Commissioner of the State of New York Department of Environmental Conservation, and

ig/herf signature on the instrument, the individual, or the person upon behalf of which the |
Ad, executed the instrument. :

No ’ Palic -%ateﬁNew York

M&%M

Notary
No. 01CHE082148
alified in Schenectady
c?i:miuicu lgttﬂm August m

Environmental Easement Page 8



County: Erie Site No: C915279 Brownfield Cleanup Agreement Index : C915279-10-17

“A” PROPERTY DES ON

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Buffalo, County of Erie and
State of New York being part of Lot No. 12, Township 11, Range 8 of the Holland Land

- Company’s Survey, bounded and described as follows: BEGINNING at a point in the east line of
North Fillmore Avenue (commonly known as Fillmore Avenue) South 00°3329" West, 559.27
feet southerly measured along the east line of North Filimore Avenue from the intersection of
said east line of North Filimore Avenue with the southeast line of Kensington Avenue (66 feet
wide); thence easterly on a curve to the ieft having a radius of 13.51 feet an arc length of 11.75
feet to a point in a line drawn North 49°14'57" East, through a point in the east line of North
Fillmore Avenue, distant 6.38 feet southerly from the point of beginning, thence North 46°14'57"
East, 609.55 feet; thence easterly on a curve to the right having a radius of 393.49 feet and
tangent with the last described line, and arc length of 618.09 feet to a point of compound qirve;
thence southerly on a curve to the right having a radius of 436.49 feet and tangent with the last
described curve line. an arc length of 999.16 feet to a point in a line drawn South 89°35'45" East
though a point in the east line of North Fillmore Avenue, 356.73 feet southerly from the point of
beginning; thence North 89°35'45" West, 695.45 feet to a point; thence westerly on a curve to the
left having a radius of 13.51 feet and tangent with the last described course an arc length of 1.97
feet to the east line of North Fillmore Avenue; thence North 00°3329" East along the eastline of

North Fillmore Avenue, 356.87 feet to the point of beginning containing 17.11 acres mote or

less.
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