
RUPP 
BAASE 
PFALZGRAF 
CUNNINGHAMLLc 
ATTORNEYS 

1600 Liberty Building, 424 Main street, Buffalo, NY 14202 
716.854.3400< ruppbaase.com 

JAMES R. O'CoNNoR 
oconnor@ruppbaase.com 

Via Regular and Certified Mail 

September 25, 201 r--:----­
RECEIVED 

Mr. Bradford Burns 
Environmental Easement Attorney 
Bureau of Remediation 
Office of General Counsel, 14th Floor 
New York State Department of Environmental Conservation 
625 Broadway 
Albany, NY 12233-1500 

Dear Mr. Burns: 

Re: In re: 1827 Fillmore Avenue 
Executed Environmental Easement 
OurFileNo.: 0379.21141 
DEC Site No.: C915279 

SEP 2 7 2019 
OFFICE OF 

GENERAL COUNSEL 

As you know, this office represents 1827 Fillmore, LLC in connection with the above­
referenced Environmental Easement, which was granted on July 26, 2019. Enclosed herewith please 
find proof of filing from the Erie County Clerk demonstrating that said Environmental Easement was 
duly recorded on September 6, 2019. 

Additionally, I enclose herewith an attorney affidavit of mailing and certified mail 
receipts establishing that this office has notified the relevant municipality of the Environmental 
Easement hereinabove referenced, in compliance with DEC regulations. As reflected in the 
enclosures, our office sent the Notice to Municipality less than thirty (30) days from our receipt of the 
recording receipt from the Erie County Clerk. 

contact me. 

Enclosures 

If you have any questions or comments regarding this matter, please do not hesitate to 

Very 1ruly yours, 

Jim O'Connor 

Innovation in Practice 
Rochester / Williamsville / Albany I Jamestown 



In re: 1827 Fillmore Site 
Brownfield Cleanup Agreement Index No: C915279-10-l 78 

Environmental Easemeot 
DEC Site No.: C915279 

ATTORNEY AFFIDAVIT OF MAILING 

STATEOFNEWYORK ) 
) ss: 

COUNTY OF ERIE ) 

James R. O'Connor, Esq., being duly sworn, deposes and says: 

1. That I am an attorney duly licensed in New York and employed by the law 
firm Rupp Baase Pfalzgraf Cunningham LLC, attorneys for 1827 Fillmore, LLC, in connection 
with the above-referenced Environmental Easement for certain premises known as 1827 Fillmore 
Avenue in the City of Buffalo, County of Erie, State ofNew York. 

2. On September 25, 2019, I served a Notice of Environmental Easement, a 
copy of which is attached hereto, by certified mail, return receipt requested, on the following 
municipality: 

Mr. Byron Brown 
Mayor, City of Buffalo 
Buffalo City Hall 
65 Niagara Square 
Buffalo, NY 14202 

by depositing a true copy of same, enclosed in a postage-paid and properly addressed envelope, 
in an official depository of the United States Postal Service within the State ofNew York 

Sworn to before me on the 
25th day of September, 2019 

1 

Lfl'f;>J1 
Notary Publie'" / 

Q.-~ . 
JallleSR\).Connor, Esq. 



---··---·---
,..:::; CERllrtED MAIL 

~1~111~ 
9469 0090 0027 b145 2707 24 

Mr. Byron Brown 
Mayor, City of Buffalo 
Buffalo City Hall 
65 Niagara Square 
Buffalo, NY 14202 

~ 
~ 
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RUPP 
BA.ASE 
PFALZGRAF 
CUNNINGHAM, .. 
ATTORNEYS 

VIA REGULAR MAIL AND 

1600 Uberly Building, 424 Main street, Buffalo, NY 14202 
716.854.3400 ~ ruppbaase.com 

September 25, 2019 

JAMES R. O'CONNOR 
oconnor@ruppbaase.com 

CER11FIED MAIL RETURN RECEIPT REQUESTED 

Mr. Byron Brown 
Mayor, City of Buffalo 
Buffalo City Hall 9489 0090 0027 b145 2707 24 
65 Niagara Square 
Buffalo, NY 14202 

Dear Mayor Brown: 

Re: Notice to Municipality of Environmental Easement 
1827 Fillmore Avenue, Buffalo, New York 14215 
DEC Facility No.: C915279 
Our File No. 0379.21141 

Enclosed please find a copy of an environmental easement granted to the New 
York State Department of Environmental Conservation ("Department") on July 26, 2019, by 
1827 Fillmore, LLC for property located at Section 90, Block 13, Lot I, Tax Map No. 11 of the 
City of Buffalo, CollDty of Erie, in the State of New York. This property is also known as 
Lot 12, Township 11, Range 8 of the Holland Land Company's Stirvey, and more commonly 
known as 1827 Fillmore A venue, Buffalo, New York. 

Please note that the easement covers the entire parcel. The DEC Site Number for 
this property is C915279. As reflected on the attached Recording Page, this easement was 
recorded in the Erie County Clerk's Office on September 6, 2019. 

This Environmental Easement restricts future use of the above-referenced 
property to restricted commercial and industrial uses. Any on-site activity must be done in 
accordance with the Environmental Easement and the Site Management Plan which is 
incorporated into the Environmental Easement. The Environmental Easement also restricts the 
use of groundwater as a source of potable or process water without necessary water quality 
treatment as determined by the New York State Department of Health or the Erie County 
Department of Health. Departmeni approval is also required prior to any grollDdwater use. 

Article 71, Section 71-3607 of the New York State Environmental Conservation 
Law requires that: 

Innovation in Practice 
Rochester / Wllllamsvflle / Albany / Jamestown 



RUPP BAASE PFALZGRAF CUNNINGHAM LLC 

Mayor Byron Brown 
September 25, 2019 
Page2 

I. Whenever the department is granted an environmental easement, it shall 
provide each affected local government with a copy of such easement and shall 
also provide a copy of any documents modifying or terminating such 
environmental easement 

2. Whenever an affected local govermnent receives an application for a building 
permit or any other application affecting land use or development ofland that is 
subject to an environmental easement and that may relate to or impact such 
easement, the affected local government shall notify the department and refer 
such application to the department. The department shall evaluate whether the 
application is consistent with the environmental easement and shall notify the 
affected local government of its determination in a timely fashion, considering the 
time frame for the local government's review of the application. The affected local 
government shall not approve the application until it receives approval from the 
department 

An electronic version of every environmental easement that has been accepted by 
the Department is available to the public at: http:Uwww.dec.ny.govkhemjcal/36045.html. 

Please forward this notice to your building and/or planning departments, as 
applicable, to ensure your compliance with these provisions of New York State Environmental 
Conservation Law. 

If you have any questions or comments regarding this matter, please do not 
hesitate to contact me. 

Very truly yours, 

Jim O'Connor 

Enclosure 



ERIE COUNTY CLERK'S OFFICE 

County Cleric's Recording Page 

Return to; 
· BOX 108 

Party l: 
I 827 FILLMORE LLC 

Party2: 

Recording Fees: 

RECORDING 
C0£COSlRET 
COE STATE $14.25 GEN. 
COESTATE$4.75RM 
TPS84 

STATE OF NEW YORK 
ERIE COUNTY CLERK'S OFFlCE 

$70.00 
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SJ0.00 
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WARNJNG -THIS SHEET CONSTITUTES THE CLERK'S ENDORSEMENT REQUIRED 
BY SECTION Jl9&316-a (S}OF THE REAL PROPERTY LAW OF THE STATE OFNEW 
YORK. 00 NOT DETACH. THIS IS NOT A BILL. 

Michael P. Keams 
Erie County Clerk 



County: Frie Site No: C915279 BrownileldC!eanupA.gnementlndex: C91'279-Jf).17 ~ 
~~~~~~~~~~~~~~~~~~~IC?? 

EH\llRONMENTAL EASEMENT GRAH'TED PURSUANT TO ARTICLE 71, nru 36 

OF THE NEW YORK STATE ENVIRONME"1'AL COHSEAVATION LAW 

TBJS IN.DENTURE mode im. u ;<. day of~ t.. ~'l, i..-a 
Ownei(s) 1327 Fillmore U.C, '1mng m oBb at 462 (Jtjder - Bvffido, New Ymt 14215, 
County ofB.rie, SlateofN""'Yorll.(the "Onntor"); and The People oflhe Slate ofNew York (the 
'Grmleo');llCf.ingllJrou8ht&mr~oftbe~ofEmritomncntalComervation 
(the "Commissioner", or "NYSDl!C' or "Depamnem' .. the conlext recpriros) will> its 
besdq...- locatod at 625 Broadway, Albany, New Yorlc 12233, 

WBERl:AS, thetegisialure of the Stare ofNClw York has deelSn!d that it is in !lo public 
~to """"Hl!Jl8e tlJe romediation of~. and libly ~ pr<lpllllies ('siteo") 
that~ theheallh and vitalily of the oommunitl<s tbeybmden whife attbe """" tim;cnsuriag . 
tbe protection of public hoallh and the environmenl; and 

WllEREAS, the LegislalWe of the Stale ofNow Yodc has dec1-d !Ill! it ls in tlo public 
- In establlih within llllo Dcpilt1mait • staluDy enitimmnelltal remediation propm that 
includes the lllJC ofEnviionmenlal~ao an enfon:eablo m.-of OD&lll'ingtheperfrmm>ce 
of operation, maintenance, ancllQr Jlllllliterina requlmnmts and tile restriction of' future'"" of tho 
land, when an environmental remediation project leavea residwll <Olllanrinatjon at loveJs·t11t have 
been. determined to be safe for a speeific use, b\11 not all uses. or whi<:lt includes a>tinemd 
structures that must be maintained or protected against damage to perform properly and be 
effective, or wflkh requires am'""'- use or soll "1anapnent restrictions; and 

WHEREAS, !he Logislature of the Stato of New York l!as declared that Envirolnental 
Easomo.ut shall mean an intemt in ml property, aeated under and subjoct to the provUi>m of 
Article 71, Tflle 36 of tho Now Yodc Stato Environmental Conservation Law ("ECL')IVilich 
contains a ..., restrielioo 111dlor a prollt"bi!Wn on the ... o( land in • """"""' moons~ with 
engineering con!rol& whi"'1 are !ntenciod to ....,,,.. lite long tmn ~ ofa sile. IOllC>dial 
program or eliminate potential el<pOSllfO pajhwayi to ltazardOus waste or petralclun; and 

. WHEREAS, Orantot, ls the owner of real property 1oeated at the address of 1827 Filknote 
Avenue in the City ofBWfalo, County of Erie and stat<. of New York. known and dooignud on 
the fax map oflhe County Clorl: ofErio as~ mappan:el numbers: Soclion 90.JJ Blocl:J Lot 
! I, being Ibo same as tbatproporty eonvoyed to Grantorby4eeddatedMay 22, 2.018 and.......ted 
in the Erie County Cierk'o Oft!ce in Uber and Pap l 132917689. The property subjeet ~ this 
Environmental Easement (the "Conlrolled .Properly") ~OS approximately I 7.H -If. acres, 
and is hereinafter more Mly desen'bed in Ibo Land Title Survey dated .Juile 3, 2019 ptepond by 
Rosanne Frandina, L.L.S. of Frandina Engineering and Land Surveying, PC, whld! wil be 
attached tC tho Sile Manapnont Plan. The Controlled Properly desGriplion i& set fon& la and 
attached hereto as Seltoqulo A; and 

WHEREAS, the Department 4<Ceplll this Environmental Easement in order to emanthe 
protection of public heallh and the o.u1riromnenl and to ac:hie'VC the requfremonts for remedilion 
established for tho Controlled Property until such time as .this Environmental Ea......: ;, 

Eavironmo.ulal Easeniont Page I 



County:Bric Site No: C915279 BiownlieldC!eanupAgreementindex: C9U279-Jll-17 

extillguisllod ~to ECL Article 71, Tllle 36; snd 

NOW''l'BEREFORE, in """'idtoralion of die mvPJal CCVOllllllS ccntained herein and the 
terms snd condilions o!Browulield a-up.~ Index Nllll!ber: C915279·10.17, Grantor 
conveys to 01-a J1011D111eDt Enviroomcmtal llasement pursulllltto ECL Article 71, Tltfe l6 in, 
on, over, under, snd ll)lOll the Conlrolled Property as more fully dosc:ribed herein ("Environmental 

~· 

l. PujJ!pses. Grantor snd Onnteo acla!owledp that the Purposes of this EnYinwnental 
Basemcnt 8110: to convey to Granluroal proporty righ1s and inte:esls that will ma with 1he land In 
perpolUity in order to provide sn ~ snd ...m.-&lo - of encouraging tho"""" snd 
~lopm<nl of this Controlled Property at a lewl lllat hu boon dotormlned to be slfo for a 
specijic use while onsuring die perl'onhancc of operation, main1ensnce, and/or monitoring 
~; and to OllSU<IO die rostricticn of lbtun uses of t!Je lsnd that are lncon.sistelltwith tlJe 
ahOve-stated purpose. 

2. loojtutjnpal and Rnsjgpjpg CAAlzp!s. The controls snd requireJDents listol in the 
tlepu-approved Site MaiiaganontPlsn ("SMP") inchlding sny snd all ~approved 
1anendmonts to the SMP are .incorporated Into and made part of this Environmental Easement. 
The8e comrols and requirements apply to the use of the Controllod Property. run with tho ind, are 
binding on the Otmltor snd tlJe Gtantor's 5ucce&!Ol'S snd assigns, and 8J10 enti>n:eable ia law or 
equity apjnst any owner of the Controlled Property, any lessees and any person wing 1he 
Controlled Property. 

A. (I) The Controlled Property may be used for: 

Commen:ial as deKril>ed ln 6 NYCRR .Part 375-1.B(g)(lXw') and Indllirial 
aa deserilled la 6 NYCRR.Part 375-1.S(g)(l)(lv) 

. (2) All Engineering Controls must be operated snd maintained as specifiod in 
the Site Manasement Plan (SMP); 

(3) All Engineering Controls must be inspected at a frequency and in a 
manner defined in the SMP; 

(4) The usecof gro~ underlying.the property is prolu'bited witlro~ 
·neccasary water quality lreatment as defennined by the NYSOOH or die Erie County 
Department ofHesitb to render ii safe for use as drinking water or for industrial purpoaes, aid 
ihe uaer must first notify and obtain wrillen approval to do so from the Department; 

(5) · .Ch'oundwator and other enviromnontal or public health monitoring 11111! be 
performed aa defined· in the SMP; 

(6) Data snd infonnation pertinent to Site Management of the Controlled 
Property must be reported at the frequency and in a msnnecr defined in the SMP; 

(7) All future activities on the property that will disturb remaining 
contaminated material must be conducted in accocdiutcc wit.h Che SMP; 

Environmental Easement Page 2 



County:Erie S°IteNo: C915279 BtownfieldC!oaoup~fndex:C9!5279-Jl).!7 

(8) Monitoring to.,.... the per{.,.,._. and effiiotiveness of the remedy must 
be perlbmted as defined in the SMP; 

(9) Operation, maintenanco, lllDQitoring. inspeclion, and reportiog of any 
meohaoioal or physical «>Dl)lOlleD!a of the remedy shall be performed as defined in tlJe SMP; 

(10) Access to 1he site must be provided to 1181'Q1S. empioyccs or other 
topesomatives of the State of New Yorlc with reasmiah!e prior notice to the property OWllOl" to 
........ compliaru:e with the romiclions identffied by this Enviromnental Easement. 

ii. The Conlrolled Property shall not be used for Residential or Res1ri<led RmidonDa1 
J>Ul]>OSOS a defined in 6NYCRR 375-l.B(g)(2Xi) and (h), and the above-slated engineering 
OOQll'Dls may not be discontiilUedwilhout an """"1dmcnt ore:x:tinguishment of this Envim11m•1md 
Easement 

C. The SMP describes obligatioas that the Graotor .,_. on behalf of Onntor. its 
succe..on and assigns. The Grantor's assumpciDn of.the obligations contl!inod in the SMP which 
msy include sampling, monitoriJr&· andlor operating a - systenl;. and providing corlilied 
reporrs to the NYSDEC, is and mlJains a fiJQdameulal ci-t of the Departmont's detotminalion 
that the Controlled Property is safe for.& specific use, but not all uses. The SMP msy be modified 
in. accordance with the Depotlment' • statutoiy and l'OglllaU>ry authority. The Granter apd all 
successors and ,..ign&, assume the burden of oomplying with the SMP and obtaining 111 up-to­
date version of the SMP from: 

Site Control Sccti611 
DiTision of Environmental Remediation 
NYSDEC. 
625 Broadway 
Albany, New Yorlc 12233 
Phone: (518)402-9553 

D. Grantor must provide all persons who acquire any interest fn the Comolled 
Properly.• true and oomplete copy of the SMP that the Department approves fur the Comolled 
Property and all Department-approved amelldmenC. to tbat SMP. 

E. Grantor oovenan10 and. •sr- that until such time as the Enviromnentsl Easment 
is extitJsujsbed fn accordance will! the requiremeot.s. of ECL Article 71, Title 36 of the EC!, the 
property deed and all subsequm inmumeoC. of conveyance telaling to the Controlled ~ 
shall state in at least tifteon-point bo4J-faced type: 

This property is subject to an Environmental Easement held 

by the New York State Department of Environmental Conservalion 

pursuant to Trtle 36 of Article 71 of the Environmental Conservation 

Environmental Eaement Psgo 3 



. C!ounl¥:Brie Site No: C91S2.19 Brown1ield CleanupA8Jeoment IDdcor: C915279-Jl).17 

Law. 

F. Onmtor - and - that tm. .llmriromnentaJ Bascmem Ulll! ~ 
incorporated ht full or. by rcforenee iA any leases, lli:enses, or otlle< iostruments granting a rilht to 
use the Controlledl'toperty. 

G. Grantor C1>Vet18111s md - tl!at it shall, at such time 11t NYSDEC lJllY "'!!lire. 
9Ubmit to NYSDEC a written statmnont hy an o:qicrt the NYSDEC may find aceoptable"'1ifying 
undet ,_ity of perj111Y, in such bm md ......,,...., 1fJe Departmeitt may requ/ro, that 

(l) the,iaspeclion of the .m. to cODfirm th~~ of the imtilllliooal and 
engineering controls required by the remedial Jll'l8'am waa perlbrmed under the dilectioo of the 

. individual set fort&at 6 NYCIUU'art 315-1.l(ll)(J). 
(2) the insdtuti<>nal ccmrok lllldlGr ongincering controls omployed at ..m site: 

(l) ... in-place; . 
(i11 areundwipi! from the previous certilication, or that any iimdfied 

chanp to the conlro/s omp!o,w,_,, _.ct by the NYSDEC and that a!l Mntrols .. in the 
~ent-approved lbrmal; and 

fm) that nolhhtg has occmi:od !hat would impair the ability or such 
conlrol tO protect the public Ma!lh and onviromnent; · 

(3) the owner will oonlinue to allow ac°"' to such real property to e"81ute the 
CODlinued mainlon~ of such CODll'Ols; · 

(4) no!hing ias CCCIDTed that would constitute a violation or failure to<amply 
with any site IJUIDJlgOIDeDt plan for such C<llllzols; 

(S) the report and all altacbmettts were prepared undet the directioa of; and 
reviewed by, the perty making the certification; . 

(6) to the best. of llisi1ier knowledge and ~lief, the work and <Dll<llsions 
deserlb<d in this certlfiealien - ii> a<e<mtaace with the requirements of the site mnedial J"lll'lUli, 
and ·generally ac<epted mginecring JllllClices; and . 

(?} the infunnation presented is accurate and complete. 

3. Right to Enter and Inspect. Grmlee, its agents, employees, or other repmenrativesofthe 
State may enter and Jo.poet tho Controlled Property ht a reasonable manner and atreasonabki!m<s 
to asoure oomplfan<e with the above-stated n:slrictiona 

4. R.esormt <8aoW• Rjs!rt.:i. Orantor reserves for itself, its IBSigns, representative!, and 
SUCC08SOts in interest with respect to the Property, all rishfs as fee owner of the Property, inellliing: 

A. Use of the Controlled Pmperty for all purpo ... not inconsistent with, or limilid by 
the torms of this Enviromnenlal Basement; 

B. The right to give, sell, aasign, or otherwise lnmsfer pllrt or all of the wtderl)'illifee 
interest to the Controlled Property, subject and subordinate to this Environmental Easement; 

A. This Environmental Easement is enforceable in law or equity in perpetuity by 
Grantor, Graateo, or any affected loeal goveJ.'!1111enl, as defiaed in ECL Section 71-3603, apinst 

EnYironmeotal Easement Page 4 



-County: Erie Sile No: C91S219 llrownfield Cleanup A,...,..m Index: C915l79-ll).17 

the owner of the Property, my~ and any - ming the land. llmbrcement sbaJI tlOt be 
4elcatocl Ncause of my sul>teqlflllll adYene pouoasicln._ ladlos, estoppcl, oi: waiver, lt is sot a 
defeliao in , my IClioa to enforce !his Ell1riroantelll euemen1 lllat: it is not appurt<aanl to an 
inte.m in '"81 property; ii IB not of" clialaoler Miias beea ~ tnoditimally atllOlllll!lOll 
/aw;itimpooe.sanegativebiirden;Jtimpose&afimativeObiiplion.tllpOfltllcowuerofanyinteresl 
In the burd=cd property; the benolit does not touch..- .-em zeal property;~ is ooprivity of 
- orOf WJlfloct; or itimpooe.sm~ mll8inf oa alienation. 

B. If any person vil>latos this. llnvironmOntal Easement, the Grantee may rcvoke the 
Certillcate of cOmpletion With respect t& the Controlled Property. 

C. Grantee shall ootify CJrantor of a !Jmcli or suspected breach of my of tho tams of 

this Environ""'°"'! Ea,_t Suell l10tice shall $C1 lb<tli bow <l:ranlor c.ao cme sucll bleach or 
suspectod Ind and give °'11ntDr a reascnahle amount of time ftOln the date of ,...eiptof llO!ice 
in llrilicD II> oure. At the oxpi1adon of sucll periOd of time to '""'" or any extenslims pJllDll by 
Onmtee. the Onmtoe sliall notify Gtmtor cf any tailme to adeqllalely cure the breael! or ompocted 
broaclt. and 0.-- may talce any ocher ~ action reasonably necessary to l'mdy any 
broach of lhis Enviroorl!enCil Easement; inclllding the commencement of any proceotinp in 
accanbnce witlt applicable law. 

D, The lllihn of Grantee to enfurce any of the terms COl1tained heroin sbill oot be 
deemed a waiver of any !!!Ch term nor bat any enfon:ementrights. 

6, Ng!jce. WbeneverllOliee to the GranlN (other tlJan the annual certification) or approval 
, from the Grantee is requin<I. the Party providing !!!Ch notice or seeking such apptOlll shall 

identify the Conlrolled Property by rofcmicing the following informati<>n: 

County, NYSDEC S-rte Number, NYSDEC Browlifield Cie-p Agreemelll, Stale ASlistance 
Con!m:t:orOrdar Number, and the Couutytax map numberortheLiberandPage or comp!lllized 
system idenlificatlon number. 

Parties shall address correspondl:nce to: Site Number: C91 sm 
Office of General Counsel 
NYSDEC 
625 Broadway 
Albany New Yorlt 12233-5500 

With a copy to: Sile Conl,ro! Se<lion 
Division ofEnviroruJU!Jl1al Remediation 
NYSDEC 
625~y 
Albany, NY 12233 

All notiCeo and oorrespondence shall be delivered by hand, liyregistered mail or by Certiftednail 
and rotum reeeipt requested. The Parties may provide for other means of receiving Ul<l 
communicating notices and responses to requests for approval. 

7. Recordation. Grmtor shall record this iiislrurnent, wilhin thirty (30) days of exocum. of 
this instrument by the Ccn!missioner or herlhiS aulhorized representative in tho office of the 

Envlronmental Easement Page 5 



Coonty: Eric Site No: C915219 BrownfieldCleanupAgrccmcnt Index: C915219-I0-11 

recording officor for the county or counlies whete the Property is situated in the mannorprescn'bed 
by Article 9 of the Roal Property Law. 

8. Al!¥!!!dnJmt Any amendment lo this .EaYiromnental Easement may only be""'""" by 
the CommU..lonor of tho New Yod: State Department of Environmental Cons«vation or the 
Commissioner's Desi-, and filed with tho office of tho recording officer for tho ...my or 
counties whete the Property is situated in the manner _..-.'bed by Article 9 of the Roll Property 
La~ . 

9. ExtjnBUi!hment. This !lQviromncntal Easement may be extinguished only by a11ioase br 
the COmmiBsioner of the New Yodc State lJeparlmmt of Environmental Conservadon, or the 
Commissioner's Designee, and filed with the office of ihe recording officer for the COUDly or 
counties whore the Property is situotod in the manner prescribed by Article 9 of the Rea!Property 
Law. 

10. loin! Obligation. If there are two or moro parties identified as Gtantor haein, the 
obligations imposed by this instrument upon them shall be joint and several. 

1 l. Consjstem;y wjth the SMP· To the extent there is any conflict or inconsistency becweeu 
the terms of this.Enviromnental Easement and the SMP, regarding matters specifically oldressed 
by the SMP, the terms of the SMP will controL 

Remainder of Page Intentioaally Left Blank 

Environmental Euemcnt Page 6 



County: Brie Sile No: C9l5219 Brownfield Cleanup Agroement fndox: C91S279-l0.11 

IN WITNESS WHEREOF, Grantor bas caused this instrument to be si@ned in its name. 

1821 Fillmore LLC: 

Print Name: Stephen M. Gary 

Title: Manage< Date: · July 11, 2019 

Gnntor'• Admowled-t 

STAIB OFNEW YORK ) 
)ss: 

COum'YOF ) 

On the I I "" . day of J...J'j , in the yoar 20 Lt before me, the undcnigned, 
peisonally appeared~ M. '""'i· S• , personally !mown to me or proved to me on Iii> basis 
e>f satistictory evidence I<> be the iridividual(s) whose name is (are) subscribed to the within 
instrument and acknowledged to me that ~she/they executed the same in bi.Tih:rltheir 
capacity(ies), and that by hislher/their signalure(s) on the illstrument, the individual(s). or the 
penon upon behalf of which the individual(s) acted, exl'CQted the instrument 

£~t1-~ 
N<Jlaly Public ~fNOWYork 

LCIRtA. NOi '&WI 
~t:.':1..--""'­
Q~-~-a. I ,,,,.,_ ,,_,,~-· 
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. 
County; Erie Site No: C915219 Brownfield Cleanup Agreoment Inda: : C91 S219-I0..17 

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTID BY THE 
PJ:OPU: OF TU STAT£ OF NEW YOJuc. Acting by and Through the Depulmcnt of 
Environmental Conservalio.n as Designee ofthe Commi,ssioaor, 

Br.~~ 
D~f,6=-_j_, D-~'ati" ·. lVJIWJl 0 .L:.UY u-vwumwu: £Wt~ Oft 

STATEOFNEWYORK ) 
) ss: 

COUNIY OF ALBANY ) 

On tho ~li\/J.. day of -:J.,!~ . , in the year 20.!1. before me, the undl!Signed, 
personally appeared Micbaol L Ryan, p<rsoaally known to mo or proved to mo on the besis of 
satisfactory evidence to be the individual(•)· whoso name Js (are) subscribed to tho within 
· andaclmowledpd to me !&at llMllel exooutcdtlie ssmo inhis/hor/ HpaCity as llcsignee 
of e of the Slate of New York Department of Environmental Conservation, and 

by signature on 1be instrumon~ the individual, or the person upon behalf of \Wich the 
executed the instnimcnt. 
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, . . 
County: Frie Site No: C91S279 BrowntieldC!eamipAgreementlndex; C9l5279-lfl.17 

ALL THAT TRACTOR PARCEL OF LAND, situam in lbeCitjrofBull3io, CountyofErie and 
State ofNew York being partofLotNo; 12, Township 11, Raup! oftbe Holland Land 
~·Survey, bouadod and described ss follows: BEOINNJNG st a point in tbeeasl line of 
North Fillmore A_,,. (commonly 1aiown· as F~ Avenue) South 00°33'29" Weot, 559.27 
feet solllherly measurod ilongtbe east1ine ofNorlltFillllloreAveoue frmJ> lbe ~of 
said east line of North Fillmore Avenue wilh the soolbeast line ofKensingtoa Avenue(66feet 
wide); thence easterly on a cmve to lbe lelt hl!ving a radius of 13.51 feetaa are lengthof 11.75 
feet to a point in a line mwn Nod1A9°!4'57"E'aat,. lflmll&h a point in 1he eastlineofN<lfh 
F"lllmore Avenue, dislmt 6.38 feet southerly limn the point ofbeainaing, tbence Nord! 19'14'57" 
Bast, 609.55 feet; lftenoe 08llf0dyona curve to the riaJlitllaving a radius of393.49 feetmd. 
tmient wilh lbe last <feseribed line, and arc length o( 618.09 feet to a point of compound <lll'Ve; 
tbellCe southerly oa a cutve, tn die tiglit liavibg andiui of436.49 feet and tangent wilh tile last 
described curve HM. an 1111> Jemgtb of 999.!6 feet.to a point in a line dmwn South 39"35'15' East 
though a point in the eaat line ofNortbFillllloreA- 356. 73 feet southerly from the point of 
begiDl1ing; tberwe Norfh 89"35'45" West, 695.45 feet to a point; lhcnce weaterly on a.,... to the 
left haring a radius of 13.51 feet and tmgmt wi1h the lastdos<n'bed course an an: lengthof 1.97 
feet to tho east line of North FillnlOre Avenue; thence North 00"33'29" East along lbe ...iline of 
North Fillmoro A venue, 356.!1 feet to the point of llegiMing containing 1.7.11 acres™°' 
less. 
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County: Erie Site No: C9 l 5279 Brownfield Cleanup Agreement lnd0>< : C9 l 5279-10-17 ·:Bci.c 
~~~~~~~~~~~~~~~~~!Cf?' 

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, Tine 36 

OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW 

THIS INDENTURE made this i.<- rt. day of~"'/.,, "lo1, , between 
Owner(s) 1827 Fillmore LLC, having an office at 462 Grider s• Buffalo, Now York 14215, 
County of Eric, s-of New York (the "Orantor'), and The People of the s-ofNew York (the 
"Grantee"), a<:ling through their Commissioner of the Department of Environmental Conmvatioo 
(the "Commissioner", or "NYSDEC' or "Department" as the context requires) with its 
headquarters located at 625 Broadway, Albany, New York 12233, 

WHEREAS, the Legislature of the State ofNew York has declared that it is in the public 
interest to encourage the remediation of abandooed and likely contaminated properties ("sites") 
that threaten the health and vitality of the communities they burden while at the same time ensuring 
the protection of public health and the environment; and 

WHEREAS, the Legislature of the S- ofNew York has declared that it is in the public 
interest to establish within the Department a statutory environmental remediation program that 
includes the use of Environmental Easements as an enforceable means of ensuring theperfonnance 
of operation. maintenance, and/or monitoring requirements and the restriction of future uses of the 
land, when an environmental remediation project leaves. residual contamination at leveJs'thathave 
been determined to be safe for a specific use, but not all uses, or which includes engineered 
structures that must be maintained or protected against damage to perfonn properly snd be 
effective, or which requires groundwater use or soil management restrictions; and 

WHEREAS, the Legislature of the State of New York has declared that Enviromnental 
Easement shall mean an interest in real property, created under and subject to the provisions of 
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECL ") which 
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with 
engineering controls which are intended to ensure the long. term effectiveness of a site remedial 
program or eliminate potential exposure pathways to hazardous waste or petroleum; and 

WHEREAS, Gtantor, is the owner of real property located at the address of 1827 Fillmore 
Avenue in the City of Buffalo, CountyofEtie and S- of Now York, known and designated on 
the tax map of the County Clerk of Etie as tax map parcel numbers: Section 90.13 Block 1 Lot 
11, being the same as that property conveyed to Clrantor by deed dated May 22, 2018 and recorded 
in the Etio County Clerk's Office in Liber and Pase l 1329n689. The property subject to this 
Environmental Easement (the "Controlled Property") comprises approximately 17 .11 +/. acres, 
and is hereinafter more fully described in the Land Title Survey dated June 3, 2019 prepared by 
Rosanne Frandina, L.L.S. of Frandina Engineering and Land Surveying, PC, which will be 
attached to the Site Management Plan. The Controlled Property description is set forth in and 
attached hereto as Schedule A; and 

WHEREAS, the Department accepts this Environmental Easement in order to onsure the 
protection of public health and the environment and to achieve the requirements for remediation 
established for the Controlled Property until such time as this Environmental Easement is 
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County: Erie Site No: C915279 Brownfield Cleanup Agreement Index : C915279-l IJ.17 

extinguished pursuant to ECL Article 71, T"rtle 36; and 

NOWTilEREFORE, in consideration of the mutual covenantS contained herein and the 
tmns and conditions of Brownfield Cleanup Agreement Index Number: C915279-10-l 7, Grantor 
conveys to Grantee a permanent Environmental Easement pursuant to ECL Article 71, Titlo 36 in. 
on, over, under, and upon the Controlled Property as more fully deacribed herein ("Environmental 
Easement"). 

I. PU!Jl0Se8. Gtantor and Grantee acknowledge that the Ptuposea of this Environmental 
Easement are: to convey to Grantee real property rights and intereats that will nm with the land in 
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and 
redevelopment of this Controlled Property at a level that has been determined to be safe for a 
specific use while ensuring the perforirumce of operation, maintenance, and/or monitoring 
roquirements; and to ensure the restriction of future uses of the land that arc inconsistent with the 
above-atated purpose. 

2. Institutional and En!rlneering Controls. The controls and requirements listed in the 
Department approved Site Management Plan ('SMP") including any and all Department approved 
amendments to the SMP are incotp<>rated into and made part of this Environmental Easement 
These controls and requirements apply to the use of the Controlled Property, run with the land, are 
binding on the Gtantor and the Gtantor's successors and assigns, and are enforceable in Jaw or 
equity against any owner of the Controlled Property, any lessees and any person using the 
Controlled Property. 

A. (I) The Controlled Property may be wed for: 

Commercial u deaerlbed in 6 NYCRR Part 37S-1.8(g)(2)(iii) and Industrial 
as deaerlbed in 6 NYCRR Part 37S-l.8(g)(l)(iv) 

(2) All Engineeriog Controls must be operated and maintained as specified in 
the Site Management Plan (SMP); 

(3) All Engineering Controls must be inspected at a frequency and in a 
manner def'med in the SMP; 

(4) The use of groundwater underlying the property is prolnbited without 
necessary water quality treatment as determined by the NYSDOH or the Erie County 
Department of Health to render it safe for use as drinking water or for industrial purposes, and 
the user must first notify and obtain written approval to do so from the Department; 

(5) Groundwater and other environmental ot public health monitoring must be 
performed as defined in the SMP; 

(6) Data and information pertinent to Site Management of the Controlled 
Property must be reported at the frequency and in a manner defined in the SMP; 

(7) All future activities on the property that will disturb remaining 
contaminated material must be conducted in accordance with the SMP; 
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County: Erie Site No: C915279 BrownJield Cleanup Agreement Index : C915279-I 0-17 

(8) Monitoring to assess the perfomtance and effectiveness of the remedy must 
be perfonned as defined in the SMP; 

(9) Operation, maintenance, mDnitoring, inspection, and reporting of any 
mechanical or physical components of the remedy shall be performed aa defined in the SMP; 

(I 0) Access to the site must be provided to agents, employees or other 
repreaentatives of the State of New Yod: with reasonable prior notice to the property owner to 
assure compliance with the restrictions identified by this Environmental Easement 

B. The Controlled Property shall not be used for Residential or Restricted Residential 
purposes as defined in 6NYCRR 375-1.8(gX2)(i) and (rl), and the above-stated engineering 
controls may not be discontinued without an amendment or extinguishment of this Environmental 
Easement 

C. The SMP describes obligations that the Grantor assumes on behalf of Gtantor, its 
succCssors and aasigns. The Grantor's assumption of the obligations contained in the SMP which 
may include sampling, monitoring,. and/or operating a treatment system, and providing certified 
reports to the NYSDEC, is and remaina a fundamental element of the Department's determination 
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified 
in accordance with the Department's ststutory and regulatory authority. The Grantor and all 
succeasors and assigns, assume the burden of complying with the SMP and obtaining an up-to­
date version of the SMP from: 

Site Control Section 
Division of Environmental Remediation 
NYSDEC 
625 Broadway 
Albany, New York 12233 
Phone: (518) 402-9553 

D. Grantor must provide all persons who acquire any interest in the Controlled 
Property.• true and complete copy of the SMP that the Department approves for the Controlled 
Property and all Department-approved amendments to that SMP. 

E. "Grantor covenants and agrees that until such time as the Environmental Easement 
is extinguished in acccrdance with the requirements ofECL Article 71, Tide 36 of the EC!., the 
property deed and all subsequent instruments of conveyance relating to the Controlled Property 
shall state in at least fifteen-point bold-faced type: 

This property is subject to an Environmental Easement held 

by the New York State Department of Environmental Conservation 

pursuant to Title 36 of Article 71 of the Environmental Conservation 
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Councy: Erie Site No: C915279 Brownfield Cleanup Agreement Index : C915279·10. I 7 

Law. 

F. Orantor covenants and agrees that thla Environmental Easement sl!all be 
incoiporated in full or by refereoce in any leases, licenses, or other instruments granting a right to 
use the Controlled Property. 

G. Grantor covenants and agrees that it shall, at such time as NYSDEC may require, 
submlt to NYSDEC a written statement by an expert the NYSDEC may find acceptable certifying 
under penalty of perjury, in such fonn and manner as the Department may require, that: 

(I) the inspection of the site to confinn the effectiveneas of the institutimal W>l 
engineering controls required by the remedial program was performed under the direction of the 
individual set forth at 6 NYCRR Part 375· l.8(hX3). 

(2) the institutional controls and/or engineering controls employed at such site: 
(i) are in-place; 
(ii) are Wichanged from the previous certification, or that any identified 

changes to the controls employed were approved by the NYSDEC and that all controls are in the 
Deparlment-approved format; and 

(iil) that nothing has occurred that would impair the ability of such 
control to protect the public health and environment; · 

(3) the owner will continue to allow access to such real property to evaluate the 
continued maintenance of such controls; 

(4) nothing has occurred that would constitute a violation or failure to comply 
with any site management plan for such controls; 

(S) the report and all attachments were prepared under the direction of, and 
reviewed by, the party making the certification; 

(6) to the best of his/her knowledge and belief, the work and conclusions 
described in this certification are in accordance with the requirements of the site remedial prograni, 
and generally accepted engineering practi<es; and 

(7) the information presented Is accurate and complete. 

3. Right to Enter and Inspect. Grantee, its agents, employees. or other representatives of the 
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable times 
to assure compliance with the above-stated restrictions. 

4. Reserved Grantor's Rights, Oran.tor reserves for itself: its assigns, representatives, and 
SU<:ccssors in interest with respect to tho Property, all rights as fee owner of the Property, including: 

A. Use of the Controlled Property for all purposes not inconsistent with, or limited by 
the terms of this Environmental Easernen~ 

B.. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee 
interest to the Controlled Property, subject and subordinate to this Environmental Easement; 

s. Enforument 

A. This Environmental Easement is enforceable in law or equity in perpetuity by 
Gnmtor, Grantee, or any affected local governmen~ as defined in ECL Section 71-3603, against 
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County: Erie Site No: C915279 Brownfield Cleanup Ajreemeot Index: C915279-IO-l 7 

the owner of the Property, any 1......, and any person using the land. Enfon:ement shall not be 
defeated because of any subsequent adverse possession, !aches, estoppel, or waiver. It is not a 
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an 
U.- in real property; it is not of a character that has been recognized traditionally at common 
law; it imposes a negative burden; it impoaes affirmative obligations upon the owner of any interest 
in the burdened property; the benefit does not touch or concern real property; there is no privity of 
estate or of contract; or it imposes an unreasonable restraint on alienation. 

B. If any person violates this Environmental Easement, the Grantee may revoke the 
Certificate of Completion with respect to the Controlled Property. 

C. Grantee shall notify Grantor of a breach or suspeoted breach of any of the tmna of 
this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or 
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice 
in which to cure. At the expiration of such period of time to cure, or any extenaioua granted by 
Grantee, tho Grantee shall notify Grantor of any failure to adequately cure the breach or suspected 
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any 
breach of this Environmental Easement, including the commeacement of any proceedings in 
accordance with applicable law. 

D. The failure of Grantee to enforce any of the terms contained herein shall not be 
deemed a waiver of any such term nor bar any enforcement rights. 

6. ~. Whenever notice to the Grantee (other than the annual certification) or approval 
from the Grantee is required, the Party providing such notice or seeking such approval shall 
identify the Controlled Property by refereacing the following information: 

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assiotance 
Contract or Order Number, and tho County tax map number or the Uber and Page or computerized 
system identification number. 

Parties shall address correspondence to: Site Number: C9!5279 
Office of General Counsel 
NYSDEC 
625 Broadway 
AlbanyNeW York 12233-5500 

With a copy to: Site Control Section 
Division of Environmental Remediation 
NYSDEC 
625 Broadway 
Albany, NY 12233 

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail 
and return receipt requested. The Parties may provide for other means of receiving and 
communicating notices and responses to requests for approval. 

7. Rec9rdftion. Grantor shall record this instrument, within thirty (30) days of execution of 
this instrument by the Commissioner or her/his authorized representative in the office of the 
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County: Erie Site No: C915279 Brownfield Cleanup Agreement Index: C915279·10-!7 

recording officer for the county or counties whore the Property is situated in the IJUIJll1ef preson"bed 
by Article 9 of the Real Property Law. 

8. Ameru!ment Any amendment to this Environmental Easement may only be execut<d by 
the Commissioner of the New Yori<: State Department of F.nvironmental Conservation or the 
Commissioner's Designee, and filed with the office of the recording officer for the county or 
counties whore the Property is situated in the msnner prescribed by Article 9 of the Res! Property 
Law. · 

9. Extjnflljshment. This Environmental Easement may be extinguished only by a release by 
the Commissioner of the New Y od: State Department of Environmental Conservation, or the 
Commissioner's Designee, and filed with the o:fftce of the recording officer for the county or 
cotmties whore the Property is situated in the msnner prescn"bed by Article 9 of the Real Property 
Law. 

10. Joint Obligation. If there are two or more parties identified as Grantor herein, the 
obligations imposed by this instrument upon them shall be joint and several. 

11. Consistency with the SMP. To the extent there is any conflict or inconsistency between 
the terms of this Environmental Easement and the SMP, regarding matters specifically addressed 
by the SMP, the terms of the SMP will control. 

Remainder of Page Intentionally Left Qlank 
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County: Erie Site No: C915279 Brownfield Cleanup Agreement Index : C915279-l IJ. I 7 

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name. 

1827 Fillmore LLC: 

By: ~ 
Print Name: Stephen M. Gary 

Title: Manager Date: July II, 2019 

Grantor's Acknowledgment 

STATEOFNEWYORK ) 
) ss: 

COUNTY OF ) 

Oo the II"" day of J...j':\ , in the year 20 Ii. before me, the undersigned, 
personally appeared~ M. ~.S• , personally known to me or proved to me on 1he basis 
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within 
instrument and acknowledged to me that he/she/they e<ecuted the same in hislhct/their 
capacity(ies), and that by bis/her/their signaturo(s) on the instrument, the individual(s), or the 
person upon bebalf ofwhich the individual(s) acted, executed the instrumenL 

l.ORIA.HCIPl'llNI 

_,.~-"'"""""'* au.:rfd.,C:111a 
C.Cc•aam1::riii11aiiirn._. ,,_, r-aQM •o.;i;,. 
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County: Erie Site No: C9lS279 BrownJield Cleanup Agreement Index: C9!S279-10-17 

THIS ENVIRONMENTAL .EASEMENT IS HEREBY ACCEPTED BY THE 
PEOPLE OF THE STATE OF NEW YORK, Acting by and Through the Department of 
Environmental Conservation as Designee of the Commissioner, 

BY" cLJC~ 
Mlcbaol J. Ryan, itOCiOr 
Division of Environmental Remediation 

Grantee'1Acknowledgment 

STA 1E OF NEW YORK ) 
) ss: 

COUNTY OF ALBANY ) 

On the d-l;\ii- day of -:JJy , in the year 20 Ji before me, the undersigned, 
personally appeared Michael J. Ryan, personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within 
· ont and acknowledged to me that he/she/ executed the same in hislhor/ capacity as Designee 
of e ommissioner of the State of New York Department of Environmental Conservation. and 

t by · er signature on the instrument. the individual, or the person upon behalf of which the 
a executed the instrument. 
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County: Erie Site No: C915279 BrownJield Cleanup Agreement Index: C915279-I0-17 

sgm>YLE "A" PROPERtx DESCRIPTION 

AI.L TifA T TRACT OR PARCEL OF LAND, situate in the City of Buffalo, County of Erie and 
StateofNow Yorlc being part ofLotNo. 12, Township II, Range 8 of the Holland Land 
Company's Survey, bounded and described as follows: BEGINNING al a point in the east line of 
North Fillmore Avenue (commonly known ss Fillmore Avenue) South 00°33'29" West, ll9.27 
feet southerly measured along the east line of North Fillmore A venue from the intersection of 
said east line of North Fillmore Avenue with the southeast line of Kensington A venue (66 feet 
wide); thence easterly on a curve to the left having a radius of 13.51 feet an arc length of 11.75 
feet to a point in a line drawn North 49°14'57" East, through a point in the east line of North 
Fillmore Avenue, distant 6.38 feet southerly from the point of beginning, thence North 49'14'57" 
East, 609.55 feet; thence easterly on a curve to the right having a radius of 393.49 feetsnd 
tangent with the last descnbed Iino, and arc length of 618.09 feet to a point of compound curve; 
thence southerly on a curve to the right having a radius of 436.49 feet and tangent with the last 
described curve line. an arc length of 999.16 feet to a point in a line drawn South 89°35'45" East 
though a point in the east line of North Fillmore Avenue, 356. 73 feet southerly from the point of 
beginning; thence North 89°35'45" West, 695.45 feet to a poin~ thence westerly on a cum to the 
left having a radius of 13.51 feet and tangent with the last deacribed course an arc length of 1.97 
feet to the east line of North Fillmore Avenue; thence North 00°33'29" East along the east line of 
North Fillmore A venue, 356.87 feet to the point of beginning containing 17. I I acres more or 
less. 
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