NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Division of Environmental Remediation, Office of the Director
625 Broadway, 12th Floor, Albany, NY 12233-701

P: (518) 402-9706 | F: (518) 402-9020

www.dec.ny.gov

140 Chandler Street, LLC ,
Rocco Termini’ JAN 31 2020
391 Washington Street, Suite 800

Buffalo, NY 14203

RE: Site Name: 140 Chandler Street

Site No.: C915354
Location of Site: 140 Chandler Street, Erie County, Buffalo, NY 14207

Dear Mr. Termini:

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the 140 Chandler Street Site.

If you have any further questions relating to this matter, please contact the project
attorney for this site, Karen Draves, Esq., NYS Department of Environmental
Conservation, Office of General Counsel, 270 Michigan Avenue, Buffalo, NY 14203 or by

email at karen.draves@dec.ny.gov.

Sincerely,

ZI zcw?'J / / Aff}cwm /4/

Michael J. Ryan, P.E.

Director
Division of Environmental Remediation

Enclosure
ec. Jaspal Walia, Project Manager

cc:. Karen Draves, Esq.
Jennifer Andaloro, Esq./Dale Thiel

J,__," “"' | Department of
nA‘rt | Environmental
| Conservation



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATICON
BROWNFIELD CLEANUP PROGRAM
ECL §27-1401 et seq.
In the Matterof a Remedial Program for BROWNFIELD SITE '
CLEANUP AGREEMENT
Index No. C915354-01-20
140 Chandler Street
DEC Site No:C915354
Located at: 140 Chandler Street
Erie County
Buffalo, NY 14207
Hereinafter referred o as "Site”

by:
140.Chandier Street, LLC - _
391 Washington Street; Suite 800, Buffalo, NY 14203
Hereinafter referred to as "Applicant”

WHEREAS, the Department of Environmental Conservation ("Department") is
authorized to administer the Brownfield Cleanup Program ("BCP") set ferth in Article 27,
Title 14 of the Environmental Conservatiori Law ("ECL"); and

WHEREAS, the Applicant submitted an application received by the Department.on
September 13, 2019; and '

WHEREAS; the Depariment has determined that the Site and Applicant are
eligible to participate in the BCP. _

NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAL COVENANTS. AND PROMISES, THE PARTIES AGREE TO THE
FOLLOWING:

|. Applicant Status

The Applicant, 140 Chandler Street, LLC, is participating in the BCP-as a Volunteer
as defined in ECL.27- ’1405(1)(b)

II. Tangible Property Tax Credit Status

The Site is not located in a City 'ha\)ing_-'a population of one million or more. It is
therefore presumed that the Site is eligible for tangible property tax credits.

I1l. Real Property

The Site subjectto this Brownfield Cleanup Agreement (the "BCA" or "Agreement")
consists of approximately 0.960 acres, a Map of which is attached as Exhibit "A", and is
described as follows:



Tax Map/Parcel No.: 77.84-4-4
Street Number: 140 Chandler Street, Buffalo
Owner: 140 Chandler Street, LLC

V. Communications

A. All written communications required by this Agreement shall be transmitted by
United States Postal Service, by private courier service, by hand delivery, or by electronic
mail.

1. Communication from Applicant shall be sent to:

Jaspal Walia

New York State Department of Environmental Conservation
Division of Environmental Remediation

270 Michigan Ave

Buffalo, NY 14203-2915

jaspal.walia@dec.ny.gov

Note: one hard copy (unbound) of work plans and reports is required,
as well as one electronic copy.

Christine Vooris (electronic copy only)

New York State Department of Health

Bureau of Environmental Exposure Investigation
Empire State Plaza

Corning Tower Room 1787

Albany, NY 12237
christine.vooris@health.ny.gov

Karen Draves, Esq. (correspondence only)

New York State Department of Environmental Conservation
Office of General Counsel

270 Michigan Ave

Buffalo, NY 14203-2915

karen.draves@dec.ny.gov

2. Communication from the Department to Applicant shall be sent to:

140 Chandler Street, LLC

Attn: Rocco Termini

391 Washington Street, Suite 800
Buffalo, NY 14203
rtermini@wnylofts.com

B. The Department and Applicant reserve the right to designate additional or
different addressees for communication on written notice to the other. Additionally, the
Department reserves the right to request that the Applicant provide more than one paper
copy of any work plan or report.



~C. Each party shall notify the other within ninety (90) days after any change in the
addresses listed in this paragraph or in Paragraph [li.

V. Miscellaneous

A. Applicant acknowledges that it has read, understands; and agrees to abide by
all the terms set forthy in Appendix A - "Standard Clauses for All New York State Brownfigld
Site Cleanup Agreements” which is-attached to-and hereby made a part of this Agreement
as if sét forth fully herein. :

B. In the event of a conflict between the terms of this BCA (including any and alll
attachments thereto and amendments thereof) and the terms of Appendix A, the terms of
this BCA shall control.

C. The effective date of this Agreement is fhe:dafe: itis:signied by the Commissioner
or the Commissioner’s designee.

DATED:
THIS' BROWNFIELD. CLEANUP AGREEMENT IS
HEREBY APPROVED, Acting by and Through the
Department of Enwronmental Conservation as Designee
of the Commissioner,
JAN 31 2020

i ﬁbm, L/ /’{ ﬁw‘ /,L/

Michael J. R an, P.E., Dirett
Division of nwronmental Rédmediation



CONSENT BY APPLICANT
Applicant hereby consents to the issuing and entering of this Agreement, and
agrees to be bound by this Agreement.
140 Chandler Street, LLC.

By: }i’—/’——’

Tlﬂe_dgw ;lv\uj ‘M'WL)"""""

Date: =~ 3 Hand

STATE OF NEW YORK )

) ss:
COUNTY OF )y
On the £S day of (‘SG‘LM%&'\!% N in i@year 20;2 before me, the

undersigned,  personally  appeared 0 _otea~ T 20yl ol

personally known to me or proved to me on the basis of satisfactory evidence.to be the
individual(s) whose name is (are) subscribed to the within instrument and acknowledged
to me_that he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individual(s), or the person-upon behalf
of which the individual(s) acted, executed the instrument. '

‘:.n..,w’;f -:‘:2 r/) ; :
{«’LM\U  Uf i
Signature arld Office of individual
taking acknowledgment

NANCY E CLARK
; PUBLIC-STATE OF REW YORK
No 01CLE30B963
Uaalitiedin New YorkCounty

iy Lurnmission Expires08-04-2022
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APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS

The parties to the Brownfield. Site Cleanup
Agreement. (hereinafter- "BCA" or "Agreement”)
_agree to be bound by the following clauses which
are hereby made a part of the BCA. The word
"Applicant" herein refers to any party to the
Agreement; other than the New York State
Department- of Envirenmental Consérvation
(herein after "Department”).

1. Citizen Participation Plan

‘Within twenty (20). days after the effective
date of:this'AgrEement,_ Applicant shall submit for
review and approval a written citizen participation
plan prepared in accordance with the
requirements of Environmental Conservation
Law (ECL) § 27-1417 and 6 NYCRR §§ 375-1.10
and 375-3.10.  Upen approval, the Citizen
Participaticn Plan shall’ be: deemed to be
‘incorporated info and mdde a part of this
Agreerrient.

Il. Development, Pedormance, and Reporting.
of Work Plans

A. Work Plan Reguirements

The work plans ("Work Plan" or "Work
Plans"} under this Agreement shall be prepared
and implemented in accordance with the
requirements of ECL Arlicle 27, Title 14, B
NYCRR §§ 375-1.6(a) and 375-3.6, and all
applicable laws, rules, regulations, and. guidance
‘documents. The Work Plans shall be captioned
as follows:

_ 1. "Remedial Investigation Work Plan"
if the Work Plan provides for the investigation of
the nature and extent of contamination within the
boundaries: of the Site and, if the Applicant is a
"Participant”, the extent of coniamination
emanating from such Site. If the Applicant. is.a
‘"olunteer" it shall parform a qualitative-exposure
assessment of the contamination emanating from
the Site in accordance with ECL § 27-1415(2)(b)
and.Department guidance; '

2. "Remedial Work Ptan" if the Work
Plan provides for the development .and
implementation of a Remedial Program for
contamination within the boundaries of the Site
and, if the Applicant is a "Participant”; the
contamination that has emanated from such Site;

3. "IRM Work Plan" if the. Work Plan
provides for an interim remedial measure; or

4. "Site Management Plan” if the Work
Plan- provides for the idertification and
implementation of institutional arid/or engingering
controls. as well as ‘any necessary monitoring
and/dr operation and maintenance of the remedy.

5. "Supplemental if additional work
plans other than those set forth in 1LA.1-4 are
required to be preépared and implemented.

B. Submission/Implementation of Work
Plans

1. The first proposed Work Plan to he
submitted under this Agreement -shall be
submitted no later than thirty (30) days after the’
effective date of this Agreement.” Thereafter, the
Applicant shail submit such other and additional

work plans as determined in a schedule to be

approved by the Department.

‘2. Any proposed Work Plan shall be
submitted for the Department's review and
approval- and shall include, at a minimum, a
chronological description of the anticipated
activities t6 ‘be conducted ini- accordance with
current guidance, a schedule for performarce of
those activities; and sufficient detail to allow the
Deparimenit to evaluate that Work Plan. The
Department shall use best efforts in accordance
with 8 NYCRR § 375-3.6(b) to approve, modify,
or reject a proposed Work Plan within forty-five
{45) days from its receipt or within fifteen (15}
days from the close of the comment period, if
applicable, whichever is later.

i. Upon the Department's written
approval of a Work Plah, such Department-
approved Work Plan shall be deemed to .be
incorporated into and made a part- of this
Agreement and shall be implemented in
accordance with the schedule contained therein.
All work undertaken as part of a remedial
program for & Site must be detailed in a
department-approved Work: Plan or .a submittal
approved in form and conient by the Department.

- i If the Department requires
modification of a Work Plan, the reason for such
maodification shall be provided in writing and the



provisions of & NYCRR § 375-1:6(d)(3) shall’

apply.

ii. [f the Department disapproves a
Work Plan, the reasor for such disapproval shall
be provided ‘in writing and the provisions of B
NYCRR'§ 375-1.6(d){(4) shall apply.

3. A Site Management Plan, if
necessary, shall be submitted in accordance with
the schedule set forth in the (RM Work Plan or
Remedial Work Plan.

€. Submission of Final Reports

1. In accordance with. the schedule:

contained in-an approved Work. Plan, Applicant

shall'submit a Fihal Report for an Investigation
Work Plan prepared in accordance with ECL §

27-1411(1) and 6 NYCRR § 375-1.8. If such Final
Report concludes that no remediation is
necessary, -and the Site does néot meet the
requirements for Track 1, Applicant shall submit
an Alternatives Analysis prepare_d in accordance:
with ECL § 27-1413 and 8 NYCRR § 375-3.8(f)
that supparts such determination.

2. In accordance with the schedule
contained in an approved Work Plan, Applicant
shall submit a Final Enginéering Report certifying
that remediation of the Site has been performed
in. accordance with the requirements of ECL §§
27-1419(1) and (2) and BNYCRR § 375-1.6. The
Départment shall review such Report, the
submiftals made pursuant to this Agreement, and
any other relevant information regarding the Site
and make a determination as to whether the
goals of the remedial program have been or will
be achieved in. accordance with established
timeframes; if so, a written Certificate of
Completlon will be issued in accordarice with ECL.
§27-1419, 6 NYCRR §§ 375-1.9 and 375-3.9.

3. Within -sixty (60) days of the
Department's approval of a Finai Report,
Applicant shall submit such additional Work Plans
as it proposesto lmplement In addition, Appicant
shall include with every report submitted to the
Department-a scheduie for the submission of any
subsequent work plan required to meset the
requifements of ECL Article 27 Title 14. Failure to
'submit any additional Work Plans. within such
'penod shall, unless other Work Plans -are under
review by the Department or being implemented
by Applicant; result in the fermination: of this
Agreemerit pursuant to Paragraph Xil.

D. Review of Submittals other than Work
Plans:

1.. The Department shali timely notify
Applicant in writing of its approval or disapproval
of each submittal other than a Work Plan in
accordance with 6 NYCRR § 375-1.6. All
Departiment-approved  submittals. shall be
incorporated into and become an enforceable
part of this Agreement.

2. If the Department disapproves a
subriittal covered by this. Subparagraph, it shall
specify the reason for its disapproval and may
request _Appilcant to modify or expand the
submittal. Within fifteen (15) days after recelving
written notice that Applicant’s submittal has been
disapproved, Applicant shall elect in writing to
gither (i) modify or expand it within thirty {(30) days
of receipt of the written fiotice of disapproval; (ii)
complete any other Depattment-approved Work
Plan(s); (iii) invoke dispute resolution pursuant to
Paragraph XII; or (iv) terminate this Agresment
pursuant to Paragraph XII. If Applicant submits a
revised submittal ‘and it is disapproved, the
Department and Applicant may pursue whatever
remadies.may be available under this Agreement
or ‘under law. All work undertaken as part of &
remedial program, including work undertaken
pursuant o submittals other than Work Plans,
must be approved by the department prior to
implementation by the Applicant.

E. Department's Determination of Need for
Remediation

The Department shall determine upon it$
approval of -each Final Report déaling with the
investigation of the Site whether remediation, or
additional remediation as the case may be, is.
needed for protection of public health and the
environment.

1. If the Department 'makes a
preliminary -detérmination that remediation, or
additional remediation, is not needed for
protection of public. health and the ernvironment,
tie Department shall notify the public of such
determination and seek public comment in
accordance with. ECL § 27-1417(3)(f). The
Depariment shall provide timely notification to the
Applicant of its final determination following the
cloge of the: public comment period.



2. If the Department determines -that
additional remediation is not needed and such
determination is based upon use restrictions,
Applicant shall cause to be recorded an
Environmental Easement in accordance with 6
NYCRR § 375-1.8(h).

3. [f the Department determines that
remediation, or additional remediation, is needed,
Applicant may elect to submit for review and
approval a proposed Remedial Work Plan (or
modify-an existing Work Plan for the Site) for a
remedy selected upon due consideration of the
factors set forth in ECL § 27-1415(3) -and 6
NYCRR§ 375-1.8(f). A proposed Remediat Work
Plan addressing the Site’s remediation will be
noticed for- public comment -in accordance with
ECL § 27-1417(3)(f) and the Citizen Participation
Plan developed pursuant fo this Agreement. [fthe
Department determines following the close of the
public comment period that modifications to the
proposed Remedial Work Plan are needed,
Applicant agrees 1o negotiate appropriate
modifications to such Work Plan. If Applicant
elects not to develop a Work Plan under. this
Subparagraph ‘then this Agreement shall
terminate in accordance with Paragraph XIi. [Fthe
Applicant elects to develop-a Work Plan, then it
will be reviewed in accordance with Paragraph
Il.D-above..

F. Institutional/Engineering Control

In the event that the remedy for the Site, if

any, or any Work Plan. for the Site, requires
institutienal .or engiheering controls, Applicant
shall submit a written certification in accordance
with & NYCRR §§ 375-1.8(h)}(3) and 375-
3.8(h)2).

Wll. Enforcement

Except as provided in Paragraph V, this
Agreement-shall be enforceable as a contractual
agreement under the laws of the State of New
York. Applicant shall hot suffer any penalty
except as provided in Paragraph V, or be subject
to any .proceeding or action if if cannot comply
with any requirement of this Agreement as a
result of a Force Majeure Event as described at 6
NYCRR § 375-1.5(b}{4) provided Appiicant
complies with the requirements ‘set forth thergin.

IV. Eniry upon Site:

A. Applicant hereby agrees to provide
access to the Site and to all relevant information
regarding activities at the Site in accordance with
the provisions of ECL § 27-1431. Applicant

‘agrees fo prowde the Department upon request
with proof of aceess if it is not the owner of the

Site.

B. ‘The Department shall have the right to
periodically inspectthe Site to ensure that the use
of the property complies with the terms and
conditions of this Agreement. The Dapartment
will generally conduct such inspections -during
business hours, but retains the right to-inspect at
any time.

C. Failure to provide access.as provided for
under this Paragraph may result'in termination of
this. Agreement pursuant to Paragraph XII.

V. Payment of State Costs (Applicable: only to

Applicants with Participant Status)

A, Within forty-five (45) days after receipt of
an itemized invoice from ‘the Department,

Applicant shall pay to the Department a sum of

money which shall. represent reimbursement for

State Costs as provided by 6. NYCRR § 375-1.5

(BX3)().

B. Costs shall be documented as provided
by 6 NYCRR §-375-1.5(bj(3)(ii). The Department

shall nét be required to provide any other

documentation of costs, provided however, that
the Department's: records shall be availabie
consistent with, and in accordance with, Article 6.
of the Public Officers Law.

C. Each such. payment shall be made
payable to the "Commissioner of NYSDEC" and
shall be sent to:

Director, Bureau of Program Management
Division of Envirohmental Remediation

‘New York State Depariment of Environmental
Conservation

625 Broadway -

Albany, New York 12233-7012

D. Each party -shali provide written
notification to the other within. ninety (90) days of
any change in the foregorr_ng addresses.

E. If Applicant objects o any invoiced costs
under this Agreement, the provisicns of 68 NYCRR

§§ 375-1.5 (b)3)(v) and (vi) shall apply.



‘Objections shall be ‘sent to the Départment as

provided under subparagraph V.C above,

F. In the event of non-payment of any
invoice within the 45 days provided hergin, the
Departmerit may seek enforcement of this
provision pursuant to Paragraph Il or the
Department may -commence an erforcement
action for non-compliance with ECL § 27-1409(2)
and ECL § 71-4003.

Vi. Liability Limitation

Subsequent to the issuance of a Certificate of
Compiletion pursuant to this Agreement,
Applicant shall be enfitted to the Liability
Limitation set forth at ECL § 27-1421, subject to
the terms.and conditions stated thereln andtothe
provisions of 6 NYCRR §§375-1.9 and-375:3.9.

Vil. Reservation of Rights

A. Except as provided in Subparagraph
VI1.B, Applicant reserves: all rights and defenses
under appllcable law to contest, deferid against,
dispute, or disprove -any action, proceeding,
-allegation, assertion, determination, or arder of
the: Department, including, any assertion of
remedial liability by the Department against
Applicant, and further reserves all rights including
the rights to notice, to be heard, to-appeal, and to
-any other due process respecting any action or
proceeding by the Department, including the
enforcement of this Agreement. The existence of
this Agreement or Applicant’s compliance with jt
shall not be construed as an admission of any
liability, fault, wrongdoing, or violation of law by
Applicant, and shall not. give rise to any
presumptlon of law or finding of fact which shall
inure to the benefit of any third party.

B. Notwithstanding the foregoing, Applicant
hereby waives any right it may have to make-a
claim pursuant to Article 12 of the Navigation Law
with respect to the Site and releases the State
and the New York Envircnmental Protection and
Spill Compensation Fund from any and all legal
or equitable cldims, suits, causes of action, of

demands whatsoever with respect to the Site that'_

Applicant may have as a fesult of Applicant's
entering into or fulfiling the terms of this
Agreement.

VIl Indemnification

Applicant _shall indemnify and hold the
Departmerit, the State' of New York, and their
representatives and. employees harmless from
any claim, suit, action, and cost of every name.
and-description arising out of or resulting from the.
fulfilment or attempted fulfilliment of this

Agréement by Applicant prior to the Termination

Date except for those claims, ‘suits, actions, and
costs arising from the State’s gross negligence or
willful or intentional misconduct by the
Departient, the State of New York, and/or their
representatives and emiployees during the course
of any activities conducted pursuant to- this
Agreement. In the event that the Applicant is a
Participant, this provisicn shall also include the
Trustes of the State’s Natural Resourceés. The
Department shall provide Applicant with written
notice no less than thirty (30) days prior to
commencing a lawsuit. seeking indemnification
pursuant to this Paragraph.

1X. Change of Use.

Applicant shall notify the Department af ledst

sixty (60) days in advance of any change of use,.
as defined in ECL § 27-1425, which is proposed

for the Site, in-accordance with the provisions of
8 NYCRR § 375-1.11(d). In the event the
Department determines. that the proposed
change of use is prohibited, the Pepartment shall
notify Applicant of such determination within forty-

five {45) days of receipt of such rotice.

X. Envirpnmental Easement

A. Within thirty (30) days after the
Department's approval of a Remedial Work Plan

which relies upon one or more instifutional ‘and/or
engingering controls, or within sixty (60) days

after the Department's determination pursuant to

‘Subparagraphi IL.E.2 that additional remediation

is. not needed .based upon use restrictions,
Applicant shall submit to the Depaz‘tment for

‘approval an Environmental Easement to run with

the land in favor of the-State which complies with
the requirements of ECL Article 71, Title 36 and 6
NYCRR § 375-1.8(h)(2). App[lcant shall cause
such instrument to be recorded-with the recording
officer for the county in which the Site is. located
within thirty (30) days after the Department's
approval of such instrument. Applicant shall
provide the Department with a copy of such

‘instrument certified by the recording officer to be
a true and faithful copy within thirty (30) days of
such recording {or such longer period of time as
may be required io obtain a certified copy



provided Applicant advises the Department of the

status: of its efforts to obtain same within such
thirty {30) day period), which shall be deemed to
be incorporated into this Agreement.

B.. Applicant or the owner of the Site may
petition the Department to modify .or extinguish
the. Environmental Easement filed pursuant to
this Agreement at such time as it can certify that
the Site is protective of public heaith and the
envirg‘nmen't' without reliance upon the
restrictions set forth in such instrument. Such
certification shall be made by ‘a Professional
Engineer or'QuaIifi_e_'d Environme__ntal Professional
as defined at 6 NYCRR § 375-1.2(ak) approved
by the Department. The Department  will not
unreasonably withhold its consent.

XI. Progress Reports

Applicant shall submit a. written progress
report of its actions under this' Agreement to the

parties identified in Subparagraph [I.A.1 of the

Agreement. by the 10th day of each morith
commencing with the month subsequent to the
approval of the first Work Plan and ending with
the Termination Date, unless a different
frequency is set forth in .a Work Plan. Such
reports shall, at a minimum, include: all actions
relative to the Site during the previous reporting:

period and those.anticipated for the next reporting-

period; all approved activity modifications
(changes of work scope andior schedule); all
results of sampling and tests and all-other data
received orgenerated by or on behalf of Applicant
in. connection with this Site, whether under thig
Agreement or otherwise, in the previous reporting
period, including quality assurance/quality control
infarmation; information regarding percentage of
completion; unresclved delays encountered or
anticipated that may affect the future schedule

and efforts made to mitigate such delays; and.

information . regarding activities undertaken in
support of the Citizen Participation Plan during

the previous reporting period and those

anticipated for the next reporting period.

XlI; Terination of Agreeierit

Applicant or the Department may terminate

this- Agreement consistent with the provisions of

6 NYCRR §§ 375-3.5(b), (), and (d) by providing

written notification to the  parties listed in
Paragraph IV of the Agreement.

XIH. Dispute Resolution

A. In the event disputes arise under this
Agreement, Applicant may, within fifteen {(15)
days after Applicant knew or should have known
of the facts which are the basis of the dispute,
initiate dispute resolution in accordance with the
provisions of 6 NYCRR § 375-1.5(b}(2).

B. Al cost incurred by the Depariment
associated with dispute re_soiu'tion'_.are State cosis
subject to reimbursemsnt pursuant to Paragraph
V of Appendix A of this Agreement, if applicable.

- C. Notwithstanding any other rights
otherwise authorized in law or equity, any
disputes pursuant to this Agreement shall be
limited to Departmental decisions on remedial
activities. [n no event shall such dispute authorize:
achallenge to the applicable statute or regulation.

XIV. Miscellaneous

A. I the information provided and any
certifications. made by Applicant are not materially
accurate and-complete, this Agreement, except
W|th respect to Applicant’s obligatiens. pursuant to
Paragraphs V, if applicable, and VIL.B, and VI,
shall be:null .and void: ab initio fifteen (15) days
after the. Department's notification of such
inaccuracy or incompleteness or fifteen (15) days:
after issuance of -2 final decision resolving a.
dispute pursuant to Paragraph XIII, whichever is
later, unless Applicant submits mformatlon within
that fifteen (15) day time: period indicating that the
mfo_r_ma_tlo_n provided and the certifications made
were. materially accurate and complete. In the
event this Agreement is rendered null and void,
any Certificate of Completion andior Liability
Limitation that may have been issued or may
have arisen under this -Agreement shall also be-
null and void ab inifio, and the Department shall
reserve all rights that it may have under law.

B. By entéring into this Agreement,
Appiicant agrees to comply with and be bound by
the provisions of 6. NYCRR §§ 375-1, 375-3 and
375-6; the provisions of such su_bparts that are
referenced herein are referenced for clarity and
convenience only and the failure of this
Agreementito spemflcally referénce any particular
regulatory provision is not intended to imply that
such provision is not applicable to- activitiegs.
performed under this Agreement.

C. The Department may exempt Applicant
from the requirement to ¢btain any state or local



pefmit or other authorization for any activity-

conducted pursuant to this Agreement in
accordarice with 6 NYCRR §§ 375-1.12(b), (c),
and (d).

D. 1. Applicant shall use “best efforis” to
obtain all Site: ‘access, permits, easements,
approvals,  institutional = confrols,  and/or
authorizations necessary to. perform Applicant’s
obligations under this Agreement, including all
Department-approved Work Plans and the
schedules contained therein. If, despite
Applicant's best efforts; any access; permits,
easéments, approvals, institutional controls, or
authorizations - cannot be abtained, Appllcant
shall promptly notify the' Department and include
a summary of the steps taken. The Department

may, as it deems approprlate and. ‘within its.

authority, assist Applicant in obtaining same.

2. If an interest in property is needed to

implement -an institutional control required by a

Work Plan and such interest cannot be obtained,
the Department may require Appllcant to modify
the Work Plan pursuant to 6 NYCRR § 375-

1.6(d)(3) to reflect changes necessitated by

Applicant's ihability to obtain stich interest.

E. The p_a'ragraph' headings set-forth in this

Agreement are included for convenience of
reference only and shall be disregarded in the

conistruction and interpretation’ of any provisions.

of this Agreement.

F. 1. The terms of this Agreement shalt

constifiite the complete and entire agreement:

between the Department’ and Applicant
concerning the implementation of the activities
required by this Agreement. No term, condition,
understandmg or agreement purporting to
modify ar vary any term of this Agreement shall

be binding tinless made in writing and substriped

by the party to be bound. No infermal advice,

guidance, suggestion, or comment by the

‘Department shall be construed as. relieving
Applicant of its obligation te obtain such formal
approvals as may be required by this Agreemeént.

in the event of a coniflict between the térms of this.

Agreement and any Work Plan submitted
pursuant to this Agieement, the terins. of this
Agreemént shall control over the teims of the
Work Plan{s). Applicant corsents o and-agrees
not to contest the authority ahd jurisdiction of the

Department to enter into or enforce this

Agreement.

2. i. Except as set forth herein, if
Applicant desires that any provision of this

Agreement be changed, Applicant shall make

timely written application to the Commissioner
with copies to the partiés in Subparagraph VA

-of the Agreement.

ii. 1If Applicant seeks to ‘modify an

approved Work Plan, a written requiest shall be

made to the Deparirment's project manager, with
copies to the parties listed in -Subparagraph
IV.A1 of the Agreement.

iii. Requests fora change to a time
frame set forth in this Agreement shall be rmade
in writing to the Depariment’s project attorney and
project manager; such requests shall not be
unreasanably denied and a written response to

‘'such requests shall be sent to-.Ap'p!icant'promptIy.

G: 1. [fthere are multiple parties signing
this Agreemenit, the term “Applicant” shiall be read
in the plural, the obligations of each such party
under this Agreement are joint and’ several, and
the. insolvency of or failure by any Applicant to
implement any obligations under this Agreement
shall not affect the obligations of the remaining
Applicant(s).under this Agreement.

2. If Applicant is a partnership, the
obligations- of &li general partners (including
limited partners- who act as general paririers)
under this Agreerment are joint and several-and
the'insolvency or failure of any general partner to
implement any obligations under this Agreement
shali not affect the obhgatlons of the remaining
partnier(s) under this Agreement.-

3. Notwithstanding the foregoing
Subparagraphs XIV.G.1 and 2, if multiple parties
sign this-Agreement as Applicants but not all of

the signing parties elect to' implement a Work

Plan, all Applicants dre jointly and severally liable
for each and every obligation under this
Agreement through the compietion.of activities in
such Work. Plan that all such parties consented
to; thereafter, only: those Applicants electing ‘to
perform additional work shall be jointly and
severally liable Under this Agreement for the
obligations ‘and activities under such- additional
Work Plan(s). The parties electing not ta
implernént the additional Work Plan(s) shall have
no obligations under this Agreement relative to
the activities set forth 'in such Work: Plan(s).
Further, only those Applicants electing to

implement such additional Work Plan(s) shall be



eligible to receive the Liability Limitation
refarenced in Paragraph VI,

4. Any <change to parties pursuant to
this Agreement, including successors and
assigns through acquisition of title, is suibject to
approval by the Department, after submittal of an
application acceptable to the Department.

H. Applicant shall be entitled to receive
contribution protection and/or to seek contribution
to the extent authorized by ECL § 27- 1421( 6) and
6 NYCRR § 375-1:5(b)(5).

[. -Applicant shall not be considered an
operator of the Site solely by virtue of having
executed and/or implemented this Agreement.

J. Applicant and Applicants agents,

grantees lessees, sublessees, successors, and

assigns shall be boung. by this Agreement. Any
change in ownership of Applicant including,. but
niot limited to, any transfer of assets or real or
personal property, shall in no way alter
Applicant's responsibilities under this Agreement,

K. Unless otherwise expressly provided
herein, terms used in this Agreement which are
defined. in. ECL Article 27 or in regulations
promulgated thersunder shail have the meaning

assigned to them under said statute or

regulations.

L. Applicant's obligations under this
Agreement shall notbe deemed to constitute’any

type of fine.or penaity.

M. In accordance ‘with 6 NYCRR § 375-
1.6(a){4}, the Dapartment shall benotified at least

‘7 days in advance of, and be allowed to attend,

any field activities to be conducted under a

Department approved work plan, as well as. any

pre-bid meetings, job progress meetings,

‘substantial completion meeting -and inspection,
and final inspection and meeting; provided,

however that the Department may be excluded
from portions of meetings where privileged
matters are discussed.

N. In accordance with 6 NYCRR § 375-
1.11(a), all work plans; reports, including all
attachments and appendlces and cerifications,
submitted by a remedial party shall be submltted
in print, as well as in an electronic. format

acceptable to the Department.

O. This Agreement may be executed for the
convenience of the parfies hereto, individually or
in combination, in one er more counterparts, each
of which shall be deemed to have the status of an
executed original and -all of which shall together
constitute one and the same.



OPERATING AGREEMENT

This Agreement, dated November 21, 2018, is among the individuals and entities
signing it below.

WHEREAS, the individuals and entities signing this' Agreement desire to form a
limited liability company known as 140 CHANDLER STREET, LLC pursuant to the New
York Limited Liability Company Law;

WHEREAS, the individuals and entities signing this Agreement desite to establish
their respective rights and obligations pursuant to the New York Limited Liabiiity Company
Law in connection with forming such a limited liability company;

NOW, THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which are acknowledged, the individuals and entities signing this Agreement
below agree as follows:

ARTICLE |
Definitions

1.4  Definitions. Inthis.Agreement, the following terms shall have the meanings
set forth below:

(a)  "Articles of Organization” shall mean the Articles of Organization of
the Company filed or to be filed with the New York Secretary of State, as they may from
time to time be amended.

(b) “Capital Account” as of any date shall mean the Capital Contribution
to the Company by a Member, adjusted as of such date pursuant to of this Agréeement.

(c)  “Capital Contribution™ shall mean any contribution by-a Member to the
capital of the Company in cash, property or services rendered or a promissory note or
other obligation to-contribute cash or property or to render services.

(d)  "Code" shall mean the Internal Revenue Code of 1986, as amended,
or any superseding federal revenue statute.

(e) "Company" shall refer to-140 Chandier Street, LLC.

() "Distribution” means any cash and other property paid to a Member
by the Company from the operations of the Company.



(g)  “Fiscal Year” shall mean the fiscal year of the Company, which shall
be the year ending December 31.

(hy  "Membership Interests" shall mean with respect to the Company, that
interest as set forth in Exhibit A as to each Member.

(i) "Managers” shall mean each individual who may be named as a
manager by the Member(s) pursuant to this Agreement.

()  "Member" shall mean each Person who or which executes a
couriterpart of this Agreement-as a Member and each Person who or which may hereafter
‘become a party o this Agreement.

(k) "Net Losses" shall mean the losses of the Company, if any;
determined in accordance with generally accepted accounting principals employed under
the cash method of accounting.

(1) "Net Profits” shall mean the income of the Company, ‘if any,
determined in accordance with generally accepted accounting principles employed under
the cash method of accounting.

(m) "New York Act"” shall mean the New York Limited Liability Company
Act.

(n)  “Person”shall mean any corporation, governmental authonty, limited
llablllty company, partnership, trust, unlncorporated association or other entity.

(o)  “"Selling Member” shall mean a Member desiring to.sell a Membership
Interest.

(p)  "Treasury Regulations" shall mean all proposed, temporary and final
regulations promulgated under the Code as from time fo time in effect.
ARTICLE Il
Organization
2.1 Formation. One or more Persons has acted or will act as an. organizer or
organizers to form a limited I|ab||:ty company by preparing, executmg and filing with the
New York Secretary of State the Articles of Organization pursuant to the New York Act.

2.2 Name. The name of the Company is 140 CHANDLER STREET, LLC.

2.3  Principal Place of Business. The 'prin'cip_él place of business of the



Company within the State of New York shall be 391 Washington Street, Suite 800, Buifalo,
NY 14203 located in Erie County. The Company may establish any other places of
business as the Managers may from time to time deem advisable.

2.4 Registered Agent. The Company's registered agent shall be Rocco
Termini, having a registered office at 391 Washington Street, Suite 800, Buffalo, New York
14203. The registered agent may be changed from time to time by amending the Articles
of Organization pursuant to the New York Act:

2.5 Term. Theterm of the Company shall be thirty years from the date of filing
of the Articles of Organization with the New York Secretary of State, unless the Company
is dissolved sooner pursuant to this Agreement or the New York Act.

26  Purposes. The Company is formed for any lawful business purpose or
purposes. However, the initial purpose is to

ARTICLE Il
Members

31 Names and Addresses. The names and addresses-of the Members are as
set forth in Exhibit A to this Agreement.

3.2 Additional Members. A Person may be admitted as a member after the
date of this Agreement upon the vote or written consent of a majority of Membership
Interests.

3.3 Books and Records. The Company shall keep books and records of
accounts and minutes of all meetings of the Members. -Such books and records shali be
maintained on a cash basis in accordance with this Agreement.

3.4 Information. Each Member may inspect during ordinary business hours
and at the principal place of business. of the Company the.Articles of Organization, the
Operating Agreement, the minutes of any meeting of the Members and any tax returns of
the Company for the immediately preceding three Fiscal Years.

3.5  Limitation of Liabifity. Each Member's liability shall be limited as set forth in
this Agreement, the New York Act and other applicable law. -A Member shall not be
personally liable for any indebtedness, liability or obligation of the Company, except that
such Member shall remain personally liable for the payment of his or her Capital
Contribution of such Member and as otherwise set forth in this Agreement, the New York
Act-and any other applicable law.

3.6 Sale of All Assets. The Members shall have the right, by the vote or written
consent of at least two-thirds of all Membershlp Interests, to approve the sale, lease




exchange or other disposition of all or substantially all of the assets of the Company.

3.7  Priority and Return of Capital. No-Member shall have priority over any other
Member, whether for the return of a Capital Contribution or for Net Profits, Net Losses ora
Distribution; provided, however, that this :Section shall not apply to loan -or other
indebtedness (as distinguished from a Capital Contribution) made by a Member to the
Company.

3.8.  Liability of a Member to the Company. A Member who or which rightfully
receives the retum of any portion of a Capital Contribution is liable to the Company only to
the extent now or hereafter provided by the: New York Act. A Member who or which
receives a Distribution made by the Company in violation of this Agreement or made when
the Company's liabilities exceed its-assets (after giving effect to such Distribution) shall be
liable to the Company for the-amount of such Distribution.

3.9 Financial Adjustments. No Members admitted after the date of this
Agreement shall be entitied to any retroactive allocation of losses, income or expense
deductions incurred by the Company. The Manager may, at the discretion of the
Manager, at the time a Member is admitted, close the books and records of the Company
(as though the Fiscal Year had ended) or make pro rata allocations of loss, income and
expense deductions to such Member for that portion of the Fiscal Year in which such
Member was admitted in accordance with of the Code.

ARTICLE IV
Management

41  Management of the LLC. This' LLC shall be managed by its Members;
however, the LLC Members reserve the right to: appoint a manager or managers, who may
aiso be Members, at a later date.

ARTICLEV
Meeting of Members

5.1 Annual Mee'ﬁng ‘The annual meeting of the Members shall be held on each
third Tuesday in March or at such other time as shall be déetermined by the vote or written
consent of the Membership Interests for the purpose of the transaction of-any business as
may come before such meeting.

5.2  Special Meetings. Special meetings of the Members, for any purpose or
purposes, may be called by any Manager or any Member holding not less than ten percent
of the Membership Interests.

5.3 Place of Meetings. Meetings of the Members may be held at any place,
within or outside the State of New York, for any meeting of the Members designated in any



notice of such mesting. If no such designation is made, the place of any such meeting
shall be the chief executive ofiice of the.Company.

5.4  Notice of Meetings: Written notice stating the place, .day and hour of the
meeting indicating that it is being issued by or at the direction of the person or persons
calling the meeting, stating the purpose or purposes for which the meeting is called shall
be delivered no fewer than ten nor more than sixty days before the date of the meeting.

5.5 Record Date. For the purpose of determining the Members entitied to
notice of or to vote at any meeting of Members. or any adjournment of such meeting, or
Members entitled to receive payment of any Distribution, or to make a determination of
Members for any other purpose, the date on which notice of the meeting is mailed or the
date on which the resolution declaring Distribution is adopted, as the case may be, shall be
the record. date for making such a determination. When a determination of Members
entitled to vote at any meeting of Members has been made pursuant to this Section, the
determination shall apply to any adjoumment of the mesting.

5.6 Quorum. Members holding not less than a majority of all Membership
Interests, represented in person or by proxy, shall constitute a quorum at any meeting of
Members. In the absence of a quorum at any meeting of Members, a majority of the
Membership Interests so represented may-adjourn the meeting from time to time for a
period not fo exceed sixty days without fuither notice. However, if the adjournment is for
more than sixty days, or if after the adjournment a new record date is fixed for the
adjourned meeting, a notice of the adjourned meeting shall be given to each Member of
record entitled to vote at'such meeting. At an adjourned meeting at which a-quorum shall
be present or represented, any business may be transacted that might have: been
transacted at the meeting as originally noticed. The Members present at a meeting may
continue to transact business until adjournment, notwithstanding the withdrawal during the
meeting of Membership Interests whose absence results in less than a quorum being
present.

5.7  Manner of Acting. If a quorum is present at any meeting, the vote or written
consent of Members holding net less than a majority of Membership Interests shall be the
act of the Members, unless the vote of a greater or lesser proportion or number is
otherwise required by the New York Act, the Articles of Organization or this. Agreement.

58  Proxies.

| (a) A Member may vote in person or by proxy executed in writing by the
Member or by a duly authorized atiorney-in-fact.

(b) Every proxy must be signed by the Member or his or her
attorney-in-fact. No proxy shall be valid after the expiration of eleven months from the
date thereof unless otherwise provided in the proxy. Every proxy shall be revocable at.



the pleasure of the Member executing it, except as otherwise provided in this Section.

(c)  The authority of the holder of a proxy to.act shall not be revoked by
the incompetence or death of the Member who executed the proxy uniess, before the
authority is exercised, written notice of an adjudication.of such incompetence or of such
death is received by any Manager.

(d)  Except when other provision shall have been made by written
agreement between the parties, the record holder of a Membership Interest which he, she
or it holds as pledgee or otherwise as security or which belong to another, shall issue to
the pledger or to such owner of such Membership Interest, upon demand therefor and
payment of necessary expenses thereof, a proxy to vote or take other action thereon.

{(e) A proxy which is entitled "irrevocable proxy" and which states that it.is
irrevocable, is irrevocable when it is held by (i) a pledgee, {ii) a Person'who has purchased
or agreed to purchase the shares, (iii) a creditor-or creditors of the corporation who extend
or continue credit to the corporation in consideration of the proxy If the proxy states that it
was.given in consideration of such extension or continuation of credit, the amount thereof,
and the name of the person extending or continuing credit, (iv) a Persoh who has
contracted to perform services as an officer of the corporation, if a proxy is required by the
contract of employment; if the proxy states that it was given in consideration of such
contract of employment, the name of the employee and the period. of employment
contracted for, or (v} @ neminee of any of the Persons described in clauses (i)-(iv) of this
sentence.

[§i] Notwithstanding a provision in a proxy, stating that it is irrevocable,
the proxy becomes revocable after the pledge-is redeemed, or the debt of the Company is
paid, or the period of employment provided for in. the contract of employment has
terminated and, in a case provided for in Section 5.8(e) (iii) or (iv) of this Agreement,
becomes revocable three years after the date of the proxy or at the end of the period, if
any, specified therein, whichever period is less, unless the period of irrevocability is
renewed from time to time by the execution of a new irrevocable proxy as provided in this
Section. This paragraph does not affect the duration of a proxy.under paragraph (b) of
this Section.

(g) A proxy may be revoked, notwithstanding a provision making it
irrevocable, by a purchaser of a Membership Interest without knowledge of the existence
of such proxy.

5.9  Action by Members Without a Meeting.
(@)  Whenever the Members of the Company are required or permitted to

take an_y'a't_:tioh by vote, such action may be taken without a meeting, without prior notice
and without a vote, if-a consent or consents in writing, setting forth the action so taken shall



be signed by the Members who hold the voting interests having not less than the minimum
number of votes that would be necessary to authorize or take: such actionat a meeting at
which all of the Members entitled to vote therein were present and.voted and shall be
delivered to the office: of the Company, its principal place of business or a Manager;
employee or agent of the Company. Delivery made to the office of the Company shall be
by hand or by certified or registered mail, return receipt requested.

(b  Every written consent shall bear the date of signature of each
Member who signs the consent.

(¢}  Prompt notice of the taking of the action without a meeting by less
than unanimous written consent shall be given to each Member who have not consented
in writing but who would have been entitled to vote thereon had such action been taken at
a meeting.

5.10 Waiver of Notice. Notice of a meeting need not be given to-any Member
who submits a signed waiver of notice, in person or by proxy, whether before or after the.
meeting.. The attendance of any Member at a meeting, in person or by proxy, without
protesting prior to the conclusion of the meeting the lack of notice of such meeting, shall
constitute a waiver of notice by him or her.

511 Voting Agreements. An agreement between two or more Members, if in
writing and signed by the parties thereto, may provide that in exercising any voting rights,
the Membership Interest held by them shall be voted as therein provided, or asthey may
‘agree, or as determined in accordance with a procedure agreed upon by them.

_ ARTICLE VI
Capital Contributions

6.1  Capital Contributions. Each Member shall contribute the amount set forth
in A to this Agreement.as the Capital Contribution to be made by him, her or it.

6.2  Additional Contributions. Except as set forth in Section 6.1 of this
Agreement, no Member shall be required to make any Capital Contribution.

6.3  Capital Accounts. A Capital Account shall be maintained for each Member.
Each. Member's Capital Account shall be increased by the value of each Capital
Contribution made by the Member. Each Member's Capital Account will be decreased by
the value of each Distribution made to the Member by the Company, allocations to such
Member of Net Losses and other allocations to such Member pursuant to the Code.

6.4  Transfers. Upon a permitted sale or other transfer of a Membership Interest
in the Company, the Capital Account of the Member transferring his, her or its Membership



Interests shall become the Capital Account of the Person to which or whom such
Membership interest is sold or transferred in accordance with Section 1.704-1(b) (2) (iv) of
the Treasury Regulations.

8.5 Modifications. The manner in which Capital Accounts are to be maintained
pursuant to this Section is intended to comply with the requirements of Section 704(b) of
the Code. Ifin the opinion of the Managers the manner in which Capital Accounts areto
be maintained pursuant to this Agreement should be. modified to- comply with. Section
704(b) of the Code; then the method in which Capital Accounts are maintained shall be so
modified; provided, however, that any change in the manner of maintaining Capital
Accounts shall not materially alter the economic. agreement between or among the
‘Members.

6.6 Deficit Capifal Account. Except as otherwise reguired in the New York Act.
or this. Agreement, no Member shall have any liability to restore all or any poriion of a
deficit balance in.a Capital Account.

8.7  Withdrawal or Reduction of Capital Contributions. A Member shall not
receive from the Company any portion of a Capital Contribution until all indebtedness,
liabilities of the Company, except any indebtedness, liabilities and obligations to-Members
on account of their Capital Contributions, have been paid or there remains. property of the
Company, in the sole discretion of the Managers, sufficient to pay them. A Member,
irrespective of the nature of the Capital Contribution of such Member, has only the right to
demand and receive cash in return for such Capital Contribution.

ARTICLE VIl
Allocations and Distributions.

8.1 Allocations of Profits and Losses. With respectto Members holding at least

10% Membership Interest, the Net Profits and the Net Losses for each Fiscal Year shall

not be allocated to €ach such Member in accordance with the ratio of the value of his, her

or its. Capital Account to the value of all Capital Accounts in the aggregate, but shall be

allocated equally between said Members. With respect to Members holding less than

10% Membership Interest, the Net Profits and Net Losses shall not be allocated to .said
‘Member.

_ 8.2  Distributions. The Managers may from time to time, in the discretion of the
Managers, make Distributions to the Members. With respect to Members holding at least
10% Membership Interest, all Distributions shall be made pro rata in proportion to their
Membership Interests as. of the record date set for such Distribution. No Member holding
less than 10% Membership Interest shall be entitled to a Distribution.

8.3 Offset. The Company may offset all amounts owing to the Company by a
‘Member against any Distribution to be made to such Member.



8.4  Limitation Upon Distributions. No Distribution shall be declared and paid
unless, after such Distribution is made, the assets of the Company are in excess of all
liabilities of the Company.

- 85 Inferest on and Return of Capital Comributibns. Ne Member shall be
entitled to interest on his, her or its Capital Contribution. or to a return of his, her or its
Capital Contribution, except as specifically set forth in this Agreement.

| 8.6  Accounting Period. The accounting period of the Company shall be the
Fiscal Year.

ARTICLE IX
Taxes

9.1 Tax Returns. The Managers shall cause to be prepared and filed all
necessary federal and state income tax returns for the Company. Each member shall
furnish to the Managers all pertinent information in its possession relating to Company
operations that is necessary to enable the Company’s income tax returns to be prepared
and filed.

9.2 Tax Elections. The Company shall make: the following elections on the
‘appropriate tax returns;

{a)  To adopt the calendar year as the Fiscal Year;

{(b)  To adopt the cash method of accounting and keep the Company's:
books and records on the income tax method;

_ (c) I aDistribution as described in Section 734 of the Code occurs or if a
transfer of a Membership Interest described in Section 743 of the Code occurs, upon the
written request of any Member, to elect to adjust the basis of the property of the Company-
pursuant to Section 754 of the Code;

'(’d) To elect to amortize the organizational expenses of the Company
and the start-up expenditures of the Company under Section 185 of the Code ratably over
a period of sixty months as permitted by Section 709(b) of the Code; and

(e)  Any other election that the Managers may deem appropriate and in
thé best interests. of the Members.

Neither the Company nor any Member may make an election for the Company to be:
excluded from the application of Subchapter K of Chapter 1 of Subtitle A of the Code or
any similar provisions of applicable state law, and no provisions of this Agreement shall be




interpreted to authorize any-such election.

0:3  Tax Matters Partners. The Managers shall designate one Manager to be
the "tax matters partner” of the Company pursuant to Section 6231(a)(?) of the Code.
Any Manager who is designated "tax matters partner" shall take any action as may be
necessary to cause each other Member to become a "notice partner" within the meaning
of Section 6223 of the Code.

ARTICLE X
Transferability

10.1 General. Except as set forth in this Agreement, no Member shall gift, sell,
assign, pledge, hypothecate, exchange or otherwise fransfer fo another Person any
portion of a Membership Interest.

10.2 Offer to Acquire. If a Member desires to sell a Membership Interest to
another Person, such Member shall obtain from such Person a bona fide written offer to
purchase .such Membership Interest, stating the terms and conditions upon which the
purchase is to: be made. Such Member shall give written natification to the other
Members of his, her or its intention to sell such ‘Membership. Interest and a copy of such
bona fide written offer.

10.3 Right of First Refusal. Each Member other than the Selling Member, on a
basis pro rata to the Membership interests of each Member exercising his, her or its right
of first refusal, shall have the right to.exercise aright of first refusal to purchase all (but not
less than all) of the. Membership Interest proposed to be sold by thie- Selling Member upon
the same terms: and conditions as stated in the bona fide written offer by giving. written
notification to'the Selling Member of his, her or its intention to do so within thirty days after
receiving written notice from the Selllng Member. The failure of any Member to so notify
the Selling Member of a desire to exercise such right of first refusal within such thirty-day
period shall result i the termination of such right of first refusal and the Seiling Member
shall be entitled to consummate the sale of his, her or its Membership Interest with respect
to which such right of first refusal has not been exercised to the: Person offering to do so
pursuant to the bona fide written offer. If the selling Member does fo sell his, her or its
Membership Interest within thirty days after receiving the right to do se, his, heror its right
to do so-terminates and the terms:and conditions of this Section shall again be in effect.

10.4 Closing. If any Member gives written notice to the Selling Member of his,
her or its desire to exercise such right of first refusal and to purchase all of the Selling
Member's Interest upon the same terms and conditions as are stated in the ‘written offer,
such Member shall have the right to designate the time, date and place of closing within
ninety days after receipt of written notification from the' Selling Member of the bona fide
offer.



10.5 Transferce Not a Member. No Person acquiring a Membership Interest

_pursuan't to this Section other than a Member shall become a Member unless such Person

is-approved by the unanimous vote or written consent of all Membership: Interests. If no

such approval is obtained, such Person's Membership Interest shall only entitle such

Person to receive the distributions and allocations of profits and losses to which the
Member from whomor which such Person received such Membership Interest would be
entitled.  Any-such approval may be subject to any terms and conditions imposed by the
Members.

10.6 Effective Date. Any sale of a Membership Interest or admission of a
Member pursuant to this Article shall be deemed effective-as of the last day of the-calendar
month in which such sale or admission occurs.

ARTICLE XI

Dissolution

11.1  Dissolution. The Company shall be dissolved and its affairs shall be wound
up upon the first to occur of the following:

(a) The latest date on which the Company'iS'deiSSOWe, if any, as set
forth in the Articles of Organization;

(b)  The unanimous consent of the Members; or

(c) The bankruptcy, death, dissolutions, expulsion, incapacity or
withdrawal of any Member or the occurrence of any other event that terminates the
continued membership of any Member, unless within one hundred eighty days after such
event the Company is continued by the vote or written consent of a majority in interest of
all of the remaining Members:.

11.2  Winding Up. Upon the dissolution of the Company the Managers may, in
the name. of and for an-on behalf of the Company, prosecute and defend suits, whether
civil, criminal or administrative, séll and close the Company's business, dispose of and
covey the Company's property, discharge the Company's liabilities and distribute to the
Members any remaining assets of the Company, all without affecting the liability of
Members. Upon winding up of the Company, the assets shall be distributed as follows:

(@  To creditors, including any Member who is a creditor, to the extent
permitted by law, in- satisfaction of liabilities of the Company, whether by payment or by
establishment of adequate reserves, other than liabilities for distributions to Members
under Section 507 or Section 509 of the New York Act;

_ () To Members and former Members in satisfaction of liabilities for
Distributions under Section 507 or Section 509 of the New York Act;.and




() To Members first for the return of their Capital Contributions, to the.
extent not previously returned, and second respectlng their Membership: Interests, in the
proportions in which the Members share in Distributions in accordance W|th this
Agreement.

11.3 Articles of Dissolution. Within ninety days following the dissolution and the
commencement of winding up of the Company, or at any other time there are no Members;
articles of dissolution shall.be fited with the New York Secretary of State pursuant to the
New York Act.

11.4 Deficit Capital Account. Upon a liquidation of the Company within the
meaning of Section 1.704-1(b} (2) (it) (@) of the Treasury Regulations, if any Memberhas a
Deficit Capital Account (after giving effect to all contributions, distributions, allocations and
other adjustments for all Fiscal Years, including the Fiscal Year in which such liquidation
occurs), the Member shall have no: obligation to make any Capital Contribution, and the
negative balance of any Capital Account shall not be considered a debt owed by the:
Member to the Company or to any other Person for any purpose.

11.56 Nonrecourse to Other Members. Except as provided by applicable law or
as expressly provided in this. Agreement, upon dissolution, each Member shall recéive a
Feturn of his, her or its Capital Contribution solely from the assets of the Company. If the
assets of the Company remaining after the payment or discharge of the debts and
liabilities of the Company is.insufficient to return any Capital Contribution of any Member,
such Member shall have no recourse against any other Member:.

11.6 Termination. Upon completion of the dissolution, winding up, liquidation,
and distribution of the assets of the Company, the Company shall be deemed terminated.

ARTICLE Xl
General Provisions

121 Notices. Any notice, demand or other communication required or permitted
to be given pursuant to this Agreement shall have been sufficiently given for all purposes if
(a) delivered personally to the party or to an executive officer of the party to whom such
notice, demand or other communication is directed or (b) sent by registered or certified
mail, postage prepaid, addressed to the Member or the Company at his, her or its address
set forth in this Agreement. Except as otherwise provided in this Agreement, any such
notice shall be deemed to be given three business days after the date on which it was
deposited in a regularly maintained receptacle for the deposit of United States mail,
addressed and sentas set forth in-this Section.

12.2 Amendments. This Agreement contains the entire agreement among the
Members with respect to the subject matter of this Agreement, and supersedes each



course of conduct previously pursued or acquiesced in, and each oral agreement and
representation previously made, by the Members with respect thereto, whether or not
relied or acted upon. No course of performance or other conduct subsequently pursued
or-acquiesced in, and no oral agreement or representation subsequently made, by the
Members, whether or not relied or acted upon, and no usage of trade, whetheror not relied.
or acted upon, shall amend this Agreement or impair or otherwise affect any Member's
obligations puirsuant to this Agreement or any rights and remedies of a Member pursuant.
to this Agreement. No amendment to this Agreement shall be effective unless made in-a
wrtiting duly executed by all Members and specifically referring to each prowsmn of this
Agreement being amended.

12.3 Construction. Whenever the singular number is used in this Agreement
and when required by the context, the same shall include the plural and vice versa, and the
masculine gender shall include the feminine and neuter genders and vice versa.

12.4 Headings. The headings in this Agreement are for convenience -only and
shall not be used to interpret or construe any provision of this Agreement.

12.5 Waiver. No failure of a Member to exercise, and no delay by a Memberin
exercising, any rlght orremedy under this Agreement shall constitute a waiver of such right
or remedy. No waiver by a Member of any such right or remedy under this Agreement
shall be effective. unless made in a writing duly executed by all Members and specifically
referring to each such right or remedy being waived. '

12.6 Severability. Whenever possible, each provision of this Agreement shall be
lnterpreted in such a manner as to be effective and valid under applicable law. However,
if any provision of this Agreement shall be prohibited by or invalid under such law, it shall
be deemed modified to conform to the minimum requirements of such law or, if for.any
reason it is not deemed so modified, it shall be prohibited or invalid only to the extent of
such prohibition or invalidity without the remainder thereof or any other such provision
being prohibited orinvalid.

12.7 Binding. This Agreement shall be binding upon and inure to the benefit of
all Members, and each of the successors and assignees or the Members, except that right
or obligation of a Member under this Agreement may be assigned by such Member to
another Person without first obtaining the written consent of all other Members.

12.8 Counterparts. This Agreement may be executed in counterparts, each of
which shali be deemed an original and all of which shall constitute one and the same
instrument.

12.9 Governing Law. This Agreement shall be governed by, and interpreted and

construed in accerdance. with, the laws of the State of New York, without regard to
principles of conflict of laws.




IN WITNESS WHEREOF, the individuals and entities signing this
Agreement below conclusively. evidence their agreement to the terms and conditions of
this Agreement by so:signing this Agreement.

y/ -

Roecco Termini




EXHIBIT A

Members
Initial Capital
Member Contribution Irterest
Rocco Termini $100.00 100%
391 Ellicott Street
Suite 800

Buffalo, NY 14203






