NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Division of Environmental Remediation, Office of the Director
625 Broadway, 12th Floor, Albany, New York 12233-7011

P: (518) 402-9706 | F: (518) 402-9020

www.dec.ny.gov

May 28, 2024

Rosina Food Products, Inc
Greg Setter

170 French Road

Buffalo, NY 14227

RE: Site Name: 3200 Clinton Street
Site No.: C915404
Location of Site: 160 Empire Drive, West Seneca, Erie County, NY 14224

Dear Greg Setter,

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the 3200 Clinton Street site.

If you have any further questions relating to this matter, please contact the project
attorney for this site, Gregory Scholand, Esqg., NYS Department of Environmental
Conservation, Office of General Counsel, 700 Delaware Avenue, Buffalo, NY 14209 or
by email at gregory.scholand@dec.ny.gov.

Sincerely,

Anctracw %%M

Andrew O. Guglielmi, Director
Division of Environmental Remediation

Enclosure
ec. Eugene Melnyk Project Manager

cc:  Gregory Scholand, Esq.
Mike Murphy, Esq./Cheryl Salem

Department of
Environmental
Conservation

NEW
YORK
STATE
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

BROWNFIELD CLEANUP PROGRAM

ECL §27-1401 et seq.

In the Matter ofa Remedlal Program for BROWNFIEL

CLEANUP AGREEMENT
Index No.C915404-04-24

3200 Clinton Street

DEC Site No: C915404

Located at. 160 Empire Drive
Erie County _
‘West Seneca, NY 14224

3200 Clinton St., LLC
3117 Athens Highway, Gainesville, GA 30507

Rosina Food Products, Inc. _
170 French Road, Buffalo, NY 14227

Heréinafter referred
collectively, as "Appl|

Hereinafter referred o as "Site"

D SITE

to, individually and
icant®

WHEREAS, the Department of Environmental Conservation ("Department")

‘authorized to administer the Brownfield Cleanup Program ("B

Title 14 of the Environmental Conservation Law ("ECL"); and

CP") set forth in Art:cle 27

WHEREAS, the Applicant submitted an application recuved by the Depanment on

January 8, 2024; and

WHEREAS, the Department has determined that tki

eligible to participate in the BCP.
NOW, THEREFORE, IN CONSIDERATION OF AND

MUTUAL COVENANTS AND PROMISES, THE PAR’
FOLLOWING:

|. Applicant Status:

e Site and Appl’iic'ant .ari'e

[N EXCHANGE FOR THE
rIES AGREE TO THE

Applicant 3200 Clinton St., LLC is participating in the BCP as a Pa:rti_cé:_ipant as

defined in ECL 27-1405(1)(a).

Apphcant is required to pay state costs as set forth i in Append[x "A",

Invoices shall be sent to Applicant at the- fol_lown_r g address:




3200 Clinton St., LLC
3117 Athens Highway, Gainesville, GA 30507
don@agilecoldstorage.com

Applicant Rosina Food Products, Inc. is participating in the BCP as a Participant
as defined in ECL 27-1405(1)(a).

Applicant is required to pay state costs as set forth in Appendix "A".
Invoices shall be sent to Applicant at the following address:
Rosina Food Products, Inc.

170 French Road, Buffalo, NY 14227
gsetter@rosina.com

Il. Tangible Property Tax Credit Status

The Site is not located in a city having a population éf one million or more. It is
therefore presumed that the Site is eligible for tangible property tax credits.

Ill. Real Property

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or "Agreement")
consists of approximately 8.120 acres, a Map of which is attached as Exhibit "A", and is
described as follows:

Tax Map/Parcel No.: 124.15-2-4
Street Address: 160 Empire Drive, West Seneca
Owner: Two Brothers Realty, LLC

IV. Communications

A. All written communications required by this Agreement shall be transmitted by
United States Postal Service, by private courier service, by hand delivery, or by electronic
mail.

1. Communication from Applicant shall be sent to:

Eugene Melnyk

New York State Department of Environmental Conservation
Division of Environmental Remediation

700 Delaware Ave

Buffalo, NY 14209-2202

eugene.melnyk@dec.ny.gov




Note: one hard copy (unbound) of work plans and reports is required,
as well as one electronic copy.

Christine Vooris (electronic copy only)
New York State Department of Health
Bureau of Environmental Exposure Investigation
Empire State Plaza

Corning Tower Room 1787
Albany, NY 12237
christine.vooris@health.ny.gov

|
Gregory Scholand, Esq. (correspondence only)
New York State Department of Environmental Conservation
Office of General Counsel
700 Delaware Ave
Buffalo, NY 14209-2202
gregory.scholand@dec.ny.qov

2. Communication from the Department to Applicant shall be sent to:

3200 Clinton St., LLC

Attn: Don Schoenl

3117 Athens Highway
Gainesville, GA 30507
don@aaqilecoldstorage.com

Rosina Food Products, Inc.
Attn: Greg Setter

170 French Road

Buffalo, NY 14227
gsetter@rosina.com

B. The Department and Applicant reserve the right to designate additional or
different addressees for communication on written notice to the other. Additionally, the
Department reserves the right to request that the Applicant provide more than one paper
copy of any work plan or report.

C. Each party shall notify the other within ninety (90) days after any change in the
addresses listed in this section or in Section IIl.

V. Miscellaneous

A. Applicant acknowledges that it has read, understands, and agrees to abide by
all the terms set forth in Appendix A - "Standard Clauses for All New York State Brownfield
Site Cleanup Agreements" which is attached to and hereby made a part of this Agreement
as if set forth fully herein.



B. In the event of a conflict between the terms of this

3CA (including any-and all

attachments thereto and amendments thereof) and the terms of Appendix A, theiterms of

this BCA shall control.
C. The efféctive date of this Agreement is the date it is si
orthe Commissioner's designee.

DATED: 5/28/24 _ _
THIS BROWNFIELD CLEANUP A

gned by the Co_mr%issionej

GREEMENT IS

HEREBY APPROVED, Acting by gnd through the
Department of Environmiental Conservation as Designee

of the Commissioner,

By: Anacw %%M

Andrew O Guglielmi, Director

Division of Environmental R

emediation




CONSENT BY APPLICANT

Applicant hereby consents to the issuing and entering of this Agreement, and

agrees to be bound by this Agreement.
3200<(.Jiul.on38t., LLC

e

Tite:  fRes D wd / C€Q
Date: 5—/!0 /2‘1‘.'

STATE OF ra )
(eorgia -
COUNTYOF Wal\l )

On the |0 \day of /U{ag in the year 20 24, before me, the
undersigned, personally  appeared ona. ; :
personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name is (are) subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their capacity(ies), and that by

his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf
of which the individual(s) acted, executed the instrument.

-—

WL/ | m{\
“8ignature and Office|ofindividuar<

taking acknowledgment

‘\\iiilllf;l
WA RAM, 4":

)
I



CONSENT BY APPLICANT

Applicant hereby consents to the issuing and entenr

agrees.-fo be bound by this Agreement.

STATE OF NEW YORK )
}ss:
COUNTY OF )

On the , SH@ day of MCW

Résina Food:

2roduc

By:

g of this. Agreement, and

Title: A20L ) 04r50"

Date; MCL.kl/ /3}.

undersigned, personally appeared

in the year 2024 , before me, the-
. Corigliann

personally known to me or proved to me on the basis of satls:?actory evidence to be the
individual(s) whose name is (are) subscribed to the within instrument and acknowledged

to me that he/she/they executed the same in. his/her/their
his/her/their signature(s) on the instrument, theindividual(s},
of which the individual(s) acted, executed the instrument.

capacity(ies), and that by
or the person upon behalf

P

Slgnaturﬁnd Oﬂ"ce

taking acknowledgm:

No 01 ‘“”‘
c Qualiticd i &, iE‘ P
ommlssmn Expires. Ay

of individual
=nt

RANER
“":j of New York

520
cunty

g. 27, 2on?5'




EXHIBIT A
SITE MAP

145 EMPIRE DR.
SBL: 124.15-2-6
XEAe: T

Al

160 EMPIRE DR
SBL: 124.15-24

3099 CLINTON ST. 3151 CLINTON ST 220 CLINTON ST
SBL: 124.19-1-1 SBL: 124.19-1-2.11 ; BL: 124.19-1-10.2

LEGEND:

w— e ccwms  BCP SITE BOUNDARY
T —  PARCEL BOUNDARY




APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS

The parties to the Brownfield -Site' Cléanup
Agreement (hereinafter "BCA" or "Agreement")
agree to be bound by the following clauses which
are hereby made a-part of the BCA. The word
"Applicant" hersin refers to any party to the
Agreement, other than the New York State
Department of Environmental Conservation
{herein after "Department").

l.  Citizen Paticipation Plan

Within: twenty (20) days after the. effactive
date of this Agreement, - Applicant shall submit for
review-and approval a.written citizen participation
plan. prepared in accordance with: the
requirements of Environmental Conservation
Law (ECL) § 27-1417 and 6 NYCRR §§ 375-1.10
arid 375-310. Upon' approval, the Citizen
Participation Plan shali .be deemed to be
incorporated into and made a part of this
Agreement.

Il. Development, Performance; and Reporting
of Work Plans

A. Work Plan Reguirements

The work plans ("Work: Plan” or “Work
Plans") under this Agreement shall be prepared
and implemented in accordance with the
requirements. of ECL Article 27; Title 14, 6
NYCRR §§ 375-1.6(a) and 375-3.8, and all
applicable laws, rules, regulations, and guidance
documents, The Work Plans. shall be captioned
as follows:

1. "Remedial Investigation Work Plan”
if the Work Plan provides for the investigation of
the nature and extent of cortamination within the
boundaries of the Site and, if the Applicarnt is a
"Participant”, the ‘extent of contamination
emanating from such Site. If the Applicant is a
"Volunteer" it shall. perform a gualitative: exposure
assessment of the contamination emanating from
‘the Site in accordance with ECL § 27-1415(2)(b)
and Department guidance;

_ 2. "Remedial Work Plan™ if the Work
Plan provides for the development and
implementation of a Remedial Program for

contamination within the boundaries of the Site-
and, if the. Applicant is a "Pammpant" the
contamination that has emanated from.such Slte

3. "IRM Work Plan” if the Work Plan

provides for an intérim remedial measure; or

_ 4, '-'S.iteéManagement-Plan'..' if the: Work
Plan provides : for the identification and
implementation of institutional-andfor engineering

controls @s well: as any necessary monitoring

and/or operation : and mainténance ofthe remedy

5. "Suppiementai" if -additional work-

plans other thar those set forth in ILA.14 are

required to be. prepared and lmplemented

B. Submlss!onllmpiementatfon .of_-'Work

Plans:

1. The i’lrst proposed Work Plan to. be
submitted under this Agreement shall bé
submitted no iater than thiry (30) days after the
effective date of this Agreement. Thereafter, the.
Applicant shall submit such other and additional
work: plans. as determined in a schedule to be
approved by the Department :

2. -Any proposed Work Plan shall be
submitted for the Departments review and
approval and shall irclude, at a minimum, a
chronalogical description of the antacipated
activities to be tonducted in accordance with
cufrent guidance; a scheduile for performance of
those activities, and sufficient detail to aliow the
Departrient to évaiuate that Work Plan. The
Department shall use best efforts in accordance

with 6 NYCRR § 375-3.6(b) to approve, madify;
or reject a prOposed Work Plan within forty-fivé
{45) days from its recelpt or within’ fifieen (15)
days from the close of the comiment périod, zf
appllcable whlchever is later,

i. Upon the Departments wrltten
approval of a Work Plan, such Department-
approved Work: F-‘Ian shall be deemed to be
incorporated into and madé. a part of this
Agresment and shall be implemented in
accordance with the schedule contained therein:
All work undertaken as part of a remedlal




‘program- for a Site. must be detailed in a
department-approved. Work Plan or a submittal
‘approved in form and content by the Beparttnent:

i. If the Department requares.

madification of a Work Plan, the redson for such
madification shall be provided in wrltlng and the

provisions of & NYCRR § 375-1.6(d)(3} shall

apply.

fii. If the Department disapproves a

Work Plan, the reason for such disapproval shalll

be provided in writing and the provisions of 6
NYCRR § 375-1.6(d)(4) shall apply.

3.. A Site Management Plan, if

necessary, shall be submitted in accordance with

the schiedule set forth in the' IRM Work Plan or
Remedial Work Plan.

C. Submission of Final Reports

1. [ accordance with the schedule
contained in an approved Work Plan, Applicant
shall submit a Final Report for an Investtgatlen

Work Plan prepared in accordance with ECL §

27- _‘1411(1_) and 6 NYCRR §375-1.6. [fsuch Final
Report concludes that nro remediation is
necessary, and the Site does not meet the
reguirements for Track 1, Applicant shall submit

an Alternatives-Analysis prepared in accordance .

with ECL § 27-1473 and 6 NYCRR § 375-3.8(f)
that supports such determination.

2. In accordance with the scheduie
contained in an approved Work Plan, Applicant
shall submit a Final Engineering Report certifying
that remediation of the Site has been performed
in accordance with the requaremente of ECL §§
27-1419(1) and (2) and 6 NYCRR § 375-1.6. The
Department shall review such Report, the
submittals made pursuant to this Agreement, and
any other relevant information regarding the Site
and make a determihation as o whether the
goals of the remedial program have been or will
be achieved in accordance with established
timeframes; if so, a written Certificate’ of
Completion will beissued in accordarice with ECL
§ 271419, 6 NYCRR 8§ 375-1.9 and 375-3.9.

3. Within sixty (60) days of the
Department’'s approval of a Final Report,
Applicart shall submit such addifional Work Plans
as it proposes to implement.in additicn, Applicant
shall include with every report submitted to the
Department a-schedule for the submission of any

subsequent wori!g- plan required to - meet the

requirements of ECL Article 27 Title 14: Failure to

submit any additional Woik: Plans within such

‘period -shall, unless other Work Plans are under
review. by the Dapartment or being implemented
by Applicant, result in the termination of this

Agreement pursuant to Paragraph Xl

D. Review of Submittals other than~ Work-
Plans

1. The: Department shall tlmely notlfy
Applicant in-writing of its approval or dlsapproval

.of each submittal other than a Work Plan in
accordance with .6 NYCRR § 375-1.6. Al
Depaniment-approved  submittals. shall be:

incorporated. intoc and become an enforceable'

part.of this. Agreement.

2. If the Department disapproves a

submittal covered by this Subparagraph, it shall

specify the reason for its disapproval and. may
request Applicant to modify or expand the:
submittal. Within‘fifteen (15) days after receiving
written notice that Applicant’s subrnittal has been
disapproved, Appiicant. shall elect in wiiting to
either {iy modify or expand it within thirty (30) day$

-of receipt of the written notice of disapprovay; (i)

complete any other Department -approved Work
Plan(s); (iiiy invoke dispute resolution pursuant.to
Paragraph XIil; or (iv} terminate this Agreemerit

pursuant to Paragraph Xil. If Applicant submits &
revised submittal and it is disapproved, the

Department and Applicant may pursue whatever
remedies. may be available under this. Agreement.

or under law. All work undertaken as part of a
temedial program, including work tindertaken

pursuant to -submittals other than Work Plaris,

must be approved by the. department prior to
impiementation by the Applicant.

E. De gartment‘s Determination of Need for

.Remedaaﬂon

The Department shali determine upon its
approval of each Final Report dealing with thé
investigation of the. Site whether remediation, of
additional remediation ‘as the case. may be, is
needed for pratection of public health and the
environment.

1. If the Depariment makes a
preliminary- determination that remediation, or
additional remediation, is hot needed for
protection of public heaith and the’ enwronment
the Department shell notify the publi¢ of . such




determination and seek public ¢comment in
accordance with ECL § 27-1417(3)(f). The
Department shall provide timely natification to the
Apgplicant of its fihal determination following: the
close of the public comment pericd.

2. If the Department. determines that
additional remediation. is not needed and such
determination is based upon. use. restrictions,
Applicant shall cause to be recorded an
Environmental Easement in accordance with 6
NYCRR § 375-1.8(h).

3. If the Department determines that
remediation, oradditional remediation, is needed,
Applicant may elect t_c submit for review and
approvai 2 proposed Remedial Work Plan (or
modify an existing Work Plan for the: Site) for a
remedy selected upon due consideration of the

factors set forth in ECL § 27<1415(3) and 6

NYCRR § 3751 S(f) A proposed Remedial Work
Plan addressing the Site’s remediation will be
naticed for public comment in accordance with
ECL § 27-1417(3){f).and the Citizen Patticipation
Plan developed pursuant fo this Agreement. If the

Department determines following the close of the

public comment- period that modifications to the
propesed Remedial ‘Wark Plan are needed,
Applicant agrees to. negotiate. appropriate
maodifications to such’ Work Plan. If Applicant
elects not to develop a Work Plan under this
Subparagraph then this Agreement -ghall
terminate in accordance with Paragraph XI1. If the
Applicant. elects to develop a Work Plan, then it

will be reviewed in accordance with Paragraph_

11.[> above.

F: Institutional/Engingering Control
Cerification

In the event that the ramedy for the Site, if
any, .or any Work Plan for the Site, requires
institutional or engineering controls, Applicant
shall submit a written certification in accordance
with 6 NYCRR §§ 375-1.8{h)}(3) and 375-
3.8(h)(2).

ll. Enforcement
Except as provided in Paragraph V, this

Agreement shali be enforceable as a contractual
-agréemeént. under the. laws of the State of New

York. Applicant shall not suffer .any penalty

except as provided in Paragraph V, or be subject
to any proceeding or action if it cannot comply

with any- requirement of this Agreement as a

result of a Force. Majeure Event as descrlbed at: 6
NYCRR § 375-1.5(b){4) provided : Appllcant
complies with the requirements set forth thereln

V. Entry upon Slt

A. Applicant hereby agrees to prcvrde
access to the Site and to all relevant information
regarding activities at the Site'in accordance with
the provisions of ECL § 27-1431, Appllcanl
agrees to provide the Departrient upen request
with preof of access if it is not the: cwner ‘of the
Site. -

B. The Departnient shall have the right :‘o
periodically inepect the Site to ensure that the use
of the property complies with the terms and
conditions of this Agreement. The Deparﬁment
will generally. condiict such inspections during
business hours, but retains the right to. mspect at
any time.

C. Failure to provide access as prowded for
under this Paragraph may result in termination of
this Agreement pursuant to Paragraph Xl

V. Payment of State Costs. (Applicable cnlv tc_
Applicants with Participant Status)

A. Within-forty-five (45) days after receipt cf

an itemized invoice from the Department,

Applicant shall pay to the’ Department-a sum of
money which shall represent réimbursement for
State Costs:as provided by 6 NYCRR § 375-1.5

(R)(3)(D.

B. Costs shall be documented. as provided
by B NYCRR § 375-1.5(b)(3)(ii). Thé Department
shall not be required to provide any other
documentation of costs, provided however, that
the Deparimient's records shall be' available

_consistent with, and-in accordance with, Art:cle 6
of the Public. Officers Law.

C. Each such payment shall ‘be made

‘payable to the "Commissioner of NYSDEC" and

shall be sent te:

Division-of Management and Budget -

New York State Department of Environmental
Conservation

625 Broadway, 10th Fioor

Albany, New York 12233-4800:




D. Each party shall provide written
hotification ta the other within ninety (90) days of
any change i the foregeing addresses:

E. If Applicant objects to any invoiced costs.

under this Agreement, the provisions of 6 NYCRR-

88 375-1.5 (b)BXv) and (vi) shall apply.
Objections shall be sent to’ the Department as-
provided under subparagraph V.C above.

F. In the event of non-payment of any
invoice within the 45 days provided herein, the
Department may seek enforcerient of this
provision pursuant to Paragraph Il or the
Department may commence an enforcement
action for nop-compliance with ECL. § 27-1409(2)
and ECL § 71-4003,

V1. Liability Limitstion

Subsequent to the issuance of a Certificate of

Completion pursuant to this Agreement,
Applicant shall be entitled to the Liability
Limitation sat forth at ECL § 27-1421, subject to
the termis.and corditions s{ated therein ard to the
provisions:of 5'NYCRR §§ 375-1.9 and 375-3.9.

VI. Reservation of Rights

A. Except as provided in Subparagraph

VII.B, Applicant reserves all rights and defenses

under -applicable: law to contest, defend against,
dispute; or disprove any action, proceeding,
allegation, assertion, deterniination, or order of
the Department, including -any assertion of

remedial liability by the Department against-

Applicant, and further reserves all fights including
the rights to notice, to be heard, to appeal, and to:
any other due process respecting any action or
proceeding by the Department, including the
enfercement of this Agreement. The existence of
this. Agreement or Applicant's compliance-with it.
shall not be construéd as an-admission of any
liability, fault wrongdoing, or vialation of iaw by
Applicant, and shall not give rise to any
presumption of law or finding of fact which shall
nure to the benefit of any third party.

B. Notwithstanding the foregeing, Applicant
hereby waives any right it may have to make a
claim pursuant to. Article 12 of the Navigation Law
with: respect to the Site and releases the State
and the: New York Environmental Protection and
Spill Cempensation Fund from any and all legal
or -equitable claims, suits, causes of action, or
demands whatsoever with respect to the Site that

Applicant may have as a result of Apphcant 3

entering into or fulfiling. the terms of: thls

Agree ment;

Vill. Indemnification

Applicant: shall indemnify. and hold the

Department, the State of New York, and their

representatives and employees harmmless from

-any ‘elaim, suit, action, and cost of every name:

and 'desc‘ription"arising' out of or resulting from the

fulfillment or attempted fulfilment of this
Agreement by Applicant prior to the Teriination
Date except for those. claims, suits, actions, and_
‘costs arising from the State’s gross neghgence ar

willful or intentional misconiduct by the
Department, the State of New York, and/or their
representatives and employees during the course
of any activities conducted pursuant ‘to this

Agreement. Ih-the event that the Applicant is a.
Participant, this provision shall -also include the.

Trustee of the State’s Natural Resources. The
Department shall provide Applicant with written

notice no less than thity (30) days prior to-
commiencing” a- lawsuit: seeking :ndemnlﬁcatlon.-

pursuant to this Paragraph.

IX. Change of Use

Applicant shall notify the’ Department at least.

sixty (60) days in advance of any change of use,
as defined in ECL § 27-1425, which is proposed
for the' Site, in accordance with the provisions of

8 NYCRR § 375-1.11(d). [n the event the

Department determines that the proposed
thangé of use is prohibited, the Department shalll
notify Applicant of such determination within forty-

five (45) days of réceipt of such notice,

X. Environmental Easement

A. Within thirty (30) days after the
Departrient's approval of-a Remedial Work Plan
which relies upon one or more institutional and/or
engineering controls, -or within sixty (60) days
after the Department’s determination pursuant to
Subparagraph II.E.2 that additional remediation
is not needed based upon use restrictions,
Applicant shall. submit to ‘the Department for
approval an Environmental Easement to run with
the land in favor of the State which complies with
the. reqwrements of ECL Article 71, Title 36-and’ 6
NYCRR § 375-1.8(h){2). Applicant shall cause
such instrument to be recorded with thie recording
officer forthe county in which the Site.is located
within thirty (30). days after the Department's




‘approval of such instiument.  Applicant shall
provide the Department with a copy of such

instrument cettified by the. recording officer to be
a true and faithful coapy within thirty (30} days of

‘such recording {or.such longer period of time as.
may be required to obtain a certified copy

provided Applicant advises the Department of the

status of iis efforts to obtain.same within such
thirty (30} day period), which shall be deemed to.

be incorporated into this Agreement.

B. Applicant or the owner of the Site may

petition the Department to modify or extinguish
the Environmental Easement filed pursuant to

this. Agreement at such time as it -can cerlify that
the Site is protective of public health and. the

environment Wﬂhout_ reliance upeon the
restrictions. set forth in ‘'such instrument. Such

ceitification :shall ‘be made by .a Professional

Engineer orQualified Environmental Professional

as defined at §-NYCRR § 375-1.2(ak) approved

by the Department. The. Department will not
urireasanably withihold its conisent.

Xl. Progress Reports

Appilcant shall submit a written progress-
réport of its actions under this Agreement to-the

parties identified in Subparagraph LA of the
Agreement: by the 10th -day of each  manth
commencing with the. month subseguent ta the
approval of the first Work Plan and :ending with

the Termination Date, unless a different’

frequencyr is- sét forth in a Work Plan. Such
veports shall; at a minimum, include; ali actions
relative. to the Site during the pravious-reporting

period and those anticipated forthe next reporting

periad; all approved activity -modifications
(changes: of work scope and/or schedule); all
results of sampling and tests and all other data

received or generated by or on behaif of Applicant’

in connection with this Site, whether under this
Agreement or offierwise; in the previous reporting
peried, including quality assurance/quality.control

infarmation; informaticn regarding percentage of

completion; ‘Linfesolved delays enceuntered or
anticipated that may affect the future schedule
and gfforts made to m|t|gaie such delays and
information  regarding activities underfaken in
support of the Citizen Participation Plan during
the previous reporing pericd and those
anticipated for the next reporting period.

Xil. Termination of-Agreement

Applicant .or the Department may ierminate_
this-Agreement. consistent with the: provisions f

6 NYCRR §§ 375-3.5(b), {c},-and {d) by providing
written notification to the parties listed ln

Paragraph |V of the Agreement.

X{ll. Dispute Resolution

A. In the event disputes arise under this
Agresment, Applicant may, within fifteen (15)
days after Applicant knew or should have- known

-of the facts which ate the basis of the dispute,

initiate dispute resolution in accordance with the
provisions of 8 NYCRR § 375-1.5(b)(2).

B.. All cost incurred by the Depaﬁmeﬁt
assomated with dispute resolution-are State costs

‘subject 1o reimbursement pursuant to Paragraph
V of Appendix A of this Agreement, if appllcable

- C. Notwuthstandlng any cdther rights

‘otherwise authorized in law or equity, any
disputes pursuant to this Agreement shall be

lirited to Departmental decisions -on remedial
activities. In no event shall such dispute authorize
a_cha'ﬂenge to the applicable statute or regulation.

XIV, Miscellaneous

A. If 'the information provided and any
certifications made by Applicant are nat materially

-accurate and complete, this Agreement, except

with respact to Applicant's obligations pursuant to
Paragraphs V, if applicable, and VILB, and VI,

shall-be null and void ab initio fifteen (15) days
after the Depariment's notification of such.
inaccuracy or incompleteness or fitteen (18) days

after issuance of a final decision resolving a

dlspute pursuant to Paragraph XllI, whichever is
later, unless Applicant submits information within
that fifteen (15} day time. penod indicating that the
information provided and the certifications made
were materially accurate and complete. In the
gvent this Agresment is rendered null and veid,

any Certificate of Completion andfor Liabitity

Limitation that may have been issued or may
have arisen under this Agreement shall aiso be

fult and void ab initio; arid the Department shall

reserve:all rights that it may have under law;

B. By entering into this Agreement,
Applicant agrees tc comply with and: be bound by
the provisions of 8 NYCRR-§§ 375-1, 375-3 and
3756, the provisions of such subparts that are
referenced herein are. referenced for clarity and
convenience only and the failure of this



Agreement to 'specsr cally reference any particular

regulatory prowsmn ig not intended to imgly that

such provision is not applicable to activities

performed under.this Agreement.

C. The Department may exempt Applicant
from the requirement to obiain any state or local
permit or other authorization for any activity
conducted piarsuant to this Agreement in

accordance with 8 NYCRR §§ 375-1.12(b), (c)..

and (d)

D. 1. Applicant shall use “best effors” to

obtain zll Site access, permits, easements,
approvals, institutional  controls,  and/or
authorizations nécessary to perform Appllcants
obligations under this Agreement, including all

Departinent-approved Work Plans and the.
schedules contaired therein. If, despite.

Applicant’s best efforts, ‘any sccess; permits;

easements, approvals, mstltutmnai controis ar.

authorizations. cannot be obtained, Applicant
shall promptly notify the Department and include

. a summary of the steps taken. The Depar‘tment:

may, as it deems appropriate and within jts
authority, assist Apphcant in obtaining same.

2. If an interest in property is needed to
implement an. institutional control required by: a
Work Plan and. such interest cannot be dbtained,
the-Department may require Applicant to m_od;fy
the Work Plan pursuant to 8 NYCRR § 375-
16{d}3) to réflect changes necessitated by
Applicant's inability to obtain such interest.

E. The paragraph-headings set forth in this

Agreemerit' are included for conveniénce of

referenice only-and shall be disregarded in the
caonrstruction and interpretation of any provisions
of this Agréeement.

F. 1. Thé terms. of this Agreement shall
constitute the complete and entire agreement
between the Department and Applicant
cencefning the implementation of the- activities
required by this Agreement. No term, condition,
understanding, or agreement purporting 1o
modify or vary any term of this Agreement shall
be binding unless made inwriting-and subscribed
by the party to be bound. No informal advice,
guidance, suggesnon or comment by the
Department shall be constiued as relieving
Applicant of jts obligation to. obtain such formal
approvals as may be required by this Agreement.
In the event of a-conflict between the terms of this
Agreement and- any Work Plan submitted

pursuant to this Agreement, the terms. of thls
Agresment shall control over the terms of the
Work Plan{s}. Applicant cénsénts to-and agrees

not to contest the authority and jurisdiction of the

Department. to -enter into. or enforce this’

‘Agreement.

2. i Except as set forth herein, if
Applicant desires that any provision of this
Agreement be changed Applicant shall make.

timely written application to the Commissicrier

with copies to the partiesin Subparagraph VA ‘1
of the Agreement.

& If Applicant seeks to maodify aﬁ_'
approved Work Plan, a written request shall be

‘made to the Department's. project manager; with

copies to the parties listed in Subparagraph-'
V.A.1 of the Agreement.

iii. Requests fora charige to'a time
frame set forth in this. Agreement shall be made
in writing to the Departmem s project attorney and

préject ‘manager; such requésts shall not be

unreasonably denied and a written response t¢
such requests shail be sent't_q_Appiicant-prom‘ptl_y.;

G. 1. If there are multiple parties. signing
this Agreement, the term “Applicant’ shall be read
in the plural, the obiigaticns of each such party
under-this Agreement are joint .and several, and
the insolvency of or failure by any Applicant to
implement any obiigations under this Agreement-
shall not affect the obligations. of the remaining
Applicant(s) under this Agreement.

2. K Applicant is a parinership, the
obligations of all general partners (including
limited partners who act as general partners)
under this Agreement are-joint and several and
the. insolvency or failure of any general partrier to
implement any -obligations under this Agreement
shall not affect the obligations. of the remamlng
partner(s} under this Agreement.

3. Notwithstanding the  foregoing
Subparagraphs XIV.G.1'and 2, if muttiple parties
sign thls'Agreement as‘Applicants but not all of
the signing parties elect to implement a Work
Plan, all Applicants are jointly and severally liable
for each and every obligation under this
Agreement through the completion of activities in
such Work Plan that all such parties consented
to; thereafter, only those Applicants electing to
perform additional work. shall be jointly and
severally liable under this Agreement for the




obligations -and activities under such additional
Work ‘Plan(s). The parties. slecting not to

'implement__the'.additibr'ia! Work Plan(s) shall-have.
no obligations under this Agreement refative to

the activities set forth in such Work Plan(s).

Further, oply those Applicants electing to

implement such additional Work Plan(s) shall be
eligible to receive the Liability Limitation
referencied in Paragraph V.

4, Any change to - parties pursuarnt to
this Agreement, including successcrs and
assigns through acquisition of title, is subject fo
approval by the Department, after submittal of an,
application acceptable to the Department,

H. Applicant shalt be entitled to receive
contribution protection and/or to seek contribution
tothe extent authorized by ECL §27-1421(8) and
8 NYCRR § 375-1.5(b}(5). '

. Applicant shall not be considered an
operator of the Site solely by virtue of having
executed and/or impiemented-this Agreement:

J. Applicant- and Applicant's agents,
grantees, lessees, sublessees, successors, and
assigns shall be bound by this Agreement. Any
change In ownership of Applicant inciuding, but

not limited to, any transfer of assets or real or
personal property, shall in np way alter

Applicant’s responsibilities under this Agreement:

K. Unless othérwise expressly provided
herein, terms used in this Agreement which are

defined in ECL Article 27 or in regulatlans_
promu[gated thereunider‘shall have the meaning

assigned to ‘them under said statute or

regulations.

L. Applicant's obligations under thls
Agreement shall nat be deemed to constitute-any
type of fine or penalty.

In accordance with 6 NYCRR § 375-

! 6(3){4) the Department shatl be notified: -at least

7 days i advance of, and be allowed to attend,
any field activities t¢ be conducted under a
Department approved work plan, ds well as any

pre-bid meetings, job progress mestings,

substantial. completion meeting and inspectioh,
and final inspection and mesting; provided,
howevet that the Repartment may be excluded
from -portions of mesetings where prl\nleged
matters are discussed.

N. In accordance with 8 NYCRR § 375-
1.11(a), all woik plans; reports, including all
attachments and appendices, and certifications,
subrnitted by a-femediat party shall be submitted
in print, as well as iin an électronic format
acceptable to the Depariment..

0. This Agreement may be executed for the:
convenience of the: parties hereto, individually or
in compination, i one of Miore counterparts; each
of which shall _be deemed to'have the status of an
executed original and all of which shall together

constitute one and the same.
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