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CURRENT CONTR¡\CT TERM :

From: 09/30/2005 To: 1213012012

ÇURRENT CONTRACT PERIOD:

From To

AMENDED ]'ERM

Fromr 09/30/2005 To: 1213112015

AMENDED PERIOD:

To:From

CONTRACT FUNDING AMOTJNT
(Multi-year - enter total projected amount of the

contract; Fixed Term/Simplified Renewal - enter

current period amount):

AMENDED:S 651,254,940

FLTNDING SOURCE(S)

fl ott',"'

øT

CURRENT: S 122,940

State

Federal

FOR MULTI.YEARAGREEMENTS ONLY . CONTRACT PERIOD AND FUNDING AMOUNT:
(Out years represent projected funding amounts)

# ]URRENT PEzuOD CURRENT AMOUNT {MENDED PERIOD AMENDED AMOUNT
I

2

3

4

5

B-l Expenditure Based Budget
B-2 Performance Based Budget
B-3 Capital Budget
B-l(A) Expenditure Based Budget (Amendment)
B-2(A) Performance Based Budget (Amendment)
B-3(A) Capital Budget (Amendment)

Attachment D: Fayment and Reporling Schedule
Other: (l) Amendrnent No, 5, Cost Increase and Time Extension

(2) Appendix A - NYS Standard Clauses for NYS Contracts dated January 2014
(3) Appendix B - NYS DEC Contracts dated March 2013

ATTACHMENTS PART OF TIJIS AGREEMENT:

fl Attachment B

I Attachment A:

fl Attachment C: Work Plan

A-l Program Specific Terms and Conditions
A-2 Federally Funded Grants

ContracL Number: # C303006
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AMENDMENT NO: 5 Cost Increase and Time Extension

Contract Number: C303006

THIS AMENDMENT, entered into by and between the NEW YORK STATE DEPARTMENT
OF ENVIRONMENTAL CONSERVATION (Department), acting for and on behalf of the State,

and the City of New Rochelle and the County of Westchester (Municipalities), with offices
located at 515 North Avenue, New Rochelle, NY, 10801 and Michaelian Office Building, 148

Martine Avenue, White Plains, NY, 1060i is hereby attached to and becomes incorporated into
the above referenced contract.

The parties entered into a prior Contract which was duly assigned Contract Number C303006

which said Contract the parties now desire to amend and/or extend. The Contract provides for
amendment or extension in Article XVII Section K.2.

The Municipality has requested an amendment to the Contract for the following
reason(s):

The CitylCounty requests additional time to address comments on the investigation and to select a

remedial alternative concurrent with the David's Island Task Force recommendations/public input.

Additional funding is required for the City/County to finish updating the investigation, as well as their
remedial alternatives analysis reports.

The Contract is amended as follows

(1). Section VI, "State Assistance Amount", is revised as follows

The Commissioner shall pay the Municipality for its Eligible Costs in conducting the Project in

an amount not to one million two hundred fifty-four thousand nine hundred forty dollars
(51,254,940), which amount has been determined by the Commissioner to be up to 90 percent of
the estimated Eligible Costs for on-site work and up to 100 percent of the Eligible Costs of any

off-site work directed by the Department to be undeftaken outside the boundaries of the Site that

is approved by the Department. The Department shall not pay for work that is not an Approved
Activity, as dehned in the "Glossary" which is attached and made a part of this Contract. The

Department shall not pay for Department-approved proposed work that was not completed to the

Department's satisfaction. Municipality may contribute its share of the Eligible Costs of the
project from sources deemed eligible pursuant to Article 56 and its regulations thereto. If the

final Eligible Costs are lower than those used to calculate the estimated Eligible Costs amount,

the parties agree to either amend this State Assistance Contract to apply the same percentage

shown above to the final Eligible Costs in order to determine the revised contract amount if the

project is ongoing, or to reimburse the Municipality based on the final Eligible Costs and

disencumber the unexpended contract amount and close out the contract, if the project is
completed. Upon request by the Department, the Municipality agrees to execute and return the

Contract Amendment to the Department within 90 days of receipt of a Contract Amendment that

will identify the revised Contract amount.(2). Item "IJ" in Section XVII is revised as follows:



U. T'he term of this Contract shall start September 30,2005. This Contract shaii end
on December 31, 2015. The Municipality agrees to proceed expeditiously with and to complete
the Project in accordance with Work Plans approved by the Department, and any revisions
thereto, and io carry out its other obligations under this Contract.

(3) Appendix A - NYS Standard Clauses For NYS Contracts dated, December 201 1 is
hereby revised and replaced with Appendix A - NYS Standard Clauses For NYS Contracts
dated, January 2014.

(4) Appendix B - Standard Clauses for All New York State Department of Environmental
Conservation Contracts dated, April 2000 is hereby revised and replaced with Appendix B -
Standard Clauses for All New York State Department of Environmental Conservation Contracts
dated, March 2013.

All other terms and conditions of said Contract shall remain in full force and effect.



ATTACHMENT B-1(A) - EXPENDITURE BASED BUDGET (AMENDMENT)
SUMMARY

David's lsland
City of New Rochelle/County of Westchester

PROJECT NAME:

CONTRACTOR SFS PAYEE NAME

CONTRACT PERIOD

REVISION NUMBER:

From

To

0913012005

1213112015

5

$1,254,940.00

$1,254,940.00

$32,000.00

$32,000.00

$1,222,940.00

$1,222,940.00

Ð Other

Subtotal

TOTAL

2. Non Personal Servtces

a) Contractual Servtces

Travelb

c

& utilitiesd) Space/Property

e

1. Personal Services

a) Salary

Subtotal

Contract Number: # c303006
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ATTACHMENT B-1 (A) - EXPEI\DITURE BASED BUDGET (AMENDMENT)
PERSONAL S ERVICES DETAIL

$0.00

$o.ooPERSONAL SERVICES TOTAL

i1
21

a
J1

14

51

Subtotal

5

6

7

8

9

01

I
2.

J

4

Contract Number: #
c302802
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ATTACHMENT B.I (A) - EXPENDITURE BASED BUDGET (AMENDMENT)
NON-PERSONAL SERVIC ES DETAIL

$1,177,362.00

$1,254,940.00

$77,578.00

8

TOTAL

All other subcontractors receiving less than $100,000 over the life of the contract
1

Z. Tetra Tech, lnc., Engineer/Consultant

a
1

4

5

6

7

$0.00TOTAL

2

3

4

5

6

7

8

1

Contract Number: #
c303006
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$o.oo

J

4.

5

6.

7

8

TOTAL

1

2

a:r.::::r:.:1,:r1..ìtll:l.rlit :lrrì:r;rt,tfrl.:Uil..,r::i?: ;: l i::

$o.ooTOTAL

2

1

2

-)

1

2.

-)

1

Contract Number: # c303006
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$0.00

1

2

J

4

5

6

1

8

TOTAL

$0.00

1

2.

IJ

4

5

6

7

8

TOTAL

Contract Number: #
c303006
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ATTACHMENT B-1 (A) EXPENDITUR,E BASED BUDGET (AMENDMENT)
JUSTIFICATION

Please provide a justification for the amendments herein:

The City/County request an extension to December 31,2015 to address comments on the investigation and additional time to select a

remedial alternative concurrent with the David's lsland Task Force recommendations and public input.

Contract Number: #
c303006
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
1996 CLEAN WATER/CLEAN AIR BOND ACT

ENVIRONMENTAL RESTORATION PROGRAM
STATE ASSISTANCE CONTRACT

ATTACHMENT C

Scope of Work

Municipality Name: City of New Rochelle / County of Westchester
Site Name: David's Island
Site Address: Davis Island, New Rochelle, NY 10801 Contract Number: C303006
Site Number: F.360077 Amendment Number: 5

GENERAL PURPOSE
The general purpose of this project is to undertake all approved activities necessary to complete the
Project required by this Contract. Project-specific V/ork Plans will become part of and enforceable
under this Contract upon approval by the Department.

GENERAL SCOPE
INVESTIGATION:
The Remedial InvestigatiorVAlternatives Analysis Report (RVAAR) will involve all tasks necessary

to investigate the site conditions, determine the public health and environmental impacts of the site,

and to utilize this information to develop and evaluate appropriate remedial actions. During the

RVAAR, the Munieipality will also remove and properly dispose of contaminants within all
containment vessels, such as drums, tanks and transformers, located on the Site.

Specific tasks include: work plan development, site characterization, investigation of off-site
impacts, a survey of the site and a metes and bounds description of the site, an exposure assessment,

development of alternatives, screening of alternatives, post-screening field work, detailed analysis of
alternatives, dafa validation, and public participation. Data collection and analysis will provide a

sufficient basis for the Department to prepare a Proposed Remedial Action Plan (PRAP) and present

it to the public.

INVESTIGATION CALCULATION :

Total Eligible Cost:

Percentage:
Total SAC Amount: $

50%
s 22500

Less: Executed SAC Amount

SAC Amendment Amount:

On-site
$ 1,070,582

90%
963,523

Off-site
s 268,917

100%
s 268,917

Demolition/Asbestos
$ 45,000

Total
$ 1,384,499

N/A
8 r,254,940

s 1,222,940

$ 32,000

Amendment Amount:
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STATE AGENCY:

Department of Environmental Conservation

Title: Director, Division of Management & Budget Seryices
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By
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IN WITNESS TI-IEREOF, tlie pafties hereto ltave executed or approved this ¡n the dates below

their signatures.

STATE AGENCY:

Departrnent of Envilonmenfal Consetvation

By

Nancy W

n Name

Title; Director, Division of Management & Budget Services

nate: NüV 9 fi ?015 -
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STATE OF NEW YORK
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No.01MAô100785
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on the{$ day of},rfiit&#ÉË*, .!*,{A"fore me personally appeared Eaaait\¡ "ßet{. 
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he/sþé is the
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APPENDIX A

STANDARD GLAUSES FOR NEW YORK STATE GONTRAGTS

PLEASE RETAIN THIS DOCUMENT
FOR FUTURE REFERENGE.

January 2014
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International Boycott Prohibition

Set-Off Rights
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Identifying Information and Privacy Notification
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Conflicting Terms

Governing Law

Late Payment

No Arbitration

Service of Process

Prohibition on Purchase of Tropical Hardwoods

MacBride Fair Employment Principles
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Reciprocity and Sanctions Provisions

Compliance with New York State Information Security Breach and Notification Act
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Iran Divestment Act
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STAIIOARO CIAUSTS fOR IIYE COHTRAGTS åPPH¡¡XA

STANDARD CLAUSES FOR NYS CONTRACTS

The parties to the aftached contract, license, lease, amendment
or other agreement of any kind (hereinaftel, "the contract" ol'

"this contract") agree to be bound by the following clauses

which are hereby made a part of the contract (the word
"Contractor" herein refers to any party other than the State,

whèther a contractor, licenser, licensee, lessor, lessee or any
other party):

l. EXECUTORY CLAUSE. In accordance with Section 41

of the State Finance Law, the State shall have no liability
under this contract to the Contractor or to anyone else beyond
funds appropriated and available for this contract.

2. NON-ASSIGNMENT CLAUSE. In accordance with
Section I 3 8 of the State Finance Law, this contract may not be

assigned by the Contractor or its right, title or interest therein

assigned, transferred, conveyed, sublet or otherwise disposed
of without the State's previous written consent, and attempts

to do so are null and void. Notwithstanding the foregoing,
such prior written consent of an assignment of a contract let
pursuant to Article XI of the State Finance Law may be

waived at the discretion of the contracting agency and with the

concurrence of the State Comptroller where the original
contract was subject to the State Comptroller's approval,
where the assignment is due to a reorganization, merger or
consolidation of the Contractor's business entity or entetprise.

The State retains its right to approve an assignment and to

require that any Contractor demonstrate its responsibility to do

business with the State. The Contractor may, however, assign

its right to receive payments without the State's prior written
consent unless this contract concems Certificates of
Par-ticipation pursuant to Article 5-A of the State Finance Law.

3. COMPTROLLER'S APPROVAL. In accordance with
Section ll2 of the State Finance Law (or, if this contract is

with the State University or City University of New York,
Section 355 or Section 6218 of the Education Law), if this
contract exceeds $50,000 (or the minimum thresholds agreed

to by the Office of the State Comptroller for certain S.U.N.Y.
and C.U.N.Y. contracts), or if this is an amendment for any

amount to a contract which, as so amended, exceeds said
statutory amount, or if, by this contract, the State agrees to
give something other than money when the value or
reasonably estimated value of such consideration exceeds

$10,000, it shall not be valid, effective or binding upon the

State until it has been approved by the State Comptroller and

filed in his off,rce. Comptroller's approval of contracts let by
the Office of General Services is required when such contracts
exceed $85,000 (State Finance Law Section 163.6-a).
However, such pre-approval shall not be required for any

contract established as a centralized contract through the

Office of General Services or for a purchase order or other
transaction issued under such centralized contract,

4. WORKERS' COMPENSATION BENEFITS. In
accordance with Section 142 of the State Finance Law, this

contract shall be void and of no force and effect unless the

Contractor shall provide and maintain coverage during the life
of this contract for the benefit of such employees as are

required to be covered by the provisions of the Workers'
Compensation Law.

5. NON-DISCRIMINATION REOUIREMENTS. l'o the

extent required by Article 15 of the Executive Law (also

known as the Human Rights !aw) and all other State and

Federal statutory and constitutional non-discrimination
provisions, the Contractor will not discriminate against any

employee or applicant for employment because of race, creed,

color, sex (including gender identity or expression), national

origin, sexual orientation, military status, age, disability,
predisposing genetic characteristics, marital status or domestic
violence victim status. Fufthermore, in accordance with
Section 220-e of the Labor Law, if this is a contract for the

construction, alteration or repair of any public building or

public work or for the manufacture, sale or distribution of
materials, equipment or supplies, and to the extent that this

contract shall be performed within the State of New York,
Contractor agrees that neither it nor its subcontractors shall, by

reason ofrace, creed, color, disability, sex, or national origin:
(a) discriminate in hiring against any New York State citizen

who is qualihed and available to perform the work; or (b)

discriminate against or intimidate any employee hired for the

performance of work under this contract. If this is a building
service contract as defined in Section 230 of the Labor Law,
then, in accordance with Section 239 thereof, Contractor
agrees that neither it nor its subcontractors shall by reason of
race, creed, color, national origin, age, sex or disability: (a)

discriminate in hiring against any New York State citizen who

is qualified and available to perform the work; or (b)

discriminate against or intimidate any employee hired for the

performance of work under this Çontract. Contractor is subject

to hnes of $50.00 per person per day for any violation of
Section 220-e or Section 239 as well as possible termination
of this contract and forfeiture of all moneys due hereunder for
a second or subsequent violation.

6. WAGE AND HOURS PROVISIONS. If this is a public

work contract covered by Article 8 of the Labor Law or a

building service contract covered by Article 9 thereof, neither

Contractor's employees nor the employees of its

subcontractors may be required or permitted to work more

than the number of hours or days stated in said statutes, except

as otherwise provided in the Labor Law and as set forth in
prevailing wage and supplement schedules issued by the State

Labor Department. Furthermore, Contractor and its

subcontractors must pay at least the prevailing wage rate and

pay or provide the prevailing supplements, including the
premium rates for overtime pay, as determined by the State

Labor DepaÍment in accordance with the Labor Law.

Additionally, effective April 28, 2008, if this is a public work
contract covered by Article 8 of the Labor Law, the Contractor
understands and agrees that the filing of payrolls in a manner

consistent with Subdivision 3-a of Section 220 of the Labor
Law shall be a condition precedent to payment by the State of
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STAHOÃR¡I C1AUSES TllB ilYS C|IIITRIGTS ÃTPHOIX I

any State approved sums due and owing for work done upon

the project.

7. NON-COLLUSIVE BIDDING CERTIFICATION. In
accordance with Section 139-d of the State Finance Law, if
this contract was awarded based upon the submission of bids,

Contractor affirms, under penalty of perjury, that its bid was

arrived at independently and without collusion aimed at

restricting competition. Contractor fufther affirms that, at the

time Contractor submitted its bid, an authorized and

responsible person executed and delivered to the State a non-

collusive bidding certification on Contractor's behalf.

8. INTERNATIONAL BOYCOTT PROHIBITION, In
accordance with Section 220-f of the Labor Law and Section

139-h of the State Finance Law, if this contract exceeds

$5,000, the Contractor agrees, as a material condition of the

contract, that neither the Contractor nor any substantially
owned or affiliated person, firm, partnership or cotporation
has participated, is participating, or shall participate in an

intemational boycott in violation of the federal Expott
Administration Act of 1979 (50 USC App. Sections 2401 ef

seq.) or regulations thereunder. If such Contractor, or any of
the aforesaid affiliates of Contractor, is convicted or is

otherwise found to have violated said laws or regulations upon

the hnal determination of the United States Commerce
Department or any other appropriate agency of the United

States subsequent to the contract's execution, such contract,

amendment or modification thereto shall be rendered forfeit
and void. The Contractor shall so notify the State Comptroller
within five (5) business days of such conviction, determination
or disposition of appeal(2NYCRR 105.4).

9. SET-OFF RIGHTS. The State shall have all of its

common law, equitable and statutory rights of set-off' These

rights shall include, but not be limited to, the State's option to
withhold for the purposes of set-off any moneys due to the

Contractor under this contract up to any amounts due and

owing to the State with regard to this contract, any other
contract with any State deparfment or agency, including any

contract for a term commencing prior to the term of this
contract, plus any amounts due and owing to the State for any

other reason including, without limitation, tax delinquencies,
fee delinquencies or monetary penalties relative thereto. The

State shall exercise its set-off rights in accordance with normal
State practices including, in cases of set-off pursuant to an

audit, the finalization of such audit by the State agency, its

representatives, or the State Comptroller.

10. RECORDS. The Contractor shall establish and maintain
complete and accurate books, records, documents, accounts

and other evidence directly pertinent to performance under
this contract (hereinafter, collectively, "the Records"). The

Records must be kept for the balance of the calendar year in

whìch they were made and for six (6) additional years

thereafter. The State Comptroller, the Attorney General and

any other person or entity authorized to conduct an

examination, as well as the agency or agencies involved in this

Page 4

contract, shall have açcess to the Records during normal

business hours at an office of the Contractor within the State

of New York or, if no such offìce is available, at a mutually
agreeable and reasonable venue within the State, for the term

specified above for the purposes of inspection, auditing and

copying. The State shall take reasonable steps to protect fiom
public disclosure any of the Records which are exempt ÍÌom
disclosure under Section 87 of the Public Officers Law (the

"Statute") provided that: (i) the Contractor shall timely inform

an appropriate State offrcial, in writing, that said records

should not be disclosed; and (ii) said records shall be

sufficiently identified; and (iii) designation of said records as

exempt under the Statute is reasonable. Nothing contained

herein shall diminish, or in any way adversely affect, the

State's right to discovery in any pending or future litigation'

II. ID ING INFORMATION PRIVACY
NOTIFICATION. (a) Identification Number(s). Every

invoice or New York State Claim for Payment submilted to a

New York State agency by a payee, for payment for the sale of
goods or services or for transactions (e.g., leases, easements,

licenses, etc.) related to real or personal property must include

the payee's identification number. The number is any or all of
the following: (i) the payee's Federal employer identification

number, (ii) the payee's Federal social security number, and/or

(iii) the payee's Vendor Identification Number assigned by the

Statewide Financial System. Failure to include such number

or numbers may delay payment. Where the payee does not

have such number or numbers, the payee, on its invoice or

Claim for Payment, must give the reason or reasons why the

payee does not have such number or numbers,

(b) Privacy Notification. (1) The authority to request the

above personal information from a seller of goods or services

or a lessor of real or personal propeúy, and the authority to
maintain such information, is found in Section 5 of the State

Tax Law. Disclosure of this information by the seller or lessor

to the State is mandatory. The principal purpose for which the

information is collected is to enable the State to identifli
individuals, businesses and others who have been delinquent

in frling tax returns or may have understated their tax

liabilities and to generally identifu persons affected by the

taxes administered by the Commissioner of Taxation and

Finance. The information will be used for tax administration
purposes and for any other purpose authorized by law. (2) The

personal information is requested by the purchasing unit of the

agency contracting to purchase the goods or services or lease

the real or personal property covered by this contract or lease.

The informalion is maintained in the Statewide Financial
System by the Vendor Management Unit within the Bureau of
State Expenditures, Offìce of the State Comptroller, 110 State

Street, Albany, New York 12236.

12. EQUAL EMPLOYMENT OPPORTUNITIES FOR
MINORITIES AND WOMEN. In accordance with Section

312 of the Executive Law and 5 NYCRR 143, if this contract

is: (i) a written agreement or purchase order insttument,

providing for a total expenditure in excess of $25,000.00,
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whereby a contracting agency is committed to expend or does

expend funds in return for labor, services, supplies,

equipment, materials or any combination of the foregoing, to

be performed for, or rendered or furnished to the contracting
agency; or (ii) a written agreement in excess of $100,000.00
whereby a contracting agency is committed to expend or does

expend funds for the acquisition, construction, demolition,
replacement, major repair or renovation of real property and

improvements thereon; or (iii) a written agreement in excess

of $100,000.00 whereby the owner of a State assisted housing
project is committed to expend or does expend funds for the

acquisition, construction, demolition, replacement, major
repair or renovation of real property and improvements
thereon for such project, then the following shall apply and by
signing this agreement the Contractor ceúifies and affirms that
it is Contractor's equal employment opportunity policy that:

(a) The Contractor will not discriminate against employees or
applicants for employment because of race, creed, color,
national origin, sex, age, disability or marital status, shall

make and document its conscientious and active efforls to

employ and utilize minoritv group members and women in its
work force on State contracts and will undertake or continue

existing programs of affirmative action to ensure that minority
group members and women are afforded equal employment
opportunities without discrimination. Affirmative action shall

mean recruitment, employment, job assignment, promotion,

upgradings, demotion, transfer, layoff, or termination and rates

of pay or other forms of compensation;

(b) at the request of the contracting agency, the Contractor
shall request each employment agency, labor union, or

authorized representative of workers with which it has a

collective bargaining or other agreement or understanding, to

furnish a written statement that such employment agency,

labor union or representative will not discriminate on the basis

of race, creed, color, national origin, sex, age, disability or

marital status and that such union or representative will
affirmatively cooperate in the implementation of the

Contractor's obligations herein; and

(c) the Contractor shall state, in all solicitations or

adveftisements for employees, that, in the performance of the

State contract, all qualified applicants will be afforded equal

employment opporlunities without discrimination because of
race, creed, color, national origin, sex, age, disability or
marital status.

Contractor will include the provisions of "4", "b", and "c"
above, in every subcontract over $25,000.00 for the

construction, demolition, replacement, major repair,

renovation, planning or design of real property and

improvements thereon (the "Work") except where the Work is

for the beneficial use ofthe Contractor. Section 312 does not

apply to: (i) work, goods or services unrelated to this contract;
or (ii) employment outside New York State. The State shall

consider compliance by a contractor or subcontraçtor with the

requirements of any federal law conceming equal employment
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opportunity which effectuates the purpose of this section. The

contracting agency shall determine whether the imposition of
the requirements of the provisions hereof duplicate or conflict
with any such federal law and if such duplication or conflict
exists, the contracting agency shall waive the applicability of
Section 312 to the extent of such duplication or conflict.
Contractor will comply with all duly promulgated and lawful
rules and regulations of the Department of Economic
Development's Division of Minorily and Women's Business

Development pertaining hereto.

13. CONFLICTING TERMS. In the event of a conflict
between the terms of the contract (including any and all

attachments thereto and amendments thereof) and the terms of
this Appendix A, the terms of this Appendix A shall control.

14. GOVERNING LAW. This contract shall be governed by

the laws of the State of New York except where the Federal

supremacy clause requires otherwise.

15. !l\[}\@. Timeliness of payment and any

interest to be paid to Contractor for late payment shall be

govemed by Article 11-A of the State Finance Law to the

extent required by law.

16. NO ARBITRATION. Disputes involving this contract,

including the breach or alleged breach thereof, may not be

submitted to binding arbitration (except where statutorily

authorized), but must, instead, be heard in a court of
competent jurisdiction of the State of New York'

17. SERVICE OF PROCESS. In addition to the methods of
service allowed by the State Civil Practice Law & Rules

("CPLR"), Contractor hereby consents to service of process

upon it by registered or cerliflred mail, return receipt requested'

Service hereunder shall be complete upon Contractor's actual

receipt of process or upon the State's receipt of the retum

thereof by the United States Postal Service as refused or

undeliverable. Contractor must promptly notify the State, in

writing, of each and every change of address to which service

of process can be made. Service by the State to the last known

address shall be sufficient, Contractor will have thiÚy (30)

calendar days after service hereunder is complete in which to
respond.

18. PROHIBITION ON PURCHASE OF TROPICAL
HARDWOODS. The Contractor ceftifies and warrants that

all wood products to be used under this contract award will be

in accordance with, but not limited to, the specifications and

provisions of Section 165 of the State Finance Law, (Use of
Tropical Hardwoods) which prohibits purchase and use of
tropical hardwoods, unless specifically exempted, by the State

or any govemmental agency or political subdivision or public

benefit corporation. Qualification for an exemption under this

law will be the responsibility of the contractor to establish to

meet with the approval of the State.
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In addition, when any portion of this contract involving the

use of woods, whether supply or installation, is to be

perfonned by any subcontractor, the prime Contractor will
indicate and certifo in the submitted bid proposal that the

subcontractor has been informed and is in compliance with
specifications and provisions regarding use of tropical
hardwoods as detailed in $165 State Finance Law. Any such

use must meet with the approval of the State; otherwise, the

bid may not . be considered responsive. Under bidder
certifications, proof of qualification for exemption will be the

responsibility of the Contractor to meet with the approval of
the State,

19. MACBRIDE FAIR EMPLOYMENT PRINCIPLES.
In accordance with the MacBride Fair Employment Principles
(Chapter 807 of the Laws of 1992), the Contractor hereby

stipulates that the Contractor either (a) has no business

operations in Northern lreland, or (b) shall take lawful steps in

good faith to conduct any business operations in Northerr
Ireland in accordance with the MacBride Fair Employment
Principles (as described in Section 165 of the New York State

Finance Law), and shall permit independent monitoring of
compliance with such principles.

20. OMNIBUS PROCUREMENT ACT OF 1992. lt is the

policy of New York State to maximize opportunities for the

participation of New York State business enterprises,

including minority and women-owned business enterprises as

bidders, subcontractors and suppliers on its procurement

contracts.

Information on the availability of New York State

subcontractors and suppliers is available ffom:

NYS Department of Economic Development
Division for Small Business
Albany, New York 12245

Telephone: 518-292-5100
Fax: 518-292-5884
email: opa@esd.n-v.gov

A directory of certified minority and women-owned business

enterprises is available from:

NYS Department of Econornic Development
Division of Minority and Women's Business Development
633 Third Avenue
New York, NY 10017
212-803-2414
email: mwbecertifi cation@,esd.ny. gov
https ;//ny. newn)vcontracts. coniilrrontEnd/V en d orS earch Pu

blic.asp

The Omnibus Procurement Act of 1992 requires that by
signing this bid proposal or contract, as applicable,
Contractors certit/ that whenever the total bid amount is
greafe.r than $l million:

(a) The Contractor has made reasonable effofts to encourage

the participation of New York State Business Entetprises as

suppliers and subcontractors, including ceftihed minority and

women-owned business enterprises, on this project, and has

retained the documentation of these efforts to be plovided

upon request to the State;

(b) The Contractor has complied with the Federal Equal

Opporlunity Act of 1972 (P,L.92-261), as amended;

(c) The Contractor agrees to make reasonable effofts to

provide notification to New York State residents of
employment opportunities on this project through listing any

such positions with the Job Service Division of the New York
State Department of Labor, or providing such notilìcation in
'such manner as is Çonsistent with existing collective

bargaining contracts'or agreements. The Contractor agrees to

document these efforts and to provide said documentation to

the State upon request; and

(d) The Contractor acknowledges notice that the State may

seek to obtain offset credits from foreign countries as a result

ofthis contract and agrees to cooperate with the State in these

efforts.

2I. RECIPROCITY AND SANCTIONS PROVISIONS.
Bidders àre hereby notified that if their principal place of
business is located in a country, nation, province, state or

political subdivision that penalizes New York State vendors,

and if the goods or services they offer will be substantially

produced or perfotmed outside New York State, the Omnibus

Procurement Acf 1994 and 2000 amendments (Chapter 684

and Chapter 383, respectivety) require that they be denied

contracts which they would otherwise obtain. NOTE: As of
May 15, 2002, the list of discriminatory jurisdictions subject

to this provision includes the states of South Carolina, Alaska,

West Virginia, Wyoming, Louisiana and Hawaii, Contact

NYS Department of Economic Development for a curent list

ofjurisdictions subject to this provision.

11 COMPLIANCI]" WITH NEW YO K STATE
INF'ORMATI N SF"CI]RITY CH ANT)

NOTIFICATION ACT.
provisions of the New York

Contractor shall comply with the

State Information Security Breach

and Notihcation Act (General Business Law Section 899-aa;

State Technology Law Section 208).

23. COMPLI CE WITH CONSIII,TANT
DISCLOSURE LAW. If this is a contract for
services, defined for purposes of this requirement

consulting
to include

analysis, evaluation, research, training, data processing,

computçr programming, engineering, environmental, health,

and mental health services, accounting, auditing, paralegal,

legal or similar services, then, in accordance with Section 163

(a-g) of the State Finance Law (as amended by Chapter l0 of
the Laws of 2006), the Contractor shall timely, accurately and

properly comply with the requirement to submit an annual

employment report for the contract to the agency that awarded
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the contract, the Department of Civil Service and the State

Comptroller.

24. PROCUREMENT LOBBYING. To the extent this
agreement is a "procurement contract" as defìned by
State Finance Law Sections 139-j and 139-k, by signing this
agreement the contractor certifies and affirms that all
disclosures made in accordance with State Finance Law
Sections 139-j and 139-k are complete, true and accurate. In

the event such certification is found to be intentionally false or
intentionally incomplete, the State may terminate the

agreement by providing written notification to the Contractor
in accordance with the terms of the agreement.

25. CERTIFICATION OF REGISTRATION TO
(-OI,I,F],CT SAI,ES AND COMPT"NSATING IISE TAX
BY CERTAIN STATE CONTRACTORS. AFFILIATES
AND SUBCONTRACTORS.
To the extent this agreement is a contract as defined by Tax

Law Section 5-a, if the contractor fails fo make the

certification required by 1-ax Law Section 5-a or if during the

term of the contract, the Department of Taxation and Finance

or the covered agency, as defined by Tax Law 5-a, discovers

that the ceúification, made under penalty of perjury, is false,

then such failure to file or false ceftification shall be a material

breach of this contract and this contract may be terminated' by

providing written notification to the Contractor in accordance

with the terms of the agreement, if the covered agency

determines that such action is in the best interest of the State.

26. IRAN DIVESTMENT ACT. By entering into this

Agreement, Contractor ceftifies in accordance with State

Finance Law $ 165-a that it is not on the "Entities Determined

to be Non-Responsive Bidders/Offerers pursuant to the New

York State Iran Divestment Act of 2012" ("Prohibited Entities

List") posted at:

http ://www.o gs. ny. sov/about/regs/docs/ListofLntities. pclf

Contractor further certifies that it will not utilize on this

Contract any subcontractor that is identified on the Prohibited

Entities List. Contractor agrees that should it seek to renew or

extend this Contract, it must provide the same ceftif,rcation at

the time the Contract is renewed or extended. Contractor also

agrees that any proposed Assignee of this Contract will be

required to ceftiô/ that it is not on the Prohibited Entities List
before the contract assignment will be approved by the State'

During the term of the Contract, should the state agency

receive information that a person (as defrned in State Finance

Law $165-a) is in violation of the above-referenced

certifrcations, the state agency will review such information
and offer the person an oppot'tunity to respond. If the person

fails to demonstrate that it has ceased its engagement in the

investment activity which is in violation of the Act within 90

days after the determination of such violation, then the state

agençy shall. take such action as may be appropriate and

provided for by law, ru!e, or contract, including, but not

limited to, imposing sanctions, seeking compliance,

recovering damages, or declaring the Contractor in default.

The state agency reserves the right to reject any bid, request

fol assignrnent, renewal or extension for an entity that appears

on the Prohibited Entities List prior to the award, assignment,

renewal or extension of a contract, and to pursue a

responsibilify review with respect to any entity that is awarded

a contract and appears on the Prohibited Entities list after

contract award.
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APPENDIX B
(For DBR ERP Contracts)

Standard Clauses for All New York State Deþartment
of Environmental Conservation Contracts

The pafiies to the attached contract, license, lease, grant, amendment ot'other agreement of any kind (hereinafter

"the contract" or "this conhact") agree to be bound by the following clauses which are hereby made a part of the contract.

The word "Contractor" herqin refers to any palty to the contract, other than the New York State Deparlment of
Environmental Conselr¿ation (hereinafter "Depallment").

I. Postponement, suspension, abandonment or
termination by the Department:

The Department shall have the right to postpone, suspend,

abandon or terminate this contract, and such actions shall in
no event be deemed a breach of contract. In the event of
any termination, postponement, delay, suspension or
abandonment, the Contractor shall immediately stop work,
take steps to incur no additional obligations, and to limit
fulther expenditures. Within 15 days of receipt of notice, the

Contractor shall deliver to the Department all data, reports,
plans, or other documentation related to the performance of
this contract, including but not limited to source codes and

specifications, guarantees, warranties, as-built plans and

shop drawings. In any of these events, the Department shall

make settlement with the Contractor upon an equitable basis

as determined by the Deparfment which shall fix the value of
the work which was performed by the Contractor prior to the

postponement, suspension, abandonment or termination of
this contract. This clause shall not apply to this contract if
the contract contains other provisions applicable to

postponement, suspension or teminatìon of the contract.

IL lndemnification and Hold harmless The
Contractor agrees that it will indemnify and save hatmless

the Department and the State of New York from and against

all losses from claims, demands, payments, suits, actions,

recoveries and judgments of every nature and description
brought or recovered against it by reason ofany omission or

tortious act of the Contractor, its agents, employees,

suppliers or subcontractors in the performance of this
contract which are shown to have been the result of
negligence, gross negligence or reckless, wanton or
intentional misconduct; except that the Contractor shall not
be obligated to so indemnifu and save hatmless with respect
to those matters desuibed in ECL 56-0509.1 during those
periods in which the protection afforded under ECL
56-0509. I is in effect.

IIL Conflict of Interest
(a) Organizational eS!üCL-SflIlqIgSL To the best of the

Contractor's knowledge and belief, the Contractor warrants

that there are no relevant facts or circumstances which could
give rise to an organizational conflict of interest, as herein
defined, or that the Contractor has disclosed all such relevant
information to the Deparlment.

(1) An organizational conflict of interest exists when the

nature of the work to be performed under this contract may,

without some restriction on future activities, impair or
appear to impair the Contractor's objectivity in performing
the work for the Deparlment.

(2) The Contractor agrees that if an actual, or potential
organizational conflict of interest is discovered at any time
after award, whether before or during perfotmance, the

Contractor will immediately make a full disclosure in

writing to the Department. This disclosure shall include a

description of actions which the Contractor has taken or

proposes to take, after consultation with the Department, to

avoid, mitigate, or minimize The actual or potential conflict.

(3) To the extent that the work under this contract requires

access to personal, proprietary or confidential business or

financial data ofpersons or other companies, and as long as

such data remains proprietary or confidential, the Contractor
shall protect such data from unauthorized use and disclosure

and agrees not to use it to compete with such companies.

(b) Personal Conflict of Interest: The following provisions

with regard to management or professional level employee

personnel performing under this contract shall apply until
the earlier of the temination date of the affected

employee(s) or the duration of the contract.

(1) A personal conflict ofinterest is defined as a relationship
of an employee, subcontractor employee, or consultant with
an entity that may impair or appear to impair the objectivity
of the employee, subcontractor employee, or consultant in

performing the contract work, The Contractor agrees to

notifu the Department immediately of any actual or potential
personal conflict of interest with regard to any such person

working on or having access to information regarding this

contract, as soon as Contractor becomes aware of such

conflict. The Department will notifl the Contractor of the

appropriate action to be taken,

(2) The Contractor agrees to advise all management or

professional level employees involved in the work of this
contract, that they must repoft any personal conflicts of
interest to the Contractor. The Contractor must then advise

the Department which will advise the Contractor of the

appropriate action to be taken.
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(3) Unless waived by the Department, the Contractor
shall certifl, annually that, to the best of the Contractor's
knowledge and beliel all actual, apparent or potential
conflicts ofinterest, both personal and organizational, as

defined herein, have been reported to the Depaftment.
Such certification must be signed by a senior executive
of the Contractor and submitted in accordance with
inskuctions provided by the Department. Along with
the annual certification, the Contractor shall also submit
an update ofany changes in any conflict of interest plan
submitted with its proposal for this contract. The initial
certification shall cover the one-year period flom the

date of contract award, and all subsequent cerlifications
shall cover successive annual periods thereafter. The

certif,rcation is to be submitted no later than 45 days after

the close ofthe previous certification period covered.

(4) In performing this conkact, the Contractor
recognizes that its employees may have access to data,

either provided by the Deparlment or first generated

during contract performance, of a sensitive nature which
should not be released without Department approval. If
this situation occurs, the Contractor agrees to obtain
confidentiality agreements from all affected employees

working on requirements under this contract including
subcontractors and consultants. Such agreements shall

contain provisions which stipulate that each employee

agrees not to disclose, either in whole or in paft, to any

entity extemal to the Department, Depallment of Health
or the New York State Department of Law, any

information or data provided by the Department or fltrst

generated by the Contractor under this contract, any

site-specific cost infomation, or any enforcement
strategy without first obtaining the written permission of
the Department. lf a Contractor, through an employee

or otherwise, is subpoenaed to testiSr or produce

documents, which could result in such disclosure, the

Contractor must provide immediate advance notification
to the Department so that the Depaftment can authorize
such disclosure or have the opportunity to take action to
prevent such disclosure. Such agreements shall be

effective for the lif'e of the contract and for a period of
five (5) years after completion of the contract,

(c) Remedies - The Department may terminate this
contract in whole or in part, if it deems such termination
necessary to avoid an organizational or personal conflict
of interest, or an unauthorized disclosure of information.
If the Contractor fails to make required disclosures or
misrepresents relevant infomation to the Department,
the Department may terminate the contract, or pursue

such other remedies as may be permitted by the terms of
Clause I of this Appendix or other applicable provisions
of this contract regarding termination.

(d) The Conû actor will be ineligible to make a proposal

or bid on a contract for which the Contractor has

developed the statement of work or the solicitation
package

(e) The Contractor agrees to insert in each subcontract or
consultant agreement placed hereunder (except for
subcontracts or consultant agreements for well drilling,
fence erecting, plumbing, utility hookups, security guard

services, or electrical services) provisions which shall

conform substantially to the language of this clause,

including this paragraph (e), unless otherwise authorized

by the Department.

If this is a contract for work related to action at an

inactive hazardous waste site, the following
paragraph shall apply to those Contractors whose

work requires the application of professional
judgment: It does not apply to construction
contracts,

(f) Due to the scope and nature of this contract, the

Contractor shall observe the following restrictions on

future hazardous waste site contracting for the duration
ofthe contract.

(l) The Contractor, during the life of the work
assignment and for a period of three (3) years after the

completion of the work assignment, agrees not to enter

into a contract with or to represent any party with respect

to any work relating to remedial activities or work
pertaining to a site where the Contractor previously
performed work for the Department under this contract
without the prior written approval of the Deparfment.

(2) The Contractor agrees in advance that if any

bids/proposals are submitted for any work for a third
party that would require written approval of the

Department prior to entering into a contract because of
the restrictions ofthis clause, then the bids/proposals are

submitted at the Contractor's own risk, and no claim

shall be made against the Department to recover

bid/proposal costs as a direct cost whether the request

for authorization to enter into the contract is denied or

approved.

IV. Requests for Payment All requests for
payment by the Contractor must be submitted on forms
supplied and approved by the Department. Each

payment request must contain such items of information
and supporting documentation as are required by the

Department, and shall be all-inclusive for the period of
time covered by the payment request.

2
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V. Compliance with Federal requirements To
the extent that federal funds are provided to the Contractor
or used in paying the Contractor under this contract, the
Contractor agrees that it will cornply with all applicable
federal laws and regulations, including but not limited to
those laws and regulations under which the Federal funds

were authorized. The Contractor further agrees to insert in

any subcontract hereunder, provisions which shall conform
substantially to the language of this clause.

VI. Independent Contractor The Contractor shall
have the status ofan independent contractor. Accordingly,
the Contractor agrees that it will conduct itself in a manner
consistent with such status, and that it will neither hold itself
out as, nor claim to be, an officer or employee of the

Deparlment by reason of this contract. It further agrees

that it will not make any claim, demand or application to the

Department for any right or privilege applicable to an

officer or employee of the Department, including but not
limited to worker's compensation coverage, unemployment
insurance benefits, social security coverage, or retirement
membership or credit.

VII. Compliance with applicable laws

(a) Prior to the commencement of any work under this
contract, the Conhactor is required to meet all legal

requirements necessary in the performance of the contract'
This includes but is not limited to compliance with all
applicable federal, state and local laws and regulations
promulgated thereunder. It is the Contractor's responsibilify
to obtain any necessary permits, or other authôrizations.
By signing this contract, the Contractor affirmatively
represents that it has complied with said laws, unless it
advises the Department otherwise, in writing. The

Depa(ment signs this contract in reliance upon this
representation.

(b) During the term of this contract, and any extensions
thereof, the Contractor must remain in compliance with said

laws. A failure to notifu the Department of noncompliance
of which the Conhactor was or should have been aware,

may be considered a material breach of this contract.

VIII. Dispute Resolution The parties agree to the
following steps, or as many as are necessary to resolve
disputes between the Department and the Contractor.

(a) The Contractor specifically agrees to submit, in the
first instance, any dispute relating to this contract to the

designated individual, who shall render a written decision
and furnish a copy thereof to the Conhactor.

(1) The Contractor must request such decision in writing
no more than fifteen days after it knew or should have

known of the facts which are the basis of the dispute.

(2) The decision ofthe designated individual shall be the

final DEC determination, unless the Contractor fìles a

written appeal of that decision with the designated appeal

individual("DAI") within twenty days of receipt of that

decision.

(b) Upon receipt of the written appeal, the DAI, will review
the record and decision. Following divisional procedures in

effect at that time, the DAI willtake one of the following
actions, with written notice to the Contractor.

(1) Remand the matter to the program staff for further
negotiation or information if it is detemined that the matter

is not ripe for review; or
(2) Determine that there is no need for furlher action, and

that the determination of the designated individual is

confirmed; or
(3) Make a determination on the record as it exists.

(c) The decision of the DAI shall be the final DEC
decision unless the Contractor files a written appeal of that

decision with the Chair of the Contract Review Committee
('CRC') within twenty days of receipt of that decision.

The designated individual to hear disputes is

G. Heitzman, Director, Remedial Bureau C

(Name and Title)

625 Broadway, l lth Floor
Albany, NY 12233-7014

(Address)

(s 18) 402-9662
(Telephone)

The designated appeal individual to review decisions is

M. Ryan, Assistant Division Director

(Name and Title)

625 Broadway,l}th Floor, Albany, NY 12233-701 I

(Address)

(st8) 402-9706

(Telephone)

The Chair of the Contract Review Committee is

Depadment of Environmental Conservation
Nancy W. Lussier Chair
Contract Review Committee
625 Broadway, 10tr' Floor
Albany, NY 12233-5010
Telephone : (5 1 8) 402-9228

J
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(d) Upon receipt of the wlitten appeal, the Chair of the

CRC, in consultation with the members of the CRC and the

Offìce of General Counsel, will take one of the following
actions, or a combination thereof, with written notice to the
Contractor.

( I ) Remand the matter to program staff for additional fact
finding, negotiation, or other appropriate action; or

(2) Adopt the decision of the DAI; or

(3) Consider the matter for review by the CRC in
accordance with its procedures.

(e) Following a decision to proceed pursuant to (d) 3, above,

the Chair of the CRC shall convene a proceeding in

accordance with the CRC's established contract dispute

resolution guidelines. The proceeding will provide the

Contractor with an opportunify to be heard.

(f) Following a decision pursuant to (d) 2 or (d) 3, the CRC
shall make a written recommendation to the Assistant
Commissioner for Administration who shall render the final
DEC determination.

(g) At any time during the dispute resolution process, and

upon mutual agreement of the parties, the Office of
Hearings and Mediation Services (OHMS) may be

requested to provide mediation services or other appropriate
means to assist in resolving the dispute. Any findings or
recommendations made by the OHMS will not be binding
on either parly.

(h) Final DEC determinations shall be subject to revrew
only pursuant to Article 78 of the Civil Practice Law and

Rules.

(i) Pending finaldetennination of a dispute hereunder, the

Contractor shall proceed diligently with the performance of
the Contract in accordance with the decision of the

designated individual. Nothing in this Contract shall be

construed as making final the decision of any administrative
officer upon a question of law.

O Notwithstanding the foregoing, at the option of the

Contractor, the following shall be subject to review by the

CRC: Disputes arising under Article 15-A of the
Executive Law (Minority and Women Owned Business
participation), the Department's detetmination with respect

to the adequacy of the Contractor's Utilization Plan, or the

Contractor's showing of good faith effofis to comply
therewith. A request for a review before the CRC should

be made, in writing, within twenty days of receipt of the

Deparlment's determi nation.

(k) The CRC will promptly convene a review in accordance

with Article 15-A of the Executive Law and the regulations
promulgated thereunder.

IX. Labor Law Provisions

(a) When applicable, the Contractor shall post, in a location
designated by the Department, a copy of the New York
State Depaftment of Labor schedules of prevailing wages

and supplements for this project, a copy of all
re-determinations of such schedules for the project, the

Workers' Compensation Law Section 5l notice, all other

notices required by law to be posted at the site, the

Depaftment of Labor notice that this project is a public

work project on which each worker is entitled to receive the

prevailing wages and supplements for their occupation, and

all other notices which the Deparfment directs the

Contractor to post. The Contractor shall provide a surface

for such notices which is satisfactory to the Depafiment.

The Contractor shall maintain such notices in a legible
manner and shall replace any notice or schedule which is
damaged, defaced, illegible or removed for any reason.

Contractor shall post such notices before commencing any

work on the site and shall maintain such notices until all

work on the site is complete.

(b) When appropriate, contractor shall distribute to each

worker for this Contract a notice, in a fom provided by the

Depafiment, that this project is a public work project on

which each worker is entitled to receive the prevailing wage

and supplements for the occupation at which he or she is

working. Worker inclùdes employees of Conhaçtor and

all Subcontractors and all employees of suppliers entering

the site. Such notice shall be distributed to each worker

before they staú perfotming any work of this contract' At
the time of distribution, Contractor shall have each worker

sign a statement, in a form provided by the Department,

ceftifuing that the worker has received the notice required

by this section, which signed statement shall be maintained

with the payroll records required by the following
paragraph (c).

(c) Contractor shall maintain on the site the original
certified payrolls or certihed hanscripts thereof which

Contractor and all ofits Subconhactors are required to

maintain pursuant to the New York Labor Law Section 220

Contractor shall maintain with the payrolls or transcripts

thereof, the statements signed by each worker pursuant to

paragraph (b).

(d) Within thiúy days of issuance of the first payroll, and

every thirty days thereafter, the Contractor and every

subcontractor must submit a transcript of the original
payroll to the Department, which transcript must be

subscribed and affirmed as true under penalty of perjury.
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X. Offset In accordance with State Law, the Department
has the authority to administratively ofßet any monies due

it from the Contractor, ÍÌom payments due to the Contractor
under this contract. The Department may also (a) assess

interest or late payment charges, and collection fees, if
applicable; (b) charge a fee for any dishonored check; (c)
refuse to renew ceftain licenses and pemits.

XI. Tax Exemption Pursuant to Tax Law Section 11 16,

the State is exempt from sales and use taxes, A standard
state'voucher is sufficient evidence thereof. For federal
excise taxes, New York's registration Number 14740026K
covers tax-free transactions under the Intemal Revenue
Code.

XII. Litigation Support In the event that the Depaftment
becomes involved in litigation related to the subject matter
ofthis contract, the Contractor agrees to provide
background support and other litigation support, including
but not limited to depositions, appearances, and testimony.
Compensation will be negotiated and based on rates

established in the contract, or as may otherwise be provided
in the contract.

XIII Equipment Any equipment purchased with funds
provided under this corrtract, shall remain the property of
the Department, unless otherwise provided in the contract.
The Contractor shall be liable for all costs for maintaining
the propefty in good, usable condition. It shall be retumed
to the Department upon completion of the contract, in such
condition, unless the Department elects to sell the
equipment to the Contractor, upon mutually agreeable
terms.

XIV, Inventions or Discoveries Any invention or
discovery first made in performance of this Contract shall
be the property of the Department, unless otherwise
provided in the contract. The Contractor agrees to provide
the Department with any and all materials related to this
property. At the Department's option, the Contractor may
be granted a non-exclusive license.

XV. Patent and Copyright Protection
If any patented or cop¡,righted material is involved in or
results ÍÌom the performance of this Contract, this Article
shall apply.

(a) The Contractor shall, at its expense, defend any suit
instituted against the Department and indemnifu the
Department against any award of damages and costs made
against the Department by a finaljudgment of a court of last
resort based on the claim that any ofthe products, services
or consumable supplies furnished by the Contractor under
this Contract infringes any patent, copyright or other
proprietary right; províded the Deparlment gives the
Contractor:

(l) prompt wriften notice of any action, claim or threat of
inÍÌingement suit, or other suit, and

(2) the opportunity to take over, settle or defend such action
at the Contractor's sole expense, and

(3) all available information, assistance and authority
necessary to the action, at the Contractor's sole expense.

(4) The Contractor shall control the defense ofany such

suit, including appeals, and all negotiations to effect
settlement, but shall keep the Deparlment fully informed
conceming the progress of the litigation.

(b) If the use of any item(s) or parts thereof is held to
infringe a patent or copyright and its use is enjoined, or
Contractor believes it will be enjoined, the Contractor shall
have the right, at its election and expense to take action in
the following order of precedence:

(l) procure for the Department the right to continue using

the same item or parts thereof;

(2) modifo the same so that it becomes non-infringing and

of at least the same quality and performance;

(3) replace the item(s) or pafts thereof with noninfringing
items of at least the same quality and performance;

(4) if none of the above remedies are available, discontinue
its use and eliminate any future charges or royalties
pertaining thereto. The Contractor will buy back the

infringing product(s) at the State's book value, or in the

event of a lease, the parlies shall terminate the lease. If
discontinuation or elimination results in the Contractor not
being able to perform the Contract, the Contract shall be

terminated.

(c) In the event that an action at law or in equity is

commenced against the Department arising out of a claim
that the Depaftment's use of any item or material pursuant to
or resulting from this Conhact infiinges any patent,

copyright or proprietary right, and such action is forwarded
by the Department to the Contractor for defense and

indemnification pursuant to this Article, the Department
shall copy all pleadings and documents forwarded to the
Contractor together with the forwarding correspondence
and a copy of this Contract to the Office of the Attomey
General of the State of New York. If upon receipt of such

request for defense, or at any time thereafter, the Contractor
is of the opinion that the allegations in such action, in whole
or in parf, are not covered by the indemnif,rcation set forth in

this Arficle, the Contractor shall immediately notiSr the

Department and the Office of the Attomey General of the
State of New York in writing and shall specifo to what
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extent the Contractor believes it is and is not obligated to
defend and indemniS, under the terms and conditions of this
Conhact. The Contractor shall in such event protect the
interests of the Deparlment and State of New York and

secure a continuance to permit the State of New York to
appear and defend its interests in cooperation with
Contractor as is appropriate, including any jurisdictional
defenses which the Depaúment and State shall have.

(d) The Contractor shall, however, have no liability to the
Deparlment under this Article if any infringement is based

upon or arises out of: (l) compliance with designs, plans,

or specifications furnished by or on behalf of the
Department as to the items; (2) alterations of the items by
the Department; (3) failure of the Deparlment to use

updated items provided by the Contractor for avoiding
infringement; (4) use of items in combination with
apparatus or devices not delivered by the Contractor; (5) use

of items in a manner for which the same were neither
designed nor contemplated; or (6) a patent or copyright in

which the Department or any affiliate or subsidiary of the

Department has any direct or indirect interest by license or
otherwise.

(e) The foregoing states the Contractor's entire liability for,
or resulting ÍÌom, patent or copyright infringement or claim
thereof.

XVI. Force Majeure The term Force Majeure shall

include acts of God, work stoppages due to labor disputes or
strikes, fires, explosions, epidemics, riots, war rebellion,
sabotage or the like. If a failure of or delay in performance
by either party results from the occuffence of a Force
Majeure event, the delay shall be excused and the time for
performance extended by a period equivalent to the time
lost because ofthe Force majeure event, ifand to the extent
that:

(a) The delay or failure was beyond the control of the pafty
affected and not due to its fault or negligence; and

(b) The delay or failure was not extended because of the

affected pady's failure to use all reasonable diligence to
overcome the obstacle or to resume performance
immediately after such obstacle was overcome; and

(c) The affected party provides notice within (5) days of the

onset of the event, that it is invoking the protection of this
provision.

XVII. Freedom of Information Requests The
Contractor agrees to provide the Department with any

records which must be released in order to comply with a
request pursuant to the Freedom of Information Law. The
Depafiment will provide the contractor with an opportunity
to identif, material which may be protected ÍÌom release

and to supporl its position

XVIII. Precedence In the event of a conflict between the

terms of this Appendix B and the terms of the Contract
(including any and all attachments thereto and amendments
thereof, but not including Appendix A), the terms of this
Appendix B shall control. In the event of a conflict
between the terms of this Appendix B, and the terms of
Appendix A, the terms of Appendix A shall control.

XIX. Articlel5-Requirements

PARTICIPATION BY MINORITY GROUP
MEMBERS AND WOMEN WITH RESPECT TO
STATE CONTRACTS: REOUIREMENTS AND
PROCEDURES

(a) General Provisions

(l)The Depafiment is required to implement the provisions

of New York State Executive Law Article 15-A and 5

NYCRR Parts 142-144 ("MWBE Regulations") for all

State contracts as defined therein, with a value (l) in excess

of S25,000 for labor, services, equipment, materials, or any

combination of the foregoing or (2) in excess of $100,000
for real property renovations and construction.

(2)The Contractor to the subject contract (the "Contractor"
and the "Contract," respectively) agrees, in addition to any

other nondiscrimination provision of the Contract and at no

additional cost to the New York State Department (the

"Department", to fully comply and cooperate with the

Department in the implementation of New York State

Executive Law Article 15-4. These requirements include
equal employment opportunities for minorify group

members and women ("EEO") and contracting
opportunities for certified minority and women-owned
business enterprises ("MWBEs"). Contractor's
demonstration of "good faith efforts" pursuant to 5 NYCRR

$ 142.8 shall be a part of these requirements. These

provisions shall be deemed supplementary to, and not in
lieu of, the nondiscrimination provisions required by New
York State Executive Law Article 15 (the "Human Rights

Law") or other applicable federal, state or local laws.

(3)Failure to comply with all of the requirements herein

may result in a finding of non-responsiveness,
non-responsibility and/or a breach ofcontract, leading to

the withholding of funds or such other actions, liquidated
damages pursuant to Section VII of this Article or
enforcement proceedings as allowed by the Contract.
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(b) Contract Goals
( l)For purposes of this procurement, the Department hereby
establishes an overall goal of 20o/o for Minority and

Women-Owned Business Enterprises ("MWBE")
participation , t0 o/o for Minority-Owned Business
Enterprises ("MBE") participation and lo 0/o for
Women-Owned Business Enterprises ("WBE")
participation (based on the curent availability of qualified
MBEs and WBEs).

(2)For purposes of providing meaningful parlicipation by
MWBEs on the Contract and achieving the Contract Goals
established in Section II-A hereof, Contractor should
reference the directory of New York State Cerlif,red
MWBEs found at the following internet address;

h t t p : : i r.vr.r, r.l'. c s<ì, nv. gov:'nt rvbc. h tr n I

Additionally, the Contl'actor is encouraged to contact the
Division of Minority and Woman Business Development
((s | 8) 292 - 52s0 ; (212) 803 -24 t 4 ; or (7 I 6) 846-8200) to
discuss additional methods of maximizing participation by
MWBEs on the Contract.

(3)Where MWBE goals have been established herein,
pursuant to 5 NYCRR $ 142.8, Contractor must document
"good faith efforts" to provide meaningful participation by
MWBEs as subcontractors or suppliers in the performance
of the Contract. In accordance with Section 3 I 6-a of
Article l5-A and 5 NYCRR $142.13, the Contractor
acknowledges that if Contractor is found to have willfully
and intentionally failed to comply with the MWBE
participation goals set forth in the Contract, such a f,rnding

constitutes a breach ofcontract and the Contractor shall be

liable to the Department for liquidated or other appropriate
damages, as set forth herein.

(c) Equal Employment Opportunity (EEO)

(l) Contractor agrees to be bound by the provisions of
Article 15-A and the MWBE Regulations promulgated by
the Division of Minority and Women's Business
Development of the Department of Economic Development
(the "Division"). If any of these terms or provisions
conflict with applicable law or regulations, such laws and

regulations shall supersede these requirements. Contractor
shall comply with the following provisions of Article l5-A:

(i)Contractor and Subcontractors shall undertake
or continue existing EEO programs to ensure that
minority group members and women are afforded
equal employment opportunities without
discrimination because of race, creed, color,
national origin, sex, age, disability or marital
status. For these purposes, EEO shall apply in the

areas of recruitment, employment, job assignment,
promotion, upgrading, demoti on, transfer, layoff,
or termination and rates of pay or other forms of
compensation,

(ii)The Contractor shall submit an EEO policy
statement to the Deparlment within seventy two
(72) hours after the date ofthe notice by
Department to award the Contract to the
Contractor,

(iii)IfContractor or Subcontractor does not have

an existing EEO policy statement, the Department
may provide the Contractor or Subcontractor a

model statement. This statement can'be found at

the link provided in Section 8.

(iv)The Contractor's EEO policy statement shall

include the following language:

a. The Contractor will not discriminate
against any employee or applicant for
employment because of race, creed,

color, national origin, sex, age, disability
or marital status, will undertake or
continue existing EEO programs to
ensure that minority group members and

women are afforded equal employment
opportunities without discrimination, and

shall make and document its
conscientious and active efforts to
employ and utilize minority grouP

members and women in its work force.

b. The Contractor shall state in all
solicitations or advettisements for
employees that, in the performance of the

contract, all qualified applicants will be

afforded equal employment opportunities
without discrimination because of race,

creed, color, national origin, sex, age,

disability or marital status.

c. The Contractor shall request each

employer Department, labor union, or
authorized representative of workers with
which it has a collective bargaining or
other agreement or understanding, to

furnish a written statement that such

employer Depattment, labor union, or

representative will not discriminate on

the basis ofrace, creed, color, national
origin, sex age, disability or marital status

and that such union or representative will
affìrmatively cooperate in the
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irnplementation of the Contractor's
obligations herein.

d. The Contractor will include the
provisions ofSubdivisions (a) through (c)
ofthis Subsection 4 and Paragraph "E" of
this Section III, which provides for
relevant provisions of the Human Rights
Law, in every subcontract in such a
manner that the requirements of the
subdivisions will be binding upon each

subcontractor as to work in connection
with the Contract.

e. BBO Contract Goals for the purposes of
this procurement, the Department hereby
establishes a goal of l0% Minority
I-,abor Force Participation, .!-S Female
Labor Force Participation.

(2) Staffing Plan Fom

To ensure compliance with this Section, the
Contractor shall submit a staffing plan to
document the composition of the proposed
workforce to be utilized in the performance of the

Contract by the specified categories listed,
including ethnic background, gender, and Federal
occupational categories. Contractors shall

complete the Staffing plan form and submit it as

part of their bid or proposal or within a reasonable

time, but no later than the time of award of the
contract.

(i) Once a contract has been awarded and

during the term of Contract, Conhactor is

responsible for updating and providing
notice to the Department of any changes
to the previously submitted Stafhng Plan.
This information is to be submitted on a
quarterly basis during the term of the
Contract to repoft the actual workforce
utilized in the performance of the
Contract by the specif,red categories listed
including ethnic background, gender, and

Federal occupational categories. The
Workforce Reporl must be submitted to
report this information.

(ii) Separate forms shall be completed by
Contractor and any subcontractor
performing work on the Contract.

(3) Workforce Employment Utilization Report Form
("Workforce Reporl")

(iii) In limited instances, Contractor may not
be able to separate out the workforce
utilized in the performance of the
Contract fiom Contractor''s and/or
subcontractor's total workfolce. When a

separation can be rnade, Contractor shall
submit the Workforce Reporl and

indicate that the information provided
related to the actual workforce utilized on

the Contract. When the workforce to be

utilized on the contract cannot be

separated out from Contractor's andlor
subcontractor's total workforce,
Contractor shall submit the Workforce
Report and indicate that the information
provided is Contractor's total workforce
during the subject time frame, not limited
to work specifically under the Contract.

(2) Contractor shall comply with the provisions of the

Human Rights Law, all other State and Federal
statutory and constitutional non-discrimination
provisions. Contractor and subcontractors shall

not discriminate against any employee or applicant
for employment because oirace, creed (religion),
color, sex, national origin, sexual orientation,
military status, age, disability, predisposing
genetic characteristic, marital status or domestic

violence victim status, and shall also follow the

requirements of the Human Rights Law with
regard to non-discrimination on the basis of prior

criminal conviction and prior arest.

(d) MWBE Utilization Plan

( I ) The Contractor represents and wan ants that Contractor
has submitted an MWBE Utilization Plan either prior to, or
at the time of, the execution of the contract.

(2) Contractor agrees to use such MWBE Utilization Plan

for the performance of MWBEs on the.Contract pursuant to

the prescribed MWBE goals set forth in Section III-A of
this Appendix.

(3)Contractor furfher agrees that a failure to submit and/or

use such MWBE Utilization Plan shall constitute a material

breach of the tems of the Contract, Upon the occurence of
such a material breach, Depadment shall be entitled to any

remedy provided herein, including but not limited to, a
hnding of Contractor non-responsiveness.

(e) Waivers

(l)For Waiver Requests Contractor should use Waiver
Request Form.
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(2)lf the Contractor, after making good faith effofts, is
unable to comply with MWBE goals, the Contractor may
submit a Request for Waiver form documenting good faith
effoÉs by the Contractor to meet such goals. If the
documentation included with the waiver request is

complete, the Department shall evaluate the request and

issue a written notice of acceptance or denial within twenty
(20) days ofreceipt.

(4) If the Department, upon review of the MWBE
Utilization Plan and updated Quarterly MWBE Contractor
Compliance Reporls determines that Contractor is failing or
refusing to comply with the Contract goals and no waiver
has been issued in regards to such non-compliance, the
Department may issue a notice of deficiency to the
Contractor. The Contractor must respond to the notice of
def,rciency within seven (7) business days ofreceipt. Such
response may include a request for partial or total waiver of
MWBE Contract Goals.

(f Quarterly MWBB Contractor Compliance Report

Contractor is'required to submit a Quarterly MWBE
Contractor Compliance Report Form to the Department by
the lOth day following each end of quarter over the tem of
the Contract documenting the progress made towards
achievement of the MIWBE goals of the Contract.

(g) Liquidated Damages - MWBE Participation

(l)Where Depaftment determines that Contractor is not in
compliance with the requirements of the Contract and

Contractor refuses to comply with such requirements, or if
Contractor is found to have willfully and intentionally
failed to comply with the MWBE participation goals,

Contractor shall be obligated to pay to the Department
liquidated damages.

(2) Such liquidated.damages shall be calculated as an

amount equaling the difference between:

(i) All sums identified for payment to MWBEs had

the Contractor achieved the contractual MWBE
goals; and

(ii) All sums actually paid to MWBEs for work
performed or rnaterials supplied under the
Contract,

(3) In the event a determination has been made which
requires the payment of liquidated damages and such
identified sums have not been withheld by the Department,
Contractor shall pay such liquidated damages to the
Deparlment within sixty (60) days after they are assessed by
the Department unless prior to the expiration of such
sixtieth day, the Contractor has filed a complaint with the

Director of the Division of Minorily and Woman Business

Development pursuant to Subdivision 8 of Section 313 of
the Executive Law in which event the liquidated damages

shall be payable if Director renders a decision in favor of the

Department.

(h) Forms

The following forms referenced in Article XVIII 3-A-3, 38,
3C and 5A can be found at

http ://www. dec.ny, gov/about/4 8 8 54. htm I
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