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STATE Of NEW YORl(:
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
.-----......._--_._---..._--...._-_....__.--._------.--_.....--- ....-_.._-.

In the Matter of the Development and
Implementatian of an Environmental Investigation
and Remediation Response Program for the
Brooklyn Navy Yard Industrial Ps.rk by

The Brooklyn Nl:lVY Yard Development Corporation and
The City of New York,

Volunteer.s.

CONSIDERING.

CLEANUP
AGREEMENT

Index No.
02-000J-97-mr

1. The New York State Department ofEnvlronmental Consel'Yation
(the "Department") is responsible for enforcement of the Euvironm.ental Coaservation
Law of the State ofNf:W Yark ,'Eel"). This Agreement is entered into pursuant to the
Depanment's authority under tht law.

2. The Brooklyn Nav)' Yard Development Corporation (the
"BNYDC'1 i$ a loc.aJ development corporation pursuant to § 1411 off1le New York
Not-far-Profit Corporation Law, with its office on Flushing Avenue - Cumberland
Street. Brooklyn., New York. The City ofNew York (the "City") is a munic;ipal
corporation organized under the laws oftbe State ofNew York and the fee ownerofan
industrial and commercial park roeated in the Wuliamsburgh secdon ofBrooklyn, and
more particularly, in the northeastern portion ofproperty formerly held by the U.S.
Department of Defense, known as the Brooklyn Navy Yard. The City and BNYDe arc
hereinafter refeJ'Ted to as the Volunteers.

3. The "Site," which is the subject of this Agreement, ~onsists of
264 acres ofthe 353 acre industrial park located in the Wuliamsburgh section of
Brooklyn known l:lS me Brooklyn N&V}' Yard. The Navy Yard. in~luding the Site, is
lisred as Bloek 2023, Lot 1 in the tax records of the city ofNew York.. In 1801, the
United States Navy purchased the land on which the Navy Yard b lotated. The U.S.
Federal Oovernmcnt sold most of the land in the Navy Yard to the City ofNew York in
1970. Sinl;e 1971, the BNYDC has been the lessee ofthe City-owned portiOD of the
Navy Yatd excluding the Red Hood Water PolJution Control Plant A copy ofthe
Amended and Reslated Lea~ Agree.menl between the City ofNew York. as lessor. and
BNYDC, as I~see.dated June 6. J996, i$ attached as Exhibit A.
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4. The Navy Yard is bounded by the East River, Flushing Avenue
to the south, Kent Avenue 'to the east and Navy Stl'eet to the west. Located in tbe Na..,.
Yard, bur not within BNYDC's leasehold, is the 47 acre U.S. Navy Annex site, the 1B
a.ett Red. Hook Water Pollution Control Plant, the S-acre Federal Bureau ofPrisans site
and the 6-&cre U.S. Army Corps of Engineers site. Th(!] 3·II.Cfe site within the; Navy
Yard that was the former proposed location for a resource recovery facility is iubjecl to
.a sepmate order and, although within the BNYDC leasehold, is net covered by this
Agreement. A map ofthe Navy Yard, in~ludifig the Site, is attachccl as Exhibit B.

5. The Department designated the Navy Yard, incllldillg the enrire Size, 8.9 a
potentia!~ous waste site ("P" site J.D. No. 224019) in MQreh 1994. The Site. and
portions thereof, have been subject ro several environmental assessments. The
following environmental reports document the ql.m1ity of the subsurface soil, sediment.
groundwater. and surface waters throughout J'onions ofthe Site and the BNYDC
leasehold:

• Tectonic: Engineering Consultants. November 1988. "UP.S. Disl1'ibutiob
Fr;u;;iliry Emi,01&melllal A~!le.s3mUl'-·· Final.

• Wehnm Engineering COllsultiJ:lg Engineers. November 198&. "The SUe
En..,iTfmmenJal A,$sessm~13t ofBJJi/rJing"; 41," Final.

• BJasland. Bouek &. Lee Engineering Consultants.. 1991 &. 1m. "Phase 1& JI
Auessmenrs ofBuilding #41. Final.

• Blasland. Bouek & Lee Engineering Consultants. Match 1993. "Phllse 11
lmrmlgaJion ofCooling Waler TJ./Mels Qnd Dray Dock No.2 Stlmpli7Jg. "
Final.

• Bhuland, Bouck & Lee Engineering Consultants- July 1993. "FiNl[
E1Niron",enleU impact Slalement. Brooklyn. Ne..,., York Final.

• ENSR EnviTOlUDcntal, summarized by Raux Associates. Inc. Februaly 1995.
"Sumltlary ofAddilional/1Iwsligalion;r althe Bllilding No. 41 Facility. .. Final.

• fmning, Phillips and Molnar) May 1995. "Brooklyn NlllIJ YlUd Cogel'len~lioll

PIlJn1 Project. Pipf:/ine Roule • SDmpTing RUllI's. " Final.

• EnVUol1Ill.Cllta1 Consulting Technology. Im:. July 1995. "BroulJ)'II Navy Ymd
Cogeneration PrOjEct Join Fedtra!JSlale Permit AppJitUJlton Ptzcltt1ge." Final

• PMNC. A Joint Venture. February 1996. "Brooklyn Navy Yard Coge"uQ1;oJJ
P,ojecl J38 RY UndeTgrvlmd T,a1LJmbJir:m Line Summary a/Soil T8~/ing

Results. .. Final.
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• New York State Department of Environmental Coo.scrvatlon, 1995. "SJUficitd
Soil SampLi'lg." Final.

In addition, the following environmental site llSStssments were conducted at prope:rti~
contiguous to the BNYDC leasehold:

• Stone & Webste:r. 1990. "Sile AssessmenT Repo/'tfir R.ed Hook. .' Pinal.

• EA Engineering. Science. and Te:chc.olcgy. 19943. "Work PIQ1lp
EmJiroMtl!J'I,ul BaseliJ'Je Survf!)I Phase II at Naval Slario'l - New York SIIes
(Brooklyn Naval Station). "

• EA Engineering. Science, and Technology. 1994b. "Field StJmplillg Plan/or
bn/i7OJJJlltelllaJ BaselinE! SlI,.,.ey Pha~e II at NtnQ/ SUHiD1l - New York SilE!!
(B,oo!c/yn NQWJ/ Slalioll)." Final.

• EA Engi1l=inB, Science. 8JJd Technology. 1996 "Re6Jedial Action COlilpler;o,.
ReportJD' Remediation ~fTraYlsfo,me~ Site SoiL" Final.

The above-listed reports and investigations confirmed haz.iudgus waste
disposal and identified some additional areas ofcon~m for possible huardous waste
dispoSllI at the Navy Yard., both within the Site and outside the Site. Such concerns
ittcluded possible soil aod groundwa.ter contamination from polychlorinated biphenyls
("PCBs"), volatile organi~ compoW1ds C'VOCs", SemiVolatiIe Organic Compounds
("SVOC'), lead and cen.ain o1herheavy metals. Most of the environmental ~ncems
identified in the above reports have been addressed or are currently being addressed.
The Department hii!: not determined that a signifil;aDt threat to the pubJic health or
environment exists at the Navy Yard as a resvJt of these reports. The exisrence or
absence ofba.2Mdous was~ at the Site and any threats associated with those wastes will
~ detc:rmined by the investigations petfonned pursuant to this Agreement

6. A. ECL 27-1313.3 provides 1hat lh~ Department shalf be
responsible for remedial program5 at inactive hazardous waste disposal sites or
potential sites, except as provided in Section 1389-b of~ public Health Law. EeL
27-1313.3a provides that whenever the Commissioner ofEnvironmental Co~atioll
finds that huardous wastes at an inadive hazardous waste disposal site CDOstitvtes a
signifi~ant threat to the environmect. he may order the owner of such sire and/or any
person :responsible: for the disposal ofhazardous wastes at such sit!: (i) to develop an
inactive ha1Mdous waste disposal site remedial program. subject to the approval ofthe
Departmt:llt.. at such site, and (ii) to implement such prcgrum within reasonable time
limits specified in the Order.
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B. The Department also has the power. inter alia~ to provide
for the prevention and abatement of all water, lanl1, iU1d air pollution. EeL 3-03D1.1.i

C. Sedion 176 ofthe Navigation Law pemrilS. upon
Ilpproval by the Commissioner, any person to cleanup and remove a discharge of
petroleum without admission of responsibility for such discharge.

7. The Volunteers wish to enter into this Agreement in order to
ensure. and the Depanment hereby determines that this Agreement constitutes a
demonstration, that the response action undertaken under this Agreement wiH be: in
compli.lU1u with the EeL and will not;

(I) prevent or interfere signifi(.antly with my proposed.
ongoing or completed remediall'rogram at the Site, or

(2) expose the public health or the enYironment to a
significantly increased threat ofhann or damage.

8. The Volunteers shan implement a r;sponse program acceptable
to the Department sufficient to allow the 1JSe and development oftbe Site as lID

industrial and commercial park (the "Contemplated Use" and conseni to the terms and
conditlons of this Agreement.

9. The Volunteers also wish to enter into this Agreement in order to
resolve their potcntialliabitity for remediating the Existing Contamination (i.e.:
environmental conditions known or suspected). The Department fmds that such
resolution., undenslcen in accordance with the terms of tbis Agreement. is in the public
interest.

10. The Department and the Volunteers agree that the goals of this
Agreement are:

A.. for the Volunteers tr:I develop and implement a
DepartmeQt-alJprtlved investigation and n=mediation response program, in the fonn ofa
work plan, for the Site and to reimburse the State's ministrative costs as provided in
this Agreement; and

B. for the Department and the Trustee ofNew York State's
natund resource5. unda the circwnstances dcscn'"bed within this Agreement. to release
t.hc VollJDlcer.i and their S1lecesso:rs and assigns, lUlder the c:onditicns set forth in this
Agreetnent, from an)' and all claims., ilctions, suit3, and proceedings (including but not
limited to any claims for Sta~ administnltive costs) by the Department or by the
Trustee ofNew York State's natural resources (the "Trustee"), which tnIly arise under
any applicable la....'S as a result of trtvlrcnmental conditions at the; Site' that exist as of
the effective date of this Agreement.
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11. The e)(isteftce of this Agreement or the faet that the Volunteers
participated in activities pursuant to this Ag~ment shall not ~onstitute, be construed
as, Dor be considered an admission of Jiability, fault, wrongdoing, or vioJation orany
Jaw, regulation, or pcnnit condition by~ Volunt.c=crs. and shall not give rise to any
presumption of law or finding (If fact which shall inure to the benefit ofany third party.

12. The Volunteers agree to be bound by the terms of this
Agreemetlt. The Voll:lnte'C'rs consent to and agret: not to contest the authority of
jurisdiction oftbe Depar1ment to issue or enforce this Agreement, and agree not to
contest the validity ofthis Agreement or its terms.

IN CONSIDERATION OF AND IN EXCHANGE FOR THE DEPARTMENT'S
RELEASE AND COVENANT NOT TO SUE SET FORTH IN TInS AGREEMENT,
THE VOLUNTEERS AGREE TO mE FOLLOWING:

l. Submittal of Work, Plm

A. Within 45 days after the effective date of this Agreement, Voluntee~
shall submit to tb~ Department supplemental plans and protocols to be incorporated as
appendices, upon acceptance by the Depa.rttmmt, to the Department-approved Detailed
Scope ofWorJc (the "Seope ofWork.") anllched to this Agreement and made part hereof
as Exhibit C.

B. The supplemental plans and protocols shall include, but are bnt limited
to. the following:

(1) QQaIity AssurancclQuality Control (~QAlQC") program
equivalent to that fgUowed by EPA and ~nsistent with EPA guidance (including E.PA
QAIR-5, EPA requirement for Quality Assurance Project Plans for En'\lironmentaJ Data
Operations, August t~94. Drafl Interim Final).

(2.) A field sampling plan that defines sampling and cJata gathering
methods in a manner consistent with the ~Compendil1ttl ofSupedlmd Field Operations
Method" (EPAI540/P-87/001, OSWER Directiye 9.355.0-14, December (1987). or
subsequent EPA guidanee in effcct at the time the supplemental plans and protocols are
submitted for approval.

(3) A health and safetY plan (0 protect persons Ilt and in the vidniry
Qfthe Site during !he implementation ofihi$ Agreement which Mlall be prepared by a
certified health and safely professional in accgrdam:e with 29 CFR Pan 19I0 and alI
other applicable 'tandard5.
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(4) A schedule fOT implementation of the DepBnment approved work.
plan. The schedule shall provide) at a minitnurn." for the submittal ofa Final
Engineering Report.

C. The Department 'Hill either approve the supplemental plans i1Dd
protocols or shall require modification of them. in accordance with the procedures set

.forth in P8Iltgraph IV, After apptoval by the Department~(he final Depamnent
approved Scope of Work (Exhibit C) with the 8p~ved plans aIld p.rotoc:ols. aUad1ed
and incorporated into and made an enfo«:eable part ofthis Agreement as~bitD.
shall cornprise the Final Work. Plan (the "Work Plan").

II. Perl'nrmanee ap,d Reporti02 of the wm Plag

A. 1. Within 30 days after rc:cei\liug~ Depa..rtment's wrillea
approval of the Work Plan, Vc]~en shall commence implementation of the Work
Plan, and implement ir in accordance with its IeTmS. Volu.ru.=rs shall nodfy the
Depanment of any significant difficulties that may be encountered in implc:meDting
the Work Pbm or any Depar1;ment·appraYc~ modi.fu;lltion to it and shall not modify
any obligatioa unless first approved by me l:>epartment.

2. The S,ope ofWarle contemplates the assessment and remediation
ofthe Site being performed in three phases. Volunteers agree 1.0:

(i) develop and implement a PrelirninaIy Site Assessment
("PSN11hat will gather infonnatioft, including historical information, about the Sih: to
determine the presence or potential pn:sence of hazmdous wastes at the Site.

(ii) develop and implement a SUJ)plement Sire A!lsessment
r4SSA") to characterize arty hazIlrdous waslcs whith an: or may be present at portions
of the Site, 10 enable the Department to determine wb.etbcr such hazardous was~s
constitute a significant threat to the public health or the environment necessitating
funher envircnmearaJ assessment or remediation.

(iii) ifnecessary, develop and implement, based. upon the
results ofthe SSA. an Interim R.ernedial Measure ("IRM'') 'PTOg1Bm for impacted
portions ofthe Site, to remediate ha2ardous waste contamination to a level which
provides for the J)rotection ofhuman health and the environment, and vhiieh is
consistent with the ~urrent and future land-use as an industrial and I;ommtn;ial park.
Should an IRM be found necessary, the Volunteers will prepare an IRM Work Plan for
impacted portions of the Site and submlt this plan to the DepartmCl'1t for rmew aDd.
approval. and
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(iv.) upon the cotI1pJetion ofthe PSA. the SSA and necessary
lRM progmms, the Volunteers shall submilto the Department seplU1lte Reports
summarizing the work: performed and condusions made during each phase afthe Work
Plan. .

3. The parties agree that they will immediately commence
neglJblltioDS to modify the Work Plan in the event the Department notifies Volunteers
in writing that:

(i) contamination previously unknown 01 inade.tuatel:y
characteri.zcd is encountered during lhe Work Plan's implementation or upon
completion of me investigation or ~mediation of the Site; and

(ii) the Dcpartmad. de'lermines lbat suc;h cODtiunination must
be investigated or remediated further in order to avoid a significant threat to the public
health and the environment pursuant to 6 NYCRR Part 375, or the Depamnent
determines that Site conditions based upon such conuunination a.rt not su~iently
protective of hwnan health and the Cllvironment (or the Contemplatr;:Q Use.

If the Department and Volunteers agree upon revisions to the proposed modified Work
Plan. the revisions to the Work Plan shall be attached to this Agreement as Exhibit D-I
and made a pan ofthis Agreement and all re{e~nces to "Work Plan" hereafter shall
refer to that cODtained in Exhibit 0 and Exhibit 0·1,

4. It: after good faith negotiations, Volunteers and the DepBrtmeut
cannot agree upon revisions to the Work Plan as provided {Of in Subparagrllph U.A.3 of
this Agreement. men except with respect to VolWlteers' obligations WIder Paragraph
VII and IX of this ABre~ment, this Agra:ment shall terminate effi:ctive the date of the
Depanment's written notification to Volunteers lhat negotiations have failed to develop
an acceptable modified Work Plan; Volunteers shall not leave the Site in a. tonditioD.,
from. the perspective of human health and en'Vironmetl.tal protec;;tion, worse tban that
which prevailed before aetivities subject to this Agreement were commenced; and
(except with respect to the Department's righ.t to enforce the obligations ofVolunteers
previously described in this sentence, which it rna)' enforce under this Agreement) all
parties retain whaw.cr rights they may have had respecting eacb other as they had
before the effective date of this Agreement

B, Volunteers shall notify the Department ofany significant diffic:u1tie;, that
may be encountered in implementing the Work Plan, ally Departmcnt-a.pproved
modificalion 'to the Work Plan, or any Department-approved detail. docwncnl, or
S]:leCific81ion prepared by or on behalfofVolunteers P\IlSuant thereto and this
Agreement; and shall £101 modify any obligation unless first approVed by lbe
Department.
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C. During implementation oEall construction activities identified in the
Work Plan. VolUIlteers shall have on-Sire a full-time represelllative who isquaJified to
supervise the work done.

D. la accordance with the schedule contained. iD the Work Plan, as may be
modified by agfeement between the parties, the Volunteers shall submit to the
Department a fmal engineering report. The final engineering report shall inelude a final
remedy report confirming all known areas ofconcern Mve been satisfactorily
addressed; a detailed post-remedial operation and maintenan" plan (~O&M Plan"), to
the extent necessary; "as-built'" drawings showing all changes made during
construdion, to the extent necessary; and a certification that all activities were
completed in full accordance with the Work Plan. any Department-approved
modification to the Work Plan, My Department-approved detail, document. or
specification prepared by or oa. behalfof VolWl~erspursuant there-to. and 1his
Agr~emenl. The O&M Plan, ".liS built" drawings, final engineering report, and
cenifie.ation must be prepared, signed, and sealed by a professional engineer.

E. Should post-remedial opention and maintenance: prove to be DCCPS$8l}'.

upon the Dcp8ltmetlt'S appl'ova! afthe O&M Plan. Volunteers shall implemcbt the
O&M Plan in accordance with the schedule and requirements of lhe
Department-approved O&M Plan.

F. 1. (i) Within 60 days after receipt of the final engineering
report and cenification, the Department shan notifY Vo)unleer5 in writing wlu:ther the
Department is satisfied \\lith the implanentation of the Work Plan. any Departmenl
approved modification to the Work PlaIl, any Depmment-a.pprovcd detail, document.
or spedficatian prepared by or on behalf ofVolunteers PUl'SlWlt thereto, and this
Agteement.

(ii) Within 60 days after completion ofthe Department..
approved OIeM PIM, if any, Volunteers shall submit to lhe Department & final
engineering repon attd certification that the post-remedial operation and maintezw1cc
activities identified in tlle Department-a.pprDvecl O&M Plan were implemented in
accorclan~ with that plan. The Department shall notify Volunteers whether it is
satisfied with the O&M Plan's implemen1ation.

2. Upon being satisfied th:n the Sik-spc.cliic: c:leanup levels
identified in, or to be identified in accordance with, the Work Plan have been l'Ca,;;!led.

the DepilI'tment sbdJ notify VoJunteers in writing ofits satisfB~tion Md, ~"PI for the
reservations identified below. the Department and the Trustee release, covenant not to
sue. and shall forbear from bringing ally action, proceeding, or suit against Volunteers,
their successors, suc:cessors-in-title and assigns, for the futtlu:r investigation and
remediation of those spedfica~ within the Site, defmed by & metes and bounds

APR-04-2003 10:30

8

NYSDEC

Mard118~ 1998



AUG-25-2003 11:36 NYSDEC DEE EFU 914 332 5116 P.10/24

des,ription. that wen: satisfactorily investigated and rernedialed, or for natura) resources
damages, basc:d upon the release or thn::arened release of lllly Existing Contamination,
provided that (8) timely payments of the am.ounlS ~peeified in Paragraph VII of this
Agreement continue to be or have been made to 1he Department. (b) appropriate notices
at1d deed restrictions ha'ie been recorded in accardance with Paragraphs Xl and XII of
this Agreement, and (el Volunteers and/or their respective lessees. sublessees,
successors, successors-in-title, or assigns promptly commence and dUi~entJypur.;uc to
complelion the Department-approved DieM Pla.n, ifany. Nonetheless, the Department
and the Trustee hereby reserve all of their res~tive eights c:onc.eming, and such
tt:leasc:, covenant Dol 10 S\1C. and forbearance shall not extend to, any further
investigation or remedial action the Depanment deems necessary:

(i) due to off-Site migration of contaminants that was not
addn:ssed by the Work. Plan;

(ii) due to environmental conc3itions relatcd to rhe Sitc that
were unknown to the Department at tb.c time Qfits apptQ~ ofme Work Plan wmch
inclica%e that Site conditions are not sufficiently protective ofhurna.n health and the
environment fur the Con~mplatedUse~

(Hi) due to infonna1ion received, in whole Qr in part; after the
Department's approval of the final engineering report and certification, whic:h indicates
that the activities carried out in accordance witb the WOD: Plan are not sufficiently
protective of human heal th and the envirolUnent for the Contemplated Use;

(iv) due to Volunteers causing or suffering the release or
threat of release at thl: Site of a.ny hazardous substance (as that te.rm is defined at 42
USC 9601 [14]) or petroleum (as thatlenn is defined in Navigalio.l1 Law 5J72[15]) after
the effective date of Uris AgreemeIlt;

(v) due to the COlltemplated Use ofthe Site changing to one
requiring a lower levd of residual contamination before that usc can be implemented
with SUfficlCDt protec:tion ofhuman health and the enviromrumt;

(vi) due 10 Vohmteer's fBilure to implement this Agreemem to
the Department's satisfaction; or

(vii) due 10 fraud or mistake committed by the Volunteers in
dernonstra.ti.ng tWit lhe Site-specific: cleanup levels identified in, or to be ideutified in.
accordance with, the Work Plan were reached.

3. Notwithstanding any other provi$ion in this Agreement, ifwith
respect to the Site therr: e:xi!lts or may exist a claim of any kind or nature on the part of
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the New York State Environmental Protection and Spill Compemation Fund against
any party. nothing in this Ag~menf $hall be construed, or deemed. to preclude 1hc
State ofNew York from recovering such daim.

G. Ifthe Department is satisfied with the implementation ofthe Worle Plan
and Department-approved design, the Department shall provide Volunteers with a
writtm "no further action" lener substantially similar to the model letter attached to this
Agreement and incorporated. in this Agreement as E"hibit E-

H, . I. NotWithstanding any other provision of this Agreement. with
respect to any claim or cause of action asserted by the Department or the Trustee, the
party seeking the bendit ofme forbearance, covemmt not to sue. or teleasc set forth in
Subparagraph H.F or in a "no further action" letter issued under Subparagraph ItO of
this Agreement., shall bear the burden ofproving that the claim or cause ofaetioD, or
any part th~of. is attributable solely to Existing Conta.mina.tion. In th~ event the·
Department were to require Volunteers to Wldertake remedial activities with respect to
conbnnination otner [han Exisring Contamination. evi.dence deIDQl'I$trating thaI !uch
remedial activities would affect Existing Contamination shall not relie"e Volunceers of
any obJigation they may have to perform such remedial activities.

2. Prior to issuance of tbe release, covenant not to sue. and
forbe~ce pursuant to Subparagraph rI.F of this Agreement. the Department shalf
refta:in and forbear from bringing administrative or juditial prD~ccdingsagainst any
person or from commencing any j~vestigation or remedial attivity in the exercise of its
powers under EeL Article 27 with respect to the Existing Contunination at the Site so
long as the Work Plan is being implemented in accordance with the terms of this
AgreemcnL

3. Except as abOVE;: provided in Subpuagmphs rr.F and. Il.H.2 of
this Agreement and in the "'11.0 further action" letter issued under Subparagraph 11.0 of
this Agreement, nothing in this Agreement is intended as B release, forbearance, or
covenant not to sue for any claim or cause ofaction, administrati\l'e or judicial. civil O[
criminal. past or furl,ll'C, in law or in equity. which the Dep4l."tmcnt. tb&: Trustee., or the
State of New York may have agllinst any pcr.lon, firm. corporation., or entity othet than
Volunteers. In addition, notwilhstanding any other provision in this Paragraph II of
this A&reement, the forbearance. covenant not to sue. and release described in
Subpamgraph U.F and in Ole "no further action" Jetter issued under Subparagraph ItO
afthis Agreement shall not elClend [0 parties (other than the Volunteers) thAt were
responsible under the law before the effective date of this Agreement to address the
Existing Contamination, nor shall they cxrtnd to me en~ Site. Such pro\lisioIlS aball
only c:xtend to those specified areas within the Site that arc dtfined by a metes and
bounds description. that were satisfactorily investigated and remediated pursuant to this
Agreement
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Ill. Proeress R~rts

A. The VO]W1~ shall submit to the parties identified in Subparagraph
XIV in the numbe;rs s~jfied therein copies ofwrinen progress reportse~ othcc
month that:

1. describe the Ilctions which have heel! taken toward achieving
cempliance with this Agreement during the previous two months;

2. in,lude all results of sampUng and t~ts Wld all other data
received or generated by the Volunteers or Volunteers' contnu:lors or agent! in the
previous two months, including quality assurance/quality cOb.lIOl informatiob, whether
conducted pursuant to the Agreement Or condur;ted independently by the Volun~;

3. identify all plans, reports, and other deliverables required by this
Agreement that were tompleted aftd submitted during the previous rwo mOllEhs:

4. d~st.ribe aU at11oIlS, including, but nollimited tD, datllcoUectioo
and implementation ofthe Work. Plan. that are scheduled for the next two months and
provide other information rela.ting to the progress at the Sitej

S. inc::lude information regarding percetlUlge ofcompletiOD~
unresolved delays encountered or anticipated that may affect the future schedule: for
implementation of'·Volun.leers'" obligations under the Agreement, and efforts made to
mitigate those del.a.ys or anticipated de!ays~ and

6. include any modifications to any plans, inc.luding the WcnX .Plan"
that the Volunteers have proposed 10 the Department and 3l:Iy that the Department has
approved_

B. The VeJW1teers shall submit these progress reports 1.0 the Departmenr
commencing with the tenth day of the month following the effective dare of fbis
Agr«mentand Volunteers' obligation. t() submit the ptegress reports shaU ~rminatc

upon its receipt of the written satisfa.ctiQIl.Dolification identified in Subparagraph I1.F of
this Agn:emeDt.

IV. Review ofSuhmjttai

A. The Department 5haB review each ofille submittals VoJumecrs~c
pursuant to this Agreement to determine whether it was prepared. and whether the work
done to generate the data and other information in rhe submitral was done, in
accordance with this Agreement and generally accepted tcchnir;al and sdentific

RPR-04-2803 10:32
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standards. The Deparonent shaH notify VoIUllteers in writing ofits approval or
disapproval of the submittal. AU Department" approved SUbmittals shall be
incorporated into and become an enforceable part of this Agreement

B. 1. If the Depanment disapproves a submittal, it shall so notify
Volunteers in writing and shall specify the reasons for its disapproval withiD 30 days
(60 days, in the use ofth~ fitl& engineering report and certification) after its rCQejpt of
the submittal and tnay rc:q~st that VoJWlteers modify or expand the sub.otinal;
provided, however, that the martel'$ to be addressed by .such rnodificaIion or expamion
are within the specific scope ofwork as described in the Work Plan. Within 30 days
after receiving wrinen notice that Volunteers' submittal has been disapproved,
Volunteers shaH make a revised submittal to the Department which endeavors to

address and resolve aU ofthe Department's stated l"t!asons for disapproving the first
submittal.

2. After receipt of the revised .submittal, the Department shall n.otify
VolunteeJ!l in writing within 30 days afits approval or disapproval.

3. rfthe Dc:partmeut approves the revised submittal, it shall be
incoJPoratec1lrrt.o and~ome an enfo~eablepart of this Agreement.

4. If the Departmenr disapproves the revised ~ubmit1Bl.

(i) Vo)unleers shaJl be deemed to be in breacl1 ofthis
Agreement unless. within ten business days afbcing notified in writing of1he
Department's disapproval ofthe revised submittal. VcJtmteer.J serve on the Departmenr
a ~ques[ for aD appointment of an Administrative Law Judge ('"'AUj, and a written
statemcIIt of tile issues in dispute, the relevant facts upon whi'b the dispute is based,
and factual data, analysb or opinion supporting its position, and all supporting
documentation on which Volunteers rely (hereinafter called the "Statement of
Position'l The Department shall serve its Stattement ofPositian. incl\ldinB supporting
documentation, no Jate! than ten business days after~ejpt ofVo}unteers' Statement of
Position. Volunteers shall have five busincss days after receipt of the Department's
Statement of Position within which to serve upon the Department Ii reply to the
Depanment's Statement of Position, and in the event Volunteers serve such a reply. the
Department shall have five business days after receipt of Volunteers' reply to the
Depa.ronent's Statement of Position within which to serve upon Volunteers the
Departmenl's answe( to Volunteers' repl)' to the Departmenr's Statement ofPosjtiotl_
The rime periods for exchange ofpapers may be altered upon agreement by the parties,

(ii) The Depanment shall maintain an adminiSlI'ati\l"e .record
ofany dispute under this Subparagraph. The n:cord shaU include the S1atement of
Position ofeach pany served pursuant to the preceding Subparagraph. anel any relevant
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infonnation (including all replies and answers). The record shall be available fOT

review of aU parties and the public.

(iii) Upon review ofthe administrative record as devt=loped
p~suant to this Subparagraph, the ALl shall issJ.le a final d~i,ion and order resolving
the dispute. Ifdetermined necessary hy the ALl, Volunteers shall revise the subrnitrsJ
in accordance with the Department's specifie comments, 8S may be modified by the
AU, and shall suhmit III 1t"Vlsed :mbmitta1. The period of time within which the
submittal must be revised as spea:,:ified by the Department in its notice ofdisapproval
shall control unless the AU revises the: time frame in the AU's final decision IUtd order
resolving the dispute.

(iv) After receipt of the revised !Submittal. the Department
shall notify Volunreers in writing ofits approval or disapproval of1he revised submittal.

(v) If the rc:viscd submittal fails to address the DepartmeQt's
spe.:i.fit: commentS. as may be modified by the AU. and theDc~t disapproves
the revised subminal for this reason, Volunteers shall be in breach of this Agreement.

(VI) In review by the ALl of any dispute pursued under r1Iis
Subparagraph, Vohmteers shall have the burden ofproving that there is no rational
basis for the Depanment's posJtion.

(vii) Respondent shall have the right to challenge: tbe
Dep~cnl'sfinal detennination Iegatding tN:. disputed nlJt'te[ in New York. St6tc
Supreme Court, New York. County. pursuant to Article 78 of tile Civil Prac.tice Law and
Rules (UCPLR") ofNew York. A Petition under Anicle 7& ofthe CPLRchallenging
the Department'~ final determination on a disputed matter must be filed within thirty
(30) c;alcndar days ofResponcent's receipt in writing of suc;h determination.

The invocation ofdispute resolution procedures under this parsgraph shall not extend or
p0!tJ'one Voluntee1S' ohligations under this Agreement except for those obligations
which are dependent \I.Jlon the disputed matter.

C. Within 30 days after the Department's ~proval of1he final engiueeribg
report and certification, Volunteers shall submit to the Department one micmfilm copy
(16 millimeter roll film M type cartridge) of that report and all other Dcpartment
approved drawings and submittals. Such submission shall be made to:

Director, Division of Environmental Remediation
New York State Department ofEnvironmC!lw Conservation
50 WolfRoad
Albany, New York 12233-7010
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V. EnfQrcem~n.t

A. This Agreement shall be enforeeabl= 8S a contractual agr=ment under
the laws ofthe S1ate ofNew York...

B- The Volunteel's shall not mffeX' any penalty uDder this Agreement or be
subjec.t to any proceeding or action ifit cannot c:omply with any reqQ.iremcnt of this
Agreement because of file, llghtin8. earthquake; flood, adverse wearhu cODditions,
strike, shortages of labor and materials, war, riot, obstruction or inlerterence by
adjoining Jandownet'5, or any other fact or circumstance beyond the Volunteers'
n:!Isonab)e connol ("force majeure event"). Th.e Volunteers shall, within fi'le business
days of when it obtains wwJedge ofany such force majeure event, notify the
Department in writing. The Volunteers shall include in such notice the measures taken
and to be taken by the Volun1eets to prevent or minimize any delays and shaJ( request
an appropriate extension or modification ofthis Agreement The Volunteers shaH have
the burden of proving by a prepondenmc:c of the evidence rhat an event j~ a defense 10

eompHance with this Agreement PUI'SlJaIlt to this Subpmagraph.

VI. EDb)' upon Sile

The Volunteers hereby consent to the entry upon the Site or areas in the vicinity
ofllie Site which may be under the control of the Volunteers by any duly designated
employee, consultant, or agent of the Department or any 'State agency for purpose of
inspection. sampling, and testing and to ensure tbe Volunteers' tompliBlllX with this
Agreecnent. The Department shall abide by the health and safety rules in eff~t for
work perfonned at the Site under the terms ofUUs Agreement. Upon :request, the
Volunteers shall provide the Departmentwith suitable office space at the Site, including
access to .a telephone. and shall permit the Department full access to all.records relating
to Jnatters addressed by this Agreement and to job meetings.

VII. Payment of Stale Costs

Within thirty days after receipt of aD. itemized invoice from the Departmenl.
Volunteers shall cause to b~ paid to the DepartmeDt a swn ormoney, not to exceed a
total of$35,OOO.00. whic:h shall represent reimbursement for the State's expeDli1:S

including, but not limited to. direct labor, fringe benefits. indi~t COllfs. travel.
analyticaJ costs, and contractor costs incuITed by the State ofNew York for negotiatmg
this Agreement, reviewing and revising submittals made pursuant to this Agreement,
o....erseeing activities conducted pursuant to this Agreement, collecting and KIlalyzing
samples. and administrative coslS associated with this Agreement, but not including the
State's expenses incurred after the Departxnent's norifieation identified in Subparagraph
II,F.r. of this Agreement Based upon infonnation available as ofth.e date ofthi~

AgreemOlt, the Dep~me.n\ e:stimate.s that its tosts under this Agr=mem. sh1l11 be

APR-04-2003 10:33
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S22,OOO.OO. Such payment shall be made by certified check payable to the Department
ofEnvironmental Consef'llltion and shaH be s~nt to;

BW"eau of Program Management
Division of Environmenr Remediation
New York State DeparlmeJ1t of Environmental Conservation
50 WolfRoad
Albany, New York 12233-7010

Personal service costs shaH be dor;umented by reports ofDirect Personal Saviee~ which
shall identitY the employee name, title. biweekly sa1wy) and time spent (in hows) CD

the project during the billing period, as identified by an assigDed time and a.ctlvity code.
Approved agency fringe benefit and indirect cost rates sMIl be applied. NOll-personal
service costs shaJJ be swnmari~d by category ofexpense (e.g., suppJics, materials,
travel, c:ontrattual) and shan hi;: documented by expendiwre reports. The Dtpartrnent
intends to provide the Volunreers with an invoice B,S described in this Paragraph VII
upon completion of the activities required by the Work Plan.

VIII. Reservation QfR.iih~

A. Except as provided in Subpangraph IJ.F.2 ofthis Ag:eement and in any
"no f\n'ther action"1etter issued under Subparagraph II. 0 oftbis Agreement. nothing
contained in this Agreement shall be c011Stl'Ued as baning. diminishing, adjwiicaring, or
in any way affecting any of the Department's or Trustees)s rights (ineluding, but not
limited to, nor exemplified by~ the right to recover natwal resourees c:lamages) with
respect to any PatEY, including Volunrt:ers.

B. Nothing contained in the Agreement s1uIll prejudice any rights ofdte
Department to take an investigato])' Or remedial action it may deem n(:l;essar)' if the
VolWlteers fail to comply with lhls Agreement or ifc:ontamjnation other than e:xistiD,g
contamination is a1countercd at the Site.

c. Nothing contained in this Agreement sbalI be construed to prohibit the
Cormnissioner or bis duly authorized J'epresentative from exercising any SWlUI'W)'

abatement powers consistent with this Agreement.

D, Nothing containc:d in this Agreement shall be construed to a:ff'=t the
Department's right to terminate this Agreement at any time during its implementation if
the Volunteers fail to comply SQbstaDtiaJly with this Agreement's terms and conditions.

E. Volunteers reserve its rights to norice~ to be heard, to defend, tQ tontest, to
appeal and 10 any other due prate'58 in any action or proceeding brought by the
Department pw'SLlant to or to enforce this Agreement. The existence ofthis Agreement

~PR-04-2003 10:33
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or the fAct that Volunteers participated in a.c:tivities pUlSuant to this Agreement shall not
t:.onsutule or be canstrued as an admission ofliabiliiy, fault, wrongdoing or vio1arion of
any law or ~gullll\On.

IX. IndmnificatjQQ

The Volunteers shall indemnify and bold the Department., the State ofNew York:•.
and their reflfesentatives and. employees bannIess for aU claims. suits, actions. damages,
and costs of every mune and descrjption arising out ofQr resulting from the fulfillment or
attempted fulfillment of this Agreement by the VOIUlll~ and/or any ofthe
"Volunteers';' directors) officen;, employees> geNants> agents, successors, and assigns.

X. Public Notice

This Agreement shall be publicly notieed and the public shall be provided with an
opportunity to provide written comments to the Department. The Departrnent will hold B

publie meeting at which the Department and the Volunteers will explain the Agreement
and respond to public comments and questions with respect to the Agreement. Notice of
lhe Agrccmenl and ofIhe public meeting shall be published by the Volunteers at least
tWO times in 8 newspaper of general circulation in the City ofNew York. The
Department shall place the notice in the Environmental Noties: Bulletin and shall prepare
the notice. The Department shall provide to the Volunteers all comments ~glU'ding the
Agreemenl received from the public. The Department may request tbar the Volunteers
take into account significant and material conc:ems. if any, taised by the l'ublic in its
wrinen comments or at the public meeting, and the Volunteers agree to endeavor to
cOQpera~ \Alith the Department to address such concerns.

Xl. ~otice

A. Within 30 days after the effective date of this Agreement.lhe Vahmteer.l
shall :file a Declaration of CovcnalIts and Restrictions with the Kings County Ckrk to

give all parties who may acquire any interest in the Site notice oHms Agreement.

XII. Deed ReSIrictiQp

Within 30 days of the compJetion of the Department-approved Work Plan which
is designated. to .allow the safe human use of the Site for the purposes of an industrial anel
comme:rC'ial parle.. the Volunteers shall record an instrument with the Kings County Clerk
which proyides that, unless otherwise authorized by the Department, the Sin: shall only
be used for industrial and commercial pwposes and purposes ancillary thereto as
described in the "'Amended and Re~ed Lease B~ween the City ofNew York and the
BNYDC (see .Exhibit A). In the event that the Volunteers propose to use the Site for any
purpose other than the Contemplated Use as an industtial and commercial park,
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Volunteers shall immediately notify the Department. Pursuant to the Eel. the
Department shall have the authority to dctennine that additional en.vllonmenbtJ
invcstiglltion and/or remediation oceur priorto the time that such proposed ncw use
c::omrnences.

XIII. RemQviDit P DesiiQation

Upon being slltisfied that the Site-specific c1ean~ levels identified in. OJ;' to be
identifIed in accordance with, the Work Phm have 'been teached, and/or that the Site, or
any portion thereof, is not a h3Z3.fdous waste disposal site within the meaning of Article
27 of the EeL and 6NYCAA Part 375, the Department shalt promptly take all necessary
actions to remove the P designation from the Site or ~-u.ch portion of the Site.

XlV. ComrnuniGations

A. All written t.Ommunications required by this Agreement shall be
tl"llXlSmitted by the Uni ted States Postal Serviee, by private courier service, or hand
delivered.

, . Communication from Volunteers shan be setlt tO~

Vadim BrevdoJ P.E.
Euvironmental Engineer
NYS Department ofEnvirorunental Conservation
Division ofEnvironmental Remediation, Region 2
47-40 21st S=ct
L<mg JsJiUld City, NY] 1101

with cOf3ies to:

Roben K, Davies, Esq.
NYS Department ofEnvironmental Conservation
Division of Environmental Enforcement
50 WolfRoad Roam 41 O-A
Albany, New York 12233-5550

Copies ofplans and reports shall be submitted as follows:

• Two copies (one bound) to Va.dirn Brcvdo

• One copy to Robert K.- Davies, Esq.
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2. CommWlication to be made from the Deparanenl to the
Volunt~rs shaU be sent to:

Nicholas A. Mano
Enviromnentijl Engineer
Brooklyn Navy Yard Development Corporation
Brooklyn. NY 112,05

Robert Orlin
New York City Law Department
Environmental Law Division
100 Church Street, Rrn 3-127
New York, NY 10007

Andrew Schwnrtz
General Counsel
New York City Department of Busines9 Services
] 10 WiIliam Street
New York. NY 10038

B. The DepaIUrlent and the Volunteers rescl'\Ic the right to desigDate
additional Qf different addresses for commUl'lication on wrinen notice to the other given
in accordance with
this Paragraph XIV.

XV. Miscel1aneaus

A. The Voluntem shall retain pmfessioaal consulta,rus. coal:ractors,
laboratories. and quality ass~elQua.lity control personnel acceptahle to the
Department to perform the technical, engineering, and analytical obliphons required by
this Agteemen1. The responsibility for the performance ofthe prDfessional retained by
the Volunteers shall rest solely with tl1e Volunteers.

B. The Departroent shall have the right to obtain split samples, duplicat=
samples. ool both, ofaJl $ubS1anees and mate%ials sampled by the ~ and the Department
also shalJ have the right to take its own samples. The Volunteers sba11 make llvailable-to
the Department the results .of all sampling and/or tests or other cia.ta generated by the
Volunteers with ~pect to implementation of this Agreement and shall submit these
cesults in the progress reports required by this AgreemenT.

C. The Vbhmteers lShall notify the Department at leil.St five working days in
a.dlr'ance of any field activities to be OOMucted pursuant to tlris Agreement.

RPR-04-2003 10:34
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D. The Volunteers shall obtaih all permitS" easements, riglu-of-way. rights-
of-entry, approvals, or authari.utioDS neu5Sill)' 10 pe.rfonn the Vo1unk:ers' ObligatiolLS
tmder this Agreement

E. The Volunteers, the Voh.mteer's' officers., directors, agenlS,. servants. and
employees (in the perfonn~e of their designated duties on behaIfofthe Voluntce.ts),
and Volunteers' lessees succesSOnl, and assigns shall be bound by this Agreement. Any
change in ownership or colJ'orate status of the Volunteers includin~. but not Jitnited to.
any transfer of assets Of real or personal property shall in DO way alter the Volunteers'
responsibilities undcr this Agreement. The VolW1teers' officers, directors) employees.
servants, and agents shall be obliged to ,"omply with the: relevant provisions ofthis
Agreel'n~n, in the performance oftheir designated duties on behalfcfthe Volunteers.

F. All references to "professional engineer" in this Agreement are to any
individual registered as Ii professional engineer in accordance with Article 145 of the
New York State Education Law.

G. AU references to "days" in this Agreement are to calendar days unless
olheIWise specified.

H. The section headings set forth in this Agreement are included for
convenienc:e ofreference only aDd shalf be disregarded in the construction and
interpretation ofany ofthe provision arthis Agreement.

I. (I) The terms of this Agreement shall tonstitute the complete and
entire Agreement between the Department and the Volunteers c;oncerrU.ng the
remediation of the Site. No term) condition. understanding, or agreement PlQ])orting to
modify or vary any ter:m of this Agreement shaU be binding unless made in writing and
subscribed by the pany 10 be bound. No informal advice, guidance. suggestion. or
comment by the Department tcga:d.ing any repo:rt, proposal, plan, spel:ification. schedule,
or &n~ othel' submittal &hall be construed as relieving 'the Volunteers or Volunt.c:en'
obligation 10 obtain luch formal approvals as may be required by this Agreement.

(2) Ifthe Volunteers desire that any provision orthi, Agreement be
changed, the Voluntem shall make timely written application, signed by the Volunteers,
to the Conunissioner setting forth reasonable grounds for the relief sought. Copies of
such written application shall be delivered or mailed to Vadim Brevdo lUJd to Roben K.
Davies.

J. This Agreement ·~nstitutes an exercise ofthe Department·, enfoItcment
discretion and. Bccordingly, the investigatory and remedial activities required herein shall
be exempt from the provisions ofthe Slate Environmental Quality .Re\'iew Act. The
Volunteers are also excmpt from any o12-silC Department pmnitting r:qui.rement jn the
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implementation of the Work Plan and are authorized to undermke the foregoing programs
under the authority of this Agreement.

K. The provision of this Agreement does not constitUte and shall not be
deemed a wai~r ofany right the Volwneers otherwise may have to seek. and oMain
(:onbiburion and/or inde.amitieation from other potentially responsible parties or their
insures, or Volunteers' insurers, fot payments made previously or in the future for
response costs_ To the extent 8u1horized under 42 USC 9613 and any other applicable
Jaw, the Volunteers shall not be liable for an)' claim. now or in the fmure, in the nalUte of
contribution by potentially responsible panics com:erning the alleged contamination
whi,h is the subject maner of this Agreement. In any future action brought by the
Volunteers against a potentially responsible party under the Comprehensive
Environmental Response, Compensation and Liability Act of 1980. as~ the
proviSion of42 USC 96l3{f)(J) shalf apply.

L. The VoluntlCl:rs and their employa::s, servants, agents, 1essees~ successors.,
and assigns hereby release and hold harmless the New York. State Environmental
Protection and Spill Compensatiotl. Fund fram any and allIesal Of equitable c:laims. suits,
tauses or action. or demands whatsoever as result oCme Yohmteers t entering into or
fulfilling the terms of this AgTUment.

M. By entering into this Agreement, the Volunteers certify that they have
fully and accum1ely disclosed to the Department a11 information known to the Voluntee1"5
and all information in the possessLon Of control ofthe Volun(e(m' officers. di~1on"
employees, c.or.ttactoys, lind agents which relates in an~ way to the contaminaticm
existing on the effec.tive date ofthis Agreement on or undet the Site or any past Of

potential future release of hazardous wastes. haurdous substahces. pollutants. or
contaminants a1 or from the Site and to then application for this Agreement. To the bc~
oft~eir knc)w[edge. the Volunteers also certify that they have not. eaused or C()ntributed
to a release or threat of release of hazardous wastes. hazardolJ,S substances. pollutants or
contaminants ;:rt, or from, the Site. .
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N. The effective date of this Agreement shall be the date it is signed by the
Commissioner or his designee.

DATED: R- fhca", New York
. MC~ ~ ,1998

JOHN P. CAHILL, COMMISSJONER
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION
AND TRUSTEE OF THE STATE'S
NATURAL RESOURCES
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The Brooklyn Navy Yani Dcvelopm.c:nr. CorpomiQD. hereby consents 10

(he issuing and e~teringofthis Agreement) waives its right to a hearing herein as
provided by law, and agrees to be bound by this Agreement.

BRoonYN NAVY YARD DEVELOPMENT CORPORATlQN

By: ~4,,((~ c:,.. V~(,.i>.iJ_/~~
Date: ZV/~ [l..i; (?ff

STATE OF NEW YORK

COUNTY OF l<: (\~

)
) $.5.;

)

On this Jit IL. day of !MM.c...U •1m .before me
persQnally c:ame p.(M1.4: J~ _'1tH ~tll;A \ 'M • to me known, who beinS duly SWOrD. did
depose and say ibat htl. ~iee in ~~~l11'{ lA' n f ; that hl".I!k is

c;;:~ .1. e. ;,: oJ" !Gs.,.l G.l~ BT'OOklytl Navy Yard De'lJelopment Corpomtion, the c<lrporation
deSl;nbed in and which executed the fOIegoil1g in~tTwnent and that bel. signed hisl1K:f
name on behalf ofBrooklyn Navy Yard Development Corporation and was authon2ed to
do so.
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The City ofNew York hereby consents to the issuing and entering of this
Agreement. waives its right to a hearing herein ~ provided by law, and~ to be
bound by this Ayef:mec.l.

THE NEWYP/~' DEPARTMENfIOF BUSINESS SERVICES

B ~tIJ~ . .~ ~/.///~ .y: iT.... I.' ·bi(~,(.-v
C f

Date: -M ,-h 21 r (·nl

STATE OF NEW YORK )
) 5.S.:

COUNTY OF )

On this ';'1 day of M.,~!J\ ,191' , before m~
personally came go:a.- \ b....A~'« "!'... « , to me known, who being dUly sworn. did
depose and say that he/she resides in ~looJ ~\c.., tJ"t ; that hetelle is&'......1'.;---
ofthe: New York City Department ofBusiness Services, the Agency described in and
which executed the foregoing instrument 8J'ld that be/she signed hi.slher name OIl behalf
ofthe City ofNew York artd was authon~d to do so.

r:kLJ~
Notary Public Srate ofNew York
Myc;ommission expires Ie IJI 117

RKDc:\alldol;s
bny\bnyvo12.agr
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