NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
STATE SUPERFUND PROGRAM
ECL §27-1301 et seq.

In the Matter of a Violation of Article 27, Title 13 ORDER ON CONSENT AND
and Article 71, Title 27 ADMINISTRATIVE
of the New York State Environmental SETTLEMENT

Conservation Law and a Remedial Program for
Index No. R2-20190708-219

DEC Site Name: Brooklyn Navy Yard industrial Park

C > Site No.: V00120

Site Address: The Site is bounded by the East River, Flushing Avenue to the south,
Kent Avenue to the east, and Navy Street to the west

Hereinafter referred to as "Site"

by.  The Brooklyn Navy Yard Development Corporation and
The City of New York

Hereinaf  referred to as "Respondents”

JURISDICTION

1. A. The New York State Department of Environmental Conservation
("Department") is responsible for inactive hazardous waste disposal site remedial
programs pursuant to Article 27, Title 13 of the Environmental Conservation Law
("ECL") and Part 375 of Title 6 of the Official Compilation of Codes, Rules and
Regulations ("6 NYCRR") and may issue orders consistent with the authority granted to
the Commissioner by such statute.

B. The Department is responsible for carrying out the policy of the State of New
York to conserve, improve and protect its natural resources and environment and
control water, land, and air pollution consistent with the authority under section 3-301 of
the ECL to enforce the environmental laws of the State and the rules, regulations and
orders issued pursuant to that authority.

C. This Order is issued pursuant to the Department's authority under, inter alia,
ECL Article 27, Title 13 and ECL 3-0301, and resolves Respondents’ liability to the
State as provided at 6 NYCRR 375-1.5(b)(5).
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SITE AND PARTIES

2. The Site is not currently listed in the Registry of Inactive Hazardous Waste
Disposal Sites in New York State.

3. The Brooklyn Navy Yard Development Corporation (the “"NYDC”) is a
local development corporation pursuant to sect. 1411 of the New York Not-for-Profit
Corporation Law, with its office on Flushing Avenue — Cumberland Street, Brooklyn,
New York.

4. The City of New York (the “City”) is a municipal corporation organized
under the laws of the State of New York and the fee owner of the industrial and
commercial park located in the Williamsburg section of Brooklyn, and more particularly,
in the northeastern portion of prof ty formerly held by the U.S. Department of Defense
and known as the Brooklyn Navy Yard (the “Navy Yard”). The City and BNYDC are
hereinafter referred to as the Respondents.

5. The Brooklyn Navy Yard industrial Park Site (the “Site”) is the subject of
this Agreement and consists of 151 acres of the 353-acre Navy Yard. In 1801, the
United States Navy purchased the land on which the Site is located. The U.S. Federal
Government sold most of the land in the Navy Yard to the City in 1970. Since 1971, the
BNYDC hast :n theles: 3 of the City-owned portion of the Navy Yard excluding the
Red Hook Water Pollution Controi Plant.

6. The Department designated the Navy Yard, including the entire Site, as a
potential hazardous waste site in March 1994. The Site, and portions thereof, have
been subject to several environmental assessments, which documented the quality of
the subsurface soil, sediment, groundwater, and surface waters throughout portions of
the Site and the BNYDC leasehold.

1. Reports and investigations confirmed hazardous waste disposal and
identified some additional areas of concern for possible hazardous waste disposal at the
Navy Yard, both within the Site and outside of the Site. Such concerns included
possible soil and groundwater contamination from polychlorinated biphenyls (“PCBs”),
volatile organic compounds (“VOCs”), semi-volatile organic compounds (“SVOCs”"), lead
and certain other heavy metals.

VOLUNTARY 7! EAM''D ARREEMENT

8. The Respondents entered a Voluntary Cleanup Agreement (“VCA”), Index
No. 02-0001-97-08, with the Department on May 5, 1998. (Attached hereto as
Attachment 1.)

9. On February 15, 2011, the Department issued a Decision Document for
the Site. The Department, in consultation with the New York State Department of
Health (“NYSDOH?”), selected a remedy for the Site, including a remedial design
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program, construction and maintenance of a site-wide protectin cover, and the
imposition of an institutional control.

10.  The Site has known PCB and SVOC contamination beneath tt existing
site cover. This cover is a required engineering control contained in the June 2018 Site
Management Plan (“SMP”). The Department-approved SMP requires Respondents to
notify the Department prior to any intrusive work by their leaseholders, tenants, or
themselves. Larger-scale excavations require the submission of a site-specific work
plan.

11.  The existing environmental easement (“EE”) on the Brooklyn Navy Yard
Site excludes three parts of the Navy Yard (“Excluded Areas”), described and depicted
as:

1) Substation H, a.k.a. Drum Storag C,;

2) Building 77, a.k.a. Substation #22; and

3) BNY Tower Associates LLC, a.k.a. Dock 72

on the June 2018 survey by Gallas Surveying Group submitted to the Department as part
of the June 26, 2018 EE.

12.  Remedial work at tt Excluded Areas was not completed at the Site
before the termination of the Department’s Voluntary Cleanup Program (“VCP”) on June
30, 2018.

13.  The Department terminated all existing VCAs at sites that had not
completed VCP remedial programs as of June 30, 2018.

14. By letter dated July 12, 2018, the Department issued an Assignable
Release and Covenant Not to Sue (‘release letter’) to Respondents for the VCP site,
with the exception of the Excluded Areas. ..1e Department stated that it was “satisfied
that the Remedial Action Work Plan and Decision Document relative to the Site . . .
have been successfully implemented.”

15.  The release letter also stated that: “the Department hereby reserves all of
its rights concerning, and any such release, covenant not to sue, and forbearance shall
not extend to Respondents nor to any of Respondents’ lessees, sublessees,
successors, or assigns who cause or allow a release or threat of release at the Site of
any hazardous substance.”

2019 \"~" “TIONS

16.  On June 4, 2019, Department staff inspected the Brooklyn Navy Yard Site
and observed an open excavation in an area covered by the EE near the Excluded Areas
at what is now known as the Dock 72 - GMD Lot. The excavation was conservatively
estimated to be more than 0.5 acres. The Department had not received a formal change
of use notification of intrusive work in this area, had not received a proposed work plan,



F 20190708-219

nor had it given approval for this excavation. Gih 1the sii of the ob: ved a 1 of
exposed soil, the Department considered this to be a large-scale intrusion beneath the
soil cover juiring the submission of a site-specific work plan.

17.  On the date of the inspection, DEC staff also noted that one of the BNYDC
lease holders, Tower Associates, was having site work and excavation performed for the
development of a parking lot, in the area described in paragraph 16 above which included:

- the presence of three pieces of earthmoving equipment (track-hoe, bulldozer,
backhoe);

- freshly turned soil;

- several 1 v electrical conduits in a partially filled t 1ch;

- several small soil piles scattered across the excavation area; and

- a catch basin along Market Street partially covered with filter fabric.

18. The work was being observed by Tower Associates’ environmental
consulting firm, Langan Engineering (“Langan”). The Langan representative informed
DEC staff that:

- he had the SMP with him at the Site;

- the ongoing excavation and earthmoving was site preparation fora new
parking lot;

- work had progressed since he joined the project in March 2019;

- soil was re-worked and re-graded;

- the parking area was formerly under control of a different BNYDC
leaseholder, GMD;

- no approval existed for the work plan he was observing;

- excavation had already been completed around the Tower Associates
building in locations where known or suspected PCB contamination exists,
including a roadway east of their building, parking lots, and greenspace;

- contaminated soil had previously been hauled off-Site as part of this work;
and,

- he reported indirectly to Jason Hayes, Vice President of Langan.

19.  Department staff spoke with Mr. Hayes on June 5, 2019 by telephone, and
he was told the Department planned to issue a stop work order. Shortly after, Mr. Hayes
called the Department back to say work had stopped at the Site.

20. On June 10, 2019, DEC sent the BNYDC a Cease and Desist Order and
Notice of Violation (“NOV”) (Attached hereto as Attachment 2).

21.  As noted in the June 10, 2019 letter, the EE provides for the Site to be
managed under a Department-approved SMP. The SMP requires, in part, that the
Department be notified prior to the commencement of any intrusive work beneath the
existing soil cover. For Department-determined large-scale breaches (See SMP, June
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2018, ston 6.1.1, _naang of L “...parking lot demolition/construction”), the
Department is also to receive  site-specific Work Plan detailing the intrusive work.

2. On October 24, "719, Langan submitted to the Department a report
detailing activities at the Brooklyn Navy Yard Dock 72 on behalf of BNY Tower Associates
LLC dated October 2019 (2019 Langan Report”). The report “documented ground-
intrusive activities, including sitewide soil grading, utility installation, and foundation
construction during redevelopment of Brooklyn Navy Yard Dock 72 during the reporting
period of March 23, 2016 to June 6, 2019". The 2019 Langan Report documented
excavation in the following areas:

1) Dock 72,
2) Dock 72 — Triangle Lot, and
3) Dock 72 — GMD Lot.

23. The large-scale breach of the soil cover, soil grading and excavation at
Dock 72-GMD Lot were in violation of the EE and the SMP. A review of Department files
found that F  ondents had not submitted any notification to the Department, or a Site-
specific Wor an for such work.

24. Respondents failed to submit timely notification to the Department of a
proposed change of use for a major breach of the Site-wide protective cover.

25. On June 13, 2019, Langan submitted a work plan for the continuation of
work at the Site. The work plan was approved by the Department on June 14, 2019.

APPLICABLE LAW

26. Under 6 NYCRR 375-1.11(b)(2), it is a violation to engage in any activity
that will, or that is reasonably: (i) anticipated to, prevent or interfere significantly with any
proposed, ongoing, or completed remedial program at any site; or (ii) foreseeable to,
expose the public health or the environment to a significantly increased threat of harm or
damage at any site.

27.  Under 6 NYCRR 375 (d)(1), at least 60 days before a change of use at a
Site, as defined in sections 375-2.11, 375-3.11 and 375-4.11 of this Part [375], the person
proposing to make such char ~ 2 of use shall provide written notification to the department.
Furtt e, the notic shan lvise tt departmr 1t of tt contempla {1 chanc
including, but not limited to, explaining how such change may affectthe site's proposed,
ongoing, or completed remedial program. (6 NYCRR 375 (d)(1).

28. Under 6 NYCRR 375-2.2(a), the definition of change of use means the
erection of any structure on a site, the paving of a site for use as a roadway or parking
lot, the creation of a park or other recreational facility on a site, any activity that is likely
to disrupt or expose contamination or increase direct human or environmental exposure,
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or 1y other conduct tt willorn ¢ 1d to prevent ‘gnificantly interfere with a
proposed, ongoing, or completed remedial program.

29.  Pursuant to ECL § 71-2705, any person who violates any of the provisions
of, or who fails to perform any duty imposed by Article 27, Title 9, 11, or 13 or any rule or
regulation promulgated thereto, shall be liable for penalties of up to $37,500 per day per
violation.

VIOLATIONS

30. Respondent violated 6 NYCRR 375-1.11(b)(2) by conducting unapproved
work at the Site from July 12, 2018 until June 5, 2019 that disturbed the site cover and
thereby engaged in an activity that interfered significantly with a completed remedial
program at the Site that was foreseeable to expose the public health or the environment
to a significantly increased threat of harm or damage.

31. Respondents violated 6 NYCRR 375 (d)(1) by not notifying the
Department at least 60 days before excavation and  ated work began at the Site.

ACCORDINGLY,

32.  Respondents and the Department agree that Respondents did not finalize
the tasks necessary to complete the VCP remedial program at the Excluded Areas by
June 30, 2018. Respondents agree to complete the remedial program for the Site
under the terms of this Order.

33. Respondents consent to the issuance of this Order, which replaces the now
expired Voluntary Cleanup Agreement, and provides for the site management of the
Excluded Areas of the Site not covered by the release letter.

34. Respondents agree to complete the remedial program for the Site as set
forthin Section IV.A below without (i) an admission or finding of liability, fault, wrongdoing,
or violation of any law, regulation, permit, order, requirement, or standard of care of any
kind whatsoever; (i) an acknowledgment that there has been a release or threatened
release of hazardous waste at or from the Site; and/or (iii) an acknowledgment that a
release or threatened release of hazardous waste at or from the Site constitutes a
significant threat to the public health or environment.

iv. Respondents consent to and agree not to con st the authority or
jurisdiction of the Department to issue or enforce this Order, and agree not to contest the
validity of this Order or its terms or the validity of data submitted to the Department by
Respondents pursuant to this Order.

36. Solely with regard to the matters set forth in this Order jarding DEC's
inspection of the Site on June 4, 2019 and Respondents’ activities at Dock 72 — GMD Laot,
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inorc to Id the violations ci | above )19 1 1gan ort must |
revised and resubmitted to the Department as a Coi on Activity Report (“CAR”)
within 90 days of the effective date of this Order. The <.« must account for all the
excavated material removed from the Site -- estimated to be about 33,000 cubic yards.

The latter

accounting shall include all manifests produced, and the locations to which

the material was transferred and disposed. The CAR must be stamped and signed by a
professional engineer licensed to practice in New York State.

V.

Pent\lhy

In settlement of the violations set forth above, Respondents are assessed a total
civil penalty in the amount of TWO HUNDRED FIFTY THOUSAND DOLLARS
($250,000.00), to be paid as follows:

A

VI

Payable Penalty. $50,000 shall be paid when Respondent signs this Order and
returns it to the Department, $50,000 shall be paid within 90 days of the
Department’s execution of this Order and $50,000 shall be paid within 120 days
of the Department's e :ution of this Order, by electronic payment at
http://www.dec.ny.gov/about/61016.htmi#On-Line or by check made payable
to the “New York State Department of Environmental Conservation,” with “R2-
20190708-219” written in the memo section of the check, which shall be sent
to the Department of Environmental Conservation, Division of Management
and Budget Services, 625 Broadway, 10th Floor, Albany, NY, 12233-4900.

Suspended Penalty: The naining penalty amount, ONE HUNDRED
THOUSAND DC**.ARS ($100,000), shall be suspended, and shall not be
payable provided that Respondent fully complies with the requirements of this
Order, including all incorporated Appendices and Attachments. If, in the
Department’'s sole discretion, Respondent violates any term of this Order,
including the Schedule of Compliance, the whole amount of the suspended
penalty, or any portion thereof, shall be due from Respondent within 30 days
of receiving written notice from the Department that penalties are due.

Payn it of St=t= Costs

Respondents shall pay State costs incurred after the effective date of this Order
as set forth in Section VI of Appendix A - "Standard Clauses for All New York State,
State Superfund Orders.” Invoices shall be sent to Respondents at the following
address(es):

VII.

Ms. Shani Leibowitz

Senior Vice President of Planning & Transportation
BNYDC

63 Flushing Ave., Unit 300

Brooklyn NY, 11205

Default of Payment
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The penalty assessed in this Order constitutes a debt ov 1to the Sta of New
York. Failure to pay the assessed penalty, or any part thereof, in accordance with the
schedule contained in the Order, may result in referral to the New York State Attorney
General for collection of the entire amount owed (including the assessment of interest,
and a charge to cover the cost of collecting the debt), or referral to the New York State
Department of Taxation and Finance, which may offset any tax refund or other monies
that may be owed to you by the State of New York by the penaity amount. Any
suspended and/or stipulated penalty provided for in this Order will constitute a debt
owed to tt State of New York when and if such penalty becomes due.

VIlIl. Scope of Settlement

This Order shall be in full settlement of all claims for civil and administrative
penalties that have been or could be asserted by the Department against Respondent,
their trustees, officers, employees, successors and assigns for the above-referenced
violations. ..is Order shall not be construed as being in settlement of events regarding
which the Department lacks knowledge, or which occur after the effective date of this
Order.

IX. Resen'~t~~ of Rirkts

This Order on Consent does not bar, diminish, adjudicate or in any way affect the
Department’s rights or authorities, except as set forth in the Order on Consent, including
but not limited to, exercising summary abatement powers, recovery of any Natural
Resource Damages, tt collection of regulatory f¢ i, and requiring the Respondent to
undertake any additional measures required for the protection of human health or the
environment.

X. Act ;s

To monitor or determine compliance with this order, employees and agents of the
Respondent shall provide access to any facility, site, or records owned, operated,
controlled, or maintained by the Respondent, in order to inspect and/or perform such
tests as the Department may deem appropriate, to copy such records, or to perform any
other lawful duty or responsibility.

Xl Default

Respondent’s failure to comply fully and in timely fashion with any provision,
term, or condition of this Order shall constitute a default and a failure to perform an
obligation under this Order and under the ECL.

Xll.  Communications
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A.  All written communications required by this Consent Order shall be
transmitted by United States Postal Service, by private courier service, by hand
delivery, or by electronic mail.

1. Communication from Respondents shall be ¢ 1t to:

(1 hard copy & 1 =ctronic copy)

Charles Post

New York State Department of Environmental Conservation
Division of Environmental Remediation

625 Broadway

Albany, N.Y. 17733

charles.post@dec.ny.gov

Scarlett McLaughlin (electronic copy only)

New York State Department of Health

Bureau of Environmental Exposure Investigation
Empire State Plaza

Corning Tower Room 1787

Albany, N.Y. 12237

scarlett. mclaughlin@health.ny.gov

Patrick Fos  (electronic copy of correspondence only)
New York State Department of Environmental Conservation
Office of General Counsel, Region 2

47-40 21st Street

Long Island City, N.Y. 11101

patrick.foster@dec.ny.gov

2. Communication from the Department to ,.aspondents shall be sent to:

Paul Kelly, General Counsel & EVP

Brooklyn Navy Yard Development Corporation
Building .

141 Flushing Avenue, Suite 801

Brooklyn, NY 11205

pkelly@bnydc.org

Jennifer Coghlan

Sive, Paget & Riesel, P.C.

560 Lexington Avenue, 15th Floor
New York, NY 10022
jcoghlan@spriaw.com
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B. The [ ) artment and R¢ )ondents reserve the right to designate additional or
different addressees for communication on written notice to the other. Additionally, the
Department reserves the right to request that the Respondents provide more than one
paper copy of any work plan or report.

C. " ch party shall notify the other within ninety (90) days after any change in
the addresses listed in this paragraph.

XHl. Maodification

No change or modification to this Order will become effective except as
specifically set forth in writing and approved by the Commissioner or a duly authorized
representative. All modification requests shall be submitted in writing to the
Commissioner, or hisfher designee. All modification requests shall include the case
number, the named F sponc i, and an explanation for the request. Any requests to
modify a milestone date must be submitted to the Department prior to the milestone
date and include a justification for the requested extended timeframe.

XIV. Indemnification

Respondent will indemnify and hold the Department, the State of New York, and
their representatives and employees harmless for all claims, suits, actions, damages,
and costs of every name and description arising out of or resulting from the acts and/or
omissions of Respondent, its trustees, officers, employees, servants, agents,
successors, or assigns, resulting from the compliance or attempted compliance with the
provisions of this Order.

XV. Binding Effect

The provisions, terms, and conditions of this Order shall be deemed to bind
Respondent, its heirs, its employees, servants, agents, successors and assigns, and all
persons, firms, and corporations acting subordinate thereto.

XVI. Entirety of Order

The provisions of this Order constitute the complete and entire Order issued to
the Respondent, concerning resolution of the violations identified in this Orc . Terms,
conditions, understandings or agreements purporting to modify or vary any term hereof
shall not be binding unless made in writing and subscribed by the party to be bound,
pursuant to the Modification paragraph of this Order. No oral or written advice,
guidance, suggestion or comment by the Department regarding any report, proposal,
plan, specification, schedule, comment or statement made or submitted by the
Respondent shall be construed as relieving the Respondent of his/her obligations to
obtain such formal approvals as may be required by this Order.
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Xvil. ¢

This Order is not a permit, or a modification of any permit, under any federal,
State, or local laws or regulations. Unless otherwic allowed by statute or regulation,
F ipondent is responsible for achieving and maintaining complete compliance with all
applicable federal, State, and local laws, regulations, and permits. Respondent’s
compliance with this Order on Consent shall be no defense to any action commenced
pursuant to any laws, regulations, or permits, except as set forth herein.

XVIII. Mig~~~neous

A.  Appendix A - "Standard Clauses for All M v York State, State Superfund
Orders" is attached to and the following Sections are hereby made a part of this Order
as if set forth fully herein: IlI(A)(5), I1I(B), II(C), NI(D),NI(F), IV, V, VI, Vil, VIII, IX, X(B),
X1, X1, XIV, XV, XVI .

B. In the event of a conflict between the main body of this Order (including any
and all attachments thereto and amendments thereof) and the terms of Appendix A, the
main body of this Order shall control.

C. The effective date of this Order is the 10th day after it is sigr 1 by the
Commissioner or tt  Commissioner's ¢ signee. This Order shall terminate when all
requirements imposed by this Order on Consent are completed to the Department’s
satisfaction. :

DATED: o'?// /3021

BASIL SEGGOS

COMMISSIONER

NEW YORK STATE DEPARTMENT OF
NVIRONMENTAL CONSERVATION

By:
Susan Edwards, . .., Acting Director

Division of Environmental Remediation
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CONSENT BY BROOKLYN NAVY YARD L.v _OPMENT CORPC..ATION

Brooklyn Navy Yard Development Corporation hereby consents to tt  issuing
and entering of this Consent Order, waives its right to a hearing herein as provided by
law, and agrees to be bound by this Consent Order.

Brooklvn Navv Yard Develooment Corporation

By:__

Title:.

Date:
STATE OF )

) ss:
COUNTY C. )
Ontt day of in the year 20___, before me, the

undersigned, personally appeared (full

name) personally known to me or proved to me on the basis of satisfactory evidence to
be the individual whose name is subscribed to the within instrument and acknowledged
to me that he/she executed the same in his/her capacity, and that by his/her signature
on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Acknowledgment by a corporation, in N v York State:

On , before me, the
undersign (full
name) pel and say that
he/she/the full mailing address)
and that

'sident or other
officer or Navy Yard
Development Corporation, the corporation described in and which executed the above
e/th gf signed his/her/their name(s) thereto by the authority of

rporation.
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CONSENT BY THE CITY OF NEW YORK

The City of New York hereby consents to the issuing and entering of this
Consent Order, waives its right to a hearing herein as provided by law, and agrees to be
bound by this Consent Order.

The
By:_ —_
Title:
Date
STATE OF )
) SS:
COUNTY OF )

Onthe Z<(_ day of Peocernlu in the year 20 2\, before me, the
undersigned, personally appeared AN dr- ' S hwg 1 2 (full
name) personally known to me or proved to me on the basis of satisfactory evidence to
be the individual whose name is subscribed to the within instrument and acknowledged
to me that he/she executed the same in hisfher capacity, and that by his/her signature
on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Acknowledgment by a corporation, in New York State:

On the day of in the year 20, before me, the
undersigned, personally appeared (full
name) personally known to me who, being duly sworn, did depose and say that
he/shel/they reside at (full mailing address)

and that he/she/they is (are) the

(president or other
officer or director or attorney in fact duly appointed) of the City of New York, the
corporation described in and which executed the above instrument; and that
he/shel/they signed his/her/their name(s) thereto by the authority of the board of
directors of said corpgration.

o Wi
‘(I/' (A// A éLQ‘VLA‘,/ i RAJBALA JASWAL

Notary Public, State of New York Stace of New York
No.01JAG6152836

Qualified in Queens Count E
Commission Expires 9/25729%
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Attachn 1t 1

Voluntary Cleanup Agreement
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Attachment 2

Cease and st Order and Notice of Violation
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EXHIBIT "A"

Survey
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APPENDIX "A"

STANDARD CLAUSES FOR ALL NEW YORK STATE
STATE SUPERFUND ORDERS

The parties to the State Superfund Order
(hereina fter "Order") a gree to be boundby the
following clauses which are herebymadea partof
the Order. The word "Respondent” herein refers to
any partyto the Order, other thantheNew York State
Departmentof Environmental Conservation
(hereina fter "Department”).

[. Citizen Participation Plan

Within twenty (20) days after the effectivedate
of this Order, Respondent shallsubmit for review and
approvala written citizen participation planprepared
in accordance with the requirements of ECL §27-
1417 and6 NYCRR sections375-1.10and 375-3.10.
Upon approval, the Citizen Participation Plan shall be
deemedto be incorporated into and made a part of
this Order.

II. Initial Subms--’

Within thirty (30)days after theeffectivedateof
this Order, Respondent shall submit to the
Departmenta Records SearchReport preparedin
accordance with Exhibit “B” attached to the Order.
The Records Search Report canbe limited if the
Departmentnotifies Respondent that prior
submissions satisfy specific items required for the
Records Search Report.

II1. Develo:
Work Plans

t.Performance, and Reportingof

A. W " ?lanRequirements

All activities atthe Site that comprise any
element ofanInactive Hazardous Waste Disposal
Site Remedial Progra m shallbe conducted pursuant
to one ormore Department-approved work plans
(“Work Plan” or “Work Plans”)and this Orderand
all activities shall be consistent with the National Oil
and Hazardous Substances Pollution Contingency
Plan (NCP),40 C.F R. Part 300,asrequired under
CERCLA,42U.S.C.§ 9600 ef seq. The Work
Plan(s) under this Order shalla ddress both on-Site
and off-Siteconditions and shallbe developed and
implementedin accordance with 6 NYCRR § 375-
1.6(a),375-3.6,and 375-6. All Department-approved
Work Plans shall be incorporated intoand become
enforceable parts ofthis Order. Upon approvalofa

Work Plan by the Department, Respondent shall
implement such Work Plan in a ccordance with the
schedule contained therein. Nothing in this

Subpar aph shallmandate that any particular Work
Plan be submitted.

The Work Plans shall be captioned as follows:

1. Site Characterization(“SC”) Work
Plan: a Work Plan which provides for the
identification ofthe presence ofanyhazardous waste
disposalatthe Site;

2. Remediallnvestigation/Feasibility
Study (“RI/FS”) Work Plan: a Work Plan which
provides for theinvestigation of the nature and extent
of contamination within the boundaries of the Site
and emanating from such Site and a study of remedial
alternatives to address suchon-siteand off-site
contamination;

3. Remedial Design/Remedial Action
(“RD/RA”)Work Plan: a Work Plan which provides
forthe development andimplementation offinal
plansand specifications for implementingthe
remedialalternative set forth in the ROD;

4. "IRM Work Plan" if the Work Plan
provides for an interim remedial measure;

5. "Site Management Plan" if the Work
Plan provides for the identification and
implementaton ofinstitutional and/or engineering
controlsas wellasanynecessary monitoring and/or
operationand maintenance ofthe remedy; or

6. "Supplemental”if additional work plans
otherthanthose set forthin I1.A.1-5 are required to
be prepared and implemented.

~YYr o1 hl

B. Submi ° /Implemeniation lans
1. Respondent may opt topropose oneor
more additional orsupplemental Work Plans
(includingone ormore IRM Work Plans)at any time,
which the Departmentshallreview for
appropriateness and technical sufficiency.

2. Any proposed Work Plan shallbe
submitted for the Department's review and approval



and shallinclude, at a minimum, a chronological
description ofthe anticipated activities, a schedule
for performance of those activities, and sufficient
detailto allow the Departmentto evaluate that Work
Plan.

i. The Department shallnotify
Respondentin writing if the Department determines
thatany element ofa Department-approved Work
Plan needs to be modified in orderto achievethe
objectives ofthe Work Plan as set forth in
Subparagraph 1L A or to ensurcthatthe Remedial
Program otherwise protects human healthand the
environment. Uponreceipt of suchnotification,
Respondentshall, subject todispute resolution
pursuantto Paragraph XV, modify the Work Plan.

ii. The Department mayrequest,
subject todispute resolution pursuant to Paragraph
XV, that Respondent submit additional or
supplemental Work Plans for the Site to complete the
current remedial phase within thirty (30) Days a fter
the Department’s written request.

3. A Site Management Plan, if necessary,
shall be submitted in accordance with the schedule
set forth in the IRM Work Planor Remedial Work
Plan.

4. Duringallfield activities conducted
undera Department-approved Work Plan,
Respondentshallhave on-Site a representative who s
qualified to supervise the activities undertaken in
accordance with the provisionsof 6 NYCRR 375-
1.6(a)(3).

5. A Professional Engineer licensed and
registered in New York State muststampand signall
Work Plans other than SC or RI/FS Work Plans.

C. Submissionof Final Reportsan "™ riodic
Reports

1. Inaccordance with the schedule
contained in a Work Plan, Respondent shall submit a
finalreportasprovidedat6 NYCRR 375-1.6(b)and
a finalengineering report as providedat 6 NYCRR
375-1.6(c).

2. Any finalreportorfinalengineering
report that includes construction activities shall
include “asbuilt” drawings showing any changes
madeto theremedial design or the IRM.
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3. Intheeventthat thefinalengineering
report forthe Site requires Site management,
Respondentshall submit aninitial periodic reportby
in accordance with the schedule in the Site
ManagementPlan and thereafter in accordance with a
schedule determined by the Department. Such
periodic report shallbe signed by a Professional
Engineer or by such other qualified environmental
professional as the Departmentmay findacceptable
and shallcontain a certificationas providedat6
NYCRR 375-1.8(h)(3). Respondentmay petitionthe
Departmentfora determination that the institutional
and/orengineering controls may be terminated. Such
petition must be supported by a statementby a
Professional Engineerthat suchcontrols are no
longer necessary for the protection of public health
and the environment. The Department shall not
unreasonably withhold its approvalof such petition.

4. Within sixty (60)days of the
Department's approvalofa FinalReport, Respondent
shall submit suchadditional Work Plans as is
required by the Department in its a pprovalletter of
such Final Report. Failure to submit any additional
Work Plans within such period shallbe a violation of
this Order.

D. Reviewof ™ * mittals

1. The Department shallmake a good faith
effort to review andrespond in writing to each
submittal Respondent makes pursuant to this Order
within sixty (60) Days. The Department’s response
shallinclude, in accordance with 6 NYCRR 375-
1.6(d), an approval, modificationrequest, or
disapproval of the submittal, in whole orin part.

i.  Upon the Department's written
approvalofa Work Plan, suchDepartment-approved
Work Plan shallbe deemed tobe incorporated into
and madea part ofthis Orderand shallbe
implementedin a ccordance with the schedule
contained therein.

ii. IftheDepartment modifiesor
requests modifications to a submittal, it shall specify
the reasons for such modification(s). Within fifteen
(15)Daysafter the date of the Department’s written
notice that Respondent’s submittalhas been
disapproved, Respondent shallnotify the Department
of its election in accordancewith 6 NYCRR 375-
1.6(d)(3). If Respondent elects to modify or accept



the Department’s modifications to the submittal,
Respondentshall make a revised submittal that
incorporates all of the Department’s modifications to
the first submittal in accordance with the time period
set forth in 6 NYCRR 375-1.6(d)(3). Inthe event
that Respondent’s revised submittal is disa pproved,
the Department shall set forth its reasons forsuch
disapproval in writing and Respondent shall be in
violation ofthis Orderunless it invokes dispute
resolution pursuant to Paragraph XV andits position
prevails. Failure to make anelectionor failure to
comply with theelectionisa violation ofthis Order.

. Ifthe Department disapproves a
submittal, it shall specify the reasons forits
disapproval. Within fifteen (15)Days a fterthedate
of the Department’s written noticethatRespondent’s
submittal has been disapproved, Respondent shall
notify the Department of'its election in a ccordance
with 6 NYCRR 375-1.6(d)(4). If Respondent elects
to modify thesubmittal, Respondentshallmakea
revised submittal that addresses allof the
Department’s stated rea sons for disa pproving the first
submittal in accordance with the time period set forth
in 6 NYCRR 375-1.6(d)(4). Intheevent that
Respondent’srevised submittal is disapproved, the
Departmentshall set forthits reasons for such
disapproval in writing and Respondent shall be in
violation ofthis Order unless it invokes dispute
resolution pursuant to Paragraph XV and its position
prevails. Failure to make anelectionor failure to
comply with theelectionis a violation ofthis Order.

2. Within thirty (30)Days after the
Department’s approvalofa finalreport, Respondent
shall submit such finalreport,as wellasalldata
gathered and drawings and submittals made pursuant
to such Work Plan, in an electronic format acceptablke
to the Department. If any document cannotbe
converted into electronic format, Respondent shall
submit such document in analtemative format
acceptable to the Department.

E. Department’sIssuanceofa ROD

1. Respondentshallcooperate with the
Departmentand provide reasonable assistance,
consistentwith the Citizen Participation Plan, n
soliciting public comment onthe proposed remedial
action plan (“PRAP”),if any. Aftertheclose ofthe
public comment period, the Department shall select a
finalremedial altemative forthe Site n a ROD.
Nothing in this Order shallbe construed to abridge
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any rights of Respondent,asprovided by law, to

judicially challenge the Department’s ROD.

2. Respondentshallhave 60days from the
date ofthe Department’s issuance ofthe RODto
notify the Department in writing whetherit will
implement the remedial a ctivities required by such
ROD. Ifthe Respondent elects notto implement the
required remedial activities, then this ordershall
terminatein accordance with Paragraph XIV.A.
Failure to make anelection or failure to comply with
theelection isa violation of this Order.

3. Nothingin this Order, in any submittal,
or in any work plan(s) submitted pursuant to this
Ordershallmodify, expand, reduce, or otherwise
change the remedial activities (including site
management) required by aROD issued by the
Department.

F. Ins =~ aalEngineeringControl
Certification

In the eventthat theremedy for the Site,if any,
or any Work Plan for the Site, requires institutional
or engineering controls, Respondent shallsubmit a
written certificationin accordance with 6 NYCRR
375-1.8(h)(3)and375-3.8(h)(2).

IV. Penalties

A. 1. Respondent’s failure to comply with
any term of this Order constitutes a violation of this
Order, the ECL,and 6 NYCRR375-2.11(a)(4).
Nothing herein abridges Respondent’s right to
contest any allegationthat it has failed to comply
with this Order.

2. Paymentofany penalties shallnotin
any way alter Respondent's obligations under this
Order.

B. 1. Respondentshallnotsufferanypenalty
or be subject to any proceeding oraction in the event
it cannot comply with any requirementof this Order
asa result of any ForceMajeure Eventas provided at
6 NYCRR 375-1.5(b)(4). Respondent mustuse best
efforts to anticipate the potential Force Majeure
Event, best efforts to address any sucheventasit is
occurring, andbest efforts following the Force
Majeure Event to minimize delay to the greatest
extent possible. “Force Majeure” does not include
Respondent’s economic inability to comply with any



obligation, the failure of Respondent to make
complete and timely application forany required
approval or permit, and non-attainment of the goals,
standards, a nd requirements of this Order.

2. Respondentshallnotify the Department
in writing within five (5) Days of the onset ofany
Force MajeureEvent. Failure to give such notice
within such five (5) Day period constitutes a waiver
ofany claim thata delay is not subjectto penalties.
Respondentshallbe deemed to know of any
circumstance which it, any entity controlled by it, or
its contractors knew or should have known.

3. Respondentshallhave the burden of
provingby a preponderance of the evidence that(i)
the delay oranticipated delay hasbeen or will be
caused by a Force Majeure Event; (i1) the durationof
the delay orthe extension sought is warranted under
the circumstances; (iii) best efforts were exercisedto
avoid and mitigate the effects of the delay; and (iv)
Respondentcomplied with the requirements of
Subparagraph IV.B.2 regarding timely notification.

4. Ifthe Department agrees that thedelay
or anticipateddelay isattributable to a ForceMajeure
Event, the time for performance of the obligations
that are affected by the Force Majeure Eventshallbe
extended fora period oftime equivalent to the time
lost because ofthe Forcemajeure event, in
accordancewith 375-1.5(4).

5. Ifthe Department rejects Respondent’s
assertion thatan event provides a defense to non-
compliance with this Order pursuant to Subparagraph
IV.B, Respondent shallbe in violation of this Order
unless it invokes dispute resolution pursuant to
Paragraph XV and Respondent’s position prevails.

V. Entry uponSite

A. Respondenthereby consents, upon
reasonable noticc  derthecircumstances presented,
to entry upon theSite (orareas in the vicinity ofthe
Site which may be under the control of Respondent)
by any duly designated officer oremployeeof the
Departmentorany State a gency having jurisdiction
with respect to matters addressed pursuantto this
Order, and by any agent, consultant, contractor, or
other personso authorized by the Commissioner, all
of whom shallabide by the health and safety rules in
effect for the Site, for inspecting, sampling, copying
recordsrelatedto thecontamination at the Site,
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testing, and any other activities necessary to ensure
Respondent’s compliance with this Order. Upon
request, Respondentshall(i) provide the Department
with suitable work space atthe Site, includinga ccess
to a telephone, to the extentavailable, and (i) permit
the Department full access to allnon-privileged
records relating to matters addressed by this Order.
Raw dataisnot considered privileged and that
portion of anyprivileged document containingraw
data mustbe provided to the Department. In the
event Respondentis unable to obtain any
authorization from third-party property owners
necessary to perform its obligations under this Order,
the Department may, consistent with its legal
authority, assist in obtaining such authorizations.

B. The Department shallhave the right to take
its own samples and scientific measurements and the
Departmentand Respondent shall each have theright
to obtain split samples, duplicatesamples, orboth, of
all substances and materials sampled. The
Departmentshallmaketheresultsof any such
sampling and scientific measurements available to
Respondent.

VI. Paymentof“ - “osts

A. Within forty-five (45) days afterreceipt of
an itemized invoice from the Department,
Respondentshall payto the Departmenta sum of
money which shall representreimbursement for State
Costsasprovidedby 6 NYCRR375-1.5 (b)(3)(i).
Failure to timely pay any invoice willbe subject to
late payment charge andinterest at a rate 0f9% from
the datethe payment is due until the date the payment
is made.

B. Costsshallbedocun  odasprovidedby 6
NYCRR 375-1.5(b)(3). The Department shallnot be
required to provide any other documentation of costs,
provided however, that the Department's records shall

be available consistentwith, and in accordance with,
Article 6 of the Public Officers Law.

C. Eachsuchpaymentshallbe made payabk to
the New York State Departmentof Environmental
Conservation and shall be sent to:

Director, Bureauof Program Management
Division of Environmental Remediation

New York State Department of Environmental
Conservation

625 Broadway



Albany,New York 12233-7012

D. The Department shallprovide written
notification to the Respondent of any change in the
foregoing addresses.

E. IfRespondent objectsto anyinvoiced costs
underthis Order, the provisions of 6 NYCRR 375-15
®)3)(v)and (vi)shallapply. Objectionsshallbe
sent to the Department as provided under
subparagraph VI.C above.

F. Intheeventofnon-payment ofanyinvoice
within the 45 days provided herein, the Department
may seck enforcement ofthis provision pursuant to
Paragraph IV orthe Departmentmay commence an
enforcement action for non-compliance with ECL
'27-1423and ECL 71-4003.

VII.Release and C¢ o -

Upon the Department’s issuance ofa Certificate
of Completion as provided at 6 NYCRR 375-1.9and
375-2.9,Respondent shall obtain the benefits
conferred by such provisions, subject to the terms and
conditions described therein.

VIII. Reservation of Rights

A. Exceptasprovidedat 6 NYCRR375-1.9
and 375-2.9, nothing contained in this Ordershallbe
construed as barring, diminishing, a djudicating, or in
any way affectingany ofthe Department’s rights or
authorities, including, but not limited to, the right to
require performance of further investigations and/or
response action(s), to recover natural resource
damages,and/orto exercise any summary abatement
powers with respect to any person, including
Respondent.

B. Except as otherwise provided in this Order,
Respondentspecifically reserves a llrights and
defenses under applicable law respecting any
Departmentalassertion ofremedial liability and/or
naturalresourcedam  sagainst Respondent, and
furtherreserves allrignis respecting the enforcement
of this Order, including the rights to notice, to be
heard, to appeal, andto any other due process. The
existence ofthis Order or Respondent’s compliance
with it shallnot be construed as anadmissionof
liability, fault, wrongdoing, orbreachofstandard of
careby Respondent, and shallnot give rise to any
presumption oflaw or finding of fact, or create any
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rights, or grant anycause of action, which shall inure
to the benefit of any third party. Further, Respondent
reserves such rights asit may have to seek and obtain
contribution, indemnification, and/or any other form
of recovery fromits insurersand from other
potentially responsible parties or their insurers for
past or future response and/or cleanup costs or such
other costs or damages arising from the
contamination at the Site as may be providedby law,
including but not limited to rights of contribution
undersection 1 13(f)(3)(B)of CERCLA,42U.S.C.§
9613(H)(3)(B).

IX. 7 lemnific~*~=

Respondentshall indemnify and hold the
Department, the State of New York, the Trustee of
the State’snatural resources, and their representatives
and employees hamlessas providedby 6 NYCRR
375-2.5@)(3)(0).

X. Public Notice

A. Within thirty (30)Days after the effective
date ofthis Order, Respondentshallprovidenotice as
required by 6 NYCRR 375-1.5(a). Within sixty (60)
Daysof suchfiling, Respondent shall provide the
Departmentwith a copy of such instrument certified
by the recording officer to be a true and faithful copy.

B. IfRespondent proposes to transferby sale or
lease the whole or any partof Respondent’s interest
in the Site, orbecomes aware of such transfer,
Respondentshall, not fewer than forty-five (45) Days
before thedate of transfer, or within forty-five (45)
Daysafterbecomingaware of such conveyance,
notify the Department in writing of the identity ofthe
transfereeand ofthe nature and proposedoractual
date ofthe conveyance, and shall notify the transferee
in writing, with a copy tothe Department, of the
applicability of this Order. However, suchobliga tion
shallnot extendto a conveyance by meansofa
corporatereorganization or merger or the grantingof
any rights under any morigage, deed, trust,
assignment, judgment, lien, pledge, security
agreement, lease, oranyotherright accruingto a
person not affiliated with Respondentto secure the
repayment of money orthe performance ofa duty or
obligation.

XI. Change of Use



Applicantshallnotify the Department at least
sixty (60)daysin advanceof any change ofuse, as
defined in 6 NYCRR 375-2.2(a), which is proposed
forthe Site, in accordance with the provisions of6
NYCRR 375-1.11(d). In the event the Department
determines that the proposed change ofuse is
prohibited, the Departmentshallnotify Applicantof
such determination within forty-five (45)days of
receipt of such notice.

XII.E- “onmental Easement

A. IfaRecordofDecisionforthe Site relies
upon oneor more institutional and/or engineering
controls, Respondent (or the owner of the Site) shall
submit to the Department forapprovalan
Environmental Easement to run with the landin favor
of the State which complies with the requirements of
ECL Article 71, Title 36,and 6 NYCRR 375-
1.8(h)(2). Upon acceptance of the Environmental
Easement by the State, Respondentshall comply with
the requirements of 6 NYCRR 375-1.8(h)(2).

B. IftheRODprovidesforno action otherthan
implementation of oneor more institutional controls,
Respondentshall cause an environmental ea sement to
be recorded under the provisions of Subparagraph
XITLA.

C. IfRespondent doesnot cause such
environmental easement to be recorded in accordance
with 6 NYCRR 375-1.8(h)(2), Respondent will not
be entitled to the benefits conferredby 6 NYCRR
375-1.9 and 375-2.9and the Departmentmay file an
Environmental Notice onthe site.

X1 ™ ™ Jorts

Respondentshall submit a written progress
report of its actions under this Order to the parties
identified in Subparagraph I1V.A.1 of the Orderby the
10th day of each month commencing with the month
subsequent to the approval of the first Work Planand
ending with the Termination date as set forth in
Par  phXIV,unless: [ferent fre: 3 t
fortn m a Work Plan. Suchreportsshall, ata
minimum, include: allactions relative to the Site
duringthe previous reportingperiod and those
anticipated for the next reporting period;all approved
activity modifications {changes of work scope and/or
schedule); allresults of samplingand testsandall
otherdatareceivedor generatedby oron behalf of
Respondentin connection with this Site, whether
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underthis Order or otherwise, in the previous
reporting period, including quality a ssurance/quality
controlinformation; information regarding
percentage of completion; unresolved delays
encountered oranticipated that may a ffect the future
schedule and efforts made to mitigate such delays;
and informationregarding a ctivities undertaken in
support ofthe Citizen Participation Plan during the
previousreporting period and those anticipated for
the nextreportingperiod.

X1V.Teminationof Order

A. This Order will terminate upon the earlier of
the following events:

1. Respondent’selection in accordance
with Para graph I11.LE.2 not to implement the remedial
activitiesrequired pursuantto the ROD. Inthe event
of terminationin a ccordance with this Subparagraph,
this Order shallterminate effective the Sth Day after
the Department’s receipt of the writtennotification,
provided, however, that if there are oneor more
Work Plan(s) for which a finalreport hasnot been
approved at thetime of Respondent’s notificationof
its election not to implementthe remedial a ctivities n
accordance with the ROD, Respondent shall
complete theactivities required by such previously
approved Work Plan(s) consistent with the schedules
contained therein. Thereafter, this Ordershall
terminateeffective the 5th Day afterthe
Department’s approval of the finalreport forall
previously approved Work Plans; or

2. The Department’s written determiation
that Respondent has completedall phases of the
Remedial Program (including Site Management), in
which event theterminationshall be effective onthe
5th Day afterthedate of the Department’s letter
statingthatallphasesoftheremedial program have
been completed.

B. Notwithstandingthe foregoing, the
provisions contained in Paragraphs VI and [X shall
survive the terminationof this Orderand:
violation of such surviving Paragraphs shallbe a
violation of this Order, the ECL,and 6 NYCRR 375~
2.11(a)(4),subjecting Respondentto penalties as
provided under ParagraphIV so longassuch
obligations accrued onorpriorto the Termination
Date.



C. IftheOrderis terminated pursuantto
Subparagraph XIV.A.1,neither this Ordernorits
termination shallaffect any liability of Respondent
forremediation ofthe Site and/or forpayment of
State Costs, including implementation of removal and
remedialactions, interest, enforcement, and any and
all otherresponsecostsasdefined under CERCLA,
norshallit affectany defensesto suchliability that
may be assertedby Respondent. Respondentshall
also ensure that it does not lea ve the Site in a
condition, from the perspective of human health and
environmental protection, worse than that which
existed before any activities under this Order were
commenced. Further, the Department’s efforts in
obtainingand overseeing compliance with this Order
shall constitute reasonable efforts underlaw to obtam
a voluntary commitment from R espondent for any
furtheractivities to be undertaken as part ofa
Remedial Program for theSite.

XV.Dispute Resolution

A. Intheeventdisputesarise under this Order,
Respondentmay, within fifteen (15) Daysafter
Respondentknew or should have known of the facts
which are the basis of the dispute, initiate dispute
resolution in accordance with the provisions of 6
NYCRR 375-1.5(b)(2).

B. All costincurred by the Department
associated with dispute resolution are State costs
subject toreimbursement pursuant to this Order.

C. Nothingcontained in this Ordershallbe
construed to authorize Respondentto invokedispute
resolution with respect to theremedy selectedby the
Departmentin the ROD orany elementof such
remedy, nor to impair any right of Respondent to
seek judicialreview of the Department’s selection of
any remedy.

XVI.Miscellaneous

A. Respondentagrees to comply with andbe
boundby theprovisions of 6 NYCRR Subparts 375-1
and 375-2; the provisions ofsuch Subparts that are
referenced herein are referenced for clarity and
convenience only and the failure of this Order to
specifically referenceany particular regula tory
provision is not intended to imply that such provision
is not applicable to activities performed under this
Order.
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B. The Department may exemptRespondent
from the requirement to obtain any state or local
permit orotherauthorization forany activity

conducted pursuant to this Order in accordance with
6 NYCRR 375-1.12(b), (c),and (d).

C. 1. Respondentshalluse best effortsto
obtainall Site access, permits, easements, a pprovals,
institutional controls, and/or authorizations necessary
to perform Respondent’s obliga tions under this
Order, including all Department-approved Work
Plansandthe schedules contained therein. If, despite
Respondent’s bestefforts, any access, permits,
easements, approvals, institutional controls, or
authorizations cannotbe obtained, Respondent shall
promptly notify the Departmentand include a
summary ofthe steps taken. The Department may, as
it deems appropriate and within its authority, a ssist
Respondentin obtainingsame.

2. [Ifaninterestin property isneeded to
implement an institutional control required by a
Work Plan and suchinterest cannot be obtained, the
Departmentmay require Respondent to modify the
Work Plan pursuantto 6 NYCRR 375-1.6(d)(3)to
reflect changes necessitated by Respondent’s
inability to obtain suchinterest.

D. The paragraph headings set forth in this
Orderare included for convenience of reference only
and shallbe disregarded in the constructionand
interpretation of any provisions of this Order.

E. 1. Thetermsofthis Ordershallconstitute
the completeand entire agreementbetweenthe
Departmentand Respondent conceming the
implementation ofthe activities required by this
Order. No temm, condition, understanding, or
agreementpurporting to modify or vary any term of
this Ordershallbe bindingunless made in writing
and subscribed by the party tobe bound. No
informaladvice, guidance, suggestion, or comment
by the Departmentshallbe construed asrelieving
Respondentof Respondent’s obliga tion to obtain
such formalapprovals as maybe requiredby this
Order. Intheeventofa conflict betweenthetems of
this Orderand any Work Plan submitted pursuantto
this Order, the terms of this Ordershallcontrolover
the terms of the Work Plan(s). Respondent consents
to and agrees notto contest the authorntyand
jurisdiction of the Departmentto enter into or enforce
this Order.



2. 1. Exceptasset forth herein, if
Respondentdesiresthat any provision of this Order
be changed, Respondent shallmake timely written
application to the Commissioner with copies to the
parties listed in SubparagraphIV.A.1.

ii. [fRespondentseeksto modifyan
approved Work Plan, a written requestshall be made
to the Department’s project manager, with copies to
the parties listed in SubparagraphIV.A.1.

ili. Requests fora changeto a time
frameset forth in this Order shall be made in writing
to the Department’s projectattomey and project
manager; such requests shallnot be unreasonably
denied and a written response to such requests shall
be sent to Respondentpromptly.

F. 1. Ifthereare multiple parties signing this
Order, the term “Respondent” shallbe read in the
plural, the obligations of eachsuchparty under this
Orderare jointandseveral, and the insolvencyofor
failure by any Respondent to implementany
obligationsunderthis Order shallnot affectthe
obligations of the remaining Respondent(s) under ths
Order.

2. IfRespondentisa parnership,the
obligations ofall general parers (including limited
partners who act as general partners)under this Order
arejoint and severalandthe insolvency or fatlure of
any general partner to implement any obligations
under this Ordershall not affect the obliga tions of the
remaining partmer(s) under this Order.

3. Notwithstanding the foregoing
Subparagraphs XVI.F.1 and 2, if multiple parties sign
this Orderas Respondents butnotall of the signing
parties elect to implement a Work Plan, all
Respondentsarejointly and severnally liable foreach
and every obligation under this Order through the
completionof activities in such Work Planthat all
such parties consented to; thereafter, only those
Respondents electing to perform additional work
shallbe jointly and severally liable under this Order
forthe obligations and activities under such
additional Work Plan(s). The partieselectingnotto
implement the additional Work Plan(s) shallhave no
obligationsunder this Orderrelativeto the activities
set forth in such Work Plan(s). Further, only those
Respondents electing to implementsuchadditional
Work Plan(s) shallbe eligible to receive the release
and covenantnot tosue referenced in Paragraph VIL
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G. Respondentshallbe entitledto receive
contributionprotection and/or to seek contribution to
the extent authorizedby ECL27-1421(6)and 6
NYCRR 375-1.5(b)(5).

H. Anytime limitationsset forthin Section
113(g)(1)of CERCLA,asamended, 42 US.C.§
9613(g)(1),Section 1012(h)(2) of the Oil Pollution
Act,asamended, 33 U.S.C.§2712(h)(2), the Federal
Water Pollution Control Act, the New York
Navigation Law, the New York Environmental
Conservation Law, or any other federalorstate
statute or regula tion with respect to potential claims
fornaturalresource damages against Respondent or
any othertimelimitations for the filingof potential
naturalresource damages claims against Respondent
underany otherapplicable state or federallaw are
tolled in their entirety from the effectivedate of this
Order untiltermination of this Order.

I.  Unlessotherwise expressly provided heremn,
terms used in this Order which are definedin ECL
Article 27 orin regulations promulgated thereunder
shallhavethe meaning assigned to themundersaid
statute orregulations.

J. Respondent’sobligations under this Order
represent payment fororreimbursementof response
costs,andshallnot be deemed to constitute any type
of fine or penalty.

K. Respondentand Respondent’s successors
and assigns shallbe bound by this Order. Any
change in ownership or corporatestatus of
Respondentshallin no way alter Respondent’s
responsibilities under this Order.

L. ThisOrder maybe executed forthe
convenience ofthe parties hereto, individually or in
combination, in one or more counterparts, each of
which shallbe deemedto have thestatusofan
executed originaland all of which shalltogether
constitute one and the same.
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