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DECLARATION OF COVENANTS AND RESTRICTIONS

THIS COVENANT is made the /@ May of 4%, /2006, by the City of
New York (the “City”), a municipal corporation organized and existing under the laws of
the State of New York and having an office for the transaction of business at the New
York City Department of Citywide Administrative Services, 1 Centre Street, 17th Floor
South, New York, NY 10007, in favor of the New York State Department of
Environmental Conservation (“Department”), an agency of the State of New York, with
offices at 625 Broadway, Albany, New York 12233;

WHEREAS, the City of New York is the owner of a parcel of real property
which is located in the Borough of Brooklyn and is on Tax Block 8156, Lot 1 in the City
and State of New York and is part of the lands acquired by the City on March 1, 1963 by
a condemnation order issued by the Kings County Supreme Court, the specificities of
which are further described and recited in the March 13, 1963 title vesting letter from
George Newman, Corporation Counsel of the City of New York to William Morlock,
Director of Property Records of the New York City Department of Real Estate attached
here to as Exhibit “A.”; and

WHEREAS, this property is the subject of a Voluntary Cleanup Agreement
entitled “In the Matter of the Implementation of a Remedial Response Program for 107-
23 Farragut Road, Brooklyn, New York, by Federal Express Corporation and Cargex
Brooklyn Limited Partnership”, Index No. W2-0835-98-10 (“Agreement™).

NOW, THEREFORE, the City of New York, for itself and its successor,
volunteers and/or assigns, covenants that:

First, the realty subject to this Declaration of Covenants and Restrictions is known
as the Former Duralab Site (hereinafter referred to as the “Site™) as shown on a map
attached hereto as Exhibit “B” and made part hereof, and consists of the parcel of land, in
the Borough of Brooklyn, County of Kings, State of New York, together with the
building and improvements thereon hereafter erected, identified Tax Block 8156, Lot 1,
and more particularly bounded and described as follows:

BEGINNING at the intersection of the northwesterly line of Farragut Road and
the southwesterly line of East 108" Street, proceeding thence along the
northwesterly line of Farragut Road on a course South 49° 38” 33” West, 487.00
feet to a point; THENCE along a course North 40° 21° 27" West, 468.94 feet to
the intersection with the easterly line of the BMT (Canarsie Line}) R.O.W._;
THENCE along the easterly line of the BMT R.O.W. on a course North 24° 53
47" East, 174.93 feet to a point; THENCE along a curve to the left, radius
1037.50 feet a distance of 285.35 feet to a point; THENCE on a course North 60°
277 577 East, 90.18 feet to the point of intersection with the southwesterly line of
East 108" Street; THENCE along the southwesterly line of East 108™ Street on a
course South 40° 217 277 East, 678.58 feet to the point of origin.



Second, unless prior approval by the Department or, if the Department shall no
longer exist, any New York State agency or agencies subsequently created to protect the
environment of the State and the health of the State’s citizens, hereinafter referred to as
the “Relevant Agency,” is first obtained, there shall be no excavation at the Site which
threatens the integrity of the pavement or building foundations or which results in
unacceptable human exposure to contaminated soils;

Third, soil contamination, if encountered during future construction or demolition
activities, shall be managed and, if warranted, disposed of off-site at an approved and
permitted landfill in accordance with regulations adopted by the Department or Relevant
Agency

Fourth, the Site shall not be used for purposes other than for the contemplated use
as a distribution facility for the Federal Express Corporation or other restricted-
commercial or restricted-industrial uses without an express written waiver of such
prohibition by the Department or Relevant Agency. For purposes of this Declaration of
Covenants and Restrictions, “restricted-commercial use’” and “restricted-industrial use”
mean as follows:

(D) “Restricted-commercial use” means a land use for the primary purpose
of buying, selling or trading of merchandise or services.
(a) restricted-commercial uses include, but are not limited to:

(1) warehouses; building supply facilities; retail gasoline
stations; automobile service stations; automobile dealerships; retail
warehouses; repair and service establishments for appliances and other
goods; professional offices; college classroom, laboratory, administrative
or other non-residential buildings, banks and credit unions; office
buildings; retail businesses selling food or merchandise; parking facilities;
and

(2) passive recreational uses, such as golf courses, bike or
walking paths, tenms courts, green space or other public uses with limited
potential for soil contact.

(L) “Restricted-industrial use” means a land use for the primary purpose
of manufacturing, production, fabrication or assembly process and
ancillary services.

(a) restricted-industrial uses include, but are not limited to: power
plants; manufacturing facilities such as metalworking shops, plating shops,
blast furnaces, coke plants, oil refineries, factories, chemical plants and
plastics plants; assembly plants; non-public airport areas; limited access
highways; railroad switching yards; and marine port facilities.

(1II) Categorically excluded from the restricted-commercial and restricted-
industrial use categories are any and all residential uses including, but not



limited to, single family homes, apartment complexes, townhouse
developments, and/or condominiums; day care facilities; schools (with the
exception of college classroom, laboratory, administrative or other non-
residential buildings); college residential buildings and other educational
institution residential buildings; active recreational uses, such as
playgrounds, picnic areas, playing fields or other public uses with a
reasonable potential for soil contact; vegetable gardens; and nursing
homes, elder care and other long-term health care facilities.

Fifth, prior to the placement of additional full time enclosed offices, not including
the creation of temporary office space or office space for any employee whose primary
work activity 1s other than working from the office in the part of the building that is
currently used as a warehouse and is more fully described on the building plan attached
hereto as Exhibit “C,” the owner or its tenant shall notify the Department of the Relevant
Agency and, if requested by the Department or the Relevant Agency, shall conduct an
assessment of YOC soil gas concentrations at several representative locations within the
building. If the soil gas concentrations are within the limits established by the Human
Health Risk Assessment for this Site and are protective of public health and the
environment, then the proposed building use changes may take place. If the VOC soil
gas concentrations are not protective of human health and the environment, the owner or
its tenants and the Department or Relevant Agency will assess the need for additional
monitoring or limitations on building use changes;

Sixth, the owner or its tenant shall submit an annual letter report to the
Department or Relevant Agency which shall state whether there has been a building
change to other than restricted-commercial or restricted-industrial uses and whether there
has been a transfer of ownership of the leasehold interest in the Site. Such annual report
will be submitted for five years from the date of this Declaration, following which a
report will only be submitted if there has been a building use change to other than
restricted-commercial or restricted-industrial uses or if there is a transfer of ownership of
the leasehold interest in the Site;

Seventh, the groundwater underlying the Site shall not be used for drinking water
or industrial use unless prior approval is granted by the Department or Relevant Agency;

Eighth, the Department or Relevant Agency may enter and inspect the Site in a
reasonable manner and at reasonable times to assure compliance with the above-stated
restrictions;

Ninth, this declaration is and shall be deemed a covenant and shall run with the
land and shall be binding on all future owners of the Site, and provides that the owner and
its successors and assigns consent to the enforcement by the Department or the Relevant
Agency of the covenants and restrictions, and hereby covenant not to contest the
authority of the Department or the Relevant Agency to seck enforcement.



Tenth, this declaration may be modified by mutual agreement of the owner, any
tenants and sub-tenants holding leases covering at least 50% of the usable space in the
building located on the Site, unless such tenant or sub-tenant expressly waives this right
in their lease or sub-lease agreement, and the Department or Relevant Agency.

IN WITNESS WHEREOQF, the undersigned has executed this instrument the day

written below.
i Gorlen

Department of Citywide Administrative
Services Depfﬁ':v CArmrpe s s raner

Sworn to before me

this O™ day of ,200 &
NINA py
ﬁ//ﬂ/ M Notary Public, Sta%%?%ow York
Qualifieg 1o 1485756)
Notaly Public Commission Exg‘f:e;' {,’1‘ ,55“}50 Yo

Approved as to form
this 21¥ day of Maak | 200 &

Sho S G|

A'J‘wo ch&‘:\»« (ounse |




UNIFORM FORM OF ACKNOWLEDGMENT

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK )

On the [ﬂ I ‘day of M , in the year 2006, before me, the undersigned,
personally appeared LORI FIERSTEIN, personally known to me or proved to me on the basis
of satisfactory evidence to be the individual whose name is subscribed to the within instrument
and acknowledged to me that she executed the same in her capacity, and that by her signature on
the instrument, the individual(s), or the person upon behalf of which the individual(s) acted,

executed the instrument. W

(Notary Public) e=siz-rm=5(COmmissIoner of Beeds)

NINA MILANOS
Stata of New York
Notary B DI, Mi4g57561

d In New York nty
ngsrililf!igion Expires 01/25/20 40

STATE OF NEW YORK )

) ss.
COUNTY OF )
On the day of , in the year 2006, before me, the undersigned,
personally appeared , personally known to me or

proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are)
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the
individual(s), or the person upon behalf of which the individual(s) acted, executed the
instrument.

(Notary Public)<—Sirite-our—(Commissioner of Deeds)
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